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PREFACE TO THE NINTH EDITION 

Since the last edition went to the press a number of Adaptation of Laws 
Orders, passed in India and Pakistan, have made amendments in a large 
number of sections of the Indian Companies Act. Some very important 
decisions have also been passed by the different High Courts, Federal Courts 
and the Supreme Court of India on intricate questions of company law. All 
these have been incorporated in the present mition. 

Far reaching amendments have also been .made in the (Indian) Banking 
Companies Act, 1949, the (Pakistan) Banking Companies (Control) Act, 1948 
and in the Rules and Forms framed under those Acts. These have also 
been incorporated. 

The Emblems and Names (Prevention of Improper Use) Act, 1950 which 
prohibits the use of certain names and emblems by companies has been 

f iyen in Appendix I. When the printing of the book has almost been 
nished, the Part B State (Laws) Act, 1951 was passed in India. Consequently 
the amendments made thereby in the Companies Act could not be incor¬ 
porated. But the provisions of that Act so far as they relate to the Companies 
Act have been printed in App. M, and the amendments to be made therein 
have been pointed out in the Corrigenda. 

The case law in the Companies Act, English, Indian and Pakistan, and 
that in the Societies’ Registration Act, 1860 and the Banking Companies Act, 
1949 have been brought up to date, and the book has again been thoroughly 
revised. 

As regardvS the proposed revision in India of the Companies Act, the 
Committee appointed by the Central Government have been, for some time, 
taking statements of and examining persons representing various commercial 
and other interests in different trade-centres of India. It is not known 
when the Committee will be able to submit their recommendations. 

In view of the extremely wide terms of reference to the Committee, the 
highly controversial nature of the proposals so far made, the necesidcy of a 
comprehensive consolidating act, the coming general election and other pre¬ 
occupations of the Government and the number of controversial bills on other 
important subjects tending in Parliament for years together, it may however 
be fairly surmised that some years will elapse before a revised Companies Act 
can be placed on the statute-book. 

Particular attention of the readers is again drawn to the Contents of 
the Book (printed immediately after die Prefaces), and there they will find 
all additional matters given in the book and the pages on which they will 
be found. 

Sri Khadyot Kumar Ghosh, B.Sc., L.L.B., has taken the trouble of 
preparing the Index as well as the Table of Cases. For this my thanks 
are due to him. 

Bar Association, 

High Court, Calcutta. 

15th May, 1951. 


K. M, GHOSH. 



PREFACE TO THE THIRD EDITION 

The second edition of the book was published in March, 1934, and by 
September, 1936 it was cxhausied. The New Companies (Amendment) Act, 
1936 received the assent of the Go\ernor General on 27th October, 1936. 
From October, 1936 when the new Act w:as passed, to 15th January, 1937 
when it came into force, there was demand for the book as there was a last 
time rush for new floatations of companies with a view to escape from some 
of the stringent provisions of the New Act. This temporary demand could 
not be met as the book was oiit of print. 

The new amending Act was published in the (Gazette of India on 7th 
November, 1936, but only a limited number of copies having been printed 
the Gazette was not available to non-subscribers. The Government publi¬ 
cation of the amending Act was not out till 17th of December last. It is no 
easy task for any one single press to print a closely printed book of more 
than 1300 pages within this short lime. This is my cxplanatit)n for not 
being able to bring out the book earlier. 

In this edition the provisions of the Companies (Amendment) Act (XXIl 
of 1936) have been incorporated and shown in italics. Those provisions of 
the Act of 1913 which have been replaced by the said amending Act have 
also been given in different types. 

He ^ ale ^ 

In view of the large number of new provisions and amendments intro¬ 
duced by the Companies (Amendment) Act, 1936, the Introduction has had 
to be rewritten. In this all the salient provisions of the Act (including the 
new ones) have been given in a connected form. The main object of this 
Introduction is that business men who have to promote, incorporate and 
manage companies, and laymen who have connections or dealings with com¬ 
panies may have all possible assistance in having ready at their hands the 
provisions of the Act (new and old), the commentaries thereon with case law 
and all the forms that may be iccjuircd by them. The reference to pages 
where all these are to be found have been given in the Introduction. In a 
word, I liavc endcavourc'd lo make the book self-contained, so that it may 
meet all the ordinary requirements of the profession as well as of the lay 
public. How far I have been successful in this, it is for readers to judge. 


Bar Association, 
High Court, Calcutta, 
20th March, 1937, 


K. M. GHOSH. 



PREFACE TO THE FIRST EDITION 

The Indian Companies Act (VII of 1913) is almost a veibatim reproduction 
of the English Companies (Consolidation) Act of 1908. Although some minor 
amendments were made in the English Act, principally by the Acts of 1913 
and 1917, the real changes were introduced by the Companies Act, 1928 
(18 & 19 Geo. 5, c. 45). This Act contained 118 sections with many amend¬ 
ments in the Schedules. Ir made so many alterations that consolidation 
became necessary. So the Companies Act, 1929 (19 & 20 Geo. 5, c. 23) was 
passed which consolidated all the Acts from 1^8 to 1928. It came into 
operation on the 1st November, 1929. 

As a result of this new Act, the Indian Act will, no doubt, be overhauled ; 
but when the Government will be in a position to undertake this onerous 
task is a matter of speculation. In this connection it should be borne in 
mind that in normal times it took the Government about five years to 
reproduce the provisions of the English Act of 1908 in the present Indian 
Act. This time the public will not be satisfied with such reproduction of an 
English statute and a considerable body of opinion has already grown against 
this course. 

From the two tables of corresponding sections the reader will see at a 
glance that out of 385 sections (as against 296 of the Act of 1908) 94 sections 
are altogether new, and amendments have been made in 125 other sections. 
All these new provisions will have to be considered in the light of public 
opinion w'hich is yet to be elicited and further provisions for the protection 
of the investing public will have to be matlc in view of the peculiar conditions 
prevailing in this country. At present the hands of the Government of India 
are full on account of the pending (juesiion of Reform and disturbed political 
conditions. The consideration of such an important and contentious measure 
will require a calmer atmosphere. 

Soon after the passing oi the present Act of 1913 the Calcutta High Court, 
as all other High Courts, made Rules under s. 246. These Rules were pub¬ 
lished in the Gazette of India on 15th February, 1930. These have been 
printed as Appendix G. 

Although there is a number of books on the Indian company law in the 
field, so far as real annotated editions on the lines of Lord Justice Buckley’s 
Companies Act are concerned, there are not too many of them. Moreover 
a considerable number of important decisions have been passed on this subject 
by the highest Courts in England and India during the last few years. So 
there is perhaps some scope for a work like this in which I have endeavoured 
to collect almost all important decisions, reported up to date, under the 
appropriate sections, the English cases naturally far outnumbering those of 
all the High Courts in India put together, I have tried, wherever possible, 
to explain the more important principles of company law by giving ample 
quotations from the judgments of eminent English and Indian Judges. 

Special attention has been paid to the elucidation of those matters which 
a layman is likely to feel difficulty in understanding when he is engaged in 
promoting, floating and managing limited liability concerns, as for instance: 
—the nature, scope, powers and limitations of public and private companies 
acts Y^tra vires of companies and directors; powers, duties, rights and liabUititis 
of directors and managers, and how far their acts bind me company; the 
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duties and liabilities of auditors; jurisdiction of Courts and the doctrine of 
internal or what Lord Hathcrley called “indoor” management ; debentures, 
ordinary and perpetual; fixed and floating charges; conversion of private 
companies into public companies and vice versa; meanings of share capital 
and fixed and circulating capital; distinction between share and stock; 
classes of shares, e.g., preference, ordinary, deferred, pre-preference and 
founder’s shares; cumulative and non-cummulative dividends; nature of 
shares and the mode of their transfer; transfer in blank and priority of titles; 
rectification of the register of members before and after winding up; re¬ 
organisation, reconstruction and amalgamation of companies and their effects 
on different classes of shareholders; extraordinary and special resolutions: 
ordinary and extraordinary general meetings, notice, quorum, adjournment, 
voting, poll, minutes, and chairman’s rights and duties regarding general 
meetings and board meetings; contracts, bills of exchange &c. and liabilities 
of companies thereon, as well as the personal liabilities of the directors and 
managers; the meaning of “promoter” and his liabilities: what constitutes 
a prospectus and the duties and liabilities of the directors and promoters in 
connection therewith; authority coupled with interest; underwriting, allot¬ 
ment, call and forfeiture of shares: different kinds of winding up and their 
incidence; contributories, past and present: their respective liabilities and 
the right of set off: duties and liabilities of official and \oluntary liquidators; 
effect of a compulsory winding up order and stay of suits and proceedings 
against the company; application of the bankruptcy rules in winding up; 

f >ublic and private examination of directors ana officers; fraudulent pre- 
erence; preierential payments and prerogative lights of the Crown in the 
winding up; bona vacantia; mi’^feasince of promoters, directors, officers, 
liquidators and auditors; defunct companies: &c. Although these and many 
such matters are fairly well known to the members of the legal profession, 
they are not so clear to business men who really conduct the affairs of limited 
companies. Therefore I have tried to explain them af some length by 
reference to as many decided cases as possible. 

In annotating Table A of the Act notes on those points only have been 
given which have not been previously dealt with under the appropriate sections 
to which references have been given. I have tried to avoid repetition by giving 
cross-references under various sections of the Act and articles of Table A. 

Rules and notifications made under the Act by the Govxrnor-Gcneral in 
Council and corrected up to date have been given in Appendix A. For the 
conventience of secretaries and managers of companies three tables have been 
compiled and printed as Appendices B., C. and D, 

In writing any commentary on the Indian Companies Act one must draw 
largely upon the various standard works on the English company law. In 
this respect I am greatly indebted to Lord Justice (l^ord Wrenbury) Buckley’s 
Companies Act, I3rh ed. (1924); Sir Francis Gore-Brown’s " Joint-Stock 
Companies, 36th ed. (1925); Palmer’s Company Precedents, 12th ed. (1922) 
and his Company Law, 13th ed. (1929); Halsbury’s Laws of England vol. V 
(Company); Mr. Justice Buckland’s Indian Companies Act, 3rd cd. (1922); 
Stiebel’s Company Law and Precedents, 3rd ed. (1929); Topham’s Company 
Law, 5th ed.; Haydon’s Secretary’s Manual; and Crews’s Public and Company 
Meetings. 

Bar Association, 

High Court, Calcutta. K. M. GHOSH. 

24* March, 1930. 
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ADDENDA. 


S. 2, p, 45. Transferee's rig^hts.—Notwithstanding the complete failure to com¬ 
ply with a private company’s article of association in regard to the procedure to be 
followed before shares could be transferred, the purchasers thereof, having paid to the 
transferor the full consideration for the shares, had obtained equitable rights therein; 
and as their rights had accrued earlier than the equitable rights of the plaintiff under 
a charging order for his decree against the transferor the rights of the aforesaid transferee 
prevailed over the plaintiff’s claim— Hawks v. McArthur^ (1951) I A.E.R. 22. 

S. 4. Disabilities of members of illegal partnership.—A member of an illegal 
partnership cannot sue for its dissolution or for the taking of its accounts. Its members 
have no remedy against each other for contribution or apportionment in respect of the 
partnership dealings and transactions; nor can they ask for partition or similar reliefs 
in respect of the assets of such an illegal partnership. There is no real difference 
between the relief of dissolution on an account-faking on such dissolution of a partnership 
and partition of the properties thereof left after discharging all its liabilities. The 
Court will not permit what cannot be lawfully done directly to be done indirectly— 
Kumaraswami v. Chinnathambi, (1951) M. 291, 63 M.L.W. 889, (1950) 2 M.L.J. 453, 1950 
M.W.N. 655. 

It is not open to a partner of an illegal partnership to claim a refund of his original 
subscription after participating in the profits of the partnership for several years— Ibid, 

Limitation. —The starting point for computing limitation in a suit for the return 
of share-money would be the date on which the money was paid, and there would be 
no recurring cause of action— Ibid. 

S. 20. Company's right to alter articles.—A shareholder has no right to assume 
that the company’s articles would always remain in a particular form ; and he cannot 
object to an alteration of the articles, provided the special resolution was passed bona 
fide and did not unfairly discriminate—Crerfi/w/gh v. Alderne Cinema.^, Ltd., (1950) 2 
A.E.R. 1120, CA. 

S. 23. Signing and verification of pleadings. —It is open to a corporation to 
authorise any person to institute a suit on its behajf, and any person acquainted with 
the facts of the case, can verify the plaint— Karnal Distillery Co. v. Jaiswal, (1950) 52 
P.L.R, 426. 

S. 28. Position of purchaser of shares at Court-sale. —The articles ot a company 
in respect of transfer of its shares arc confined to private transfers and do not apply to 
auction sales. Where there is nothing in the articles forbidding a sale by Court of its 
shares, a sale by Court of the shares has the effect of transferring the shares to the 
purchaser [Mohideen v. Tinnevelly Mills Co., (1928) M. 511 applied; and Mantled v. 
Gordhan S. & M. Co., (1917) 41 Bom. 76 and Nagabhusanam v. Hamchandra, (1922) 45 
Mad. 537 not applied]—Mn/mdeo Lai v. Darjeeling Union Tea Co., (1951) 55 C.W.N. 408 
per Das and Lahiri JJ. 

S. 30. Entry in register of members. Proof. —It is not necessary to produce the order 
of allotment of shares to prove the validity of an entry in the register of members, 
though it is desirable to do so—Lakshmi Narasa v. Official Receiver (1951) 1 M.L.J. 488. 

S. 34, sub-s. (3). Application.—The language of sub-e. (3) of s. 34 cleanly shows 
that it applies to transfers by act of parries and dor apply to sales held by the 
Court—/fif'd. 
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S, 38. Remedy of treaeferee of •lieio*---Thc mncdy of a transferee of a share jis 
not limited to an application under s. 38; but the transferee has the ri^t to 
bring a suit to get his name registered, and where the case is a complicated one, an 
action should be brought [Ramesh v. Jogini, (1923) 47 Cal. 901 and Mohideen v. 
Tinnivelly Mills Co., supra followed]— Mahadeo Lai v. Darjeeling Tea Co., (1951) 55 
C.W.N. 408. 

Limitation, —^The period of limitation for a suit for rectification of the register runs 
from the date on which the company definitely refused to register the plaintiff’s name. 
As in this case the suit was instituted within 6 years from that date the suit was not 
barred as Art. 120 of the Limitation Act applied— Ibid. 

S, 76, p. 213. Kjio¥ringly and wilfully.—Where almost all the shares of the com¬ 
pany were held by the accused and the only other shareholder was his brother, default 
of the accused in holding the general meeting of the company due to the serious illness 
of his brother was not wilful [conviction under sub-s. (2) was set aside] —Kastoor Mall 
V. The State, (1951) Aj. 39, 52 Cr. L.J. 237. 

S. 91 A, sub-s. (1). Borrowing from director.— A company is entitled to borrow 
money from one of its directors; but that is subject to the fundamental position that 
the director, even though disclosing his interest, docs not take undue advantage of his 
position, because, fundamentally, the position of a director is very like that of a trustee, 
and so the transaction must be fair and pro^r--Kashinath v. New A. C. G. & Pressing 
Co., (1951) N. 255, (1950) Nag 562. 

S. 101. Application.— As to the conditions of applications for and allotment of 
shares, this section applies only to public companies, and not to private companies.— 
Lakshmi Narasa v. Official Receiver (1951) 1 M.L.J. 488. 

S. 133. Signing of balance-sheet. Acknowledgment of debt.—^The mere signing 
of a balance-sheet by a director does not operate to save limitation, because the direaor 
does not draw up or sign the balance-sheet with the intention of acknowledging liability, 
but under a duty where he is bound to set out, among other things, the claim made on 
the company. It is then for the directors and later for the company to pass on these 
claims and either to accept them or reject them—Ibid. 

S. 156. Liability of member. *The liability of a member to be included in the list 
of contributories under this section is not ex contractu but ex lege and arises by reason 
of the fart that the name of the person appears on the register of members. It is 
therefore no answer for the contributory to say that he is not liable, because the allot¬ 
ment to him was void or because he has sold his shares to another, and in the absence 
of rectification by an appplication by him under s. 38 soon after he comes to know that 
his name is entered in the register of members fradulently or without sufficient cause, 
his liability becomes absolute under s. 156, all the more so, when winding up has 
supervened. In such a case he will be liable on the doctrine of holding over— Lakshmi 
Narasa v. Official Receiver (1951) I M.L.J. 488 per Rajamanner, C.J. & Panchapakesa 
Ayyar, J. 

S. 163, sub-s. (1). Cause of action.—^The cause of action in winding up procee¬ 
dings under sub-s, (1) of s. 163 is the inability of the company to pay its debts and not, 
as in an action for recovery of the debt. The question of recovery of the debt docs not 
arise until the winding up order has been made and a liquidator appointed--/6^. 

5. 171* Claim petition.—When a company in winding up attaches certain pro¬ 
perty in execution of a decree in its favour as that of its judgment-debtor, any claim 
petition by a third party cannot be regarded as “other legal proceeding” within the 
meaning of this section. It can therefore be proceeded with without the leave of the 
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Court^Palghat Wariar Bank v, Mundan Kandath, (1951) M. 348, 63 MX.W. 852, (1950) 
2 MJLJ. 450, 1950 M.\V.N. 623. 

S, 186. Summary jnroceedlingi. S. 4SF of the Banking Companies Act, 1949.-- 

There is nothing in the Companies Act or the Banking Companies Act which permits 
a liquidator to recover debts from debtors of a banking company by summary pro¬ 
ceedings such as an application to the Company Judge—Srec Bank v. P. C, Mukerjee, 
(1951) 55 C.W.N. 400—per Harris'c.J. and Bancrjee J. 

The liquidator, if he wishes to recox er the debt, must bring a suit which will be 
governed by the appropriate Anicle of the Limitation Act read with s. 45 F of the 
Banking Companies Act. [The desirability of framing Rules under the wide rule- 
making powers of the High Court given by the Banking Companies Act permitting 
applications in place of suits, pointed outj—/hiJ. 

Limitation,---OidtT passed by the High C.ourt ol Allahabad under s. 186 is 
an order passed in the exercise of its ordinary Original Civil Jurisdiction and is 
governed by Art. 183 and not by Art. 182 ol the Limitation Act—Banaras Bank v. Jyoti 
Bkusan, (1951) A. 362. 

S. 200. Transfer of orders. --Transfer of decrees for execution to other Courts is 
an act of ministerial nature, and the Registrar of the High Court is competent to transfer 
a decree for execution to the District Judge—/hirf. 



CORRIGENDA. 

The following correction* should he made (for India) in the Indian Companie* 
Act, 1913, 

Throughout the Act unless otherwise expressly piovided, for ‘*thc State” substitute 
“India”. 

S, 1. In sub'S, (3), for “except Part B States” substitute “except the States of Jammu 
and Kashmir”. 

S. 2. (1) After clause (7), insert: — 

‘7A. “India” means the territoiy of India excluding, the State of Jammu and 
Kashmir.* 

(2) Omit clause (16A). 

After 8. 2A, insert 

*^2B. Prohibition as to companies registered in Part B States before commence¬ 
ment of Part B Stotes (Laws) Act, 1951.—Notwithstanding anything contained in 
this Act or in any other law for the time being in force a company registered under 
any law corresponding to this Act in force in a Part B State immediately before the 
commencement of the Part B States (Laws) Act, 1951 shall be deemed for the purposes 
of this Act, to be a company incorporated and registered under this Act: 

Provided that the Central Government may, by notification in the Official Gazette, 
except any such company from any of the obligations imposed on companies by this 
Act for such period or periods not exceeding one year in the aggregate as it may think fit.** 

S. 144. After sub-s. (1) insert: — 

“(2) Notwithstanding anything contained in sub-section (1) but subject to the pro¬ 
visions of rules made under sub-section (2A), the holder of a certificate granted under a 
law in force in the whole or any portion of a Part B State immediately before the com¬ 
mencement of the Part B States (Laws) Act, 1951, entitling him to act as an auditor of 
companies in that State or any portion thereof shall be entitled to be appointed to act 
as an auditor of companies registered anywhere in that State. 

(2A) The Central Government may, by notification in the Official Gazette make 
rules providing for the grant, renewal, suspension or cancellation of auditors* certificates 
to persons in Part B States for the purposes of sub-section (2), and prescribing conditions 
and restrictions for such grant, renewal, suspension or cancellation.” 

S. 245. After sub-section (1), insert: — 

^Explanation.—In this sub-section “India** includes the Sure of Jammu and 
Kashmir.* 

Vide **Part B States (Laws) Act, 1951 printed as App. M. 

For Faldstait. 

4- In all Central Acts and Ordinances, whether specified in the Schedule to this 
Order or not, to the expression “all the Provinces”, or the expression “the Provinces**, 
when it refers, to all the Provinces of Pakistan, directed to be substituted by paragraph (2) 
of the preceding Article, shall be added the word “and the Capital of the Federation**. 

Vide the Adaptation of Central Acts and Ordinances Order, 1949 (Pakistan), 




INTRODUCTION 


Preliminiuir. 

The history of legislation regarding companies, as opposed to mere partnerships, 
has been shortly delineated in the beginning of this book, namely, at pages 13 to 15. 
The present Act, that is. Act VII of 1913 was based on, and almost a verbatim repro¬ 
duction of, the English Companies Act of 1908 which was a consolidating Act In 
1929 this English Act was thoroughly overhauled and another consolidating Act was 
passed not only altering the arrangement of the sections of the previous Act, but 
introducing as many as 94 new sections and making amendments in 125 out of 296 
sections of the Act of 1908. 

This as well as a growing demand, which became more and more insistent since 
the passing of the English Act of 1929, for making more stringent provisions regarding 
the powers, duties and responsibiliticb of promoters, directors and managing agents, 
resulted in the passing in India of the Companies (Amendment) Act of 1936. 

The Companies (Amendment) Act, 1936. 

This amending Act, namely, the Act No. XXII of 1936 has not taken the form of a 
consolidating Act, and has not therefore altered the arrangement of the sections of 
the Act of 1913, but has introduced provisions most of which are verbatim copies of the 
new provisions of the English Act of 1929, although there arc certain provisions and 
amendments for the purpose of dealing with problems peculiar to this country. Some 
special provisions relating to banking companies were also made taking into con¬ 
sideration the recommendations of the Central Banking Enquiry Committee. 

Commencement of the Companies (Amendment) Act, 1936. 

This amending Act received the assent of the Governor-General on 27th October, 
1936. Sub-scction (2) of section 1 of the Act provided: “It shall come into force on 
such date as the Governor General in Council may, by notification in the Gazette of 
India, appoint in this behalf.^ This notification was published in the said Gazette of 
28th November, 1936 which stated: *Thc Governor General in Council is pleased to 
appoint the 15th January, 1936 as the date on which the said Act shall come into 
force**—See Notification No. 24 (23)—Tr. (C.L.) dated 28th November, 1936 in Gazette 
of India dated 28lh November, 1936, Part I, p. 1492. 

In this book the provisions introduced by the Companies (Amendment) Act, 1936 
have been incorporated in the sections, Tables and Forms of the Act VII of 1913 and 
have been put in italics. The nature and effect of the amendments have briefly been 
indicated in this Introduction, as well as under the relevant sections. 

Subsequent Amendments. 

Thereafter the following further amendments have been made:—^Act XX of 1937 
amending s. 93 and repealing sub-s. (1C) of that section; the Government of India 
(Adaptation of Indian Laws) Order, 1937 amending ss. 6, 7, 8, 11, 87C, 109, 232, 245 and 
286, and inserting cl. (17) in s. 2, and the new ss. 2A, 42A and 289A; Act II of 1938 
amending ss. 17, 34, 86D, 861, 87D, 102, 130, 134, 153A, 237, 277, 277D, 277E, 277F, 
2771, 277M, 284, regulations 56, 77, 106, 109, 116 of Table A, Form I in the Second 
Sdiedule and Fmm F in the Third Schedule; Act XXXIV of 1939 amending ss. 83, 107 
and 207; Act XXXU of 1940 amending ss, 152 and 208C j Act XXXVI of 1940 inserting 
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tfcic new «. 244B; Act XXVI of 1941 amending as. 104 and 282B; Act XVU of 1942 
omitting a. 54 and amending s. 153; Act XXI of 1942 amending s. 277F; Act XXX of 
1943 amending as. 132 and 151, reg. 107 of Table A and Form F in the Third Schedule; 
Act IV of 1944 inserting the new s. 277HH, substituting the new s. 2771 for s. 2271 and 
amending s, 277L both introduced by the amending Act XXII of 1936 ; Act IV of 
1945 adding sub*s. (6) to s. 282B ; Act VI of 1945 amending ss. 131A and 151 ; Act XIII 
of 1946 adding proviso to sub>s. (2) s. 282B; and the India (Adaptation of Existing 
Indian Laws) order 1947 and the Pakistan (Adaptation of Existing Pakistan Laws) order, 
1947 mak ing amendments in various sections of the Act. For the dates of the com¬ 
mencement of these new Acts and their applications see notes under the respective 
sections and regulations of Table A amended by them. All tliesc amendments &c. 
have been incorporated in their appropriate places. Thereafter verbal alterations have 
been made in a large number of sections in (1) India by the Indian Independence 
(Adaptation of Central Acts and Ordinances) Order, 1948 which came into force on 
23rd March, 1948, and by the Adaptation of Laws Order, 1950 which came into force 
on 26th January, 1950; and in (2) Pakistan by the Adaptation of Central Acts and 
Ordinances Order, 1949 which came into force on 25th March, 1949. These amendments 
have also been incorporated. 


Trading Corporations. 

The definition of a ‘‘trading corporation” Ixas been inirochaed by the Government 
of India (Adaptation of Indian Laws) Order, 1937. See the new cl. (17) of sub-s. (1) 
of 8. 2. For the meaning of the expression sec notes on p. 49. For the necessity of 
defining a “trading corporation” see the new s. 289A w'hich has also been inserted by 
the aforesaid Order. This section says that |Jowers conferred by the Companies Act 
on the Central Government shall, in relation to non-trading corporations with objects 
confined to a single Province, be powers ci the Provincial Government. But as regards 
trading corporations the powers will always be those of the Central Government, even 
if the objects of these corporations are confined to a single Province. 

Companies whose registered offices were in Burma and Aden. 

Since the separation of Burma and Aden from India companies whose iTgistcrcd 
offices were at the date of separation at those places arc deemed to be companies re¬ 
gistered and incorporated outside all the Provinces of India or Pakistan, as the case may 
be, and as such will not be included in the expressions ‘company,” “existing com¬ 
pany,” “public company” and “private comj>any”. See the new section 2A and note 
thereto. In this connection see also the new s. 42A. 


Illegal Associations. 

No company* association or partnership, consisting of more than ten persons in the 
case of a banking business, and of more than twenty persons in the case of any other 
business, the object of which is the acquisition of gain, can be legally formed unless 
it is registered under the present Aa, or is formed in pursuance of an Act of Parlia* 
ment of the United Kingdom or some other Indian/Pakistan law or Royal Charter or 
Letters Patent. So partnerships consisting of more than the aforesaid numbers of 
persons, unless so registered, will be illegal associations with all their consequent risks 
and disabilities (sec s. 4 and notes thereto). 

Amendments made in s. 4. 

By the amending Act of 1936 the new ?i:' . (3), (4) and (5) have been 
S«b^. (3) eays thu ttaii lecUon shaU not .. joint family carrying on a }<*« 
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family trade or butmeas. But wbm two or more sudi jokt fandUei £om a partqmbtp 
they will* it is apprdhended, come within the miachitf of lids section, but in compudng 
the number of persons the minor members of such lamUka will be exdiMkd. 

Sub<s. (5) provides that every member of such illegal assodatiott will be punishable 
with fine not exceeding Rs. 1000, 

Sub-s. (4) says that every member of such an association carrying on butinets 
wiU be perscmally liable for all liabilities incurred in such buiiiiCM. For effect ol tlie 
amendments see p. 57. 

CompaiiMs Authorized to bo Incorpoimlod* 

Companies authorized to be incorporated under the present Act may be# 
(a) companies limited by shares—these must have share capitals divided into shares 
of a fixed amount [sec ss. 5 (i) and 6 (1) (v)], (b) companies limited by guarantee—^these 
may be with or without share capital [see ss. 5 (ii) and 7] and (c) unlimited companies 
[see 88. 5 (iii) and 8]—these may also be with or without share capital [see s. 8 (2)]. 
These companies may be either public companies or private companies. See s. 5. Fof 
the definition of a public company see the new CL (13A) and for the definition of a 
private company see the new Cl. (13) of sub-s. (I) of s. 2. 

Companies formed under the previous Indian Acts or in pursuance of an Act of 
Parliament of the United Kingdom or of Letters Patent may be registered under the 
present Act in accordance with the provisions of Part VIII, even if the sole object of 
such registration be that the companies may be wound up. 

An unregistered company as defined in s. 270 including any partnership, association 
or company consisting of more than seven members may also be wound up as provided 
in pan IX of the present Act. 

The companies authorized to be incorporated, (as distinguished from registered) 
under the Act must state in the memorandum of association, (t) the name of the 
company, (ii) the State or province in which the registered office of the company is to be 
situated and (iii) the objects of the company, and except in the case of **crading 
corporations” [for definition see the new cl. (17) of sub*$. (1) of s. 2], the territories to 
which they extend. If the company has a share capital (which is obligatory in the 
case of a company limited by shares) the memorandum must state the amount of 
share capital with which the company is proposed to be registered, and the division 
thereof into shares of a fixed amount. Each subscriber must write opposite to his 
name the number of shares he takes, but be cannot take less than one share. 

In the case of a company limited by shares or a company limited by guarantee 
the memorandum shall also state that the liability of the members is limited. 

In the case of a company limited by guarantee the memorandum must comply 
with the provision of s. 7, sub-s. (1) (v). 

In the case of an unlimited company the memorandum should comply with the 
provisions of s. 8. 

Any company already registered as a limited company may register under the 
present Act, and a company already registered as an unliinited company many register 
itself as a limited company (s. 67). 

As to the companies authorized to be registered under the present Act and the 
provisions therefor see Part VIII of the Act. 

Ob jocti ol m Company* 

The question whether a company should be incorporated as a company lindted 
by shares, or a company limited by guarantee or an unlimited company generally 
depends upon the object for which it is gefing to be formed, if the object is lO 
promote commerce, art, science, rdlgioii, charity or any other umiak objea and nor 
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to pay any dividend to its tnemberSi it may be formed as a limited company under 
26 of ^ Act. On registration such a company will enjoy all the privileges of 
limited companies and be subject to all their obligations except tixose of using the 
word ^Ximited’* as a part of its name, of publishing its name and of filing a list of 
members with the registrar of companies. Such companies are usually registered as 
companies limited by guarantee. For the fees to be paid for registration of such 
a company under s. 26 see Table B, 11 in the First Schedule and the beginning portion 
of App. A. Other companies limited by guarantee are not entitled to these privileges. 

As observed in Palmer’s Company Law [13th ed., p. 404J “Companies with 
unlimited liability arc rarely formed now. While limited companies have been in¬ 
creasing by leaps and bounds,’ imlimitcd companies have dwindled nearly to zero.” 

Where the object of a company, association or partnership or any individual 
member thereof is to carry on a business for the acquisition of gain, it must be 
registered under the present Act or some other Act &:c. mcimoncd in s. 4, if it consists 
of more than ten persons in the case of a banking business and more than twenty 
persons in any other case. Otherwise it will be an illegal association witli all its 
risks and disadvantages (see s. 4 and notes thereto). 

Generally speaking a limited company is formed for the following purposes: — 
(1) to carry on a contemplated new business or a number of new businesses; (2) to 
acquire an existing business; (3) to convert business owned by a single individual or a 
firm into a limited company ; (4) to form a syndicate for the purpose of working a 
patent, option or concession or developing an infant industry and then to sell it at 
a profit to a new company promoted by the syndicate or to any other company. 

Formation of Companies Limited by Shares. 

So that a company may be launched, some person or persons must conceive the 
idea, give it a practical shape, and take steps to get it registered and try to secure the 
necessary share capital. The person or jjersons who do this arc called promoters of 
the company. For the meaning of the term “promoter” and his duties, obligations 
and liabilities sec notes to s, 100, 

If the idea is to acquire and carry on an existing business, the promoters should 
think out in consultation with the vendors the following details and settle them in 
writing:—(1) the amount of money for which the vendors are willing to sell the 
business with its goodwill, plant, machinery and all movable and immovable property 
in connection with the business, (2) the amount required to set it a-going and to meet 
the working expenses ; (3) the amount necessary for carrying out urgent improvements; 

(4) the authorized share capital with which the company is to be registered; and 

(5) the amount of the probable preliminary expenses (as to what aie preliminary ex¬ 
penses see notes to cl. (i) of sub-s. (1) of s. 93). 

Name of a Company. 

When all these have been satisfactorily settled a suitable name, under which the 
company is to be registered, should Ijc selected. Where the goodwill of the business 
to be acquired is of any value, the name in which it is carried on may be retained 
with the addition of some other suitable words and “Limited” as the last word. 

Where it is necessary to give a new name to the company the provisions of s. 11 
should be complied with (see notes to s. U). For the names which a company is 
forbidden to take see the new siib-s. (3) of s, 11 and notes. After selecting a name it is 
better to secure the approval of the registrar of companies before the printing of the 
memorandum of association &c. so that it may nc: d.:di with that of a company in 

existence. But if such a company is in the coursf.dissolved, its consent may 

be obtained to adopt the name (for form ot such Form 75 in App. E). 
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Agt«em«iit with V«iidbrs« 

It is time to enter into an agreement with the vendors for acquiring the 
business* Before incorporation of the company this is usually done by the promoters 
on behalf of the company. Such a contract is valid and specific performance thereof 
may be enforced against the company, provided that the company has ratified and 
adopted the contract and that the object clauses of the memorandiun of association 
warrant it [see s. 27, cl. (e) of tlie Specific Relief Act (I of 1877jJ. For form of such 
an agreement see Form 1 and for form of adoption thereof see Form 2 in App. E. 

An agreement to sell a business may also be made with the company after its 
incorporation (see Form 3 in App. E). 

It should be remembered, however, that whether the agreement is made before 
or after the incorporation, it is provisional only and not binding on the company 
until it gets from the registrar the certificate for commencement of business [see s. 103, 
sub-s. (2) and (3)]. 

As to the agreement to issue fully paid shares to vendors see Form 8 in App. E, 

Memorandum of Association. 

The memorandum of association must be primed, divided into paragraphs 
consecutively and signed by each subscriber (who must add his name, address and 
description) in the presence of at least one witness who is to attest the signature. 
The signature of a subscriber cannot be attested by another subscriber. Sec the new 
s. 9 and notes. 

For the contents of the memorandum of association of a company limited by 
shares see s. 5 and Form A in the Third Schedule to the Act. For the specimen 
of a complete memorandum with all necessary object clauses in the case of a company 
formed to purchase an existing business as a going concern sec Form 9 in App. £ 
for that of a company intended to do general business sec Form 10 in App. E and 
for that of a manufacturing company, see Form 11 in App. E. 

(i) Name in the memorandum. 

The memorandum should contain the name of the company with “Limited” as 
the last word. As regards the selection of the name see above. A company may, by 
passing a special resolution and with the approval of the Government, change its 
name [see s. 11 (4) and notes to s. 11]. Where a company is, through inadvertence or 
otherwise, registered with a name identical with or similar to that of an existing 
company, it may be changed with the consent of the registrar of companies (see 
s. II, (2)]. In such cases a fresh certificate of incorporation is to be obtained from 
the registrar [sec s. II, sub-ss. (5) and (6)]. 

(2) Province in which the registered office will be situated. 

Next, the province or State in which the registered office is to be situate, e.g., Madras, 
Bombay, Sind, &c., is to be stated in the memorandum. A company may by passing 
a special resolution change the registered office from one province or Stale to another 
subject to confirmation by the Court [sec s. 12 (I) and notes thereto]. 

(3) Objects of the company. 

Much care and circumspection is necessary in drafting the object clauses. The 
objects should be lawful and they must not offend against the provisions of the Act 
[e.g., prohibition of purchasing its own shares and of giving financial assistance in 
connection with such purchases (s. 54A)], the general law (c.g., running a lottery) 
or be immoral (e.g., keeping a brothel) or opposed to public policy (e.g,, sale of public 
office). 
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The memorandum must state the objects of the company and, except in the case 

of trading corporations as defined by s. 2 (1) (17), the territories to which they extend 

[see 8. 6 (1) (iu)]. 

The object should be clearly and definitely expressed. It is not enough to say 

that the object of the company is to carry on any business which it may think profit¬ 

able, for tMs defines nothing. In the case of a trading company the trade should 
be defined and not the various acts which it would be within the powers of the 
company to do in carrying on the trade. Wide powers taken in general terms will 
be construed as merely ancillary to the specific objects mentioned in previous clauses. 
But objects should not be confused with powers; the memorandum should state the 
objects of the company and not the powers (see p. 72). In this view the power to 
borrow money need not be taken in the memorandum of association; it is sufficient 
if the power is taken in the articles of association. But it is safe to take the power 
in the memorandum, for a company otlicr than a trading or a banking company 
has no implied power of borrowing (see pp. 76-77 and notes to s. 109). 

In App. E specimens of the main object clauses of various companies are given 
(see Forms 17 to 63). These with additions and alterations may be used for drafting 
the objects clauses of the memorandum of association taking other suitable clauses 
from Forms 9, 10 and 11 of App. E. 

Companies are often formed specially for acquiring and taking over the business 
of persons, firms or other companies or for amalgamating with other companies. For 
the first object clauses of such companies see Forms 13 to 16 in App. E. 

(4) Limitation of liability. 

The memorandum should state that the liability of the members is limited. In 
case a company limited by shares is wound up, a member will not be bound to pay 
anything more dian the amount unpaid on the shares taken by him (see s. 156 (1) (iv)]. 

(5) Capital clause m the memorandum. 

The memorandum must also state the amount of share capital with which the 
company is proposed to be registered and the division thereof into shares of a fixed 
amount. It is not necessary to state anything further. For at any time a company 
can by passing special resolutions take the powers to issue sliarcs with preferred, 
deferred or other riglus. But whcie it is intended to issue a particular class of shares 
with unalterable rights (<?.g., the founders* shares) the memorandum should state the 
number of such shares and the amount of each and should define tlie rights of 8uch 
a class. For, if the memorandum defines the rights attached to a particular class of 
shares, they cannot be varied except with the sanction of the Court in a proceeding 
under s. 153, unless the memorandum also gives the power to alter such rights (sec 
pp. 81-82). In this connection see the new s. 66A. 

The classes into which the shares are divided and their respective rights regarding 
dividends and voting are more properly stated in the articles of association. Therefore 
the question of the capital clauses will be discussed under the heading “Articles of 
Association” post. But as these capital clauses defining the rights &c. of the respective 
classes of shareholders are generally included in the memorandum of association, forms 
of such capital clauses are given in App. E (see Forms 69-73). With the necessary 
alterations they may be incorporated in the articles of association. 

(6) Association and subscriplinn iLiuse. 

The association and subscription clause* should lu- ••• form given in Form A of 
the Third Schedule to the Act and each sub./<.iibci .. ..c op|x>site to his name the 
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number ti shares he takes, but he cannot take a fraction' of a share. Any person 
except a minor, a lunatic or a firm in the firm name may be a subscriber to the 
memorandum of associadon (see p. 66). In the signature the full name should be 
given. Address and occupation should also be explicitly stated. If the subscriber has 
no occupation, the fact should be mentioned. There must be at least seven subscribers 
except in the case of a private company where at least two are required. An agent 
may sign the memorandum on behalf of his principal where authority in this respect 
is given by the principaL 

The signature must be attested by a person who sees the subscriber sign. If all 
the subscribers sign in the presence of one person he may attest all the signatures, 
otherwise different witnesses will be necessary. The signature of a subscriber cannot 
be attested by himself or by another subscriber. Names, addresses and descriptions ot 
the subscribers and witnesses should be given [see s. 9, Form A of the Third Schedule 
to the Act and Forms 9 and 10 in App. E]. 

Alteration of the memorandum—amendments in ss. 10 and 12—the new rs. 20A and 2SA* 

A company cannot alter the conditions contained in its memorandum except in the 
cases, in the mode and to the extent provided in the Act. But by an amendment in s. 10 
it has been provided that any provision in the memorandum relating to the appointment 
of a manager or managing agent and other matters of a like nature, incidental or sub$i> 
diary to the main objects of the company, will not be deemed to be such conditions. The 
object of this amendment apjxsars to be to frustrate the designs of such managers, 
managing agents and secretaries as try to perpetuate their office by inserting clauses to 
that effect in the memorandum of association (see s. 10 and notes thereto). 

The memorandum of association can be altered only, (1) as to the change of the 
registered office from one province or State to another and (2) with respect to the objects 
within the limits mentioned in s. 12 by passing special resolution and obtaining the 
sanction of the Court [see $. 12 including the new clauses (f) and (g) and s. 13 and 
notes to those two sections]. A certified copy of the order confirming the alteration 
with a printed copy of the memorandum as altered should be filed with the registrar 
within 3 months of the order for registration upon which only the alteration will take 
effect (see ss. 15 and 16). 

The new s. 20A provides that no member shall be bound by an alteration made in 
the memorandum or articles after the date on which he became a member, if and so far 
as the alteration requires him to take or subscribe for more shares or in any way increases 
his liability, unless the mcml)er agrees in writing to be bound by the alteration. 

The new s. 25A provides that when an alteration is made in the memorandum or 
articles every copy of the memorandum or articles issued after the date of the alterarion 
shall be in accordance with the alteration, and sub*5. (2) provides penalty for contraven** 
don of this provision. 


Stamp and fees. 

As to the stamp for the memorandum of association see App. F and as to the fees 
to be paid to the registrar of companies for registration see Table B in the First Schedule 
of the Act. The stamp must be affixed before the memorandiun is signed. 

Articles of Associmtioii* 

The articles of association contain the regulations of the company. They must not 
contain anything which is against, or repugnant to, the provisions of die Act, nor 
should they go beyond the scope of the memorandum of assodation to which they ate 
subordinate. 'Bat their respective funedons and other matters relating to the artides 
see 8, 17 and notes dieteto. 



viii 


INDIAN COMPANY LAW 


la the case of a company limited by shares it is not obligatory to register any 
articles of association. If tlxey are not registered, the provisions of Table A will 
automatically apply to the company (see s. 18 and notes). A new set of articles for the 
management of the company may be and often is registered excluding Table A 
altogether or in part, for the provisions of Table A will apply to a company in so far 
as its articles do not exclude or modify them (see s. 18). 

The articles must be printed, be divided into paragraphs numbered consecutively 
and signed by the subscribers to the memorandum (who must add their addresses and 
descriptions) in the manner the memorandum is to be signed [see the amended s. 19 and 
s. 9). 

The articles by numbered clauses should make provisions as to (1) the exclusion, 
total or partial, of Table A; (2) definition of important words and phrases; (3) adoption 
or execution of a preliminary^ agreement, if any; (4) capital clauses specifying the 
different classes into which the share capital of the company will be divided and defining 
the rights of the respective classes regarding dividends, bonuses, voting and modification 
of those rights; (5) allotment of shares; (6) share certificates; (7) calls; (8) forfeiture, 
surrender and lien ; (9) transfer and transmission of shares; (10) increase and reduction 
of capital; (11) consolidation and sub-division of shares; (12) borrowing; (13) general 
meetings, proceedings thereof and votes and proxies of members; (14) management; 

(15) directors, their qualifications, remuneration, rotation, &:c., and board meetings; 

(16) dividends, reserve and depreciation funds; (17) accounts and audit; (18) common 
seal; (19) notices and (20) special provisions in the winding up. 

Unless powers are taken in the articles the following things cannot be done: — 
(1) keeping branch register in the United Kingdom (s. 41); (2) issuing share warrants 
to bearer (s. 43); (3) making arrangement for a difference l>etween shareholders in the 
amount and times of calls (s. 49); (4) accepting amounts on shares, though not called 
up (s. 49); (5) paying dividends in proportion to the amounts paid up on shares (s. 49); 
(6) increasing the share capital by the issue of new shares (s. 50); (7) consolidating and 
dividing the share capital into shares of larger amounts (s. 50); (8) converting any paid 
up shares into stock and re-converting that stock into paid up shares of smaller amounts 
(s. 50); (9) sub-dividing the shares (s. 50); (10) cancelling shares not taken or agreed 
to be taken (s. 50); (11) reducing the share capital (s. 55); (12) increasing and reducing 
the share capital (if any) of a company limited by guarantee (s. 66); (13) varying the 
rights attached to any class of shares (s. 66A); (14) rendering the liability of the directors 
unlimited (s. 71); (15) allowing proxies to vote and demand a poll at a general meeting 
(s. 81); (16) providing for the appointment of directors, filling up casual vacancies among 
them and their qualifications (see ss. 83B, 84 and 85); (17) having official seal for use 
at a place outside India/Pakistan (s. 91); (18) fixing the minimum subscription [s. 101, 
8ub-8s. (1) to 2A and (7)]; (19) paying commission for placing shares (s. 105); issuing 
redeemable preference shares (s. 105B); (20) paying interest out of capital in certain 
cases (s. 107); (21) closing register of debcntxire-holders for inspection (s. 125); and 
(22) converting a private company into a public company (s. 154). 

In case any of the foregoing powers are not to be found in the articles of association, 
powers may be taken by passing special resolution. But it is better to have them in 
the original aniclcs. 

As to articles of association generally see s. 17 and notes thereto. A specimen of 
the articles of association of a company intended to be managed by managing agents 
and excluding Table A or some of its provisions is given in Forms 64 and 65 in App. E. 
For the forms of articles of a company intendc<] .o managed by the directors only] 
see Form 66 in App. E, and those of a private - intended to be managed by 
directors or the governing director resinnively, ^ ms ^7 and 68 in App E 
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AmendtnenU in s» 17^ 

By the amendments in s. 17 it has been provided by the amending Act of 1936 
that the articles of a company shall be deemed to contain regulations identical with or 
to the same effect as regulations 56, 66, 71, 78, 79, 80, 81, 82, 95, 97, 105, 107, 112, 113, 
114, 115 and 116 contained in Table A of the Act. Of these, regulations 78 to 82, 
both inclusive, will not be deemed to be included in the articles of any private company 
except one which is the subsidiary company of a public company. It should be noted 
that regulations 97 and 107 have been amended by the said amending Act, regulation 
107 has been further amended by Act XXX of 1943 and regulations 56 and 116 have 
been amended by the amending Act 11 of 1938. It has been further provided that 
regulation 107 shall be deemed to require that a statement of the reasons why of the 
whole amount of any item of expenditure which may in fairness be distributed over 
several years, only a portion is charged against the Income of the year, shall be shown 
in the profit and loss account, unless the company in general meeting shall determine 
otherwise. As to the nature of the contents of tliese regulations sec pp. 98-99. 

As the regulations mentioned in the last paragraph have been made compulsory, it 
is better to insert them in the articles of companies to be formed after the commence¬ 
ment of the amending Act. * 

As to other such compulsory provisions in the articles see sub-s. (1) of the new 
8. 79 relating to the proceedings of a general meeting. These also should be kept in 
view in framing the articles of association. The provisions mentioned in sub-s. (2) of 
s. 79 shall have effect in so far as the articles of the company do not make other 
provisions in that behalf. This also should be kept in view in framing the ardcles of 
a company. 

Alteratiim of articles. 

Subject to the provisions of the Act and to the conditions contained in the 
memorandum of association, a company can alter or add to its articles (s. 20). The 
only other limitations are that they roust be altered in good faith and not to commit 
fraud on or to take an unfair advantage over a minority of shareholders. For other 
matters in connection with such alteration sec notes to s. 20. 

As to the provisions of ss. 20A and 25A relating to the alterations of articles see 
p. vii ante. 


Capital clauses in the articles. 

Where it is intended that the shares should be divided into several classes, e.g,, 
preference, pre-preference, or A preference, B preference, A ordinary, B ordinary, 
deferred, founders* or management shares, with special rights, privileges and conditions 
attached to them, the provisions to that effect shoui? be made in the articles of associa¬ 
tion. For forms of such capital clauses see Forms 69 to 73 in App. £ which may be 
used with necessary modifications. 

For a discussion as to the rights &c., of these different classes of shareholders sec 
pp. 81-82 and notes to regulations 3 and 4 of Table A in the First Schedule. 

Stamp, 

As to the stamp on the articles of association see App. F. The stamp must be 
affixed before the articles are signed. 

Consent and Qualification of l>ireetora 

Every company €xcq»t a private company must have at least three directors [see 
the new sub-s. (1) of s. 83A]. The promoters should settle the number, qualificatien 
and remuneration of the dircoors and approach suitable persons for their omsent If 

s 
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it is thought expedient to appoint directors by the -articles, their consent in writing 
signed by themselves or by their respective agents authorized in writing should be 
obtained. Where it is provided in the articles that a director must have certain number 
of qualiheation shares, he must either have subscribed for those shares in the 
memorandum of association or signed a contract to take from the company and pay 
for the qualification shares and must have filed the same with the registrar or taken 
from the company and paid for or agreed to pay tor his qualification shares or made 
and filed with the registrar an affidavit to the effect that a number of shares not less 
than his qualification is registered in his name (see the amended s. 84). This last 
provision makes it possible, it is apprehended, to acquire his cpialific ation shares, if he 
can so secure it, without paying for them in aish. A list of persons who have thus 
consented to be directors of the company should also be prepared and filed with the 
registrar (see s. 84 and notes), S. 84 does not however apply to a private company or a 
company which was a private company before becoming a public company [see 
8ub-$. (3) of s. 84]. 

For the form of directors’ consent see Form IX, App. A, for that of contract to 
take the qualification shares sec Form XI, App. A, and that of the list of directors 
who have thus consented see Form X, App. A, • 

Registration. 

For registration of a company the following documents should be filed with the 
registrar of companies for the province or State in which the legistercd office is to be 
situate, namely: — 

1. The memorandum and the articles of association (if articles arc prepared) duly 
signed (in tlie case of a private company by two and in any other case by seven 
subscribers at least) and properly attested as stated above and stamp'd. 

2. Statutory declaration under s. 24 (2) of an advocate or attorney of High Court 
(for meaning of High Court sec p. 53), or of a director, manager or secretary of the 
company who has been named as such in the articles (see Foim I, App. A). 

3. Directors’ consent under s. 84 (sec Form IX, App. A). 

4. Agreement by directors to take qualification shares under s. 84 (see Form XI, 
App. A), if the directors have not signed the memorandum for the number of 
qualification shares. 

5. List of directors who have thus consented (s. 84). For form me Form X, App. A. 

Along with these proper fees for registration (sec Table R in the First Schedule of 

the Act) should be paid. 

Upon registration the registrar will give a certificate of incorporation and from the 
date of incorporation, as mentioned in the certificate, the subsiTibers and other persons, 
.who subsequently become members."Yorm a body corporate having an altogether separate 
^existence, perpetual succession and a common seal (see s. 23 and notes thereto). 

The memorandum and articles upon registration become a contract binding the 
company and the members, their heirs and legal representatives to observe all the 
provisions thereof (see s. 21 and notes thereto). 

A member is entitled, on payment of one rupee or such less sum as may be 
prescribed in the articles, to a copy of the memorandum and also of the articles, if 
articles are registered. The copy must be sent within 14 days of the request (see the 
amended s, 25), 


Situation of Registered office and Changes therein. 

The new s. 72 provides that a company must have a registered office as from the 
day on which it begins to carry on business or as from the 28th day after the date of 
incorporation whichever is the earlier, for a company is entitled to commence 

business as soon as it is incorporated. 
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in the case of all companiefi, including a private company/notice of the situation 
of the registered office and of any change therein must be given within 28 days after 
their incorporation, or of the change, to the registrar (sec Form VI in App. A and 
Form 76 in App. E). The inclusion in the annual return of the statement as to the 
address of the registered office will not satisfy the obligation imposed by s. 72. For 
the consequences of contravention of these provisions sec sub-s. (6) of s. 72. 

Where in pursuance of s. 41 a company keeps a British register of members, it shall 
within one month from the date of opening such register file with the registrar a notice 
of situation of the office where such register is kept and any change or discontinuance 
thereof. For form of such notice sec Form II in App. A. 

Common Seal and Publication of Names etc* 

A company must get its common seal prepared in which its name is engraven in 
legible characters [s. 73 (!>)]. It is better to have one the impressions from which may 
be obtained by lever movcmeiiv From ordinary purposes, in addition, rubber stamps 
may be used, one containing the name of the company and others containing words 
and phrases in daily use of the company’s transactions and correspondence, such as 
“For & on behalf of the .... Limited”, “copied”, “cancelled”, “& Co.” (for the 
purpose of crossing a cheque) Ac., &c. 

A company should also have its name displayed in a conspicuous position on the 
outside of its registered office as well as other places where its business is carried on, 
as provided in cl. (a) of s. 73. It should further have its name mentioned (preferably 
printed) in legible English characters in all bill-heads, letter paper, notices, advertise¬ 
ments and other official publications of the company, as well as on all bills of exchange, 
hundis, promissory notes, endorsements, cheques and orders for money and goods, bills 
of parcels, invoices, receipts and letters of credit of the company (s. 74). 

Where any notice, advertisement, Ac. contain a statement of the authorized capital 
of the company they should show in equally prominent |)osition and equally conspicuous 
characters the amount of capital which has been subscribed and the amoimt paid 
up (s. 75). 

As to the proof of seal, power to affix it and the documents which require a seal 

sec pp. 137-38 and notes to reg. 76, and as to the form of affixing seal and that of the 

register of documents sealed sec Forms 86 and 87 in App. E. 

Contracts. 

Contracts which arc required to be made in writing may be made on behalf of a 
company in writing signed by any |x*rson acting under its authority, express or implied, 
and may in the same manner be varied and discharged. Contracts which may be 
made by parol t)nly may be made by parol on behalf of the company by any person 
acting under its authority, express or implied, and may in the same manner t)e varied 
or discharged (see s. 88 and notes thereto). A bill of exchange, hundi or promissory 

note, if made, drawn, accepted or endorsed on behalf of a company by any person 

acting under its authority, express or implied, will bind the company, provided the 
company, by its constitution, has express or implied power to make, accept, indorse or 
issue bills of exchange, promissory notes and other negotiable instruments (see s. 89 
and notes thereto). The directors or other officers who act for the company in these 
matters should take care that it is clearly expressed to be done for and on behalf of the 
company, otherwise they may find themselves personally liable (see notes to s. 89). 

Every manager or other agent of a company other than a private company, not 
being the subsidiary company of a public com{>any, who enters into a contract for or 
on behalf of the company in which conuact the company is an undisclosed principal 
must, at the time of entering into the contract, make a memorandum in writing of the 
terms of the contract and specify therein the person with whom it has been made. 
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The manager or agent* must immediately deliver the memorandum to the company to 
be filed and laid before the next board meeting and send copies to the directors, other¬ 
wise the contract will be void as against the company. See the amended s. 91D. As 
to the penalty for derault see s. 9 ID (3). 

Ordinarily contracts on behalf of a company do not require to be made under its 
common seal which is made use of on special occasions such as sealing the share 
certificate, power of attorney, &c. 

As to the execution of deeds abroad and power for a company to have of&cial seal 
for use abroad see ss. 90 (amended) and 91. 


Books and Aecoimts. 


Every company must cause to be kept proper books of account with respect to 
(a) receipts and expenditures of money, (b) all sales and purchases of goods, and (c) the 
assets and liabilities of the company [sub-s. (I) of s, 130]. The books of account must 
be kept at the company’s registered office or at such ofher place as the directors think 
fit. They shall be open to inspection by the directors during the business hours 
[sub-s. (2)]. As regards the books of account of branch offices see sub-s. (3) of the 
new 8. 130. For the consequence of default by the managing agent, his partners and 
others and the directors see sub-s. (4) of the new s. 130. 

The following are some of the important books:— 

The Journal. 

Cash Book. 

Petty Cash Book. 

Ledger. 

Fees Book. 

Dividend Account Book. 

In addition a company should keep the following books and registers: — 

Index of members (see the new s. 31 A). 

Register of Members. 

„ „ contracts (see s. 91). 

„ „ Debenture-holders. 

„ „ Transfer of shares. 

„ „ Transfer of debentures. 

„ „ Mortgages and charges. 

„ „ Documents. 

„ „ Share-Warrants. 

„ „ Directors, Managers and Managing agents (see the new s. 87). 

„ „ Securities. 

,, ,, Calls. 


„ „ Letters received and despatched. 

„ „ Shares (numerical). 

„ „ Applications and Allotments. 

„ „ Board Meetings. 

Minute Book of Board Meetings. 

Minute Book of General Meetings. 

Share Certificate Book. 

Seal Book. 


Annual Summary of Capital Book. 
Agenda Book. 

Directors’ Attendance Book. 

Cable Book (in commercial companies) 
Members^ Address Book (in alphabetic.'* 
Specimen Signature Book (in alphabet- 
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A banking company* an insurance company* or a deposit, provident or beneftt society* 
must* before it commences business and also on dbe first Mondays in February and 
August every year during vthich it carries on business, make a statement in Form G 
in the Third Schedule to the Act. A copy of the statement together with a copy of 
the last audited balance-sheet laid before the members should be displayed and* until 
the display of the next following statement* kept displayed in a conspicuous place at the 
registered office of the company, and at every branch office or place where the business 
of the company is carried on. Every member and creditor of the company will be 
entitled to a copy of the statement on payment of a sum not exceeding 8 as. (amended 
8. 136). As to the penalty for default in complying with the above requirements sec 
8. 136 (4). 

DiroctorSk 

Where the direaors have not been named in the articles and subjea to the 
provision (if any) for the appointment of directors therein* the subscribers of the 
memorandum of association shall be deemed to be the first directors of the company 
until the directors arc appointed in a general meeting (s. 83B) and any casual vacancy 
among them may be filled up by the directors subject to the provisions of s. 83B (iii). 

Where the articles provide, as in reg. 68 of Table A, that the number of the 
directors shall be determined by the subscribers of the memorandum of association, 
they should forthwith proceed to fix the number of, and to appoint, the directors, for 
the names of the directors or proposed directors are to be given in the prospectus 
[s. 93 (1) (c)] or the statement in lieu of prospectus [s. 98 (1)]. Tlxis may be done 
either at a meeting of the subscribers called for this purpose or by a statement in 
Form 77, in App. E. 

If the directors are required to hold qualification shares, a director must obtain 
them within two months after his appointment or such shorter time as may be fixed 
by the articles (s. 85), and in default he will cease to be a director and shall be in¬ 
capable of being re-appointed until he has obtained the qualification [see the new 
s. 86-i (1) (a)]. After he has thus ceased to be a director if he acts as such, he will 
be liable to the penalty provided in s. 85 (2). But the acts of a director will be valid 
notwithstanding any defect that may afterwards be discovered in his appointment or 
qualification (s. 86). 

The company should keep a register of its directors and managers and managing 
agents (see the new s. 87 and Form s XII, App. A) and file with the registrar a copy 
thereof and from time to time file with the registrar notice of any change among the 
directors and managers and managing agents (Form XII, above). For consequences of 
default sec s. 87 ^5j . 

The new s, 87 provides that the company shaU within 14 days from the date of 
appointment of or any change in the directors, managers and managing agents send 
to the registrar a return and notification of change in Form XU in App. A. It further 
provides that the register to be kept under this section shall be open to the inspection 
of any member without charge and of any other person on payment of one rupee or 
such less sum as the company may impose for each inspection. As to the penalty 
for default sec sub-s. (4) of s. 87. In case of refusal the Court may direct an immediate 
inspection [see sub-s. (5) of s. 87], 

S. 91A (1) provides for the disdosure of a direaor’s interest in any contract or 
arrangement entered into with the company at the meeting of directors. Sub-s. (2) 
of that section mentions the penalty for contravention of the above provision. 

As regards the position, powers, duties, obligations and liabiU^ director see 
notes to d. (5) of sub-s, (1) of s. 2, s. 83A, ss. 86A to 861, ss. 91A to 91D, s. 100* s. 235, 
s. 237, 8, 238A and regs. 71 to 75 of Tables A. 
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In a limited company the memorandum of association may provide that the liability 
of the directors or any of the directors will be unlimited. In such a case notice is to be 
given to the director before he accepts the office that his liability will be unlimited, 
and in default the proposer will be liable to penalty (see s. 70). Where the memorandum 
docs not contain the provision, it may be inserted therein by special resolution, if so 
authorized by the articles (s. 71). The power in the articles may be taken by altering 
it under s, 20. Where the memorandum is so altered by special resolution, a copy 
thereof should be embodied in or annexed to every copy of the memorandum issued 
after the date of alteration (see. s. 25A). 

New Provisions relating to Directors, 

The amended s. 83A provides that except in the case of a private company which 
is not subsidiary company of a public company, every company shall have at least 
three directors. 

The amended s. 83B provides tliat except in the case of a private company not 
less than two-thirds of the whole number of directors shall be persons whose period 
of office is liable to determination by retirement in rotation. Tliis restriction will not 
however apply to a company incorporated before 15ih January, 1937 where by virtue 
of articles of such a company the number of directors falls below the two-thirds pro¬ 
portion. It is doubtful if the company can exempt itself from the operation of this 
section by altering its articles after the above-mentioned date. The new s. 87-1 provides 
that notwithstanding any tiling contained in the articles of a company other than a 
private company the directors, it any, appointed by the managing agent shall not 
exceed in number one-third of the whole number of directors. 

As regards the obligation of a director to take his qualification shares see the 
amended s. 84 which is a reproduction of s. 140 of the English Act of 1929. Sec also 
pp. ix to X ante. 

The new s. 86A following s. 142 of the English Act of 1929 provides heavy punish¬ 
ment for an undischarged insolvent person acting as a director, managing agent or 
manager of a company including one incorporated outside India or Pakistan, as the case 
may be, wliich has an established business within it. 

The new s. 86B following s. 151 of the English Act of 1929 prohibits assignment 
of office by a director or manager (where the articles or an agreement empower them 
to do so) except with tlie sanction of a special resolution. The j>roviso and explanation 
regarding the provision of alternate directors are not however in the English Act. 

The new s. 86C which is a reproduction of s. 152 of the English Act of 1920 provides 
that any provisions in the articles, contract or otherwise for exempting any director, 
manager, officer or auditor from, or indemnifying him against, any liability which 
by virtue of any rule of law would otherwise attach to him in respect of any negligence, 
default, breach of duty or breach of trust shall be void. In respect of any such 
provision which is in force on the J5th January, 1937 this section had effect only on the 
expiration of six months from the date. But if a judgment is given in favour of such 
a person or if he is acquitted or a relief is granted to him under s. 281 the company 
may indemnify him. 

The new s, 86D provides that no company, except a private company which is not 
a subsidiary company of a public company and except a banking company, shall not 
make any loan or guarantee any loan made to a director or to a firm of whicli such 
director is a partner or to a private company of which such director is a director or 
member. As to the punishment for contravention of this provision and as to the special 
liability see sub-s. (2) of this section. 

The new s. 86E prohibits a director or a fini .])rivate company of which a 

director is a partner or a director, from hulding .. .. office of profit than that of 
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a managing director, manager, legal or technical adviser, tinker, or mana^^ng agent. 
There is a saving in the proviso for a director elected or appointed before ISth Januai^y, 
1937 in respect of an office of profit held by him on that date. 

The new s. 86F prohibits a director or the firm of which he is a partner or any 
partner of such firm, or the private company of which he is a dircaor or member, from 
entering into any contract for sale, purchase or supply of goods or materials with the 
company except with the consent of the directors thereof. This restriction will not 
however apply to such contracts entered into before 15th January, 1937. 

The new section 86G makes provision for removal of a director whose period of 
office is liable to determination by retirement in rotation, by an extraordinary rcsolutiion 
and for appointment of another person in his stead by an ordinary resolution. The 
section will not however apply to directors elected or appointed before 15th January, 1937. 

The new s. 86H provides that except with the consent of a general meeting, the 
directors of a public company or of a subsidiary company of a public company shall 
not {a) sell or dispose of the undertaking of the company, or (b) remit any debt due 
by a director. 

The new s. 86-1 states the events on the happening of which the office of a director 
shall be vacated. A company may of course specify in its articles any other ground 
for vacation of a director’s office. 

The new sub-s. (3) of s. 91A requires that every company must keep a register in 
which the particulars of all contracts or arrangements made with the company in 
which a director is interested should be entered and that the register shall be open to 
inspection by any member of the company. This last provision has been rightly 
characterised by the Bengal Chamber of Commerce as highly objectionable, as dis¬ 
closure of such particulars may be prejudical to the interests of the company. Sub-s. (4) 
of that section provides penalty for contravention of this provision. 

The amended s. 91B prohibits voting by an interested director in respect of the 
contract or arrangement in which he is interested directly or indirectly. This pro¬ 
hibition does not apply to the directors of a private company, but shall apply to one 
which is a subsidiary company of a public company in respect of contracts or arrange¬ 
ments with any person other than the holding company. For the definition of a sub¬ 
sidiary company sec the new sub-s. (2) of s. 2. 

For the statements relating to directors to be made in a prospectus see the amended 
s. 93 and those to be made in the statement in lieu of prospectus see Forms 1 & II in 
the Second Schedule to the Act. 

Under the new s. 130 the directors should see that proper books of acc 9 unt are 
kept with respect to {a) all sums of money received and expended by the company, 
(h) all sales and purchases of goods by the company and (c) the assets and liabilities 
of the company. For default in complying with this provision the managing agents, 
where the company is managed by them, and in other cases the directors will be liable 
to a fine not exceeding one thousand rupees. 

Under the new sub-s. (1) of s. 131 it is the duty of the directors to lay before the 
company in general meeting every year a balance sheet and profit and loss account &c. 
mentioned in that sub-section. The new s. 131A provides that the directors shall make 
out and attach to every balance sheet a report with respect to the company’s affairs 
and other matters mentioned therein. As to the penalty for default see sub-s. (3) thereof. 

The new sub-s. (3) of s. 132 provides that the profit and loss account must include 
particulate showing the total of the amounts paid whether as fees, percentages or other¬ 
wise to the directors as remuneration for their services. It further provides that if any 
director is by virtue of nomination, whether direct or indirect, of the company, a 
director of any other company, any remuneration or other emoluments received by him 
for his own use, whether as director of, or otherwise in connection with the management 
of, that other company, must be shown in a footnote to the profit and loss account. 
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The new s. 141A provides that if a director is convicted as the result of a prosecution 
initiated under that section upon a report under s. 138 he shall not» without the leave 
of the Court, be a director of or in any way concerned in or take part in the management 
of a company for five years from the date of such conviction. An application by a 
director, manager or other officer of a company for leave to act as a director or to take 
part in the management of the company under s. 141A must be made on notice to the 
company and the Advocate General or Public Prosecutor, as the case may be (Rule 39 
of the Calcuua High Court Rules, 1939). 

The new s. 177A provides that a statement as to the affairs of the company, verified 
by one or more persons who are directors, must be submitted to the official liquidator, 
provisional or otherwise, and if the liquidator so directs the statement should be sub- 
mitted and verified by persons who have been directors of the company. As to the 
penalty for default see sub-s. (5) of that section. 

Under the new s. 207, where it is proposed to wind up a company voluntarily •the 
directors are to make a declaration of solvency verified by an affidavit for the purpose 
of a members* voluntary winding up. The new s. 209A provides that in a creditors* 
voluntary winding up the directors must cause a full statement of the position of the 
company's affairs together with a list of the creditors of the company and the estimated 
amount of their claims to be laid before the creditors* meeting which is to be presided 
over by one of the directors [see sub-s. (3)]. As to the consequences of default see 
sub-s. (6) of s. 209A. 

By the new s. 237 a machinery has been provided for prosecuting present or past 
directors, if it appears to the Court in the course of a winding up by or subject to 
the supervision of the Court or to the liquidator in a voluntary winding up that they 
have been guilty of any offence in relation to the company for which they arc criminally 
liable. 

A considerable number of provisions has been introduced by the new s. 138A for 
punishing present or past directors of a company which at the time of the commission 
of the alleged offence is being wound up in any way or is subsequently ordered to be 
wound up or subsequently passes a resolution for voluntary winding up, if they do any 
act or omission mentioned in sub-s. (1) or (2) of that section. 

Punishment is also provided in the new s. 282A for wrongfully obtaining possession 
of the company’s pro{>erty by a director, for wrongfully withholding possession and for 
misapplication of such property by a director. S. 282B provides penalty for misapplication 
by directors of the securities and provident funds of the employees of the company. 

Fora list of offences under the Act see App. B, for a list of documents &c. to be 
filed with the registrar see App.^C and for a list of books &c. to be kept under the Act 
see App. D. 

It should be remembered that the word ‘"director’* includes any person occupying 
the position of a director by whatever name called [see cl. (5) of sub-s. (1) of s. 2] and 
that the word “officer** includes a director [see s. 2 (1), (II)]. See also. s. 2 (1) (9) 
and (9A). 

As to the statements regarding directors to be made in a statutory report sec the 
new s. 77. 


Board Meetings. 

In accordance with the provisions of the articles regarding the board meetings and 
proceedings thereat the direaors should hold those meetings. A notice should be issued 
to the directors appointing the date, time and place of the meeting and the subjects for 
discussion. This notice may be signed by a director or the secretary (if any) or by the 
managing agents if they arc empowered by the to call such meetings. As to 

the form of the notice see Form 78 in App. E. 
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Soon after the registration of the company and the appointment of the directoi*8 
urgent and important subjects should be brought before the board meeting* as for 
example, approval of the company’s seal, custody of the keys thereof, appointment of 
chairman of the board and managing director, appointment of bankers, auditors and 
secretary, adoption or approval of vendor’s agreement (if any), quorum of board meetings, 
appointment of committees dealing with particular matters, and delegation of authority 
to some of the directors, e.g., for sealing share certificates, signing cheques, settling the 
prospectus dec., &c. 

The directors may, if so authorized by the a tides, as in Table A (see 72> . 
appoint one of their body to the office of managii ig director or manager. In sucIP a 
case, also in the case of appointment of a secrcta y or managing agents, agreements 
should be entered into by the company with the managing director, secretary or managing 
agents defining their duties, remunerations, &c. As to the forms of such agreements 
see Forms 6 and 7 of App. E. 

For the form of agenda of board meetings see Form 80 in App. E. Before the 
meeting is held the secretary should prepare typed copies of the agenda paper keeping 
spaces for the names of the directors, and the chairman’s or the secretary’s notes (see 
App. E, Form 80). 

The secretary should take notes on the agenda paper of the proceedings and resolu- 
tions of the meeting and get them initialled by the chairman of the meeting. From 
these notes he will be able to write the minutes of the meeting in the minute book for 
board me<‘tings. Sec s. 83 and notes thereto, where the importance of these minutes 
and the position and duties of the secretary lia\c been discussed. 

The minutes arc ordinarily read and approved at the next meeting and signed by 
the chairman. For form of the minutes see Form 81 in App. E. As to the specimens 
of resolutions see Forms 82 to 8sS in App. E. 

A register of board meetings held should be kept in Form 79 in App. E. 

Disclosure of director's interest in a contract. 

Every director who is directly or indirectly interested in any contract or arrange- 

lucnt with the company must disclose the nature of this interest at the first meeting of 

directors after the acqui.sition of his interest (see s. 91A and notes thereto) and he must 
not vote on any such contiact or arrangement (s. 9IB and notes thereto). A registci 
must be kept in which particulars of all such contracts &c. should be entered [see the 
new sub-s. (3) of s. 91 A]. As to the consccjuences of default see sub-s. (4) thereof. 

In the case of contract for the appointment of a manager or managing agents of 

the company in which contract a director is directly or indirectly concerned or interested 
or in the case of variation of any such existing contract, a memorandum of the interest 
of the director and an abstract of the contract or variation must be sent to every member 
of the company, and the contract shall be open to inspection of any member [s, 91C], 

New Provisions relating to Managing Agents and Managers. 

The expression '’managing agent” has for the first time been defined by the 
Companies (Amendment) Act, 1936 [see cl. 9A, sub-s. (1) of s. 2]. The word "manager” 
was of course defined by the original Act (see p. 43), but that was no definition at all. 
The aforesaid amending Act has also put in a new definition of the word [sec the new 
cL (9) of sub-s. (1) of 8. 2]. For the distinaion between a "manager” and a "managing 
agent” see pp. 43-44. 

The statutory report of a company must state the names* addresses and descripdotis 
of the managing agents and managers, the arrears, if any, due on calls from them 
as wdl as from the directors and the particulars of any commission or brokerage paid 
or to be paid in connection with the issue or sale of shares to any director, managing 

m 
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agent or manager or a partner of the managing agcnt> if the managing agent is a firm 
or, if the managing agent is a private company, a director thereof [sec s, 77 (3) (d), (g) 
and (h)]. 

Hitherto, if the articles so provided, the managing agents could nominate any 
number of directors who were not subject to retirement by rotation. But the new 
$ub-6. (2) of s. 83B now provides that in the case ot a public company incorporated after 
ISth January, 1937 not less tlian two-thirds of the whole number of directors roust be 
persons whose period of office is liable to determination at any time by retirement in 
rotation. See also s. 871. 

The new s. 86A provides that it any person being an undischarged insolvent acts as 
managing agent or manager, he shall be liable to imprisonment for a term not exceeding 
two years or to a fine nor exceeding one thousand rupees or to both. 

A managing agent shall not be able to transfer his office unless the transfer is 
approved by the company in general meeting [see s. 87B (c)], but an assignment of his 
office by a manager shall be of no effect unless and until it is approved by a special 
resolution [sec s. 86BJ. It is rather difficult to appreciate the reason for this distinction 
and common sense suggests that the distinction, if one was necessary, should have been 
the other way about. 

S. 86C enacts that save as provided in that section any proxision in the articles or 
a contract or otherwise for exempting any director, manager or officer [which includes 
a managing agent—see s. 2 (1) (U)] or auditor from indemnifying him against any 
liability which by virtue of any rule of law would otherwise attach to him in respect 
of any negligence, default, breach of duty or breach of trust in relation to the company 
shall be void. 

Save in the case of a piivate company which is not the subsidiary company of a 
public company, no managing agent shall, after ISth January, 1937, be appointed to 
hold office for a term of more than 20 yctirs at a time; and a managing agent who has 
been appointed previous to that date shall not hold office after the cxj)iry of 20 years 
from the ISth January, 1937 unless then re-appointed or unless re-appointed before the 
expiry of the said 20 years. A managing agent whose office* is terminated in accordance 
with the above provisions shall be entitled to a charge upon the assets of the company 
by way of indemnity, subject to existing charges and encumbrances, if any. The 
termination of the office shall not take effect until all moneys payable to the managing 
agent for loans made to or remuneration due up to the date of such termination arc 
paid (see s. 87A). 


If a managing agent, or^ a mcmhrr of his firm or if the managing agent is a 
company, a director of or an officer holding from it a gc*nera1 jkiwci* of attorney, is 
convicted of a non-bailabic offence in relation to the affahs of ilie company of which 
he IS a managing agent, he shall lx* liable to removal from his office by a resolution of 
the c'oropany notwithstanding anytlung to the contrary in the articles or agreement 
[see s. 87B (a)]. The office of a managing agent shall be vacated if he is adjudged 
mso rent [s. 87B (b)|. A charge or assignment of Ihb remnneration or any part JheLf 
the rn *1 r* against the company [s. 87B (d)). I'pon a winding up of the company 
to «1«".nincd without prejt.dice bowcm to hi* r^ht 

finds that aJ mmerablc from the comijaiiy, protided that where the Court 

hSLi? ® negligence or default of the managing agent 

of mai^em rr87?‘fe7 Gemination of hi, comma 

aficnt nrfTto ti; t f ^ c' i ••*PP"'«rncnt of a company', first managing 

tfLs of fh * • P^^peetw* or statement in lieu of prospectus whae the 
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Where a company appoints a managing agent after 15th January, 1937, his remii> 
aeration shall he a sum based on a fixed percentage of the net annual profits of the 
company, with a provision for a minimum payment in the case of absence or inadequacy 
of profits, together with an office allowance to be defined in the agreement of manage* 
ment. Any other form of or additional remuneration shall not be binding on the 
company unless sanctioned by a special resolution [see s. 87C]. This provision does not 
apply to a private company exceipt one which is the subsidiary company of a public 
company or to an insurance company [s. 87C (4)]. For the meaning of the expression 
'"net profits’’ see sub*s. (3) of s. 87C. 

Except in the case of a private com|iany which is not the subsidiary company of a 
public company, no company must make to its managing agent or to his partner or to 
a member or director of his private company where the managing agent is a firm or a 
private company, any loan out of the company's moneys or guarantee any loan made 
to the managing agent. But this will not prevent the managing agent from holding 
any credit in a current account maintained subject to the limits approved by the board 
of directors for the purpose of the company's business [see s. 87D (I) & (2)J. As to the 
penalty for contravention of this provision see s. 87D (3). 

$ub*8. (5) of 8. 87D provides that after 15ih January, 1937, except with the consent 
of three-fourths of the directors present and entitled to vote on the resolution, a 
managing agent or the firm of which he is a partner, or any partner of such firm, or, if 
the managing agent is a private company, a member or director thereof shall not enter 
into any contract for tlie sale, purchase or supply of goods and materials with the 
company. 

No company incorjx>raled after 15th January, 1937 shall make any loan or guarantee 
any loan made to any company under management of the same managing agent ; and 
no company sliall, after the expiry of 6 months from the 15th January, 1937, except by 
way of renewal of an existing loan or guarantee given, make any loan to or guarantee 
any loan made to any such compau). But these restrictions will not applv to loans 
made to or guarantees given by a t ompan) to or on behalf of a company under its own 
management or its subsidiary companies [sec s. 87E (I)j. As to the penalty for contra¬ 
vention of these provisions sec sub-s. (2) of s. 87E. 

S. 87F provides that a company, other than an investment company (that is to say, 
a company whose principal business is tlic acquisition and holding of shares, stocks, 
debentures or other securities), shall not purchase shares or debentures of any company 
under the management of the same managing agent, unless the purchase has been 
previously approved by a unanimous decision of the board of directors of the purchasing 
company. 

S. 87G prohibits a managing agent from issuing debentures, and except with the 
authority of the directors and within the limits fixed by them it prohibits the managing 
agent from investing the funds of the company. Any delegation of any such power by 
a company to its managing agent shall be void (see $. 87G). 

By 8. 87H a managing agent is debarred from engaging on his own account in any 
business which is of the same nature as and directly competes with the business 
carried on by a company under his management or by a subsidiary company of such 
company* 

Except in the case of a private company the managing agent shall not, after the 
I5th January, 1937, be able to appoint more than one-third of the whole number of 
directors notwithstanding any such power given to the managing agent in the articles 
of the company (s. 87-!)* 

The amended s. 91C provides that where a company enters into a contract lor the 
appointment of a manager or managing agent in which contract any director is directly 
or indirectly concerned or interested or varies any such existing contract, the company 
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must within 21 days send to every member an abstract of the terms of such contract 
or varlatioii together with a memorandum indicating nature of the director’s interest 
therein, and the contract shall be open to inspection by the members. As to the 
consequences of default see sub-s, (2) of s. 91C. 

As the managing agent is an agent oi the company, he should comply with the 
provisions of s. 9ID if the company is not a private company (other than the subsidiary 
company of a public company). 

For the statement to be made in the prospectus relating to the managing agent 
see the amended s. 93, and for such statements to be made in the statement in lieu of 

prospectus see Forms I and II in the Second Schedule to the Act. 

As to the obligation of the managing agents and managers to keep books of account 
and the consequences of default see the new s. 130. 

As the word “officer” includes managing agents [see s. 2 (J) (1J)J, if he is convicted 
as the result of a prosecution initiated under s, 141A for an offence in relation to the 
company, he will not be able, it is apprehended, without the leave of the Court, to be 
the managing agent of or directly or indirectly be concerned in or take part in the 
management of any company for 5 years from ilie date ol his conviction [see s. 141A 
(4)J. As to the application for leave to the Court under this section see Rule 39 of the 
Calcutta High Court Rules, 1939. 

As to the obligation of a managing agent to submit to the official liquidator, 

provisional or otherwise, a statement regarding the affairs ol the company and the 

consequences of default, see s. 177A. 

Following the provisions of s. 277 ot the English Act of 1929 a machinery has been 
provided in the new s. 137 foi the prosecution of any present or past managing agent, 
among others, who has been guilty of any offence in relation to tlic coinj>any for which 
he is criminally liable. 

Following s. 271 of the above English Act ot 1929 a considerable number of new 
and serious offences have been created by s. 238A lor past or present managing agents, 
directors, managers and other officers in relation to a company uhich is being wound 
up in any of the three modes or is subscfjucriily wound up. These offences are punish¬ 
able with imprisonment for 2 yeais or 5 years (sec s. 238A). 

As to the punishment for wrongfully possessing, wrongfully withholding possession 
of and misapplying property of a company by its managing agent, director, manager 
or other officer or employee see s. 282A, and as to the punishment for making default 
in depositing the securities of employees of the company in a scheduled bank or making 
default in investing the provident fund moneys of such employees as directed in sub-s. (2) 
of 8. 282B, see sub-s. (5) of that section. 

For a list of offences under the Act see App. B, for a list of documents Sec. to be 
filed with the registrar see App. C and for a list of books &:c. to be kept under the Act 
see App. D. 

It should be lemembered in this connection that the word “officer” includes a 
managing agent [see s. 2 (1) (11)J and the word “director” includes any person occupying 
the position of a director by whatever name called. So a managing agent may be liable 
as a director or manager and vice versa if he occupies such a position [see s. 2 (I), 
clauses (5), (9) and (9A)]. 

After the expiry of 2 years from I5ih January, 1937 no banking company can l>e 
managed by a managing agent other than another banking company (sec s. 277H). For 
the consequences of contravention see sub-s. (4) of s. 277L. .But after let July, 1946 no 
banking company, whether incorporated in or outside India or Pakistan, as the case 
may be, which carries on business in that country, shall employ or be managed by a 
managing agent [see the new s. 277HH, sub-s. (I)]. A. k. the penalty for contravention 
of this provision, sec sub-s. (4) of s. 277L. 
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The new Part XA conuining «. 277F to 277N was introduced by the 

rnmpaniwi (Amendment) Act, 1936 has been repealed tn India by the Banking Companies 
Act, 1949 —xfide e. 56 and tlic Second Schedule to thnt Act printed in App* K, and also 
under the heading ''Banking Companies*^ towards the end of this Introduction* 

Prospectiu. 

Great care and skill are required in drafting a prospectus by which share capital 
is raised for the company. It should be auractive but at the same time it should not 
contain misrepresentation of any material fact or any deceptive, misleading or ambiguous 
statement. The prospectus must comply with the provisions of ss. 92 and 93, and condi¬ 
tions as to waiver of compliance thereof and as to notice of any contract &c. not speci- 
hcally referred to in the prospectus are void (s. 96). In drafting a prospectus the new 
provisions introduced in s. 93 (shown in italics) by the Companies (Amendment) Act, 
1936 should be carefully studied and compliied with. For the consequences of default in 
complying with any of the provisions of s. 93 see the amended s. 97. 

The prospectus should contain a copy of the memorandum of association except 
where it is published as a newspaper advertisement. A form of application for shares 
should always be given [sec s. 96 (2)]. A skeleton prospectus is given in Form 91 in App. E. 
As to the applications for shares see Forms 92 and 93 in App. E. 

A copy of the prospectus is to be dated and signed by every person who is named 
therein as a director or proposed director or by his agent authorized in writing. This 
is to be filed with the registrar for registration on or before the date of its publication. 
If a prospectus is issued without such a copy being so filed, the persons who are parties 
to the prospectus shall be liable to a penalty (see s. 92). The date of the prospectus will 
be taken as the date of its publication unless the contrary is proved. 

Where a prospectus invites persons to subscribe for shares in or debentures of the 
company, a director, promoter or any other person who has authorised the issue of the 
prospectus will be liable for any misleading or untrue statement therein to all persons 
for compensation or damages who subscribe for the shares or debentures on the faith of 
the prospectus (see s. 100 and notes thereto). They can escape liability only if they 
can prove want of knowledge or honest mistake of fact or that the non-compliance or 
contravention was in respea of matters which were immaterial (sec the amended, s. 97). 

As to what is a prospectus and what will be regarded as such sec notes at p. 47 and 
notes to 8. 92; and as to the meaning of the word "vendor'* see ss. 95 and 96. 

^ Where there is a misrepresentation or concealment of a material fact in a prospectus 
the following remedies are open to the allottee: (1) rescission of the contract to take 
shares; (2) defence taken in an action for call; (3) rectification of the register of 
members; (4) damages in an action of deceit; (5) damages under s. 100; and (6) criminal 
proceedings. ^ 

It sometimes happens that a company allots its shares or debentures to somebody with 
a view that the whole or part of those shares or debentures may subsequently be o0ered 
for sale to the public. Following s. 38 of the English Act of 1929 it has been provided 
in the new s. 98A that any document by which the offer for sale to the public is mad e 
shall for all purposes be deemed to be a prospectus issued by the company and as such 
must comply with all the provisions relating to a prospectus issued by the company. Jt 
will be presumed that an allotment or agreement to allot shares and debentures was made 
with a view to those being offered for sale to the public, if it is shown (a) that an offer 
of the shares or debentures or any of them for sale to the public was made within 6 
months after the allotment or agreement to allot or, (b) that on the date when the offer 
was made the whole of the consideration to be received by the company in respect of them 
liad not been so received. 
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S. 97 will apply to the person or persons making the offer as though they were 
jjersons named in a prospectus as directors of a company and the provisions of s. 93 will 
liave effect as if it required a prospectus to state the additional particulars mentioned 
in clauses (a) and (b) of sub-s. (3) of s. 98A. See also sub-s. (4) of that section. 

Statement in Lieu of Prospectus. 

A company, not being a private company, which does not issue a prospectus must 
not allot any of its shares or debentures before it lias filed with the registrar a statement 
in lieu of prospectus giving most of the particulars required to be given in a prospectus, 
in the form given in Forms I and II in the Second Schedule of the Act. The statement 
is to be signed, as in the case of a prospectus, by every ])crson who is named therein as a 
director or a proposed director or by his agent authorized in writing (s. 98). I’his section 
docs not apply, as it relates to allotment of shares, to a company limited by guarantee 
and not having a share capital [see sub-s. (2) of s. 98J. 

The terms ol any contract referred to in the prospectus or statement in lieu of pros¬ 
pectus cannot be varied except with the approval ol the company in general meeting (s. 99.) 

Prospectus offering Debentures for Subscription. 

The word means any prospectus, notice, circular, advertisement or otlier 

invitation offering to the public for subscription any shares or debentures of a company 
[s. 2 (1) (10)J. bo when a prospectus is nought to bo issued offering debentures for sub¬ 
scription, the prospectus thereof should comply with the requirements of ss. 92, 93 and 98. 

For forms of such a prospectus, application, allotment and transfer of debentures 
and the debenture itself see Forms 142, 143, 144, 145, and 146 respectively in App. E. 

Underwriting. 

For avoiding or miiiimising the risk of failure of an issue of shares or debentures 
of a company it is usual to make arrangement for underwriting them before issuing 
the prus{M,‘ctus. No allotment of shares can lie made unless the minimum amount, fixed 
in the memorandum or articles and mentioned in the prospectus, has been subscribed 
and the application money (not less than 5 p.c. of the amount ol the share) received by 
the company in cash within 180 days after the first issue of the prospectus. In such 
a case all moneys received from applicants for sliaics shall have to be returned (s, 101), 
In the case of the first alloiineni of share capital of a company which docs not issue 
any invitation to the public to subscribe for its shares, the company cannot go to allot¬ 
ment unless the minimum amount mentioned above and niuned in the smtement in 
lieu of prospectus has been subscribed and the application money (not less than 5 per cent, 
of the amount of the shares) paid in cash [see s, 101 (7)J. For this reason also it is 
advisable to secure underwriters for the whole or at least a substantial portion of the 
issue. 

The underwriter writes a letter to the promoters or directors of the company agreeing 
to underwrite a specified amount of the issue on the footing tliat he is only bound to 
take up his rateable proportion of what the public docs not subscribe (see Forms 88 and 
89 in App. E). An underwriter usually procures sub-underwriters on similar conditions 
(for sub-underwriting letter see Form 90 in App. E). An underwriting letter, when 
accepted, ripens into a contraa, As to what ‘‘underwriting” is and the obligations of 
an underwriter sec notes to s. 105. 

Payment of commission and brokerage. 

The responsibilities of an underwriter arc undertaken in consideration of a 
commission the payment of which must have hcii^ .^uihoiized by the articles and dis- 
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dosed in the prospectus (s. 105). Reprodudng s. 47 of the English Act of 1929 the 
Companies (Amendment) Act, 1936 has made provision in the new s. 105A for issuing 
at a discount shares of a class already issued provided that (a) such issue is authorized 
by a resolution of the company and is sanctioned by the Court (as regards contents of 
the order, see Rule 38 of the Calcutta High Court Rules, 1939); (h) the resolution 
specifies the maximum rate of discount not exceeding 10 p.c.; (c) not less than 1 year 
must at the date of issue have elapsed since the date on which the company was entitled 
to commence business; and (d) such shares are issued within 6 months after the date 
on which the issue is sanctioned by the Court or within such extended time as the 
Court may allow. Every prospectus relating to the issue of such shares and every 
balance-sheet issued after the issue of the shares must contain the particulars of the 
discount or so much tliereof as has not been written off. For the consequences of 
default of this latter provision see sub-s. (3) of s. 105A. 

Save as aforesaid, the payment of a commission or discount on a share is illegal 
(see notes to s. 105), The total amount of commissions in respect of shares and that 
of commissions or discounts in respect of debentures, or so much thereof as have not 
been written off, must be suited in every balance-sheet until the whole amounts have 
been written off (s. 106). 

If a commission for subscription of its shares is paid by a company not issuing a 
prospectus, it must be disclosed in the statement in lieu of prospectus or in a statement 
in the prescribed form (see Form XVII in App. A) and filed with the registrar, and 
where a circular or notice, not being a prospectus, is issued, the commission must also 
be disclosed therein [s. 105 (1) (b)]. 

Issue of redeemable pteference shares. 

Reproducing s. 46 of the English Act of 1929, the Companies (Amendment) Act^ 
1036 has miuk* provisions for issuing redeemable preference shares, if so authorized 
by the articles, in the case of companies limited by shares. Subject to the provisions 
of clauses (a) to (d) of sub-s. (1) of s, I05B these shares may be redeemed by the company. 
In every balance-sheet issued by the conipanv particulars mentioned in sub-s, (2) must 
be Slated and for consequences of default see that sub-section. As regards other 
provisions relating to the same see sub-ss. (4) and (5) of s. I05B. 

Payment of Interest out of Capital. 

Payment of interest or di>idcnd out of capital is illegal. But where any shares arc 
issued to defray tlie exjHuises of the construction of any works or building or the 
provision of any plant which cannot be made profitable for a long period, the company 
may pay interest not exceeding 4 jxjr cent, per annum on so much of that share capital 
as is for the time being paid up, subject to the conditions and restrictions mentioned 
in s. 107. 


Application for and Allotment of Shares. 

It is not lawful to issue any form of application for shares or debentures unless the 
form is issued with a prospectus w^hich complies with the requirements of s. 93 [see the 
new sub-s. (2) of s. 96]. 

Applications for shares with deposits (which should be not less than 5 per cent, 
of the amount of the share) may be received direct by the company or through a 
bank or banks with which previous arrangements have been made. For forms of such 
applications, sec Forms 92 and 93 in App. E. Where a bank receives the applications, 
it dally sends them a list to the company entering the amounts received on the company’s 
pa6s«b^ which is from time to time checked with the appUcarions. When it is seen 
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that the amount of the minimum subscription as stated in the articles and the pros¬ 
pectus or the statement in lieu of prospectus has been received, the company proceeds 
to allotment 


Minimum subscription. 

Following s. 39 and paragraph 5 in part I of the Fourth Schedule of the English 
Act of 1929 the Companies (Amendment) Act, 1936 has made new provisions regarding 
the minimum subscrijnion by amending s. 101. In sub-s. (1) it has been laid down 
that no allotment shall be made of any share capital offered for public subscription 
unless the amount stated in the prospectus as the minimum amount has been subscribed 
which in the opinion of the directors must be raised in order to provide the sums 
required to be provided in respect of the following matters, namely: (u) the purchase 
price of any property purchased or to be purchased which is to be defrayed in whole 
or in part out of the proceeds of the issue; (6) any preliminary expenses including 
commissions for placing the shares; (c) the repayment of any moneys iMirrowed by the 
company in respect of any of the foregoing matters; and (d) the working capitaL The 
amount so stated in the prospectus as the minimum subscription will be reckoned ex¬ 
clusive of any atnount payable otherwise than in cash and at least 5 per cent, thcrcxil 
must be received in cash by the company before going to allotment [see sub-ss. (1), (2) 
and (2A) of s. 101]. 

If the aforesaid conditions arc not fulfilled within 180 days after llie first issue of 
prospectus, all moneys received from the applicants of shares must be repaid within 
190 days after the issue of the prospectus, otherwise the directors will be jointly and 
severally liable to repay that money with interest at 7 per cent, per annum [see sub-s. (4) 
of 8. 101 ]. Until such repayment or until the certificate for commencement of business 
is obtained, the money should be kepi deposited in one of the scheduled banks [see 
sub-8. (2B) of s. lOlJ. For the consequences of contravention of the last pro\ision sec 
sub-s. (2C) of s. 101. 

An allotment made in contravention of s. 101 will be voidable at the instance of 

iipplicant within one mouth alter the statutory meeting, or where the company is 
not required to hold a statutory meeting as in the case of a private company or where 
the allotment is made after the holding of the statutory meeting, within one montli 
after the date of the allotment aiid not later, and will be \oidablc notwithstanding the 
company is in course (#l being wound up [sec the amended sub-s. (1) ol s 102]. For 
the notice avoiding the allotment see Form 101 in App. K. 

By the articles shares are generally placed at the dispowsal of the directors, the 
managing director or the managing agents. V/hcre the power of allotment is vested in 
the directors, the secretary places the applications before the board meetings from lime 
to time and resolutions for allotment are passed. Thereupon the secretary issues allot¬ 
ment letters (sec Form 95 in App. E) entering the necessary paiticulars in ilic Ap^lca-^ 
tiion and Allotment Book (see Form 107 in App. E). Tlic application on which allotment 
cannot be made owing to over subscription of the issue or any other cause should be 
returned to the applicant with a letter of regret and a payment order for return of the 
deposit money (see Form 94 in App. E). For the forms of letters of allotment of pre¬ 
ference shares and fully paid shares see Forms 96 and 97 in App. E. 

Return of allotment. 

After allotment the company should within one month file with the registrar a 
return of allotment in Form XV in App. A (see s. 104b Ta the case of shares allotted 
as fully or partly paid up otherwise than in cash, ”"^ped contracts showing the 

consideration must be produced for the .nination of the registrar. 

At the same time copies thereof verified in the pico^ .*uincr (see App, A) should 
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bt filed with the registrar (see s. 104 and notes]. Where such a contract has not been 
reduced to writing, the company must within 1 month after the allotment file with the 
registrar the prescribed particulars (see XVI in App. A) of the contract duly stamped 
[sec 8. 104 (2) and App. F]. 

The return of allotment is generally filed once a month taking care that all allot¬ 
ments made within the month arc included therein. As to the fees to be paid to the 
registrar for such returns, see Form XV in App. A. 

Commencement of Business. 

A public company cannot commence business unless and until it gets the requisite 
certificate from the registrar of companies (s. 103). To obtain this the company shall 
have to file a duly verified declaration that (1) shares held subject to the payment of the 
whole amount in cash have been allotted to an amount not less than the minimum 
subscription as e\plainc(l ab<>\o ; (2) the directors have paid the application and allot¬ 
ment moneys on the shares taken or contracted to be taken by them; and (3) where 
the company does not issue a prospectus a statement in lieu of prospectus has been 
filed with the registrar (see s. 103). As to the forms of the declaration and verification 
in the cases where a prospectus is issued and where a statement in lieu of prospectus 
is issued see lorms XIll and XIV' res|>eciively in App. A. 

All contracts made by the company before the date on which it is entitled to 
commence business are provisional only and not binding on the company until such 
date fscc 8. 103 (3) and notes thereto]. For consequences of commencing business or 
exercising Ixirrowing powers in conmivention of s. 103 see sub-s. (5) thereof. 

S. 103 however docs not apply to a private company or to a company registered 
before the commencement of Act VII of 1913 which docs not issue a prospectus or to a 
company limited by guarantee and not having a share capital [s. 103 (6)]. 

Register of Members. 

As soon as a company is registered, the secretary should commence writing up the 
register of members beginning with the names of the subscribers to the memorandum, 
and where the allotments arc made he should enter therein the names of the allottees 
and other necessary particulars. For these particulars and penalty for default see s. 31. 
As to the method of keeping the register sec s. 31 and notes thereto. In large companies 
another book called the “share ledger” is used in w'hich an account is kept of the 
shares of the particular members. Ordinarily one book will suffice and Form 108 in 
App. E for the purpose is recommended. 

Reproducing s. 96 of the Engli.sh Act of 1929, it has been provided by the new 
s. 31A that every company having more than 50 members must keep an index of the 
names of members and must within 14 days after any alteration is made in the 
register of members make the necessary alteration in the index. The index may be 
in th(‘ form of a <ard index and must contain a sufficient indication to enable the 
account of any member to he readily found. For the consequences of default in keeping 
the index see sub-s. (3) of s. 31 A. 

It should be remembered that no notice of any trust, expressed, implied or constructive 
shall be entered on the register of members, nor will the registrar of companies receive 
any such notice (sec s. 33 and notes thereto). 

For the provisions relating to the keeping of a branch register in the United Kingdom 
called the British register sec ss. 41 and 42. For Form of notice under s, 41 of the 
situation of the office where a British register is kept or any change in, or discontmuance 
of, any such office, see Form n in App. A. 

The register of members is prima facie evidence of matters directed or authorized 
by the Act to be entered therein (sec s. 40 and notes at pp. 149 and 174). 


IV 



XXVI 


INDIAN COMPANY LAW 


Rectification of the register of members. 

Where a person has been induced to take shares by fraud or misrepresentation and 
where a person has ceased to be a member by transfer or otherwise and his name is 
kept on the register of members inspite of representation on his part, he may apply to 
the Court for rectification of the register. Similarly where a person has got a right 
to be on the register by taking transfer of shares or otherwise and the company refuses 
or makes unnecessary delay to place his name on the register of members, he can 
such an application (see s. 38 and notes thereto). As to the directors* power to 
rectify the register without intervention of the Court see notes at pp. 169-70. 

When the Court makes an order for rectification of the register of members, it 
directs notice of the rectification to be filed with the registrar within a fortnight from 
the date of the completion of the order (see the amended s. 39). 

All applications for leave to rectify the share register must be made on notice to 
the company, and in case of transfer of shares, to the transferor or the transferee, as 
the case may be (sec Rules 15 of the Calcuita High Court Rules, 1939). 

Inspection &c. of the register of members. 

The register of members commencing from the date of the registration of the com¬ 
pany and the index of members should be kept at its registered office. It may be 
inspected by the members gratis and by any other person on payment of one rupee or 
such less sum as may be prescribed by the articles for each inspection during the 
business hours; any member or other person may also make extracts thereform [see 
the amended s. 36 (1)]; and the company must cause any copy so required by any 
person to be sent to that person within 10 days from the date of the requisition [see the 
amended sub-s. (2) of s. 36]. As to the penalty for default see the new sub-s. (3) of 
8. 36 where it has also been provided that in atse of default the Court may by order 
compel an immediate inspection of the register and index or direct tliat copies required 
shall be sent to the persons requiring them. 

A company may on giving 7 days* previous notice by advertisement close the 
register of members for any time or times not exceeding in the whole 45 days in <mch 
year, but not exceeding 30 days at a time (see the amended s. 37). But no provision 
has been made for closing the index of members. The register of members is usually 
closed just before an ordinary general meeting. 

Share Certificates and Stock Certificates. 

From the application and allotment book and the register of members the secretary 
should take materials for writing up the share certificates (see Form 99 in App. E). 
These should be signed and seided in accordance with the provisions-therefor in the 
articles of association and kept ready for delivery within three months after the 
allotment (s. 108). As soon as the share certificates are ready a notice to that effect 
(see Form 98 in App. E) should be sent to the shareholders whose certificates are thus 
ready. For penalty for default sec s. 108 (2). 

A statement as to the company’s lien on the shares should not be entered on the 
share certificate (see notes to s. 108). For other matters relating to the share certificate 
see notes to ss. 29 and 108. As to the “lien” clause in the articles see reg. 9, Table A 
and for waiver, priority and effect of assignment or death sec notes to reg. 9. 

If a share certificate is defaced, lost or destroyed, it may be renewed by the company 
in accordance with the provisions thereof in the anUhs (see reg. 7 of *rable A) upon 
furnishing the requisite evidence and indemnity bor * • ^ Form 103, in App. E). Before 
issuing a fresh certificate advertisement iu a new- -IkmiUI be made in Form 102, 
in App. E. 
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Where shares are converted into stock, share certificates should be called in and 
stock certificates issued in lieu thereof. For form of stock certificate see Form 100 
in App. £. 


CsJls. 

Calls are to be made by the authority named in the articles of association (see 
rcgs, 12 to 17 of Table A). Generally directors are empowered to make the calls. But 
sometimes the managing director or the managing agents are so empowered. In any 
case the proceeding by which the calls are made should be in writing and should be 
kept in a proceedings book, if they are not made by the directors in which case the 
calls are made by resolutions passed at the board meeting. The amount and interval 
should tally with those mentioned in the prospectus and articles. For notice of call to 
be sent to the shareholders see Form 104 in App. E. A register of calls should be 
kept in a form similar to Form 105 in App. £. Provisions are generally made in the 
articles for interest at certain rates payable to the company for failure to pay call on 
the due date. For other informations in connection with this matter sec notes to rcgs. 12 
and 13 of Table A. 


Difference between Shareholders* 

A company may, if so authorized by its articles, make arrangements for a difference 
between shareholders in the amounts and times of payment of calls, accept from a 
shareholder the whole or pan of the share money yet unpaid, though the same has not 
been called up, and pay dividend in proportion to the amounts jjaid up on the shares 
(sec 8. 49 and notes). 


Forfeiture. 

Provisions are generally made in the articles for forfeiture of shares for non-payment 
of call money (sec regs, 24 to 30 of Table A). Where the articles provide that a person 
whose shares have been forfeited shall, notwithstanding the forfeiture, remain liable to 
pay the call money with interest (see rcg. 28 of Table A), such a provision is enforceable. 

The regulations contained in the articles for forfeiture should be strictly followed, 
otherwise the Court may declare the forfeiture invalid. As to the notice of forfeiture 
see Form 106 in App. E. S. 104 does not apply to the issue and allotment of forfeited 
shares fsee the new sub-s. (4) of s. 104]. 

For other matters relating to forefeiture of shares sec regs. 24 to 30 of Table A and 
notes thereto. 


Alteration of Share Capital. 

A company limited by shares may, if so authorized by its articles, (a) increase its 
share capital by the issue of new shares; (b) consolidate and divide all or any of its 
shares into those of larger amounts; (c) convert all or any of its paid up shares into 
stock and re-convert that stock into paid up shares of any denomination; (d) sub-divide 
its shares or any of them into shares of smaller amounts; and (e) cancel shares which 
have not been taken or agreed to be taken (s. 50). Such a cancellation of shares is not 
a reduction of share capital within the meaning of the Aa [s. 50 (3)]. These powers 
must be exercised by the company in general meeting [see the amended sub*s. (2) of 
s. 50} and the company must file with the registrar notice of the exercise of any powers 
of 8ub*division or cancellation of shares [see the new sub*s. (4) of s. 50]. For form of 
such notice see Forni HI in App. A. 

If the articles do not contain the requisite powers they may be taken by passing 
'special resolution*' (see ss. 20 and 81 and notes to those sections). 
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(a) Increase of Share Capital, 

In increasing the share capital the provisions in the articles, or if there is no such 
provision, those in the special resolution authorizing the increase, should be followed. 
Where they do not require an ‘"extraordinary” or a “special resolution”, an ordinary 
resolution will do. Formerly tlie company might empower the directors to make the 
increase but now a resolution of the general meeting is necessary [see the amended 
sub-s. (2) of s. SO], 

Where the directors decide to increase the capital by the issue of further shares, 
they must offer them in the first instance to the members in proportion to the existing 
shares held by each member (irrespective of class), and such offer is to be made by 
notice specifying the numlxrr of shares to which the member is entitled and limiting 
a time within which the offer, if not accepted, will be deemed to be declined (see the 
new s. 105C: and notes). 

Where a company having a share capital consisting of shares or stock has increased 
the same beyond the registered capital, it must file with the registrar within fifteen days 
of the date of tlie resolution a notice of the increase (see s. 53, Form IV in App. A 
and Form 115 in App. E). Similarly where a company having no share capital has 
increased the number of its members, a notice of such increase should be sent to the 
registrar within fifteen days of the date ot the resolution (see Fotm V in App. A and 
Form 116 in App. E). The notice must include paititulars of the classes of shares 
affected and the conditions (it any) subject to which the new shares arc to be issued 
[see the new sub-s. (2) of s. 53J. As to the penalty for omission to file the notice sec 
sub>s. (3) of s. 53. 

Subject to any restriction in the memorandum a company may create and issue 
new shares with such preferential or other special rights as may be d<‘emcd expedient, 
and if the articles do not contain the power it may be taken by passing a special 
resolution. 


(b) Consolidation of shares. 

The observations made above in the case ol increase of share capital apply generally 
as to the mode in which the shares may be consolidated and divided into shares of 
larger amount. For notice to the registrar see s. SI and Form III in App. A and 
Forms Ill and 114 in App. E. 

(c) Conversion of shares into stock and re-conversion. 

It should be noted that only paid up shares can be converted into stock. If anything 
remains unpaid on the shares, such shares cannot be converted into stock. For distinc¬ 
tion between “shares” and “stock” and the convenience of stock see notes to s. 29 
and s. 51. 

A company cannot issue stock directly. For the form of stock certificate sec 
Form 100 in App. E and that of notice to the legistrar on conversion of shares into 
stock see Form 114 in App. E. 

The mode of converting shares into stock or reconversion is the same as in the 
case of an increase of share capital. 

Where the share capital lias been converted into stock, the provisions of the Act 
which are applicable to shares only will cease to apply in respect of the shares thus 
converted; and the register of members, and the h* ^ ^ members to be filed with the 

registrar, must show the amount of slock held bv • ^ber without any distinctive 
number (see s. 52). * 
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(d) Sub’divisim of shares. ^ 

A compatiy may sub-divide its shares or any of them into shares of smaller amount* 
provided that in the sub-division the proportion between the amount paid and the 
amount unpaid on each reduced share be the same as it was in the case of the shares 
from which the reduced share is derived {s. 50 (1) (d)]. 

In the case of sub-division of shares the provision for notice to the registrar Is 
similar to that in the case of increase of capital [see the new sub-s. (4) of s. 50]. 

(e) Cancellation of shares. 

A cancellation of shares made under s. 50 (1) (e) is not a reduction of capital 
[s. 50 (3)], In this way that portion of the authorized capital which has not been 
taken or agreed to be taken may be diminished. But where the subscribed capital 
(whether the shares are paid up in part or whole) is sought to be reduced, strong 
safeguards have been provided in the Act (see ss. 55 to 65). 

Re-organiaatioB of Share Capital. 

Formerly a re-orgariizatiou of share capital could be made by complying with the 
provisions of s. 54 (see pp. 184 et seq). Tliat section has been repealed. All re-organiza¬ 
tions of share capital can now l>e effected by following the provisions of s. 153, See 
the new sub-s. (6) of that section substituted by Act XVll of 1942. See notes to s. 153. 

Variation of shareholders’ rights. 

The English Act of 1929 repealed s. 45 of the Act of 1908 (corresponding to s. 54 
of the present Idnian Act) and enacted s. 61 regarding variation of the rights of different 
classes of shareholders. The Companies (Amendment) Act, 1936 reproduced this section 
in the new s. 66A, retaining at the same lime s. 54. This has now been remedied by 
passing the amending Act XVII of 1942. See notes at pp. 184-85. 

It has been provided by the new section 66A that if provision is made by the 
memorandum or articles for authorising the variation of rights attached to any of the 
classes of shares subject to the consent of any s|>ecified proportion of the holders of the 
issued shares of that class or the sanction of a resolution passed at a separate meeting 
of the holders of those shares, and in pursuance of the said provision the rights 
attached to any class of shares arc varied, then the holders of not less in the aggregate 
than 10 per cent, of the issued shares of that class, being persons who did not consent 
to vote in favour of the resolution for the variation, may apply to the Cdurt to have 
the variation cancelled, and where any such application is made, the variation shall not 
have effect unless and until it is confirmed by the Court. As regards the procedure for 
the making and hearing of such application see sub-ss. (2) and (3) of $. 66A. 

The company must, within 15 days after service on it the order of the Court, 
forward a copy of the order to the registrar. For the consequence of default sec 
8ub-8. (5) of 8. 66A. 


Redttetion of Share Ca|rital. 

The new s. 54A provides that no limited company shall have power to buy its own 
shares or the shares of a public company of which it is a subsidiary company. But it 
can effect a reduction of capital by complying with the provisions of sections 55 to 65. 
If the power to reduce Is contained in articles, it can at once proceed to pass the 
necessary special resolution for reduction; but if not, the company must first take the 
necessary power by altering the articles under s. 20, that is, by passing ^^special 
resolution*’ (see s. 81 and notes thereto). 
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Sub-8. (2) of 8. 54A provides that no company shall give, whether directly or 
indirectly, and whether by means of a loan, guarantee, the provision of security or 
otherwise, any financial assistance for the purpose of or in connection with a purchase 
or to be made by any person of any shares in the company. For the consequences 
of contravention of these provisions see sub-s, (3) of s. 54A. These restrictions will not 
however apply to a private company not being a subsidiary company of a public 
company nor to the lending of money by a company in the ordinary course of its 
business where the lending of money is its ordinary business [see sub-s. (2) of s. 54A]. 

The company can by complying with ss. 55 to 65 extinguish or reduce the liability 
on any of its shares not paid up. As for instance, where Rs. 5 only has been paid on 
each of the shares of Rs. 10, the company can extinguish the further liability of Rs. 5 
per share by reducing the Rs. 10 shares to Rs. 5 shares. 

Where capital has been lost or is unrepresented by available assets, the company 
can cancel a portion of its paid up share capital. As for instance, where the company's 
share capital is one lac of rupees divided into 1,000 shares of Rs. 100 each all paid up 
and has lost Rs. 25,000 in its business which is not represented by any available assets, 
it can write off that amoimt from its share capital and make each share one of 
Rs. 75 fully paid. 

Where the paid-up capital is in excess of the requirements of the company, it can 
return the excess amount to the shareholders. As for example, where the capital is 
Rs. 1,00,000 divided into 1,000 shares of Rs. 100 each all paid up, ii the compiiny does 
not require more than Rs. 50,000 for its purposes, it may return Rs. 50 per share to the 
shareholders and make the shares of Rs. 50 each fully paid up. In such a case the 
capital may be returned also on the footing that it may be called up again when the 
company may think it necessary. 

In all these cases the return should be an all round one, that is, the reduction 
should be made in respect of each share in the same proportion. But in a proper case 
the Court can confirm any kind of reduction notwithstanding that it affects the rights 
of a particular class of shareholders. See notes to s. 55. 

As to the procedure, sec ss. 56 to 65 and rules 16 to 35 of the Calcutta High Court 
Rules, 1939. 

On and from the passing of the resolution for reduction, or where the reduction 
does not involve diminution of any liability in respect of unpaid share capiUil or the 
payment to any shareholder of any paid up share capital, on and from the making 
of the order confirming the reduction, the company must add to its name the words 
“and reduced’' until such date as the Court directs (s. 57). As to the registration of 
the Court's order and minute of reduction see s. 61. These should be embodied in 
every copy of the memorandum issued after its registration and in default the company 
will be liable to a penalty (s. 62). 

A company limited by guarantee may, if it has a share capital and is so authorized 
by its articles, increase or reduce its share capital in the same manner (s. 66). 


Reserve Liability. 

A limited company may by “special resolution” determine that the uncalled portion 
of its capital shall not be called up except in the event and for the purposes of winding 
up (s. 69). 


Transfer of Shares. 

A share is a movable property transferable in manner provided by the articles of 
association (s. 28). Shares are transferable subject 4 jti!v to the restrictions that may be 
imposed by the articles. For discussion as to the - of transfer and the directors* 
power to refuse registration thereof see p l?4 reg. I8 of Table A. As to 
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how transfers are eftcaed, effects of non-compliance with the rules, effects of registration, 
forged transfers, certification and estoppel, transfer in blank, priority of title, purchase 
at Court sale &c. see notes to s, 28 and reg. 18 of Table A» 

Unless a particular form is prescribed in the articles, the transfer may be effected 
by any usual or common form (sec reg. 18 of Table A). But it is required that the 
instrument of transfer is to be executed both by the transferor and the transferee [sec 
sub- 5 . (3) of the new s. 34]. For forms of transfer sec reg, 19 of Tabic A and Form 117 
in App. E. The instrument of transfer together with the certificate of shares transferred 
is sent to the company, upon which the secretary gives a receipt (see Form 118 in 
App. E). If all the shares mentioned in the share certificate arc transferred, an endorse¬ 
ment is generally made on the back of the share certificate to the effect that the shares 
arc transferred to the transferee and the share certificate is returned to the latter. 
But where some of the shares only are transferred a ‘‘balance receipt” (see Form 119 
in App. E) is given and two new share certificates arc prepared—one is given to the 
transferor for the shares retained by him and the other to the transferee for the shares 
transferred to him. 

When an instrument of transfer together with the share certificate is received in 
the company*s office, the secretary should send a notice (see Form 120 in App. E) to 
the transferor to his registered address. But even this does not protect the company 
if the transfer is found to be forged (sec pp. 129-30). So it is the duty of the secretary 
to compare the signature of the transferor with his admitted signature kept in the 
office. For this purpose specimen signatures of all members should be called for and 
kept in a separate book in alphabetical order. 

If the secretary does not hear from the transferor within a reasonable time or a 
communication admitting the transfer is receiicd, the former places the transfer before 
the directors or other authority prescribed in the articles for orders for registration of 
the transfer, and this should be recorded in the register of transfers of shares (sec 
Form 121 in App. E). The consequent changes in the register of members are also to 
be made, and a new folio should be opened in the name of the transferee. 

After all this has been done, the transferee's name should be endorsed on the hack 
of the share certificate or, if necessary, a new share certificate or certificates should be 
prepared taking care that tlic original certificate is cancelled and destroyed. For, if 
any one can get hold of the original certificate and he transfers the shares to a borui 
fide purchaser for value the company may be liable. 

It is the transferee who usually makes the application for registration of the transfer; 
but the transferor has the vsamc light to apply for registration (see s. 34 and notes 
thereto). 

If the company improperly refuses to register the transfer, the remedy of the 
transferor and the transferee is to apply to the Court for rectification of the register (see 
8. 38 and notes thereto). 


New provisions relating to transfer of shares. 

The new s. 34 provides that an application for registration of the transfer of shares 
may be made cither by the transferor or the transferee, but if the application is made 
by the transferor of partly paid shares no registration shall be effected unless the 
company gives notice of the application to the transferee. The company may of course 
refuse to register the transfer if empowered to do so by its articles. Unless the directors 
decide to exercise this power of refusal, they must, if no objection is made by the 
transferee within 2 weeks of the receipt of the aforesaid notice, enter the name of the 
transferee in the same manner and subject to the same conditions as if the application 
for registration was made by the transferee. 
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For the manner in which the notice is to be served see sub-s. (2) of 8. 34; and as 
to the execution of the instrument of transfer see sub-s. (3). 

If the company refuses to register the transfer of any shares or debentures it must, 
within 2 months from the date on which the instrument of transfer was lodged, send 
to the transferee as well as the transferor notice of the refusal [sec sub-s. (4) of s. 34]. 
For the consequences of default see sub-s. (5). 

Right of executors and administrators to transfer. 

The legal representatives of a deceased member is entitled to transfer the shares 
standing in die name of the latter without being himself registered as a member (see 
s. 35 and notes thereto). 


Stamp. 

For stamp on an instrument of transfer see App. F. 

Transmission of Shares. 

In regulation 21 of Table A it is provided that the exceuiors or administrators of 
a deceased sole holder of a share shall be the only persons recognised by the company ; 
and in the case of a share registered in the name of two or more holders, the survivors 
or survivor or the executors or administrators of the deceased survivor, shall l>e the 
only persons recognised. 

This form of articles is hardly suitable to this country for the following reasons: 
first, in the case of small holdings, which is usual in a poor country like India, it is a 
great hardship to go to the expenses ot letters of administration; secondly letters of 
administration arc not granted in the case of a member of a joint Mitakshara family ; 
thirdly where any pro|)erty is held by two or more persons, other than the members 
of a Mitakshara jointly family, cither originally or by siu cession as heirs, it generally 
descends, in case of death, to the heirs of the deceased and not to the survivor. So a 
dilferent rule in the case of shares in companies causes hardship. These were pointed 
out by Judges (sec notes to rcg. 21 of Table A) and also in representations to the 
Government. Still the authorities responsible for the amending Act of 1936 did not 
think the matter worthy of consideration. The words **or holders of a succession 
certificate'’ after the word *‘administratois” would h;i\e mitigated the hardship to some 
extent. 

In the case of a member’s death, the articles usually provide as to who will be 
recognized by the company as having title to the shares (see ^eg^s. 21 to 23 oi Table A 
and notes thereto). Where it is proved that the executors or administrators of a deceased 
member shall be the only persons recognized by the company they may either get 
themselves registered as members on production to the company of the probate or 
letters of administration (for form of application in such a case sec Form 122 in App. E), 
or they may transfer the shares to somebody else under the provisions of s. 35. As to 
the rights of the legal representatives see notes to that section. 

The company should keep a book for noting the contents of the probate, letters of 
administration and decrees of the Court directing the rectification of register of members 
under s. 38 or declaring the title of a particular person or persons to particular shares. 
Powers of attorneys sent to the comjiany for noting their contents may also l>e noted 
in this book. 

As to the rights of an insolvent member’s tiustee see regs. 22 and 23 of Table A 
and notes thereto. 

Shares or stock registered in the name of .. :.Iv can be transferred only under 

order made in lunacy by the person named in ' ^ (see notes at p, 161). 
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Share-warrants to Bearer. 

A company limited by shares, if so authorized by the articles, may issue share 
warrants to bearers with respect to fully paid up shares or stock and provide by coupons 
or otherwise for the payment of dividends (sec Form 112 in App. E), The advantages 
of a share-warrnnt arc tliat it entitles the bearer to the shares or stock therein specified 
and they are transferable by delivery (ss. 43 and'44). S. 43 does not apply to a private 
compat^ [see the new sub>s. (2)J. 

On the issue of a share-warrant the company should strike out of the register of 
members the name of the member and enter instead the particulars mentioned in s. 47, 
otherwise the company will incur the penalty provided in cl. (2) of s. 47. Upon the 
surrender of the share-warrant for cancellation the date of the surrender should be 
entered in the register of members (s. 48), and the bearer thereof will, subject to the 
articles, be entitled to have his name entered as a member in the register of members 
(s. 45). If the company enters in the register the name of a bearer of siiare-warrant 
without the same being surrendered and cancelled, it will be responsible for any loss 
incurred by any person for thus entering the name of the bearer. 

Borrowing. 

In order to carry out the objects of a company it is sometimes necessary for it to 
borrow money. In the case of a trading or a banking company the pow'er to borrow 
money is implied (see notes to ss. 6, 89, 109 and 123); but in other cases the power 
should be taken in the memorandum or in the articles of association. Where power is 
given by the articles of association to raise money on the security of the company*s 
uncalled share capital, and iheie is nothing in the memorandum to the contrary, the 
uncalled share capital may be effectually charged [Newton v. Debenture Holders of 
Anglo-Australian &c. Co. (180S) A.C. 244 (P.C.]. Where there is a power to borrow, 
the company can give security for the money as incidental to the power of borrowing, 
and create a mortgage or charge on any property or undertaking of the company. 

Mortgage and charge. 

Where a company creates a mortgage oi charge (a) for securing any issue of 
debentures, (b) on its uncalled .share capital, (c) on any immovable property or interest 
therein, (d) on any book debts, (e) a mortgage or charge not being a pledge on any 
movable property except stock-in-trade, or (f) a floating charge on the undertaking oi 
property of the company, every such mortgage or charge, so far as the security is 
concerned, shall be void against the liquidator and any creditor of the company, unless 
the prescribed particulars (sec Form XVIIl in App. A) of the mortgage or charge together 
with the instrument or a copy thereof verified in the prcscrilwd manner (see beginning 
of App. A) arc filed with the registrar for registration within 21 days of the creation 
thereof (see a. 109). S. 109 should be read carefully and for the meaning of the 
expressions used tlicrcin, e.g., ‘‘debenture”, “charge”, “fixed”, “specific” and “floating” 
charges, “undertaking” &c. and for general commentary on the section see notes to 
that section. 

Where any mortgage or diargc on any property has been so registered, any person 
acquiring such property or any part thereof, or any share or interest therein, will be 
deemed to have notice of the said mortgage or charge as from the date of such 
registration [sec the new sub-s. (2) of s. 109]. 

The aforesaid prescribed particulars should be filed with the registrar within 21 days 
as mentioned above. The registrar will enter the particulars in the register kept in 
Form XXI in App. A. After making the entry the registrar will return the instrument 
or the verified copy, as th^ case may he. The register is open to inspection on pay^ment 
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of a fee not exceeding Re. 1 for each inspection (see s. 112). The registrar will also 
give a certificate of registration stating the amount secured and it will be conclusive 
evidence of compliance with ss. 109 to 112 (s. 114). 

The new s. 109A provides that where after 15th January, 1937 a company registered 
in India/Pakistan acquires any property which is subject to a charge of any kind as 
mentioned in s. 109, the company shall cause the prescribed particulars (see Form XX 
in App. A) of the charge together with a copy [certified in the prescribed manner (sec 
beginning of App. A)] of the instrument, if any, by which the charge was created or 
evidenced, to be delivered to the registrar for registration within 21 days after the date 
on which the acquisition is completed, or in case the property is situate and the charge 
was created outside India/Pakistan, within 21 days after the date on which tlie copy 
of the instrument could have been received in due course of post. For the consequence 
of default sec sub-s. (2) of s. 109A. 

Where a series of debentures is created by a company, it must file with the registrar 
within 21 days after execution of the deed the particulars mentioned in s. 110. For 
form see Form XXII in App. A. Where more than one issue is made of debentures in 
the scries certain other particulars are to be filed with the registrar. \ See the proviso 
of 8. 110 and Form XXIII in App. A. As to the chronological index to the register of 
mortgages and charges to be kept by the registrar see s. 113 and Form XXIV in App. A. 

The registration of the aforesaid particulars may also be effected on the application 
of any person interested therein, and in such case he will be entitled to recover from 
the company the fees properly paid by him for registration (s. 116). 

Whenever the terms, conditions, extent or operation of any mortgage or charge so 
registered are modified, the company must send to the registrar the particulars of such 
modification for registration [see the new sub-s. (3) of s. 116 and Form XIX in App. A], 
and such registration may also be effected on the application of any person interested 
therein (ibid), 

A copy of every instrument creating a mongage or charge requiring registration 
under s. 109 should be kept at the registered office of the company ; but in the rase 
of a series of uniform debentures a copy of one such debenture will be sufficient (s. 117). 

Where there is an omission to register a mortgage or charge within 21 days as 
provided in s. 109 or there is omission or misstatement of any necessary particular or 
omission to give intimation to the registrar of the payment or satisfaction of a debt 
for which a charge or a mortgage was created, du' to accident, inadvertence or some 
other sufficient cause, the Court may, on the application of the company or any interested 
person, extend the time for registration or order the omission or misstatement to be 
rectified (s. 120). Where the Court extends the time, the order will not prejudice any 
rights acquired before the actual registration (s. 120). 

The new s. 121 provides that a company must give intimation to the registrar of 
the payment or satisfaction of any mortgage or charge requiring registration under 
s. 109, within 21 days from the date of payment or satisfaction (see Form XXVIII in 
App. A). On receipt of this intimation the registrar will cause notice to be sent to 
the mortgagee calling upon him to show cause, within a time (not exceeding 14 days) 
to be fixed by such notice, why the payment or satisfaction should not be recorded; 
and if no cause is shown, the registrar will order that a memorandum of satisfaction 
be entered on the register, and if required, will furnish the company with a copy 
thereof. If cause is shown, the registrar will record a note to that effect in the register, 
and will inform the company that he has done so. 

As to the consequences for default in complying widi -^ny of the above provisions 
see the amended s. 122. 

Every limited company should also kc^ n n - ‘ moitgages and floating 

charges [s. 123 (1)] and for this purpose Form XX! in A* 'y be used tirith necessary 
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modifications. For penalty for omission to keep such a register and to enter therein the 
required particulars see s. 123 (2). 

The copies of the instruments of mortgages and charges and the register of mort¬ 
gages kept at the registered office of a company under ss. 117 and 123 respeaively are 
open to inspection of any creditor or member of the company without fee, and the 
register of mortgages is open to inspection of any other person on payment of a fee not 
exceeding one rupee for each inspection as the company may prescribe (see s. 124). 
As to the penalty for default see sub-s. (2) of s. 124. 

Debentures, 

For the purpose of borrowing money or in payment for property purchased or for 
securing the repayment of money borrowed a company usually issues debentures or 
debenture-s^ock. For the meaning of these expressions see p. 41 and notes to s. 109. 
As to the form of debenture see Form 146 in App. E. 

Debentures may be for a fixed term of years, or repayable on notice or irredeemable 
(see 8. 126 and notes thereto). They can also be framed as payable to bearer (p. 41 and 
notes to $8. 109 and 129). 

Debentures may or may not give security on the company's assets, but generally 
mortgage debentures are issued creating a ‘‘fixed” charge on some or all properties of 
the company or a “floating charge” on all the properties and assets of the company, 
present and future. As to the distinction between a “fixed” and a “floating charge” 
see notes at pp. 41-42 and notes to s. 109 and s. 129. 

Debentuics or debenture-stock arc sometimes secured by a trust deed conveying 
the company's property to trustees for the debenture holders charging other property 
and containing provisions regulating the rights of the company and the debenture- 
holders. The advantages of a trust deed are (1) tliat a legal estate is vested in the 
trustees; (2) that they can look after the interests of all the debenture-holders for 
whom it is sometimes difficult to take common action to protect tlieir interests; (3) the 
trustees can sell the property secured; and (4) they can, if so empowered in the deed, 
appoint receivers to carry on the business. 

Debentures are offered to the public for subscription by means of prospectus in tlie 
same way as shares. For form of a skeleton prospectus see Form 142 in App. E, for 
form of application see Form 143 Kn App. E and for form of the letter of allotment 
see Form 144 in App. E. 

Debentures to bearers may be transferred by delivery, but ordinarily transfer is 
made by an instrument in writing as in the case of shares (see Form 145 in 'App. E). 

Where a series of d<*bentures containing any charge to the benefit of which the 
debenture-holders of that scries are entitled pari passu is created by a company, it will 
be sufficient for the purposes of s. 109, if there is filed with the registrar the particulars 
(see form XXII in App. A) mentioned in s. 110 within 21 days after the execution of 
the deed containing the charge, or, if there is no such deed, after the execution of any 
debentures of the scries together with the deed or a copy thereof verified in the pres¬ 
cribed manner (see beginning of App. A) or one of the series of debentures. Where 
more than one issue is made of debentures in the series, particulars of the date and 
amount of each issue are to be filed with the registrar (s. 110). See Form XXIH in 
App. A. 

Where any commission, allowance or discount is paid or made directly or indirectly 
in connection with the issue of any debentures, the particulars required to be filed for 
registration under ss. 109 and 110 should include particulars as to the amount or rate 
per cent, of such commissions &c. (s. Ill). The company should also cause a copy of 
every certificate of registration given by the registrar under s. 114 to be endorsed on 



xxxvi 


INDIAN COMPANY LAW 


every debenture or certificate of debenture stock issued by the company and secured 
by the mortgage or charge so registered (s, 115). 

A company should keep a register of debenture-holders (see Form 109 in App. E) 
which will, except when closed (for not exceeding 30 days in a year) be open to the 
inspection of the registered holder of any such debenture and of every shareholder, 
and they may require a copy of the register or any part thereof on payment of 6 as. 
for every 100 words or fractional part thereof [s. 125 (1)J. Similarly eveiy debenture 
holder may get a copy of any trust deed lor securing any issue of debentures on payment 
of one rupee in the esae of a printed trust deed, and in any other case on payment of 
6 as. for every 100 words or fractional part thereof [s. 125 (2)]. For penalty for refusal 
of inspection or copy see s. 125 (3). 

As to a company*s power to re-issue redeemed debentures see s. 127. 

A contract for taking debentures may be enforced by a decree for specific perfor¬ 
mance, while a contract for taking a mortgage cannot be so enforced (see s. 128 and 
notes thereto). 


Stamp. 

As to the stamp duty on debentures and transfer of debentures see App. F. 

Interest. 

When interest on a debenture is paid, iiicotnc-tax is deducted by the company and 
a certificate under s. 18 (9) of the Income tax Act, 1922 is granted to the debenture- 
holder. For fonn of such a certificate see Form 128 in App. E. 

Receivers. 

In a suit by a secured creditor the Court may appoint a receiver when it appears 
that the security is in danger or ‘‘jeopardy” (see notes to s. 129). A receiver may 
also be appointed by the debcnturc-holdcis under the powers contained in the deben¬ 
ture. In the latter case the power is fiduciary and must be exercised for the benefit 
of the debenture-holders generally. As to the appointment, position, powers and liability 
of a receiver see notes to ss. 118 and 129. 

When an order is obtained from the Court for the appointment of a receiver of 
the property of a company, or a receiver is appointed under the powers contained in an 
instrument, he must within 15 days from the dati' of the order or appointment file 
notice of the fact with the registrar (s. 118). For form of such notice see l"orm XXV 
in App. A. For penalty for omission to file the aforesaiid notice see s. 118 (2). 

In the case of a receiver appointed under the powers contained in an instrument 
and where he has taken possession of the company’s property, he must file half yearly 
accounts with the registrar so long as he remains in possession (see Form XXVI in 
App. A) and must also file, on ceasing to act as receiver, a notice to that effect (sec 
Form XXVII in App. A) with the registrar. I’he new sub-s. (2) of s. 119 provides that 
where a receiver has been appointed of a company’s property, every invoice, order for 
goods, or business letter issued by or on bclialf of the company or the receiver of the 
company, being a document on or in which the company’s name appears, must contain 
a statement that a receiver has been appointed. AvS to the penalty for default in 
complying with any of the above provisions see sub-s. (3) of s. 119. 

Where a receiver is appointed on behalf of the debenture-holders or possession is 
taken by or on behalf of those debenture-holders of any property of the company, then 
if the company is not at the time in course of being wound up, the debts mentioned 
in s. 230 must be paid forthwith out of the assets ^ to the hands of the receiver 

or other person taking possession, in priority to a.. for principal or interest in 

respect of the debentures (sec s. 129). 
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Statutory Meeting. 

A company other than a private company must, within a period of not less than 
1 month nor more than 6 months from the date at which it is entitled to commence 
business (sec s. 103) hold a general meeting of the shareholders which is called the 
“statutory meeting^' (see the new s. 77). For notice convening the meeting see Form 110 
in App. E and it should be remembered that the notice must state that it is to be the 
“statutory meeting.’' 

At least 21 days before the meeting the directors should forward the “statutory 
report" to every member of the company and other persons entitled to receive it. The 
report should be in Form Vn in App. A and it must be certified by not less than 2 
directors or by the chairman of the directors if authorised by the directors. The 
shares allotted, the cash received in respect of such shares and the receipts and payments 
shown in the report must be signed by the auditors of the company. A copy of the 
statutory report certified by the directors as aforesaid is to be filed with the registrar 
forthwith after sending it to the members. For the consequences of default sec 
8Ub-8. (10) of s. 77. 

The members present at the statutory meeting are entitled to discuss any matter 
relating to the formation of the company or arising out of the statutory report, but if a 
resolution is desired to be passed, previous notice thereof must be given in accordance 
with the articles. The meeting may be adjourned from time to time and notice of a 
resolution may be given in accordance with the articles after the original meeting and 
before the adjourned meeting which hasS all the powers of the original meeting [s. 77 
(8)]. For minutes of a statutory meeting sec Form 111 in App. E. 

If dpfault is made in filing the statutory report or in holding the statutory meeting 
the company may be ordered to be wound up by the Court [s. 162 (ii)]. But if a petition 
is presented to the Court for winding up the company on this ground the Court may, 
instead of directing a winding up, give directions for the statutory report to be filed 
or the statutory meeting to be held or make such other order as may be just [s. 77 (9)J. 

Ordinary General Meeting. 

A genera! meeting shall be held within 18 months from the date of incorporation 
of the company, and thereafter once at least in e\cry calendar year and not more than 
15 months after the holding of the last preceding general meeting (sec the new s. 76). 
For the consequences of default sec sub-s. (2) of s. 76. In case of default the Court 
may, on llie application of any member, call or direct the calling of a general meeting 
[sub-s. (3) of s. 76J. See Rules 36 and 37 of the Calcutta High Court Rules, 1939. 

At such an annual meeting a report of the directors regarding the working of the 
company is submitted, accounts and balance-sheets with profit and loss accounts with 
the auditor*s report thereon are presented, dividends are declared and directors and 
auditors arc elected. These arc called “ordinary general meetings"; and all other general 
meetings whether called for special purposes by the directors or by the members under 
the provisions of s. 78 or otlicrwise are called “extraoidinary general meetings". 

Regulations are almost always made in the articles as to the proceedings at general 
meetings, notice of the meeting, its chairman, adjournment, votes of members, proxies, 
taking of polls, quorum and other necessary matters. But the provisions of clauses (a) 
to (e) of sub-8. (1) of the new s. 79 will have effect with respect to meetings of a company 
other than a private company not being a subsidiary company of a public company 
and the procedure thereat notwithstanding any provision made in the articles of the 
company in this behalf. So the above provisions have virtually been incorporated in 
the Act and have effects accordingly. The provisiems of clauses (a) to (g) of 8ub*s. (2) 
of 8. 79 will have effect in so far as the articles do not make otlicr provisions in that 
behalf. The above provisions should be carefully read and in framing alticies of 
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associa^on of a company care should be taken that tlie provisions of sub-s. (1) of s. 79 
are incorporated therein. 

In sub-s. (3) of s. 79 power has been given to the Court to order a meeting of the 
company to be called, held and conducted in such manner as the Court thinks fit, if 
for any reason it is impracticable to call a meeting of the company in any manner 
prescribed by the articles or the Act. So it appears that the Court is not bound in this 
respect to follow the provisions of the articles or even of the Act regarding the calling, 
holding or conducting a general meeting of the company. See Rules 36 and 37 of 
the Calcutta High Court Rules, 1939. 

As to the notice calling an ordinary general meeting sec Form 123 in App. E. 
The notice is generally printed together with the directors* report, balance-sheet and 
profit and loss account with the auditors* certificate thereon, and is to be sent to the 
members 14 days before the meeting. 

Notice of an ordinary general meeting should be given to the auditors who are 
entitled to receive the same and to attend a general meeting at which any accounts 
examined and reported on by them are to be laid before the company and they may 
make any statement or explanation they desire with respect to tlie accounts [see the 
new sub-s, (4) of s. 145]. 

Eklance-sheet and Reports of Directors and Auditors. 

The directors of every company must, at some date not later than 18 months after 
the incorporation of the company and subsequently onte at least in every calendar 
year, lay before the company in general meeting a balance-sheet and profit and loss 
account, or in the case of a company not trading for profit, an income and expenditure 
account for the period, in the case of the first account since the incorporation of the 
company and in any other case since the preceding account, made up to a date not 
earlier than the date of the meeting by more than 9 months or in the case of a company 
carrying on business or having interest outside India/Pakistan by more than 12 months. 
The registrar may for special reason extend the period by a period not exceeding 
3 months [see the new sub-s. (1) of s. I31j. 

The balance-sheet and the profit and loss account &c. will have to be audited by 
the auditor of the company and his report attached thereto or a reference to the report 
made at the foot thereof. The secretary must read the auditor*s report at the meeting 
and it will be open to inspection by the members (s. 131 (2)J. 

Every company, except a private company, must send a copy of the balance-sheet 
&c. so audited to the registered address of every member at least 14 days before the 
meeting at which it is to be laid before the members. A copy of the balance-sheet 
should also be kept at the registered office of the company for inspection of the members 
during the 14 days before the meeting [s. 131 (3)j. As to the penally for default see 
8. 133 (3). The balance-sheet should be in the new Form F in the Third Schedule to 
the Act or as near thereto as circumstances admit (s. 132). As regards what the profit 
and loss account should contain see the new sub-s. (3) of s. 132. As to the persons 
who should sign the balance-sheet sec s. 133 and as to the consequence of its not being 
signed in accordance with that section see sub-s. (3) thereof. 

The new s. 131A lays down, what has hitherto been the practice, that the directors 
shall make out and attach to every balance-sheet their report regarding the state of the 
company’s affairs, the amount, if any, which they recommend to be paid as dividend 
and the amount, if any, they propose to carry to the Reserve Fund &c. shown specifically 
in the balance sheet or to a Reserve Fund &c, to be shown specifically in a subsequent 
balance-sheet. 

The new s. 132A requires the holding companv to inrludc in the balance-sheet 
particulars as to its subsidiary companies. For de» -- - this respect read carcfullv 
8. 132A and s. 2 (2). ^ 
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The new sub-s. (3) of s. 133 provides penalty for default in complying with the 
provisions of ss. 131, 132, 132A and 133. 

After the balance*sheet and profit and loss account or the income and expenditure 
account has been laid before the company at the general meeting, three copies thereof 
signed by tlie manager or secretary arc to be filed with the registrar at the same time 
as the copy of the annual list of members and summary prepared under s. 32 (see s. 134). 
For the consequences of default see sub-s. (4) of s. 134. 

If the general meeting does not adopt the balance-sheet, a statement of that fact 
and of the reasons therefor is to be annexed to the balance-sheet and the copies thereof 
required to be filed with the registrar [sub-s. (2) of s. 134]. 

A private company is not required to send to the registrar a copy of the balance- 
sheet [sub-s. (3) of 8. 134]. 

Any member is entitled to be furnished with copies of the balance-sheet and the 
profit and loss account or the income and expenditure account and the auditor’s report 
at a charge not exceeding 6 as. for every 100 words or fractional part thereof (s. 135). 

Holders of preference shares and debentures of a company have the same right to 
receive and inspect its balance-sheets and the directors* and auditor’s repons as is 
possessed by the holders of ordinary shares. This provision does not apply to a private 
company, nor to a company registered before 1st April, 1914 (s. 146), but applies to the 
trustees for holders of debentures of a public company whether registered before or after 
the said date [sub-s. (2) of s. 146]. 

Dividend and Reserve, 

A company declares dividends at the ordinary general meetings; but the directors 
may pay such interim dividends as appear to them to be justified by the profits, if the 
articles so provide (see rcg. 96, Table A). 

No dividend can be paid out of capital and if the directors make such pa 3 rment 
they may be personally liable. Reg. 97 of Table A provides that no dividend shall be 
paid otherwise than out of profits of the year or any other undistributed profits. It is 
sometimes very difficult to say what are profits. As to a general discussion on this 
j)oint see the rather elaborate notes given under reg. 97 of Table A. 

Reg. 98 of Table A provides that subject to the rights of members with special rights 
as to dividends all dividends are to be paid according to the amounts paid on the shares. 
In the absence of such a provision in the articles members are entitled to dividend in 
proportion to their shares and not in proportion to the amounts paid thereon (sec notes 
tc» reg. 98). As to who are entitled to the dividends and the rights of preference share¬ 
holders and others see notes to rcg. 98 of Table A. 

After declaration of a dividend a notice and warrant is sent to each shareholder 
entitled to the dividend. For form of such notice and warrant see Form 126 in App, E. 

In calculating dividend income-tax is deducted by the company from the amount 
due to each shareholder and a certificate of such deduction is given in the warrant itself. 
For form of such a dividend warrant with income-tax certificate sec Form 127 in 
App. E. As the income-tax is deducted at a certain rate in accordance with the Income- 
Tax Act, the shareholder on production of tlic income-tax certificate attached to his 
dividend warrant may get a refund fiom the income-tax authorities, if according to his 
income he is liable to pay income-tax at a lower rate. 

For the form of rHvidend Book see Form 129 in App. E. 

Directors are not bound to distribute the whole profits of a year as dividends. The 
articles generally provide, as in Table A (see reg, 95 which has been now made com¬ 
pulsory), that no dividend shall exceed the amount recommended by the directors and 
that they may set apart certain amount as a reserve or reserves for particular purposes 
(see reg. 99 and notes thereto). Unless a sufficient resexvc fund is built in this way 
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the company is sure to come to grief in a succession of bad years or in the event of an 
unforeseen calamity. 

A company may, if so authorized in the articles, capitalize its profits kept in a 
reserve or any other account, and issue fully paid up shares or debentures to the members 
entitled to the same. For a detailed discussion see notes to reg. 95 of Table A. 

Proceedings of ordinary general meetings. 

Before the time of the meeting the secretary should have ready on the tabic typed 
agenda paper with spaces for the chairman’s or the secretary’s notes (see Form 124 in 
App. E), the original directors’ report, balance-sheet and the auditor’s report and a 
sufficient number of printed copies thereof, the register of members, minute-book of 
general meetings, index of members* addresses and specimen signatures (of members) 
book and proxies received with the date and time noted thereon. As each mcinl)cr 
enters the room his signature should be taken in a book kept for the purpose. 

After election of the chairman or, if no election is necessary under the articles, after 
he has taken the chair, the chairman will conduct the proceedings in accordance with 
the articles and proceed with the items on the agenda paper, the secretary taking notes 
of the proceedings. 

As to the form of the minutes of an ordinary general meeting see Form 125 in 
App. E, that of a demand for poll sec Form 134 in App. E and that of a list of members 
and votes &c. in the matter of taking poll see Form 135 in App. E. 

Summary of share-capital and list of members. 

Every company having a share capital must, within 18 months from the date of 
its incorporation and thereafter once at least in every year, make a hst and summary in 
accordance with s. 32 (see Form E. in the Tliiid Schedule to the Act) and complete it 
within 21 days alter the day of the first or only general meeting in Uic ycxir. This list 
and summary should be toiitained in a separate part of the register of members and a 
copy thereof vsigned by a director, manager or secretary with bis ceitificate (see Foini K. 
aforesaid) should be immediately filed w'ith the registrar (sec the amended s. 32). As to 
the penalty for default sec s. 32 (5). At the same time a copy of the* balance-sheet 
(laid before the genc-ral meeting) signed by the manager or secretary should be filed 
with Uic registrar. If the general meeting did not adojit the i)alance-sheet, a stiitcmcnt 
of that fact and of the reasons thereof should be annexed to liu* halanci^-shcet and 
to the copies thereof required to be filed with the registrar (?>. 134). For conscciuences 
of default see s. 134 (4). 

A private company is not required to file with the registrar a copy of the balance- 
sheet but it must file the list and summary as presided by s. 32, as well as the certificate 
required under the new sub s, (4) of s. 32 [see under the heading “private company’* 

pOi/]. 


Extraordinary General Meeting. 

Where some special business requires it tlie directors may call an extraordinary 
general meeting. Where it is necessary to pass an “extraordinary resolution'* or a 
“special resolution” (see s. 81) an extraodinary general meeting must be called. As to 
the notice of such a meeting see Form 130 in App. E. 

Where a considerable number of members, dissatisfied with the mannagement of 
the company or for any other valid reason, desire that an extraordinary general meeting 
should be called, a requisition, signed by the holders of not less than one*tcnth of the 
issued share capital of the company upon which all calls or other sums due have 
been paid, may be served upon the directors (h ‘ of the requisition sec Form 

136 in App. E) who should immediately pro.. c^ll an extraordinary general 
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meetitxg. The requisition should state the object of the meeting and may consist of 
several documents In like form each signed by one or more requisitionlsts and deposited 
at the registered office of the company. If the directors do not cause the meeting to 
be called within 21 days from the date of deposit of the requisition, the requisitionists 
or a majority of them in value may themselves call the meeting; but in either case 
the meeting so called should be held within 3 months from the date of deposit of the 
requisition (see s. 78). If a special resolution is sought to be passed, at least 21 days* 
notice specifying the intention to propose the resolution as a special resolution should 
be given [sec the new sub-s. (2) of s. 81]. 

Any meeting called by the aforesaid requisitionists should be called in the same 
manner, as nearly as possible, as that in which meetings are to be called by the directors 
[s. 78 (4)]. The proceedings of the meeting should be conducted in accordance with 
the provisions in the articles. 

The new sub-s. (5) of s. 78 provides that any reasonable expenses incurred by 
the requisitionists by reason of the failure of the directors duly to convene a meeting 
shall be repaid to the requisitionists by the company, and any sum so repaid shah be 
retained by the company out of any sums due or to become due from the company by 
way of fees or other remuneration to such of the directors as were in default. This 
provides a salutaiy check on the directors who may be inclined to ignore the requisition. 

Extraordinary Resolution and Special Resolution, 

For definitions of extraordinary and special resolutions see s. 81. It should be noted 
that for the purpose of passing an extraordinary lesolution “the notice calling the 
general meeting should specify the intention to propose the resolution as an extra- 
ordinary resolution. As to the form of such notice see Forms 123 and 148 in App. E, 
The resolution must be passed by a majority of not less than three-fourths of such 
members entitled to vote as are present at the meeting in person or by proxy (where 
proxies are allowed). As to the members who are entitled to vote, the provisions in 
this respect in the articles are to be looked into. Proxies cannot vote unless the articles 
allow them and then only on the conditions laid down there. As for instance, the 
articles generally provide that none but members of the company can be proxies or 
the proxy papers must be lodged at the company’s offee 72 hours before the meeting 
[see regulation 66 of Table A which has been made compulsory under the amended 
sub-$. (2) of s. 17j. As to the form of an extraordinary resolution see Form 138 in 
App. E. 

A special resolution is passed in manner required for the passing of an extraordi¬ 
nary resolution at a general meeting of which at least 21 days’ notice has been given 
speifying the intention to propose the resolution as a special resolution. As to the 
form of notice of the meeting see Form 132 and Form 149 in App. E. 

At any such meeting a declaration of the chairman on a show of hands that the 
resolution is carried will, unless a poll is demanded, be conclusive evidence of the ^ct. 
But a poll may be demanded by 5 persons entitled, according to the articles, to vote 
[see the new s. 79 (1) (c)j. The poU is to be taken by the chairman in accordance with 
the articles, and in computing the majority on the poll reference is to be made to the 
number of votes to which each memiter is entitled accotding to the articles. Notices 
of the meetings are to be given and the proceedings conducted in manner provided 
by the articles. For other necessary informations see notes to s. 81. 

As to where extraordinary resolutions and where special resoluiions are necessary 
sec pp, 223«24. 

For forms of proxy, demand for poll and list of members in the matter of taking a 
poll see Forms 133, 134, and 135 respectively In App. £. 

vi 
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As to the fonn of a special tesolution see Form 139 in App. E, and a specimen of 
auch a resolution is given in Fonn 140 following. 

In the case of an incorporated company it is not necessary that for voting on its 
behalf at a meeting of another company a proxy or power of attorney is to be given. 
It is sufficient if the former by a resolution of its directors authorize any person to 
act as its representative at any meeting of the latter (ompany (s. 80). 

A printed or type-written copy of an extraordinary or special resolution duly 

certified under the signature of an officer of the company is to be filed with the 

registrar within 15 days from the passing of the same [see the amended sub-s. (1) of 
s. 82]. See Form VllI in App, A and Form 141 in App. E. 

Where articles have been registered a copy of a special resolution for the time 
being in force must be embodied in or annexed to e\ery copy of the articles issued 

after the date of the resolution. Where articles ha\e not been registered a copy of 

every special resolution must be sent in pilnt to any member at his request on 
payment of one rupee or such less sum as the company may direct |s. 82 (2) & (3)]. 
For default in complying with these pro\isions the company and its officers will be 
liable to the penalties provided in s. 82 (4), (5) and (6). 

Minute Books 

All companies must keep in separate books minutes of the proceedings of genc^ral 
meetings and board meetings and cvciy such minute should be signed by the chairman 
of the meeting or of the next meeting, li this is done, then a presumption arises as 
to the validity of calling, holding and pioccedings ol the mtcling including all appoint¬ 
ments of directors or licfuidators |sc*e sirb-ss. (1) to (3) ol s. 83]. 

The new sub-ss. (4) and (S) of s. Mi piovide that the minute book of a general 
meeting held after 15th faiiuary, 1937 shall be kepi at the legisteicd office of the 
company and shall during business hours be open to inspection ol any member without 
charge, and that any member shall at any time ahei 7 days fiom the meeting be 
entitled to be furnished within 7 days of his request with a copy ot the minutes at a 
charge not exceeding 6 as. for c\ery 100 words. For the penalty for not allowing 
such inspection or furnishing such copy see the new sub- s. (6) ot s. 83, and the Court 
may by order compel an immediate inspection by, or direct that the copy be sent to, 
the member [sec sub-s. (7) of s. 83]. 


Audit. 

The first auditors of a company may be appointed by the diicctors before the 
statutory meeting, and if so appointed, will hold office until the first annual general 
meeting, unless previously removed by a resolution of the members in general meeting, 
in which case such members at that meeting may appoint auditors [s. 144 (7)].The 
directors may fill any casual vacancy in the office ot auditor, but while any such 
vacancy continues the survhing or continuing auditor or audiiois (if any) may act. 
The directors may also fix the remuneration ol the auditors thus appointed by them. 
In any other case the remuneration is to be fixed by the company in general meeting 
[s. 144 (8) & (9)]. 

Save as mentioned above every company must at each annual general meeting 
appoint an auditor or auditors to hold office until the next annual general meeting. 
But a person other than a retiring auditor cannot be appointed auditor at an annual 
general meeting unless notice of an intention to nominate him has been given by a 
member of the company to the company not less than 14 days before such annual 
general meeting, and the company is to send a copy of such notice to the retiring 
auditor, and to give notice thereof to the members by adveriisemciu or any other 
mode allowed by the articles not less than 7 days before the annual general meeting 
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[$ee s. 144, sub^. (6) and pfoviso thereto]. An appointment ol auditor made in con¬ 
travention of these provisions is illegal. The appointment is to be made at each 
annual general meeting [sub-s. (3) of s. 144j and if an illegal appointment is made 
thereat, it is apprehend^ that the appointment of fresh auditors will have to be 
made by the Government under sub-s, (4). 

No person can be appointed or act as auditor of any company other than a private 
company not being the subsidiary company of a public company unless he (“is a Chartered 
Accountant ”—in India) holds a certilicate from the Central Government as provided by 
section 144 (read the section and notes thereto). 

If the appointment of an auditor is not made at an annual general meeting, the 
Government may, on the applicaiion of any member of the company, appoint an auditor 
for the current year, and fix his remuneration to be paid by the company [see s. 144 (4)]. 

In any case a director or officer of the company, a partner of such director or officer, 
any person indebted to the company and, except in the case ot a pi hale company not 
being a subsidiary company of a public company, any person in the employment of a 
director or officer, cannot be appointed auditor. If any auditor becomes indebted to the 
company his appointment will thereupon be terminated [see the amended sub-s, (5) of 
s. 144]. 

As to the appointment of an auditor the position of a private company not being 
the subsidiary company of a public company is materially different from other com¬ 
panies. It appears that a private company tan appoint any person as auditor, whether 
he is a Chartered Accountant or holds a certificate from the Central Government or not, 
except a director or officer of the company or a partner of such director or officer. But 
there is no bar to the appointment of any person in the employment of such director 
or officer [see sub-s. (1) of s, 144 and cL (iii) of sub-s. (5) thereof]. 

As to the powers and duties of auditors, what their reports and certificates should 
contain and whether they arc officers of the company or not &c., &c. see s. 145 and 
notes thereto. 

For the purjK)s»cs of ss. 235, 236 and 237 of the Act the word “officer” includes an 
auditor (sec s. 2 (1) (ll)j. Con.sequcmly an auditor may l)e liable lor misfeasance 
mentioned in s. 235 (see notes to iliat section). He may be liable to heavy punishment, 
if he destroys, mutilates, alter.s or falsifies or fraudulently secretes any hooks, papers 
or securities or makes or is privy to the making ot any false or fraudulent entry in any 
register, book of account or document of the company with intent to defraud or deceive 
any person [sec s. 236 and s. 2 (1) (11)]. As to s. 237 see under the next heading. 

Nexv provisions relating to auditors. 

Sub-s. (4) of the new s. 77 provides that the statutory report shall, so far as relates 
to the shares allotted by the company and to the cash received in respect of such shares 
and to the receipts and payments of the company, be certified as correct by the auditors. 

The new s. 86C provides that any provision made in the articles or a contract for 
indemnifying any person employed as an auditor by the company against any liability 
which by virtue of any rule of law would otherwise attach to him in respect of any 
negligence &c. shall be void. But the company may indemnify him against any 
liability incurred by him in defending any civil or criminal proceedings in which 
judgment is given in his favour or in which he is acquitted or if any reli^ is granted 
to him under s. 281 [see proviso (a) to s. 86C]. 

Where a prospectus is issued by a company which has been carrying on business 
prior to the issue thereof, the prospectus must set out a report by the auditors with 
respect to the profits dtc. of the company (including its subsidiary company, if any) 
mentioned in cl. (i) of the new sub-s. (lA) of s. 93. 
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The new s. !4IA provides that if upon the report of inspectors appointed under 
8. 138 jtfosccutions arc instituted against a person or persons^ it will be the duty of the 
auditors of the company, past and present (other than the accused), to give to the 
Advocate General or the Public Prosecutor all assistance in connection with the prosecu¬ 
tions [see sub-ss. (2) & (3) of s. 141 A]. 

As to the obligation of the auditors regarding the balance-sheet and the profit and 
loss account sec s. 145. The amended sub-s. (2) thereof requires that their report must 
state the following additional particulars: (1) whether or not in their opinion the 
balance-sheet and the profit and loss account are drawn up in conformity witli the law, 
(2) whether in their opinion books of account have been kept by the company as 
required by s. 130. 

The new sub-s. (2A) of s. 145 provides that where any of the matters referred to 
in sub-s. (2) is answered in the negative, or with a qualification, the report shall state 
the reason for such answer. 

The new sub-s. (4) of that section provides that the auditors shall be entitled to 
receive notice of and attend any general meeting of the company at which any accounts 
examined or reported on by them arc to be laid, and they may make any statement or 
explanation they desire with respect to the accounts. 

The new sub-s. (5) of s. 145 lays down the penalty if the auditor’s report does not 
comply with requirements of that section. 

In a voluntary winding up the declaration of solvency mentioned in sub-s. (1) of 
the new s. 207 must be supported by a report of the company’s auditors [see sub-s. (2) 
of 8. 207]. 

The new s, 237 has made detailed provisions for instituting criminal proceedings 
against past or present directors, managers or other officers [including auditors—see 
s. 2 (1) (11)] if it appears to the Court or the liquidator (in a voluntary winding up) in 
the course of a winding up of the company that any such person has been 
guilty of any offence in relation to the company for wlilch he is criminally liable. In 
such proceeding it shall be the duty of the auditor (if he is not an accused person), past 
or present, to give the Advocate General or the Public Prosecutor all assistance in 
connection with the prosecution [see sub-ss. (1), (2), (5), (6) and (7) of s. 237]. For the 
consequences of failure or neglect to give such assistance see sub-s. (8) of s. 237. 

Under the new s. 281 the Court has power to gi\e relief to persons employed as 
auditors of a company if in any proceeding for negligence, default &c., it appears to 
the Court that the auditm^ acted honestly and reasonably. 

Registrar of Companies. 

Under ss. 6, 7 and 8 the memorandum of association of a company must state the 
province or State in which its registered office is to be situate. The company must be 
registered at an office established in that province or State by the Government under 
6. 248. 

Any person may inspect the documents kept by the registrar on payment of such 
fees, as may be fixed by the Government, not exceeding one rupee for each inspection; 
and any person may get a certificate of incorporation of any company or a certified 
copy or extract of any other document or any part thereof on payment of such fees, 
as may be fixed by the Government, not exceeding 6 as. for every 100 words or part 
thereof required to be copied (s. 248). 

As to the presumption of correctness and relevancy of the documents certified by 
or filed with the registrar see notes to s. 248. 

For fees to be paid to the registrar see Table B in the First Schedule to the Act 
and App. A. 
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InvesiigaHm by the registrar, ^ 

On perusal of any document submitted to him under the Act if the regiiaipf is of 
c^inion that any further information or explanation is necessary he may call for the 
same; and all persons who are or have been officers or liquidators of the company nre 
bound to give such information or explanation on pain of a fine not exceeding Rs. 50 
in rei>pect of each offence, and the Court may on the application of the registrar and 
upon notice to the company make an order on the company for production of such 
documents as in its opinion may reasonably be required by the registrar for Ms investi* 
gation and allow the registrar inspection thereof on such terms and conditions as it 
thlyika fit The information or explanation, if furnished, will be annexed to the original 
document and will be subject to the like provisions as to the inspection and taking of 
copies as the original document [see the amended s. 137 and the new sub-s. (7) therecffji 

If the information or explanation is not furnished witMn the specified time or if it 
appears to the registrar to be imsatisfactory or if it discloses an unsatisfactory state of 
affiiiis, it will be the duty of the registrar to make a report to the Coliiemment [see s. 137]. 

If it is represented to the registrar in materials placed before him by any contribu¬ 
tory or creditor that the business of the company is carried on in fraud of its creditors, 
or in fraud of persons dealing with the company or for a fraudulent purpose, the 
registrar may, after giving the company an opportunity of being heard, by written order 
call on the company for information or explanation on matters specified in the order. 
If upon investigation the registrar is satisfied that the representation upon wMch he 
has taken action is frivolous or vexatious, he must disclose the identity of the informant 
to the company [sec the new sub-s. (6) of s. 137]. . 

The amended s. 166 gives the registrar power to make an application to the Court 
for winding up a company with the previous sanction of the Government on the ground 
mentioned in cl. (i) of proviso (aa) of s. 166 (see s. 166). 

The new s. 249A provides that if a company having made default in complying 
with any provision of the Act in respect of filing with, delivering or sending to, the 
registrar any return, account or other document or in giving notice to him of any 
matter, fails to make good the default within 14 days after notice to the company 
requiring it to do so, the Court may, on an application by any member or creditor of 
the company or by the registrar, make an order directing the company or any officer 
thereof to make good the default within such time as may be specified in the order. 
Any such order may provide that all costs of and incidental to the application shall 
be borne by the company or by any officer thereof responsible for the default 

In^peeltoB and Instttiilioa of Prosocutioii. 

Upon the report of the registrar under s. 137 or on the application, in the case of a 
banking company of members holding not less than one-fifth of the shares issued, and 
in the case of any other company having a share capital, of members holding not less 
than one-tenth of the shares issued or in the case of a company not having a share 
capital, on the application of one-fifth of the members, the Government may appoint one 
or more competent inspectors to investigate the affairs of the company in such 
as the Government may direct (s. 138). The members applying are to satisfy the Govern¬ 
ment of their bona fides and may be directed to give security for costs of the inquiry 
(s. 139.) All persons who are or have been officers of the company are bound to produce 
to the inspeaors all books and documents in their custody or power and the inspectors 
may examine any person on oath. As to the penalty lor disobedience see s. 140 (3). The 
inspectors will report their opinion to the Government who will send a copy thereof 
to the reg^trar and* another copy to the registered office of the company and a further 
copy to the applicants at their request All expenses relating to the investigation will 
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have to be borne by the applicants, but the Government may direct them to be paid by 
the company (see the amended 6. 141). 

Formerly there was no machinery for instituting prosecutions against delinquent 
persons upon the report of the inspectors. Now this defect has been cured by reproducing 
8. 136 of the English Companies Act of 1929 in the new s. 14iA. It provides that if from 
any report made under s. 138 it appears to the Government that any person has been 
guilty of any offence in relation to the company for which he is criminally liable, the 
Government shall refer the matter to the Advocate General or the Public Prosecutor. If 
that o0cer considers that the case is one in which a prosecution ought to be instituted, 
he shall cause proceedings to be instituted and it shall be the duty of all officers and 
agents of the company, past and present (other than the accused), to give him all reason¬ 
able assisunce. The word ''agents'* in thb section includes bankers, legal advisers and 
auditors employed by the company. 

If a director, manager or other officer is convicted as a result of such prosecution, he 
shall not, without leave of the Court, be a director of or in any way concerned in or take 
part in the management of a company for 5 years from the date of such conviction [sub-s. 
(4) of s. 141A}, 

A company may also by a special resolution appoint such inspectors and they will 
have identical powers except that instead of reporting to the Government they will report 
in such manner and to such persons as the company in general meeting may direct 
(s. 142). 

A copy of the report of any inspector appointed under the Act, authenticated by the 
seal of the company will be admissible in evidence as evidence of the opinion of the 
inspector (s. 143). 


Service and Authentication of Documents. 

A document may be served on a company by leaving it at or by sending it by post 
to its registered office (s. 148); and a document may be served on the registrar by sending 
it to him by post or delivering it to him or by leaving it for him at his office (s. 149). 

A document or proceeding requiring authentication by a company may be signed 
by a director, secretary or other authorised officer of the company and need not be und^ 
its common seal (s. 150). 


Arbitration and Compromife. 

A company can by written agreement refer an existing or a future dispute to arbitra¬ 
tion under the Indian Arbitradcm Act, 1940. It can also delegate to the arbitrator power 
to settle any terms or to determine any matter which its directors or other managing 
body are entitled to settle or determine. In such arbitration the provisions of the 
Arbitration Act, 1940 will apply (s. 152 and notes thereto). 

It should be remembered in this connection that an award under the said Act is 
enforceable as a decree, and that no decree should be passed upon such an award, and 
If passed it would be without jurisdiction and a nullity (see notes to s. 152). As to the 
object of s. 152 and other matters see notes thereto. 

Cairryiag on Butittm with less than the Legal Minimum of Members. 

A company must not carry on business for more than six months after the mimber 
of its members has been reduced to less than two in the case of a private company, and 
less seven in die case of any other company. For the consequences of doing so 
see s« 147. It may also be wound up under s. 162 (iv). 
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jPrivi«i» CMHVMiy. y, 

A private company is almost on the same footing as a public company with the 
following differences;— 

(1) For forming a private company only two persons are necessary to subscribe the 
memorandum of association (s. 5), As regards the memcnrandum of association there b 
no other difference between a public and a private company* 

(2) A private company must by its articles restrict the right to transfer its shares 
[s, 2 (13) (i) (a)]. Restrictions arc usually placed on transfer of shares without first obtain- 
ing the approval of the directors, or transfer to outsiders without first offering them to 
the existing members at a price to be determined in accordance with the provbions therefor 
in the articles. This serves the double purpose of first ensuring the continuance of the 
private character of the company, and secondly of preventing an increase in the number 
of members. 

(3) It must limit the number of its members to fifty exclusive of persons in the employ 
of the company. Therefore it is necessary to frame the articles so that by transfer of 
shares or otherwise the number of its members does not exceed fifty. The joint holders 
of a share or shares will be considered as a single member. 

(4) A private com|)any must by its articles [s. 2 (I) (13)] prohibit any invitation to 
the public to subscribe for any shares or debentures of the company. Not only the shares 
but also the debentures of the company should never be offered to the public for subscrip¬ 
tion. 

A private company must not allow the number of its members to fall below two 
[see 88. 147 and 162 (iv)]. 

If a private company fails to observe the above restrictions it will lose the privileges 
granted by the Act to these companies. For an enumeration of the privileges see pp. 46-47 
and for commentary on s. 2 (13) sec pp. 4 447 . 

On account of the special privileges of a private company and also of the advantages 
of its distinct legal personality apart from its component members and of a limited 
liability without the apprehension of losing the private character, a large number of 
firms have been and arc being converted into private limited companies. As to the 
agreement for sale of a business to a new pnvate company see Form 4 i n in App. E, and 
for agreement by partners to convert the partnership business into a private com^Sny 
see Form 5 therein. For the form of the articles of association of a private limited 
company intended to be managed by the Governing Director see Form 68 in App. £, and 
those of a private company intended to be managed by the directors see form 67 in 
App. E. 


New provisions regarding private companies. 

The amended section 17 provides that the articles of association of a company shall 
in any event be deemed to contain regulations identical with or to the same effect as 
regulations 56, 66, 71, 78, 79, 80, 81, 82, 95, 97, 105, 107, 112, 113, 114, 115 and 116 con¬ 
tained in Table A. But regulations 78 to 82 both inclusive shall not be deemed to be 
included in tlic articles of a private company except one which is the subsidiary company 
of a public company. 

A private company must send with the annual return, required by sub-s. (1) of s. 32, 
a certificate signed by a director or other officer of the company that the cennpany has 
not, since the date of the last return or in the case of a first return, since the date of the 
incorporation of the company, issued any invitation to the public to subscribe for any 
shares or debentures of the company, and where the annual return discloses the fact that 
the number of members of the company exceeds 50, also a certificate so signed tibat the 
excess ^nsists wholly of persons who under sub*clause (b) of clause (13) of sub-s, (1) of 
s. 2 are not to be induded in reckoning the number of 50 [see the new sub-s* (4) of s. 32], 
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The new s. 154 following s. 27 of the Eng^ieh Act of 1929 provider that if a company 
being a private company alters its articles in such manner that they no longer include 
the provisions of s. 2 (1) (13) (b), the company shall> as on the date of the alteration, 
cease to be a private company and shall, within 14 days after the said date, file with the 
registrar a prospectus or a statement in lieu of prospectus in Form II in the Second 
Schedule to the Act. For the consequences of default sec 8ub>s. (2) of s. 154. As to the 
requirements of prospectus, if one is filed, see proviso to the new sub-s. (4) of s. 93, 

Where the articles of a private company include the above provisions, but default 
is made in complying with any of those provisions, the company will cease to be entitled 
to the privileges and exemptions conferred by the Act on private companies, and there¬ 
upon the provisions of the Act will apply to the company as if it were not a private 
company [sub-s. (3) of s. 154]. Power has however been given to the Court for relieving 
a company from these consequences [see proviso to sub-s. (3) of s. 154]. 

The Companies (Amendment) Act, 1936 by introducing new provisions has made, as 
regards the privileges and exemptions, a distinction between private companies which 
are not, and those which are, subsidiary companies of public companies. 

The following privileges and exemptions have been conferred on all private com¬ 
panies, whether subsidiary or not:— 

(1) The provisions of s. 43 (issue of share-warrants to bearer) do not apply to a 
private company [s. 43 (2)]. 

(2) The provisions of s. 77 (holding statutory meeting and sending statutory report 
to members and the registrar) do not apply to a private company [s. 77 (11)]. It should 
be noted that under the old s. 77 the holding of a statutory meeting was obligatory 
though not the sending of the report to the registrar. 

(3) The provision that notwithstanding anything contained in the articles not less 
than two-thirds of the whole number of directors shall be persons whose period of office 
is liable to determination at any time by retirement of directors in rotation does not 
apply to a private company [s. 83B (2)]. 

(4) S. 84 providing restrictions on appointment or advertisement of directors docs 
not apply to a private company or a company which was a private company before 
becoming a public company [sub.s. (3) of s. 84]. For the definition of a public company 
see clause (13A) of sub-s. (1) of s. 2. 

(5) The restriction put by s. 87-1 on managing agents in the appointment by them 
of directors (more than one-third of the whole number of direaors) does not apply to 
a private company. 

The following privileges and exemptions have been conferred on those private 
companies only which are not subsidiary companies of public companies:— 

(1) The new provisiems of sub-s. (1) of s. 79 relating to general meetings and 
notices, proxies, polls and rights and liabilities of classes of shareholders relating thereto 
will not apply to such a company. 

(2) The obligation to have at least 3 directors will not apply to such a company 
[1^ 83A (2)]. 

(3) Prohibition of making loans or guaranteeing any loan to a director will not 
apply to such a company [s. 86D (3)]. 

(4) JRestrictlon on the powers of directors regarding selling or disposing of the 
cximpanfs undertaking and remitting any debt due by a director will not apifiy to 
mudi a company (s. 86H). 

(5) limitation of the duration of a managing agent’s oflBk« to 20 yearn will npt 
mi^ty to such a company [s. 87A (5)]. 

(6) Bestrictiems on the provirions for remuneration of a managing agent wlH not 
to such a cmnpany [s, 87C (4)]. 
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(7) Prohibitioii of loans to managing agents and festrict^ns on their pofvers of 
contract lot the sale^ purchase &c. with the company will not apply to such a company 
[s. 87D (4)J. 

(8) Prohibition of voting by interested directors in respect of contracts or arrange* 
ments will not apply to such a company, [proviso to s. 9iB (3)]. 

(9) Provisions regarding contracts by agents in which the company is the undisclosed 
principal made in s. 91D wUl not apply to such a company [91D (1)]. 

(10) The obligation to have a certificated auditor and the prohibition of appointing 
as auditor a person who is in the employment of a director or officer of the company 
will not apply to such a company [s. 144 (1) & (5)]. 

In a word a private company which is the subsidiary company of a public company 
will not have the latter set of privileges and exemptions (1 to 10) but all other private 
companies will enjoy both the sets of privileges and exemptions mentioned above. 

In drawing up the articles of association of a private company one should remember 
that in addition to the matters mentioned in clause (13) of sub^s. (I) of s. 2 provisions 
are to be made in respect of matters referred to in 8ub*8. (2) of s. 79, otherwise they 
will automatically apply to the company. 

The advantage of conversion of a private company into a public company is that 
the company can get additional capital by issuing its shares to the public and by 
raising money by the issue of its debentures to the public. 

Special Provisions in India regarding Private Banking Companies. 

In India it has been provided by s. 49 of the Banking Companies Act X of 1949 
which came into force on 16th March, 1949 (see App. K) that the exemptions, whether 
express or implied, in favour of a private company in ss. 17, 77, 83B, 86H, 9IB and 
9ID, and sub-s. (.5) of s. 144 of the Indian Ck>mpanies Act, 1913, shall not operate in 
favour of a private company which is a banking company. 

Company Limited by Guarantee. 

A company limited by guarantee may or may not have a share capital. In the 
latter case in addition to the required particulars (see s. 7) the memorandum must state 
that each member undertakes to contribute to the assets of the company, in the event 
of its being wound up while he is a member, or within one year afterwards, for payment 
of the debts and liabilities of the company contracted before he ceases to be a member, 
and of the costs, charges and expenses of winding up, and for adjustment of the rights 
of the contributories among themselves, such sum as may be required npt exceeding a 
specified amount [s. 7 (1) (v)]. 

If the company has a share capital, the memorandum must also state the amount 
of share capital with which the company proposes to be registered and the division 
thereof into shares of a fixed amoimt; no subscriber of the memorandum can take less 
than one share, and each subscriber must write opposite to his name the number of 
shares he takes. 

Associations for mutual assurance and those mentioned in s. 26 are generally formed 
as companies limited by guarantee. 

As to the form of the memorandum and articles of association of a company limited 
by guarantee and having a share capital see Form C in the Third Schedule to the Act 
For the memorandum and articles of such a company not having a share capital see 
Form B in the Third Schedule and Form 12 in App. £. As to the fees lor registering 
a company limited by guarantee see Table B In the First Schedule to the Act and lor 
stamp duty see App. F. As to sudi companies generally see t 7 and notes dusreto. 

in the case of a company limited by guarantee and not having a share ca{dtal and 
registered after 1st April, 1914, the memorandum, the artides or a resolution of the 
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company cannot give any person a right to participate in the divisible profits of the 
company otherwise than as a member. If the memorandum or articles or any resolution 
of a company limited by guarantee and registered after Ist April, 1914, purport to 
divide the undertaking of the company into shares or interests, this will be treated as 
a provision for a share capital, notwithstanding that the nominal amount or number 
of the shares or interests are not specified by such memorandum, articles or resolution 
(s. 27). 

A company limited by guarantee must register with its memorandum articles of 
association signed by the subscribers to the memorandum and prescribing regulations 
for the company. If the company has not a share capital, the articles must also state 
the number of members with which the company proposes to be registered (s. 17). 

As to the articles generally see notes to s. 17 ; and as to the alteration of articles 
see s. 20 and notes thereto. 

A company limited by guarantee and registered after Ist April, 1914, may, if it has 
a share capital and is so authorized by its articles, increase or reduce its share capital 
in the same manner and subject to the same conditions in and subject to which a 
company limited by shares may increase or leduce its share capital under the provisions 
of the Act (s. 66). 

Unlimited Companies. 

As has been observed above [see p. iv] unlimited companies are rarely formed 
now-a-days. For definition of an unlimited company see s. 5 (iii). As to the contents 
of the memorandum of such a company see s. 8. For the form of memorandum and 
articles of an unlimited company having a share capital see Form D in the Third 
Schedule. See also notes at p. 84. 

Ai^ unlimited company must register, with its memorandum, articles signed by the 
subscribers to the memorandum, and if the company has a share capital, the articles 
must state the amount of share capital with which the company proposes to be registered. 
If it has not a share capital the articles must also state the number of members with 
which the company proposes to be registered (s. 17). 

As to the articles generally sec notes to s. 17 and as to the alteration of the articles 
see 8. 20 and notes thereto. 

Any company registered as an unlimited company may register under the present 
ActJts a limited company, but such registration will not affect any debts, liabilities, 
oldilations or contracts incurred or entered into by, to, with or on behalf of the 
company before the registration and these debts &c. may be enforced in manner 
provided by Part Vm of the present Act (s. 67). 

An unlimited company having a share capital may, by its resolution for registration 
as a limited company, (a) increase the nominal amount of its share capital subject to 
the condition laid down in s. 68, and (b) provide that a specified portion of its uncalled 
share capital shall not be capable of being called up except in the event and for the 
purpose of the company being wound up (s. 68). 

Reserve Liability of Limited Company. 

A limited company may by special resolution provide that any portion of its share 
capital not already called up shall not be capable of being called up, except in the 
event and for the purpose of the company being wound up (sec s. 69 and notes thereto). 

Eadstiag Companies, 

An ''existing company*’ has been defined as a company formed and registered under 
the Indian Companies Act, 1866, or under any Act or Acts repealed thereby, or under 
the Indian Companies Act, 1882 fs. 2 (7)]. The present Act applies to such a company, 
with the exception of Table A, See ss. 250 to 252, ^ 
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$itt»tiiy«r3r Compawiat asd Holdittg Camp^uiJM 

For the definition of a subsidiary company see the new sub«s. (2) ol s. 2. Hooghly 
speaking it is a company more than 50 per cent, of whose issued share ca|fitai or voting 
power is held by another company or the majority of whose directors can be appointed 
by another company which is called the holding company. A subsidary company^ it 
appears, may be a public company, a private company or may not be a company within 
the meaning of the Companies Act. Where the shares of such a company are held as 
security by a company the ordinary business of which is the lending of money or 
where the majority of directors can be appointed by* a company by virtue of powers 
contained in a debenture trust-deed, the former company will not be deemed to be a 
subsidiary company of the latter. 

Where a prospectus is issued by a company which has been carrying on business 
prior to issue thereof the report required under sub-s. (lA) of s. 93 must show the profits 
of a subsidiary company also. 

Where a holding company holds shares, directly or through a nominee, in one or 
more subsidiary companies, there shall be annexed to the balance sheet of the holding 
company the last audited balance sheet, profit and loss accoimt and auditors* report of 
the subsidiary company or companies, and a statement signed in pursuance of s. 133 
stating how the profits and losses of the subsidiary company, or, where there are two 
or more subsidiary companies, the aggregate profits and losses of those companies have 
been dealt with in or for the purposes of the accounts of the holding company, and in 
particular how and to what extent—(a) provision has been made for the losses of a 
subsidiary company either in the accounts of that company or of the holding company 
or of both, and (b) losses of a subsidiary company have been taken into account by 
the directors of the holding company in arriving at the profits and losses of the 
company as disclosed in its accounts. For detailed provisions in this respect the new 
s. 132A should be carefully read. 

The bolding company may by a resolution authorize representatives named therein 
to inspect the books of account kept by a subsidiary company [sub-s. (5) of s. 132A]. 

The rights conferred by s. 138 upon members of a company may be exercised in 
respect of a subsidiary company by members of the holding company as if they were 
members of that subsidiary company [sub-s. (6) of s. 132A]. 

S. 277M [see s. 19 of the (Indian) Banking Companies Act, 1949 printed in App. K] 
provides that a banking company shall not form any subsidiary company except a 
subsidiary company formed for the purpose of undertaking and executing trusts, under¬ 
taking the administration of estates as executor, trustee or otherwise and such other 
purposes set forth in s. 277F [see s. 5 (c) and s. 6 of the (Indian) Banking Companies 
Act, 1949 printed in App. K] as are incidental to the business of accepting deposits of 
money on current account or otherwise. Save as aforesaid a banking company shall 
not hold shares in any company whether as pledgee, mortgagee or absolute owner of 
an amount exceeding forty per cent, of the issued share capital of that company [sec 
sub-s. (2) of 8. 277M]. For a similar provision in India, sec sub-s. (2) of s. 19 of the 
Banking Companies Act, 1949 (printed in App. K). As to the saving of shares held by 
a banking company before ISth January, 1937 sec proviso to sub-s. (2) of s. 277M. 

A subsidiary company which is a private company is not entitled to most of the 
privileges and exemptions enjoyed by ordinary private companies [see under the heading 
Private Companies, ante]. 

Companies Authorised to be Registered under the present Act. 

As to the companies authorized to be registered under the present Act, the require¬ 
ments for and the mode of such registration and the effect of such registration see 
ss. 253 to 269. For applications by an existing company for registration as a limited 
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compaiiy and an unlimited company^ see Fonns XXX and XXXI respectively in App. A. 
In lie case of registration of an existing company as a limited company, for filing with 
itgistrar copy of xesoluUons assenting to registration with limited liability, see Form 
XXXll in App. A. For the filing of a list of members under s. 255 in connection with 
registradon of an existing company see Form XXXIII in App. A. For the filing of 
statement of nominal capital, its division into shares, the number of shares taken and 
the amount paid thereon, or the amount of stock of which it consists, also of the 
and registered office of the company under ss. 255 and 266, see Form XXXIV in 
App. A. For declaration verifying documents delivered to the registrar with application 
for registration, see Form XXXV in App. A. When a company is registered under 
these provisions all suits and other proceedings against it instituted before such registra¬ 
tion will be allowed to proceed, but a decree or order passed therein will not be capable 
of execution against any individual member of the company, and in the event of the 
property and effects of the company being insufficient to satisfy the decree or order, 
an order may be obtained for winding up the company (s. 265). The provisions of the 
present Act in respect of staying and restraining suits and legal proceedings upon the 
presentation of a winding up petition, and those in respect of commencement of and 
proceeding with suits and legal proceedings after the winding up order, will apply to 
such a company. 

Companies EstablishcMl Outside India/Pakistan. 

{Under this heading for “British India** read IndiajPakistan), 

Every company incorporated outside British India which has or establishes a place 
of business in British India is required to comply with the provisions of s. 277. The 
following Forms in App. A arc to be used for the following purposes; for particulars of 
mortgages or charges. Form XVIII; for particulars of modification of mortgage or 
charge, Form XIX; for particulars of mortgage or charge subject to which property 
has been acquired on or after 15th January, 1937, Form XX ; for registration of scries 
of debentures. Form XXU; for registration when more than one series of debentures, 
Form XXm; for memorandum of satisfaction of mortgage of charge, Form XXVII; for 
filing charter &c., mentioned in cl. (a) of sub-s. (1) of s. 277, constituting or defining the 
constitution of the company, Form XXXVI; for notice of address of the registered or 
principal office of the company, Form XXXVII; for lists of directors and managers 
required by s. 277, Form XXXVIII; for return of persons authorised to accept service 
under s. 277, Form XXXIX; for notice of alteration in charter die., under s. 277, Form 
XL; for notice of alteration in the registered or principal office of the company under 
8. 277, Form XLI; for notice of situation of the principal place of business in British 
India or of any change therein. Form XLIl; for notice of alteration of directors and 
managers. From XLII; for notice'of alteration in the names of (or?) addresses of persons 
authorised to accept process, From XLIV; for statement of affairs under s. 277, Form XLV. 

New provisions. 

With respect to the above companies a number of new provisions has been introduced 
by the Clompanies (Amendment) Act, 1936 and the amending Act 11 of 1938. 

The company is to file with the registrar the full address of that office in British 
India which is to be deemed the principal place of its business [see the new cl. (c) of 
sub-s. (1) of s. 277]. 

If the balance sheet (three copies of which arc to be filed with the registrar) of such 
a company required to be filed under cl. (i) of sub-s. (3) of s. 277 does not contain aU 
the information provided for in Form H in the Third Schedule to the Act, such supple- 
mantary statements as will furnish such information will have to be filed every year with 
the registrar of the province or State in which the company has its principal place of 
business [sec cl. (i) of sub-s. (3) of s. 277]. 
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Every company incorporated ouuide British India shalli if the liability of its members 
is limited, cause notice of that fact to be stated in legible characters in every prospeaus' 
inviting subscriptions for its shares, and in all bill-heads and letter paper, notices, adver¬ 
tisements and other official publications of the company in British India, and to be affixed 
on every place where it carries on business [s. 277 (5)]. 

As to the restriction of sale and offer for sale of shares and debentures before the 
issue of a prospectus and as to the contents dec. of such prospectus see ss. 277A and 277B. 
For the consequences of contravention of these sections see sub-s. (5) of s. 277A. 

It shall not be lawful for any person to go from house to house offering shares of 
such a company for subscription or purchase (sec s. 277C). For the consequences of con¬ 
travention of this section see sub-s. (3) thereof. 

As to the provision for registration of charges see the new s. 277D. The provisions 
of ss. 118 and 119 (registration and appointment of a receiver and filing his account) will 
mutatis mutandis apply to such companies. The provisions of s. 130 will apply to such 
companies to the extent of requiring them to keep at their principal place of business 
in British India books of account regarding money received and expended, sales and 
purchases made, and assets and liabilities in relation to their business in British India 
[see the new s. 277£]. The amendments made in ss. 277D and 277£ by the amending 
Act II of 1938 have been shown within square brackets. 

Compronute and Arrangement. 

S. 153 of the Act provides that where a compromise or arrangement is proposed 
between a company and its creditors or any class of them or between the company and 
its members or any class of them, the Court may on the application of the company, or 
any creditor, member or liquidator of the company, order a meeting to be called, held 
and conducted in such manner as the Court directs. If a majority in number representing 
three-fourths in value of such creditors or members present in person or by proxy at the 
meeting agree to any compromise or arrangement, the same siiall, if sanctioned by the 
Court, be binding on the creditors or members whose meeting was directed to be held 
and also on the company, and in the case of a company in the course of being wound up, 
on the liquidator and contributories. 

This section is wide enough to include any reasonable compromise or arrangement 
and, as a matter of fact, advantage has been taken of this section to carry through 
schemes of the most varied character. 

In this country, particularly in Bengal, on account of economic distress a large 
number of banks and loan companies which took deposits of money on condition to 
repay on demand, at a notice of a week, 6 months, a year or at most 2 or 3 years having 
no corresponding liquid assets, has been unable to meet the demands of the depositors. 
They have largely taken and are taking advantage of this section. Most of them having 
adequate securities in landed properties, hope to repay the depositors* money if they 
get sufficient time. For this purpose a scheme is prepared for sanction at a depositors' 
and creditors' meeting under which they agree not to demand their dues (whether under 
judgment or not) for a certain number of years in which time the company undertakes 
to pay them gradually and rateably as the company's dues from its debtors arc realized. 
As regards management in the meantime, majority of the directors are elected under 
the scheme by the depositors and creditors and the directors again elect the managing 
direaors and other executive authorities of the company and control them In the 
matter of realization and distribution of the moneys realized. The depositors and other 
creditors readily assent to the scheme as they have found by experience that they may 
get more in this way than by a compulsory liquidation, which, to say the least, is trouble¬ 
some and expensive. It is not unlikely that in this country this alternative mode of 
liquidation will more and more a|^>eal to the creditors of companies which cannot 



Ilv 


INDIAN COMPANY LAW 


readily meet their obligatlouft but can do $o partly at least in course of a few years 
under the control of directors appointed by the creditors. It should be noted however 
that for this purpose sometimes it may be found necessary to alter the articles of 
association. 

In this way within the time allotted in the scheme the assets of the company must 
be realized and distributed; but on the expiration of the time mentioned above, or on 
the failure of the company to pay instalments provided in the scheme, the creditors 
win be at liberty to take whatever action they choose. 

In England the commonest form of scheme is, as observed in Palmer’s Company 
Law [13th edition at p. 463J, that a new company is to be formed, that the debenture- 
holders of the existing company shall take in exchange debentures or preference shares 
the new company and the unsecured creditors shall take a composition of so much 
in the pound payable partly in cash and partly in shares or debentures in the new 
company and that the shareholders receive only partly paid up shares in the new 
company. 

As a matter of fact any scheme of reconstruction of a company, reorganization of 
its share capital or amalgamation with another company may be carried through under 
this section. 

A to the principle on which the section is based, the Court’s jurisdiction, what the 
Court will consider in sanctioning a scheme, meeting, voting and proxy &c. see notes 
to 8. 153. 

As to the application for sanction of the scheme and the procedure in Court sec 
Rules 40-47 of the Calcutta High Court Rules, 1939. 

New provisions^ 

An order made by the Court under sub-s. (2) of s. 153 sanctioning the scheme shall 
have no effect undl a certified copy of the order has been filed with the registrar, and 
a copy of every such order must be annexed to every copy of memorandum of associa¬ 
tion issued after the order has been made [sub-s. (3) of s. 153j. For the consequences 
of default in complying with sub-s. (3) see sub-s. (4). 

Power has been given to the Court to stay any suit or proceeding against the 
company pending an application under s. 153 [see sub-s. (5)]. A right of appeal has 
also been given from a decision of the Court [see suh-s. (7)]. 

For the purpose of this section unsecured creditors who may have filed suits or 
obtained decrees will be deemed to be of the same class as other unsecured creditors 
[see sub-8. (6)]. 

The Companies (Amendment) Act XVII of 1942, which came nito force on 30th 
March, 1942, has omitted s. 54 of the Act and in its place has provided by amending 
sub-s* (6) of 8. 153 that the word ’^arrangement*’ in that section includes a re-organiza- 
tion of share capital by the consolidation of shares of different classes or by the division 
of shares into shares of different classes or by both these methods (see s. 153 and 
notes thereto). 

Reproducing ss. 154 and 155 of the English Act of 1929 the new ss. 153A and 153B 
have made detailed provisions for facilitating arrangements and reconstructions, 
amalgamations, compromises and arrangements and power has been given to acquire 
shares of dissenting shareholders in this connection. For form of notice to dissentient 
shareholders under s. 1S3B, see Form XXIX in App, A. 

Now ProTtsions in India as to the Procedure for Amalgamation of ^irmpanicts 

and Restriction on Arrangement between Banking Company and Creditors. 

The new ss. 44A and 45 introduced in the Banking Companies Act, 1949 by the 
Banking Companies Amendment Act, 1950 have made provisions for the procedure for 
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ainaigamation of banldng companies and have put restrictions on compromise and 
arrangement between a banking company and its creditors (sec 8s» 44A and 45 of the 
Banking Companies Act, 1949 printed in App. K). 

Dafmet Compaiiies, 

There is a way in which a company's existence may inexpensively be brought to 
an end. S. 247 provides that if the registrar has resonablc cause to believe that a 
company is not carrying on business or in operation, he may proceed under this section 
and after complying with the provisions thereof strike its name off the register, and on 
the publication in the local oflScial Gazette of a notice to that effect, the company will 
be dissolved. But the liability of every director and member of the company will 
continue and may be enforced as if the company had not been dissolved. 

If the company or any member or creditor thereof feel aggrieved by the company 
having been struck off the register, the Court may, on application, order the name of 
the company to be restored to the register. See s. 247 and notes thereto. 

When the directors or other authorities of a company find that on account of 
poor response of the investing public to take up its shares or for any other reason 
the company is unable to commence business, or on account of want of fund and 
inability to raise money it cannot carry on business and there are no assets of the 
company worth the name for distribution amongst the creditors and shareholders, all 
that they have to do is to inform the registrar that the comjpany is not in operation or 
has ceased to carry on business and the registrar will take necessary action. 

Court having jurisdiction. 

Cl. (3) of 8ub-8. (1) of s. 2 says that “the Court” means the Court having jurisdic* 
tion under the Act. S. 3 says that the Court having jurisdiction under the Act shall 
be the High Court having jurisdiction in the place at which the registered office is 
situate. For the purposes of jurisdiction to wind up companies the expression 
“registered Office” means the place which has longest been the registered office of the 
company during the 6 months immediately preceding the presentation of the petition 
for winding up [sec sub-s. (2) of s. 3 and notes thereto]. Where the High Court makes 
an order for winding up a company, it may direct all subsequent proceedings to be 
had in a District Court [see s. 164]. The High Court has power to transfer winding 
up proceedings from one Distria Court to another [s. 165]. 

Under the proviso to sub-s. (1) of s. 3 the Local Government could however empower 
any District Court to exercise all or any of the jurisdictions conferred by the Act upmt 
the High Court, and in that case such District Court was, as regards the jurisdiaion 
so conferred, the Court in respect of all companies having their registered offices in the 
district. 

By the Government of India (Adaptation of Indian Laws) Order, 1937 which came 
into force on Ist April of that year, the expression “Central Govomment” in s. 3, as in 
many other sections, has been substituted for the words “Local Government”. The 
effect is that from the aforesaid date the power referred to in the last paragraph is to 
be exercised by the Central Government. But with effect from Ist April, 1938 the 
Central Government has entrusted the Provincial Governments with its functions in respect 
of all the provisions of this Act other than sub-s. (3) of s. 11, sub-s. (5) of s. 107, sub-$s. (1), 
(2A) and (2B) of s. 144, s. 151, sub-s. (1) of s. 249, sub-s. (8) of s. 277 and sub-s, (2) of 
s, 277G (sec Gazette of India dated 26th March, 1938, Part 1, p. 440). In respect of 
companies whose objects are confined to a single province or 8tate and which are not 
trading corporations within the meaning of s. 2A these powers are the powers of the 
Provincial Government (see s. 289A and notes thereto). 
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As a matter of fact various Local Governments conferred limited or full jurisdictions 
on selected District Courts in their province long ago (sec notes under s. 3). 

Winding up. 

There arc three modes of winding up a company, namely—(I) winding up by the 
Court otherwise called compulsory winding up, (2) voluntary winding up and (3) winding 
up subject to the supervision of the Court (s. 155). The voluntary winding up may be 
either the members’ or the creditors* [sec sub-s. (3) of s. 207], 


Winding Up hy the Court. 


Grounds. 

A company may be wound up by the Court for the following reasons: — 

(1) If the company has passed a special resolution that the company be wound up 
by the Court. In such a case the directors are entitled to present the winding up 
petition in the name of the company. See s. 162 (i) and notes thereto. As to what is a 
special resolution see s. 81 and notes. 

(2) If default is made in filing the statutory report or in holding the statutory 
meeting [s. 162 (ii)]. Such a petition cannot be presented by any person except a 
shareholder, nor before the expiration of 14 days after the last day on which the 
meeting ought to have beep held [see s. 166, proviso (b)]. If a petition is presented on 
this ground the Court may, instead of directing that the company be wound up, give 
direction for the statutory report to be filed or the meeting to be held, or make such 
other order as may be just [s. 77 (9)]. 


(3) If the company does not commence business within a year from its incorporation, 
or suspends its business for a whole year [see s. 162 (iii) and notes thereto]. It should 
be remembered that after allotment of shares a company is to apply to the registrar 
of companies for certificate for commencement of business on compliance with the 
requirements of s. 103 (I), and the statutory meeting is to be held within 6 months 
from the date at which the company is entitled to commence business. So if a com¬ 
pany delays in applying for the certificate for commencement of business for more than 
a year, it cannot be proceeded against under clause (ii) of s. 162, but a petition for 
winding it up may be presented imder clause (iii). 

(4) If the number of members is reduced, in the case of a private company, below 
two or, in the case of any other company, below seven [see s. 162 (iv) and notes thereto]. 

(5) If the company is unable to pay its debts. A company will be deemed to be 
unable to pay its debts in the following cases: — 

(a) If a creditor to whom the company is indebted in a sum exceeding Rs. 500 has 
served a demand on the company which has for 3 weeks thereafter neglected to pay 
the sum or to secure or compound for it to the resonahle satisfaction of the creditor 


[see 8. 163 (1) (i), notes to s. 162 and s, J63]. As to the meanings of the words employed 
in s. 163 sec notes thereto. It was held that a notice of demand signed by an Advocate 
ot any other agent did not satisfy the requirements of as. 163 (sec notes to that section). 
'Em the new suh-s. V'l') ni s. \63 ptovVAes that the demand will be deemed to have been 
d\Ay made ii it is signed by an agent or legal adviser duly authorised on <A the 
CTedftor, or in the case of a firm if it is signed by such agent or by a legal adviser or 
auy one member of the firm on behalf of the firm. 


(b) H execution or other process issued on a decree or mder of any Court in favour 
of a creditor of the company is relumed unsatisfied in vrhole ot in part [Me s. 1(3 in fllH 

(c) K it is ^ed to the satisfaction of the Court that the company is unable to 

d bid^ tlM contingent and prospective liaUUty of the coa^y 

[see », 163 ( 1 ) (tit)]. It should be remembered, as observed by Lort WrerijuryTttwr* 
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company may be at the same time insolvent and wealthy (see notes to s. 162). A 
company will be deemed to be unable to pay its debts within the meaning 0£ s. 162 (v) 
if it is unable to meet its curr^t demands, although the assets when realized may 
exceed its liabilities (see notes to that section). 

(6) If the Court is of opinion that it is just and equitable that the company 
should be wound up. See s. 162, cl. (vi) the terms of which are very wide. A 
company may be wound up under this clause where its substratum is gone, where it is a 
“bubble company**, where there is a complete deadlock in its management, where it is 
formed to carry on an illegal business, where its object is fraudulent or where, the 
particular circumstances of a case require it (sec notes to cl. (vi) of s. 162). 

Contributories, 

The term “contributory** means every person liable to contribute to the assets of a 
company in the event of its being wound up (see s. 158). 

The new sub-s. (1) of s. 159 provides that the liability of a contributory shall create 
a debt payable at the time specified in the calls made on him by the liquidator. 

No claim on the liability of a contributory will be cognizable by any Court of 
Small Causes outside the towns of Calcutta, Madras and Bombay [sub-s. (2) of s. 159]. 

If a contributory dies/ his legal representatives and heirs will be liable to the extent 
of the estate of the deceased coming into their hands [sub-ss. (1) and (2) of s. 160]. 

The new sub-s. (3) of s. 160 provides that for the purposes of that section the 
sur\iving co-pnreeners of a contributory who is a member of a Mitakshara joint Hindu 
family shall be deemed to be his legal representative. 

Subject to the pro\ision8 of s. 156 in every winding up every present and past 
member of a company shall be liable to contribute to the assets of the company to an 
amount sufficient for the payment of its debts and liabilities and the costs, charges and 
expenses of the winding up, and for the adjustment of the rights of the contributories 
among thcmsches witli the following qualifications: — 

(1) A past member shall not be liable to contribute, if he has ceased to be a 
member for 1 year or upwards before the commencement of the winding up (for the 
dates of commencement of different kinds of winding up see notes to s. 168), nor in 
respect of debts or liabilities contracted after he had ceased to be a member. A past 
member will not also be made liable unless it appears to the Court that the existing 
members arc unable to satisfy the contributions required to be made by them in 
pursuance of the Act. So it is apprehended that if all the required contributions are 
realised from all the present members, but they do not satisfy the debts, liabilities. See, 
mentioned abo\c, still the past members will not be liable [see clauses (i) to (ill) of 
sub-8. (1) of 8. 156]. 

(2) Members, past or present, of companies limited by shares are liable to contribute 
only the amount un{>aid on the shares and no more [see cl. (iv) of sub-s. (1) of s. 156]. 

(3) Members of a company limited by guarantee are liable to contribute only up 
to the amount of their guarantee and no more [sec cl. (v) of sub-s. (I) and sub-s. (2) 
of 8 . 156]. 

As to the saving of any provision in a policy of insurance sec cl, (vi) of sub-s. (1) 
of 8 . 156. 

As to the set off of dividends &c. due to a member against the amount for which 
he is liable as a contributory sec cl. (vil) of sub-s. (1) of s. 156. 

Few the liability of directors whose liability is unlimited see s, 157. 

Petition far winding up, 

A petition for willing up * company may be ptemnted by the company by 
my mOmn « cmlitm inclnding any contingent or prospeedw creditor, by any 
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contributory or contributories, or by all or any of those pities, together or separately. 
Of by the fc^istrar (see the axneiided s. i66j. 

As to who are the contributories and their liabilities see ss. 156 to 161 and notes to 
those sections. A contributory is not entitled to present a winding up petition unless 
(i) the number of members of the company is reduced, in the case of a private com¬ 
pany, below 2, or, in the case of any other company, below 7, or (ii) he is a registered 
holder of the share or shares for at least 6 months during the 18 months before the 
commencement of the winding up, or they have devolved on him through the death of 
a former holder (see s. 166 and notes thereto). A winding up by the Court commences 
at the time of presentation of the petition (s. 168). 

The registrar of companies will not be entitled to present a winding up petition— 
(1) except on the ground that from the financial condition of the company as disclosed 
in its balance sheet or from the report of the inspector appointed under s. 138 it appears 
that the company is unable to pay its debts, and (2) unless the previous sanction of 
the Government has been obtained therefor after the company has been afforded an 
opportunity of being heard [see proviso (aa) to s. 166J. 

A petition by a contingent or prospective creditor will not be heard until he has 
given security for costs and until a prima jade case for winding up has been established 
to the satisfaction of the Court [see s. 166 (t)]. As to which of the creditors can present 
a petition for winding up and which of them cannot, see notes so s. 166. 

Different High Courts have made rules prescribing the mode of proceedings to 
be had for winding up a company in such Court and the Courts subordinate thereto 
(see 8. 246). For want of space the rules made by the High Courts could not be given 
in this book, but they are all based upon the English Companies (Winding up) Rules. 

As to the verification, advertisement and service of the petition &c. sec Rules 51-57 
of the Calcutta High Court Rules, 1939, and also the forms referred to there. 

As to the attendance of creditors and contributories at proceedings in Court sec 
Rules 48-50 of those Rules. For the mode of service of notice &c. upon creditors and 
contributories see Rules 250 and 251 of the said Rules. 

Injunction, 

After the presentation of the winding up petition and before making an order for 
winding up the Court may, upon application of the company or of any creditor or 
contributory, restrain further proceedings in any suit or proceeding against the 
company (s. 169). 


Provisional liquidator. 

At any time after the presentation of a petition and the making of an order of 
winding up, the Court may appoint a provisional liquidator but shall before making 
any such appointment give notice to the company [sec the amended sub-s. (2) of s. J 75], 
On hearing the petition if the Court makes an order for winding up the company, it 
shall, except where a liquidator is appointed simultaneously, forthwith cause intimation 
thereof to be sent to the official receiver [see the new sub-s. (3) of s. 170]. As to the 
mode of application for such appointment, form of order, &c. see Rules 72-75 of the 
Calcutta High Court Rules, 1939. 

Hearing of the petition. 

As to the procedure for hearing the petition see Rules 58-64 of the Calcutta High 
Court Rules. On hearing the petitiaa the Court may dismiss it with or without cost, 
adjourn the hearing, make any interim order or pass order for winding up the company 
(see 9. J70 and notes). As to the form of the order and service and adverriiement 
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tee Rule 66 o£ tlie Cakutu ilx0x Cam Rules. As to the liquidator see Rules 69 
& 70 of the said Rules. 

When an order has been made for winding up a company* the petitioner or his 
attorney must forthwith file with the registrar of companieB a notice and a copy of the 
order respectively (see the amended s. 172 and Rule 65 of the said Rules). 

As to the use of any affidavit in any proceeding taken in the winding up after the 
order see Rule 71 of the said Rules. 

Such order will be deemed to be notice of discharge to the servants of the com¬ 
pany* except when its business is continued [s. 172 (3)]. 

A winding up order will operate in favour of all creditors and contributories of the 
company (s. 167). 

As soon as a winding up order has been made* the official receiver automatically 
becomes the official liquidator of the company and will continue to act as such until his 
further continuance is terminated by an order of the Court [sub-s. (2) of the new 
8. 171 A]. The official receiver shall as such liquidator forthwith take into his custody 
and control all the books* documents and assets of the company. He will receive such 
remuneration as the Court will fix [sub-ss. (3) & (4) of s. 171A]. For the meaning of 
the expression ''official receiver'* see $ub-s. (1) of s. 171 A. 

Transfer of winding up proceedings. 

For the provision relating to transfer of winding up proceedings from the High 
Court to a District Court or from one District Court to another District Court see 
ss. 164 and 165. As to the mode of application for such transfer see Rules 240 of the 
Calcutta High Court Rules* 1939. 

Stay of suits against the company. 

Where a winding up order has been made or a provisional liquidator has been 
appointed* no suit or other legal proceeding against the company can be commenced 
or proceeded with except by the leave of the winding-up Court. See the amended 
8. 171 and notes thereto. Before the amendment suits or other legal proceedings against 
the company were not automatically stayed before the winding up order. But now as 
soon as a provisional liquidator is appointed they are automatically stayed. In this 
connection see s. 232 where it has been provided tliat in the case of a winding-up by or 
subject to the supervision of the Court* any attachment* distress or execution put in 
force against or any sale held of the properties of the company without leave of the 
Court after the commencement of the winding up shall be void. But proceedings by 
the Government are saved. 

After an order for winding up a company by or under the supervision of the Court 
has been passed* all suits and proceedings to which the company is or shall be a party 
then pending* or thereafter instituted in* or transferred to the High Court will be 
assigned to the Company Judge (see Rule 241 of the Calcutta High Court Rules, 1939). 

Stay of winding up proceedings. 

At any time after an order for winding up, on the application of any creditor or 
contributory the Court can stay the winding up proceedings altogether or for a limited 
time on su^ terms and conditions as the Court tHnks fit. See s. 173 and notes thereta 

Wishes of creditors and contributories. 

In all matters relating to the winding up the Court will have regard to the wishes 
of the creditors and contributories proved to it by sufficient evidence; see s. 174 and 
notes thereto. For this purpose the Court may direct meetings of the creditors or 
contributories to be called and conduaed in such manner as the Court directs* and 
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may a{)|KUiit a person to act as chairman of the meeting and to report the result to the 
Court In the case of creditors regard must be had to the value of each creditor's debt 
and in the case of contributories regard is to be had to the number of votes each 
contributory is enticed to under the articles (sec 239 and notes). 

As to meetings of creditors and contributories and proxies thereat see rules 168 
to 194 of the Calcutta High Court Rules, 1939 and the forms referred to there. 

As to the stamp on a proxy paper at a creditors' or contributories' meetings see 
App. F. 


Official Liquidator, 

For the provisions for the appointment, resignation, removal &c., of an official 
liquidator and as to how he should be described see ss. 175 to 177 and notes thereto. 
As to the procedure for his appointment, security to be furnished by him and his 
duties see Rule 66 and Rules 76>92 of the Calcutta High Court Rules, 1939. As to his 
remuneration see Rules 121 and 122 of the said Rules. For the provisions for death, 
resignation &c. of the official liquidator see Rules 116 to 120 of the Calcutta High 
Court Rules, 1939. 

The official liquidator, whether appointed pro\ isionally or not, should take into 
his custody or under his control, all the property, effects &c., of the company (see the 
amended s. 178). 

For the powers of an official liquidator with the sanction of the Court see ss. 179 
and 180, and notes thereto. Subject to the control of the Court he can also exercise and 
perform the powers and duties of the Court in respect of—(a) holding and conducting 
meetings to ascertain the wishes of creditors and contributories, (b) settling lists of 
contributories and rectifying the register of members where required, and collecting 
and applying the assets, (c) requiring delivery of property or documents, (d) making calls, 
and (e) fixing time within which debts and claims must be proved. But the official 
liquidator must not, without the special leave of the Court, rectify the register of members 
or make any call [sub-s, (2) of s. 246J. As to the Rules regarding the official liquidator's 
duties, investments, books of account and records, statement ol affairs, &c. see Rules 76 
to 111 of the Calcutta High Court Rules, 1939. 

The offidal liquidator may, with the sanction of the Court, appoint an advocate, 
attorney ox plek4er entitled to appear before the Court to assist him in the performance 
of his duties. But if he is liimsclf an attorney, he cannot appoint his partner at a 
remuneration (s. 181). 

In the administration and distribution of the assets of the company tlie official 
liquidator wUl have regard to any direction that may be given by resolutions of the 
creditors and contributories or by the committee of inspection, and any direction given 
by the creditors or contributories at any general meeting shall in case of conflict be 
deemed to override any directions given by the committee of inspection. The official 
liquidator may summon general meetings of creditors or contributories for ascertaining 
their wishes, but will be bound to do so when directed by their resolution or requested 
in writing by one-third in value of the creditors or contributories (see the amended 
«. 183). If any person is aggrieved by any act or decision of the official liquidator, he 
may apply to the Court for redress [s. 183 (S)J. The official liquidator may himself 
apply to the Court for directions [s. 183 (3)]. But this should be done sparingly. 

For the rules relating to debts, claims and proofs thereof, see Rules 123 to 137 of 
the Calcutta High Court Rules, 1939; those relating to collection and distribution of 
assets and preparation of list of contributories ^see Rules 138-146; for making calls and 
compromising claims see Rules 147 to IS4. As to the provision for appeal against the 
liquidator's decision see s. 183 (5) and Rules 155 and 156, For rules regarding sales of 
property and dividends sec Rules 158-167 of the said Rules. 
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The Rules telatitig to the general meeting of creditors and contributories to be 
called and held by the official liquidator and the proceedings and prmdes thereat are 
to be found in Rules 168 to 194 of those Rules. 

The official liquidator must keep minute books of his proceedings and any creditor 
or contributory may» subject to the control of the Ck>urt, inspect the same personally or 
by agent [8ub>s. (1) of s. 182]. 

As to the banking account and investment by the official liquidator see Rules 93-99 
and as to his books of account and records see Rules 100-102. As to the disposal of 
book$» papers and documents, during progress of the liquidation, by the official liquidator 
see rule 120 of the above mentioned Rules. 

New provisions regarding liquidators. 

The obligation to furnish information and explanation relating to documents sub¬ 
mitted to the registrar as provided in the amended a. 137 applies mutatis mutandis to all 
liquidators also [see sub-s. (7) of s. 137]. 

The new s. 177B provides that the official liquidator shall, as soon as practicable, 
submit a preliminary report to the Court as to matters mentioned in clauses (a) to (c) 
of sub-8, (i) of that section. The official liquidator may also make a further report or 
reports stating the manner in which the company was formed and whether in his 
opinion any fraud has been committed by any person in the promotion or formation, 
or by any director or other officer of the company since the formation thereof [sec 
sub-s. (2) of s. 177B]. 

The official liquidator must at least twice in each year present to the Court an 
account of his receipts and payments in the form prescribed by the High Court [see 
8ub-98, (2) to (4) of s. 182]. 

Every liquidator of a company which is being wound up by the Court shall in 
such manner and at such times as may be prescribed by the High Court, pay the 
money received by him into a scheduled bank as defined in clause (e) of s. 2 of the 
Reserve Bank of India Act, 1934. As to the penalty for retaining by him more than 
Rs. 500 for more than 10 days see sub-s, (2) of the new s. 244A. Such a liquidator 
must open a special banking account and pay all sums received by him as liquidator 
into such account [sub-s. (3) of s. 244A]. Sec Rules 93 to 98 of the Calcutta High Court 
Rules, 1939. 

Where a company is being wound up (by or under supervision of the Court, or 
voluntarily) if there are in the hands of the liquidator dividends or assets unclaimed 
or undistributed for six months, he must forthwith pay the same into the Reserve 
Bank of India to the credit of the Central Government in the Companies Liquidatioih 
Account. For detailed provisions see the new s. 244B introduced by Act XXXVI of 
1940. For form of the said Account see the form under that section. See the amended 
Rules 232, 233 and 235 of the Calcutta High Court Rules, 1939. 

Committee of Inspection* 

Following 88. 198 and 199 of the English Act of 1929 the Companies (Amendment) 
Act of 1936 has made provisions for a committee of inspection, both in the winding up 
by the Court and creditors' voluntary winding up. Sec ss. 178A and 209C respectively. 

By 8. 178A it has been provided that the official liquidator must convene separate 
meetings of the creditors and the contributories for the purpose of determining whether 
a committee of inspection should be appointed to act with the liquidator and who are 
to be the members thereof. In the event of a disagreement between the resolutions of the 
two meetings the matter will be decided by the Court [see sub-ss. (1), (2) and (3) of 
8. 178A], As to the composition, rights, proceedings &c. of the committee of inspection 
see sub*S8. (4) to (12) of s. 178A. See also Rules 112-115 of the Calcutta High Court 
Rules, 1939. 
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In the administration of the assets of the company and in the distribution thereof 
among the creditors the of&cial liquidator shall have regard to the directions given by 
resolutions of the meetings of creditors or contributories^ or by the cofntnittee of 
inspection and in case of conflict the directions given by the former win prevail [sec 
the amended sub-'S. (1) of s. 183]. 

Statement of affairs to the official liquidator, 

A statement of affairs of the company verified by an affidavit and containing the 
particulars mentioned in clauses (a) to (d) of sub>s. (1) of s. 177A is to be submitted to 
the official liquidator by persons who are mentioned in sub>s. (2) of s. 177A. This is a 
very onerous duty cast upon the directors, managers and other officers, past or present, 
of the company in respect of which an order for winding up has been made, and 
should be carefully read. For the Rules relating to this matter sec Rules 103-108 of the 
Calcutta High Court Rules, 1939. 

^ Report and further report of official liquidator. 

After receipt of the above statement the official liquidator must within the period 
mentioned in sub-s. (1) of s. 177B submit a preliminary report to the Court as to the 
matters specified in clauses (a) to (c) of that sub-section. He may also make a further 
report or reports stating the manner in which the company was formed, and whether 
in his opinion any fraud has been committed by any person in its promotion or formation, 
or by any director or other officer of the company in relation to the company since the 
formation thereof, and any other matter which in the liquidator's opinion it is desirable 
to bring to the notice of tlie Court (see s. 177B and Rules 109 to 112 of the Calcutta High 
Court Rules, 1939). 


Ordinary and Extraordinary Powers of Court. 

As to the ordinary powers of the Court regarding settlement of list of contributories 
and application of assets of the company, delivery of property, payment of debts by 
contributories, calls, payment into bank, exclusion of creditors not proving in time, 
adjustment of rights of contributories, distribution of surplus assets, payment of costs 
and dissolution of the company see ss. 184 to 194 and notes to those sections. 

Private and public examinations. 

The Court has power for private examination to summon any officer of the company 
or any person known or suspected to have in his possession any property of the company, 
or supposed to be indebted to the company, or any person who is deemed capable of 
giving information concerning the trade, dealings, affairs or property of the company. 
The Court may also require him to produce any documents in his custody or power 
relating to the company. If any person so summoned refuses to appear, the Court may 
cause him to be apprehended and brought before the Court for such examination. 
See 8. 195 and notes thereto. The Court can proceed under this section of its own 
motion. 

On the application of the official liquidator the Court may direct any person who 
has taken part in the promotion or formation of the company, or has been a director, 
manager or other officer of the company, to attend before the Court for public examination 
regarding the promotion, formation or conduct of the business of the company or as to 
his conduct and dealings as director, manager or other officer of the company. But 
the official liquidator must state in his application that in his opinion a fraud has been 
committed by any such person in the promotion or formation of the company or by 
any director or other officer of the company in relation to the company since its 
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formation. Sec «. 196 and notes thereto. As to the mode of afipUcation, who may attend 
the examination and the proceedings thereof &c. sec Rules 195-208 of the Calcutta High 
Court Rules, 1959. 

The Court has the further power to cause an absconding contributory to be arrested 
and his books, papers and movable properties to be seized ($. 197). 

The above ordinary and extraordinary powers of the Court are in addition to any 
existing powers of instituting proceedings against any contributory or debtor of the 
company or his estate for the recovery of any call or other sum (s. 198). 

As to the provisions for the liquidator's duty upon termination of winding up 
proceedings see Rules 235-239 of the aforesaid Rules. 

'’lElnforcement of and Appeal from Orders. 

As to the enforcement of the orders of the Court see ss. 199 to 201 and notes, and 
as to re-hearings of and appeals from any order or decision in the matter of winding 
up of a company by the Court see s. 202 and notes thereto. 

Service of Notice 

No service under the Rules made by the High Court will be deemed invalid by 
reason of any error or omission in names &c. (see Rule 25! of the Calcutta High Court 
Rules, 1939). As to the service on creditors and contributories, see Rule 250 (ibid). 


Costs. 

For the rules regarding costs see Rules 252 to 255 of the said Rules. 

Voluntary Winding up« 

A company may under s. 203 be wound up voluntarily in the following ways: — 

(1) by an ordinary resolution of the company requiring it to be wound up voluntarily 
when, (a) the period fixed for the duration of the company expires, or (b) the event 
occurs on the occurrence of which the articles provide that the company is to be 
dissolved; 

(2) by a special resolution that the company be wound up voluntarily; 

(3) by an extraordinary resolution to the effect that the company cannot by reason 

of its liabilities continue its business and that it is advisable to wind it up. 

As to what are extraordinary and special resolutions and how they are to be passed 
see the amended s. 81 and notes thereto. 

As to the form of notice of a general meeting to pass extraordinary resolution to 
wind up voluntarily see Form 148 in App. E, and for the form of notice of a meeting 
to pass a special resolution to wind up voluntarily sec Form 149 in App. E. 

A voluntary winding up is deemed to commence at the time of the passing of ibet 

resolution for voluntarily winding up (s. 204). The expression ^'resolution for voluntarily 
winding-up" means a resolution passed under clauses (1), (2) or (3) of the amended 
s. 203. From that time the company must cease to carry on its business except so far 
as may be required for the beneficial winding up of the company. But notwithstanding 
anything to the contrary in the articles tlie corporate state and corporate powers of the 
company will continue until it is dissolved (s. 205). 

Within 10 days of tlie passing of any special or extraordinary resolution for winding-up 
voluntarily the company must advertize the notice of such resolution as provided in 
s. 206 (1). As to the penalty for default see a. 206 (2). The form of such notice has been 
given in Form 150 in App. £. 
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New premiums relating to voluntary winding-up. 

For the original sections 207 to 219, the Companies (Amendment) Act, 1936 has 
reproduced ss. 230 to 252, 254 and 255 of the English Act of 1929 in the new ss. 207 
to 218. Two kinds of voluntary winding-up have been introduced—(1) a members’ 
voltmtary winding-up and (2) a creditors’ voluntary winding-up. 

Declaration of solvency, 

Whare the directors at a meeting held before the date on which the notices of 
the general meeting at which the resolution for winding up is to be proposed arc sent 
out make a declaration verified by an affidavit to the effect that upon making a full 
enquiry into the affairs of the company they have formed the opiqipn that the company 
vdll be able to pay its debts in full within a period not exceeding 3 years from the date 
of the passing of the resolution for winding up the company voluntarily, the winding-up 
will be a members* voluntary winding-up. The declaration must be supported by a 
report of the company’s auditors and be delivered to the registrar for registration. Where 
such a declaration is not made, the winding up will be a creditors* voluntary winding-up 
[sec the new s. 207]. For the form of declaration of solvency see Rules 248B and 
Form 69 of the Calcutta High Court Rules, 1939. 

> Members* voluntary winding-up. 

The company in general meeting shall appoint one or more liquidators and may fix 
their remuneration. On the appointment of a liquidator all the powers of the directors 
cease except so far as the company in general meeting or the liquidator sanctions the 
continuance thereof (s. 208A). 

If a vacancy occurs in the office of liquidator the company in general meeting may, 
subject to any arrangement with the creditors, fill the vacancy (see s. 208B). 

As to the power of the liquidator to accept shares &c. in consideration for the whole 
or part of the business or property of the company and the procedure for completing 
the transaction see s. 208C. 

As to the duty of the liquidator to call a general meeting at the end of each year 
and of laying before the meeting an account of his acts and dealings and of the conduct 
of the winding-up see sub-s, (1) of s. 208D (see Rule 248 of the Calcutta High Court 
Rules, 1939). For the consequences of default see sub-s. (2). 

As soon as the affairs of the company are fully wound up, the liquidator shall make 
up an account of the winding-up and call a general meeting for laying before it the 
account [sub-s. (1) of s. 208E]. TTie notice of the meeting should be given in accordance 
with sub-s. (2). 

Within one week after the meeting the liquidator shall send to the registrar a copy 
of the account and shall make a return to him of the holding of the meeting and in 
default shall be liable to a penalty [sec sub-s. (3) of s. 208E and Rule 248A of the Calcutta 
High Court Rules, 1939]. 

On the expiration of 3 months from the registration of the return the company will 
be deemed to be dissolved; but the Court may on the application of the liquidator or 
any interested person make an order deferring the date of dissolution [sec sub-s. (4) of 
8. 208E]. The person, on whose application such an order is made, must within 21 days 
of the order deliver to the registrar a certified copy of the order and in default will 
be liable to a penalty [sec sub-s. (5)]. 

Creditors^ voluntary winding-up. 

In the case of a creditors" voluntary winding-up the company is to cause a meeting 
of the creditors to be summoned and notices thereof sent and advertized at the time 
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in the loantier mentiozu^d in Si 209A. Aft to the statement to be laid before the 
meeting and the procedure thereat see sub-ss. (3) and (4) of ft. i09A. For the conse¬ 
quences of contravention of the provisions thereof see sub-s. (6). 

As to the meetings of creditors and contributories in relation to a creditors* voluntary 
winding-up sec Rules 218 to 230 of the Calcutta High Court Rules, 1939. 

The creditors and the company at their respective meeting mentioned in s. 209A 
will nominate a person to be liquidator, and if they nominate different persons the 
final decision will rest witli the Court (s. 209B). 

As to the appointment of a committee of inspection and the composition thereof 
see s. 209C. 

The committee of inspection, or if there is no such committee the creditors, may fix 
the remuneration of the liquidator, and where the remuneration is not so fixed, it will 
be determined by the Court [sub-s. (1) of s. 209DJ. 

On the appointment of a liquidator all the powers of the directors sliall cease, 
except so far as the committee of inspection or the creditors sanction the continuance 
thereof [sub-s. (2) of s. 2091)]. 

Any vacancy in the office of a liquidator other than a liquidator appointed by the 
Court may be filled by the creditors (s. 209E). 

The power of liquidator to accept shares &c., in consideration for the whole or a 
part of the company’s business or property mentioned in s. 208C shall not be exercised 
except with the sanction of tlie Court or the committee of inspection (s. 209F). 

As to the duty of the liquidator to call meetings of the company and of the 
creditors at the end of each year and of laying before the meeting an account of 
the dealings and of the conduct of the winding-up see s. 209G (see Rules 248 of the 
Calcutta High Court Rules, 1939). As to the consequences of default sec sub-8. (2) 
thereof. 

The provisions for the final meeting and dissolution are similar to those in a 
members’ soluntary winding-up mentioned above (see s. 209H and Rule 248A Ibid), 

Provisions applicable to either mode of winding-up. 

As to the distribution of the company’s property see s. 211, For the powers and 
duties of a liquidator see s. 212. 

If from any cause whatever there is no liquidator acting the Court may appoint 
one. The Court may on cause shown remose a liquidator and appoint another in his 
place (s. 213). 

The liquidator must, within 21 days after his appointment, deliver to the registrar 
a notice of his appointment [sec sub-s. (1) of s. 214]. As to the form of notice see 
Rule 249 and Forms 67A and 67B of the Calcutta High Court Rules, 1939. For the 
consequences of default see sub-s. (2) of s, 214. 

Any arrangement between a company about to be or in the course of being wound 
up and its creditors shall, subject to the right of appeal under s. 215, be binding on the 
company if sanctioned by an extraordinary resolution, and on the creditors if acceded 
to by three-fourths in number and value of the creditors [sub-s. (1) of s. 215]. Any 
creditor or contributory may within 3 weeks from the completion of the arrangement 
appeal to the Court against it, and the Court may vary or confirm the arrangement 
[sub-s. (2) of 8. 215]. For the provision relating to appeal under s. 215 see Rule 157 (a) of 
the Calcutta High Court Rules, 1939. 

As to the disposal of unclaimed funds and undistributed assets in the hands of a 
liquidator in a winding-up sec the new s. 244B and the Form given thereunder and 
that in a voluntary winding-up see the amended Rules 232, 233 and 235 of the aforesaid 
Rules. 
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Where a ccMupany it difficult to carry on its business on account o£ pressure 
from its creditors it may proceed under s. 153, s. 215, s. 20BC or s. 209F if any satisfactory 
arrangement is possible. 


Power to apply to Court, 

The voluntary liquidator or any creditor or contributory of the company has the 
right to apply to the Court to determine any question arising in the winding-up, or to 
exercise, as respects the enforcing of calls or any other matters, all or any of the powers 
which the Court might exercise in a compulsory winding up (s. 216). 

The liquidator or any contributory or creditor may apply for an order setting aside 
any attachment, distress or execution put into force against the estate or effects of the 
company after the commencement of the winding-up, t.e., after the resolution for 
voluntary winding-up is passed. Such application shall be made—(u) if the attachment 
&c. are put into force by a High Court, to such High Court; (b) if the attachment &c. 
are put into force by any other Court, then to the Court having jurisdiction to wind 
up the company [see sub-s. (2) of s. 216]. 

Under the powers conferred by s. 216 the Court can stay suits and proceedings 
against the company and order delivery of books and examination of persons. In short 
it will exercise all the powers exercisable in a compulsory winding up if it thinks that 
such exercise of power will be just and beneficial (see s. 216 and notes thereto). 

For the mode of application and notice thereof see Rule 157 (b) of the Calcutta High 
Court Rules 1939. 


Other provisions. 

All costs, charges and expenses properly incurred in the voluntary winding up 
including the liquidator’s remuneration arc, subject to the rights of the secured creditors, 
if any, payable out of the assets in priority to all other claims. Next tome the debts 
mentioned in s. 230. See s. 217 and notes tliercto. 

As to the rights of creditors and contributories to have the company wound up 
by the Court (but the Court must be satisfied that the rights of the contributories will 
be prejudiced* by a voluntary winding up) see s. 218 and notes thereto. Where such an 
order is made by the Court it may by the same or any subsequent order provide for 
the adoption of all or any of tlie proceedings in the voluntary winding up (s, 220). 

Winding up subject to Supervision of Court. 

When a company has by special or extraordinary resolution [and not under sub-s. (1) 
of 8. 203] resolved to wind up voluntarily, the Court may make an order that the 
voluntary winding up shall continue, but subject to the supervision of the Court, and 
with such liberty for creditors, contributories or others to apply to the Court, and 
generally on such terms and conditions as the Court thinks just (s. 221). A petition 
therefor will, for the purpose of giving jurisdiction to the Court over suits, be deemed 
to be a petition for winding up by the Court (s, 222). 

As to order and form see Rule 66 of the Calcutta High Court Rules, 1939. 

When an order for winding up under supervision of the Court has been made, 
the petitioner or his attorney must forthwith send to the registrar of companies a notice 
(see Rule 65 of the Calcutta High Court Rules, 1939). 

In deciding between a winding up by the Court and that subject to its supervision, 
and in al matters, the Court may have r^ard to the wishes of the creditors or contribu- 
tm'ies as proveed to it by any sufficient evidence (s. 223). 

^ As to the appointment of a Uquidator or an additional Hquidator, the removal 
a liquidator and the filling of vacancy sec ss. 223, 224 and 226, 
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In « winding up under supervision of the Court the Uquidator' may, subject to any 
lestdction imposed by the Court, exercise all its powers, without the sanction or Inter* 
vention of the Court, as if the company were being wound up altogether voluntarily 
[s« 225 (l)j. Otherwise and except for the purposes of a public examination under s. 15^ 
order passed under s* 221 will, for all purposes including the staying of suits dtc., he 
deemed to be an order of the Court for winding up the company by the Court. See 
8. 225 (2) and (3). 


General Provisions in All Modes of Winding up* 

In the case of a winding-up by or subject to the supervision of the Court every 
disposition of property (including actionable claims) of the company, and every transfer 
of shares or alteration in the status of the members made after the commencement of 
the winding up shall, unless the Court otherwise orders, be void. But in the case of 
a voluntary winding up only the latter, that is, the transfer of shares except with the 
sanction of the liquidator and every alteration of status of the members shall be void 
(s. 227). In a winding up all debts and claims, present or future, certain or contingent, 
will be admissible to proof (sec s. 228 and notes). But in the case of an insolveni^ 
company the law of insolvency and rules thereunder will apply. See s. 229 and notes 
thereto. 

As to the debts which are payable in priority to all other debts see s. 230 and notes 
thereto. By tlie addition of the new clauses (d), (e) and (f) in sub-s. (1) of s. 230 it has 
been provided that the compensation payable to an employee of the company under 
the Workmen’s Compensation Act, 1923, sums due to an employee from a provident, 
pension or gratuity fund &c., and the expenses of any investigation under s. 138 shall 
also be paid in priority to all other debts. As to fraudulent preferences by any transfer, 
delivery of goods, payment, execution &c. see s. 231 and notes thereto. 

Where any company is being wound up by or subject to the supervision of the 
Court any attachment, distress or execution put in force or any sale of properties held 
without leave of the Court in respect of the estate or efEects of the company after the 
commencement of the winding up will be void* But this will not affect any proceedings 
by tile Government. See tlie amended s. 232 and notes. 

As to the effect of the commencement of winding up of a company upon a floating 
charge created by it within 3 months sec s. 233 and notes. 

Reproducing s. 267 of the English Act of 1929 it has been provided in the new s. 230A 
that the liquidator will lie able with the leave of the Court to disclaim any property 
of the company burdened with onerous covenants notwithstanding that he has endea¬ 
voured to sell or has taken possession of the same or exercised any act of ownership in 
respect thereto. For the detailed provisions read s. 23()A. As to the application under 
this section, its hearing, procedure &c. sec Rules 212-217 of tlie Calcutta High Court 
Rules, 1939. 


Compromise and arrangement. 

Subject to the control of the Court the liquidator may, with the sanction of the 
Court when the company is being wound up by or subject to the supervision of the 
Court, and with the sanction of an extraordinary resolution of the company in the case 
of a voluntary winding up, (/) pay any classes of creditors in full; (ii) make any 
compromise or arrangements with the creditors; and (tti) compromise all calls, liabilities 
to calls, debts &c. in such terms as may be agreed upon (see $. 234 and notes). 

Misfeasance proceedings. 

Where in the course of winding up of a company it appears that any promoter or 
any past or present director, manager, liquidator or officer of the company has mis- 
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Applied or xotained or became liable or accountable for any money or property of the 
companyi or been guilty of any misfeasance or breach of trust, the Court may, on the 
application of the liquidator, or of any creditor or contributory, examine into the 
conduct of the aforesaid persons and compel them to repay or restore the money or 
property with interest or to contribute such sum by way of compensation as the Court 
thinks dt. See s. 235 and notes thereto. 

As to the mode of application, directions for hearing and who may appear in 
such proceedings see Rules 209-11 of the Calcutta High Court Rules, 1939. 

An application for misfeasance is to be made within 3 years from the date of the 
first appointment of a liquidator or of the misapplication &c. mentioned in the section, 
whichever is longer [sec the amended sub*s. (1) of s. 235]. 

Prosecution for falsification of books &c,, giving false evidence and other offences. 

If any director, manager, officer or contributory of a company which is being wound 
up, destroys, mutilates, alters or falsifies or fraudulently secretes any books, papers or 
securities, or makes, or is privy to the making of, any false or fraudulent entry in any 
register, book or document of the company with intent to defraud or deceive any 
person, he will be liable to imprisonment for a term which may extend to 7 years and 
will also be liable to fine (s. 236). 

Following 8. 277 of the English Act of 1929, a new machinery has been provided 
in the new s. 237 for the prosecution of directors, managers or other officers or members 
(past or present) of a company, if it appears to the Court in a winding up or to a 
voluntary liquidator that the aforesaid persons have been guilty of any ofience in 
relation to the company for which they arc criminally liable. For details of the 
procedure see s. 237. As to the mode of application under sub-s. (1) of s. 237 see 
Rule 244 of the Calcutta High Court Rules, 1939. 

For the penalty for giving false evidence in deposition or solemn affirmation Ac. 
see 8. 238. 

Following 8. 271 of the English Act of 1929 a large number of new offences have 
been created by the new s. 238A and heavy punishments have been provided therefor. 
If any person being a past or present director, managing agent, manager or other officer 
of a company which at the time of the commission of the alleged offences is being 
wound up in any of the modes or is subsequently so wound up docs or fails to do 
any of the aas mentioned in clauses (a) to (p) oi sub-s, (1) ot s. 238A, he shall be 
punishable. Where any person pawns or pledges or disposes of any property in 
circumstances which amount to an offence under cl. (o) of the sub-section referred to 
above, every person who takes in pawn or pledge or otherwise receives the property 
knowing it to be pawned in such circumstances as mentioned in cl. (o) shall be punishable 
with imprisonment for a term not exceeding 3 years [sub-s. (2) of s. 238A]. For details 
read s. 238A. 


Evidence, inspection and disposal of documents. 

In a winding up all documents of the company and of the liquidators are prima facie 
evidence between the contributories (s. 240). 

After an order for a winding up by or subject to the supervision of the Court, the 
Court may make orders for inspection by creditors and contributories only of the 
documents of the company (s. 241). As to Rules for inspection of statements filed under 
s. 177A or s. 244 sec Rule 246 of the Calcutta High Court Rules, 1939. As to the disposal 
of the documents of a company which has been wound up see s. 242. After 3 years from 
the date of dissolution of a company no responsibility will rest on the company or the 
Uquidator or any person to whom the custody of any document has been committed by 
reason of the same not being forthcoming [sub-s. (2) of s. 242]. 
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For the power of the Court to declare within 2 years the dissolution of a company 
to be void sec s* 243. The person on whose application such an order is made must 

within 21 days of the order file with the registrar a certified copy of the order. For 

the consequence of default see sub^s. (2) of s. 243. 

If the winding up of a company is not concluded within one year, the liquidator 

should file in Court or with the registrar, as the case may be^ once in each year and at 

intervals of not more than 12 months a statement in the prescribed form in respect of 
the proceedings in and position of the liquidation. See the amended s. 244 and 
Rules 245-247 of the Calcutta High Court Rules, 1939. For the penalty for default see 
s. 244 (3). The new sub-s. (4) thereof provides that when the statement is filed in Court 
a copy shall simultaneously be filed with the registrar. 

Affidavit. 

As to the Court or person before whom an affidavit for the purposes of winding up 
proceedings may be sworn see s. 245. 

As to the saving of winding up already commenced before 15th January, 1937 see 
the new provisions in s. 284. 

Winding up of Unregistered Compsmies. 

An unregistered company may be wound up under the present Act. All the 
provisions of this Act with respect to winding up will apply to an unregistered company 
with certain exceptions and additions mentioned in ss. 271 to 276 (see notes to these 
sections). 

For the meaning of the expression “unregistered company” see s. 270 and notes 
thereto. Any partnership, association or company consisting of more than 7 members 
may be wound up under the provisions of Chapter IX. 

It has been provided by the new sub-s. (3) of s. 271 that where a company incor- 
ported outside India (Pakistan—in Pakistan) ceases to carry on business in this country 
it may be wound up as an unregistered company under Part IX, notwithstanding that 
it has been dissolved or otherwise ceased to exist as a company under or by virtue of 
the laws of the country under which it was incorporated (see notes to s. 271), 

Banking Companies. 

By the Companies (Amendment) Act, 1936 a new Part, namely, Part XA was 
introduced making provisions regarding the banking companies. 

A banking company has been defined as a company which carries on as its principal 
business the accepting of deposits of money on current account or otherwise, subject to 
withdrawal by cheque, draft or order, notwithstanding that it engages in addition, in any 
one or more of the forms of business mentioned in clauses (I) to (17) of s. 277F. “Any 
company which uses as part of the name under which it carries on business the word 
*bank*, ^banker’ or ^banking’ shall be deemed to be a banking company notwithstanding 
that the accepting of deposits of money on current account or otherwise, subject to 
withdrawal by cheque, draft or order, is not, or is not shown to be, the prificlpal 
business of the company.” This has been provided by the Indian Companies (Second 
Amendment) Act X5Q of 1942 which came into force on 1st November, 1943 (see notes 
to s. 277F). 

After the commencement of the aforesaid Amending Act of 1936 that is after 15th 
January, 1937 no company formed for the purposes of carrying on business as a banking 
company or which uses as part of its name the word “bank”, “banker” or •‘banking** 
shall be registered unless the memorandum limits the objects of the company to the 
carrying on of the business of a banking company as defined above [see sub-s, (1) of 
i. 277G]. 
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No banking company whether incorporated in or outside India (Piakist;a»—in 
Pakistan) shall after two years irom ISih January, 1937 carry on any form of business 
other than those specified in s. 277F [see sub-s. (2) of s. 277G]. 

No banking company shall after 15th January, 1939 employ or be managed by a 
managing agent other than a banking company for the management of the company 
(S. 277H). 

By s. 277HH which has been introduced by the Indian Companies (Amendment) 
Act IV of 1944 it has been provided that no banking company, whether incorporated 
in or outside India (Pakistan—in Pakistan), which carries on business in this country, 
shall after the expiry of two years from 1st July, 1944, employ or be managed by a 
managing agent, or any person whose remuneration or part of whose remuneration, 
takes the form of commission or a share in the profits of the company, or any person 
having a contract with the company for its management for a period exceeding five 
years at any one time (sec notes to s. 277HH), 

No banking company shall, after 15th January, 1937 commence business unless 
shares have been allotted to an amount sufficient to yield at least Ks. 50,000 as working 
capital and unless a declaration, verified by an affidavit signed by the directors and 
the manager, that Rs. 50,000 at least has been received by way of jxiid up capital, has 
been filed with the registrar (s. 2771). For form of this additional declaration«see 
Form XLVI in App. A. 

No banking company, whether incorporated in or outside India (Pakistan—in 
Pakistan), if incorporated on or after 15th January, 1947, shall, after the expiry 
of two years from 1st July, 1944, carry on business in this country, unless (a) the 
subscribed capiml of the company is not less than half tlic authorized capital and 
the paid up capital is not less than half the subscribed capital; (b) the capital of 
the company consists of ordinary shares only, or ordinary shares and such preference 
shares as may have been issued before 1st July, 1944; and the voting rights of all 
shareholders are strictly proportionate to the contribution made by the shareholders to 
the paid up capital of the company [see the new s. 2771 substituted for s. 2771 by the 
Indian Companies (Amendment) Act IV ot J944J. 

No banking company shall create any charge upon its unpaid capital, and any 
such charge will be invalid (s. 277J). 

As to the provision for maintaining a reserve fund and the mode of its investment 
see s. 277K. 

Every banking company must maintain, by way of cash reserve, in cash a sura 
equal to at least 1J per cent, of its time liabilities and 5 per cent, of its demand liabilities 
and must file with the registrar before the lOlh day of every month three copies of a 
statement of the amount so held on the Friday of each week of the preceding month 
with particulars of the time and demand liabilities of each such day (sec s, 277L). But 
these provisions will not apply to a scheduled bank as defined in cl. (e) of s. 2 of the 
Reserve Bank Act, 1934 [see sub-s. (3) of 277L]. For form of this monthly statement, 
see Form XLVH in App. A. 

For the consequences of default in complying with the requirements of ss. 277G, 
277H, 277HH, 2771, 277J, 277K, 277L and 277M (infra) see sub-s. (4) of s. 277L. 

A banking company shall not form any subsidiary company [for definition see 
8ub-8. (2) of 8. 2] except a subsidiary company formed for undertaking and executing 
trusts &C. and such other purposes set forth in s. 277F (sec s. 277M). Note the amend¬ 
ment (shown within square brackets) made in s. 277M by the amending Act 11 of 1938. 

As to the power given to the Court for staying suits and proceedings against a 
banking company which is temporarily unable to meet its obligations, and the procedure 
for obtaining relief including the interim relief see s. 277N and Rule 242 of the Calcutta 
Efigh Court Rules, 1939. 
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Bankittf Companiet Aet, 1049. 

The aforesaid Part XA of the Indian Companies Act has been repealed in India by 
8. 56 and the Second Schedule of the Banking Companies Act X of 1949 which came 
into force on 16th March, 1949—vide notes lo s. I of the latter Act printed in App, K. 
For the objects and Reasons of this Act see the first page of App. K. The Rules framed 
under this Act have also been given in the said Appendix. 

As Part XA of the Indian Companies Act has not yet been repealed in Pakistan, 
this Part has been given in the body of the book with annotations. 

PAKISTAN 

Banking Companies (Control) Act, 1948. 

In Pakistan Banking Companies (Control) Act XXTI of 1948 to provide for the 
control of banking companies by the State Bank of Pakistan has however been passed 
which aimc into force on 10th January, 1948 (vide the first page of App. L) and this 
with the Rules (both as subsequently amended) framed thereunder has been printed 
in App. L. The Banking Companies (Restriction of Branches Act, 1946 (repealed in India 
by the Banking Companies Act X of 1949) which is in force in Pakistan has also been 
given in the aforesaid App. L, ^ 

Supplementml. 

Legal proceedings and offences. 

No Court inferior to that of a Presidency Magistrate or a Magistrate of the first 
class can try any offence against the Act fs. 278 (I)]. All offences against the Act arc 
non*cognizable. As to the j)owcr of summary conviction by a Presidency Magistrate 
sec 8. 278 (2) and notes; and as to the application of the fines under the Act sec s. 279. 

Power to require security for costs from a limited company. 

Where a limited company is plaintiff or petitioner in a suit or other legal proceeding 
any Coutt having jurisdiction in the matter may require the company to give security 
for costs and may stay all proceedings until the security is given. See s. 280 and notes 
thereto. 


Power of Court to grant relief to directors and others. 

If in any proceeding against a director, manager, managing agent, auditor or officer 
of a comiMiny in any Court for negligence, default, breach of duty or breach of trust, 
it appears to such Court that such a person acted honestly, and reasonably, the Court 
may relieve him wholly or partly. Sec the new s, 281 and notes. Where such a person 
has reason to apprehend that any claim will or might be made against him in respect 
of such negligence dec,, he may apply to the Court for relief and the Court, that is, the 
Court having jurisdiction under s. 3, shall have the same power to relieve him as the 
Court before whom any such suit or prot'ceding may be brought [sub-s. (2) of s. 281]. 
As to the mode of application see Rule 243 of the Calcutta High Court Rules, 1939. 

Penalties for false statements and improper use of 

As to the penalty for wilful false statements in any return, report, certificate, 
balance sheet or other documents see s. 282 and notes thereto, and as to the penalty 
for improper use of the word ‘‘Limited” by any person or persons see s. 283. 
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Penalty for wrongful withholding of property. 

By the new 8. 282A severe punishment has been provided for wrongful withholding 
or misapplication of a company’s property by any director, managing agent, manager 
or other officer or employee of the company and a more severe punishment for failing 
to deliver up or refund the same within a time to be fixed by the Court trying the 
offence. 


Penalty for misapplication of the employees* securities &c. 

All moneys or securities deposited with a company by its employees in pursuance 
of their contracts of service shall be kept or deposited by the company in a special 
account in a scheduled bank [sub-s. (1) of s. 282BJ. 

Where a provident fund has been constituted by a company for its employees, all 
moneys contributed to such fund (whether by the company or by the employees) 
including interest &c. shall, after 15th January, 1937, be either deposited in a Post 
Office Savings Bank account or invested in securities mentioned or referred to in 
clauses (a) to (c) of s. 20 of the Indian Trusts Act, 1882 (see s. 282B and notes). An 
employee will be entitled on request to see the bank’s receipt for any money or security 
referred to in sub-ss. (1) & (2) of s, 282B. For the consequences of contravention of 
these provisions see sub-s. (5) of s. 282B. 

In this connection see the new proviso to sub>s. (2) and also the new sub-s. (6) of 
8. 282-B and generally the notes to s. 282B. • 

Table A. 

In the case of a company limited by shares, if articles arc not registered or if 
articles are registered, in so far as they do not exclude or modify the regulations in 
Table A, those regulations shall, so far as applicable, be the regulations of the company 
(see 8. 18). 

The Companies (Amendment) Act, 1936 has, by amending sub-s. (2) of s. 17, 
provided that the articles of a company shall l>e deemed to contain regulations 56, 66, 
71, 78, 79, 80, 81, 82, 95, 97, 105, 107, 112, 113, 114, 115 and 116. Thus these regulations 
have beSh made compulsory. 

The regulations 78 to 82 both inclusive shall not be deemed to be included in the 
articles of a private company except one which is the subsidiary company of a public 
company. Regulation 107 shall be deemed to require that a smtement of the reasons 
why of the whole amount of any Item of expenditure, which may in fairness be distri¬ 
buted over several years, only a portion thereof is charged against the income of the 
year, §j;^all be shown in the profit and loss account, unless the company in general 
meeting shall determine otherwise [see the proviso to sub-s. (2) of s. 17]. 

As to other compulsory provisions in the articles of a company see s. 79. 

By the Companies (Amendment) Act 1936 the following regulations of Table A have 
been amended, namely regulations 3, 4, 8, 20, 41, 44, 46, 49, 51, 60, 65, 77, 83 97 and 
107. By the same Act the new regulation 44A has been introduced and the new 
regulations 103, 104 and 106 have been substituted for the old ones. By the amending 
Act H of 1938 amendments have been made in regulations 56, 77, 106, 109 and 116. 
For the amendments and alterations sec all these regulations. 

Stamp* 

For the stamp duty on affidavit, agreement, articles of association, share certificate, 
copy or extract, debenture, bond, conveyance, indemnity bond, allotment letter, memo¬ 
randum of association, proxy, security bond, share warrants to bearer and transfer of 
shares and debentures see App. F. * ... 
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Capital bsuat (Contmuaaca of Control) Act X3UX of 1947. 

Tht above mentioned Act as in force in India and Pakistan with the relevant Rules, 
Exemption Orders etc. has been printed in App. G. 

Registers and Books. 

A list of the registers &c. required to be kept at the registered office of a company 
has been given in App. D. 

Documents &c. required to he filed with the registrar. 

These have ilen given in App. C. 

Offences under the Act. 

A list ot offences, offenders and maximum punishments provided in the Act has 
been given in App. B. 

These matters ha^c not therefore been dealt with in detail here. 


1 ABLE OF CORRESPONDING SECTIONS—I 


Indian 
Act ot 
1913 


Subject 


1 Short title, commencement and extent 

2 Delinttions 

2(1) Definition of private company 
(13)> 

2(2)1 Subsidiary company 

2A 1 Provisions as to companies registered in Burma or Aden 

3 Jurisdiction of Court 


Prohibition of partnership exceeding certain number 

Mode of forming company 

McKie of forming company limited by shares 

Mode of forming company limited by guarantee 

Mode of forming unlimited company 

Signature of memorandum 

Restriction on alteration of memorandum 

Name of comjiany and change of name 

Alteration of memorandum 


Power of Court when confirming alteration . 
Exercise of discretion by Court 
I Procedure on confirmation of alteration 
Effect of failure to register within three months 
Restriction of articles 
Application of Table A 
Form and signature of articles 
Alteration of articles . 

Effect of alteration of memorandum and articles 
Effect of memorandum and articles .. 
Registration of memorandum and articles . . 
Efi^ of registration 


English 1 
Act of 
1908 

English 
Act of 
1929 

295 

385 

296 

285 

380 

121(1) 

26 

121(3) ‘ 

— 

127 

1 .-i.. 


i 131(1); 

131(7), 

163, 

131(8) 

380 

1 

357, 

358 

2 

1 

3 

2 

4 

2 

5 

2 

» 6 

3 

7 

4 

8 

17,19 

9(1), 

9(2), 

5 

9(5) 

9(4) . 

5 

9(5) 

5 

9(6), 

5 


10 

6,7 

11 • 

8 

) 12 

9 

. 13 , 

10,319 


22 

14 

20 

IS 

12 

! 16 

13 
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English 

English 

Act of 
1913 

Subject 

Act of 
1908 

Act of 
1929 

24 

25 

Conclusiveness of certificate of incorporation ... 

Copies of memorandum and articles to be given to 

I 

17 

15 

25A 

members 

Alteration of memorandum and articles to be noted in 

18 

23 

26 

copies 

*— 

24 

Association not for profit ... 


18(1) 

(4) 

11 

28 

Companies limited by guarantee 

21 

21 

Nature of shares 

22 

62 

29 

Certificate of shares for stock 

23 

68 

30 

Definition of “member” 

24 

25 

31 

Register of members 

25 

95 

31A 

Index of members ... 

_ 

96 

32 

Annual list and summary ... 

26 

108, 

110 

32(4) 

Certificate by private company with annual return ... 


111 

33 

Trusts not to be entered ... 

27 

lOl 

34 

Transfer of shares ... 

1 28 i 

63,65.66 

35 

Transfer by legal representative 

29 

64 

36 

Inspection of register of members . 

30 

98 

37 

Power to close register 

31 

99 

38 

Power of Court to rectify register 

31 

99 

39 

Notice to registrar of rectification of register 

34(4) 

100 

40 

Register to be evidence . ... ... , 

33 

102 

41 

Branch register in U.K. 

34 

103 

42 

Regulations as to British register 

35 

104 

42A 

Regulation as to Burma register 

— 


43 

Issue of share-warrants 

; 37(1) 

70 

44 

Effect of Do. . 

37(2) 

70 

45 

Re^stration of name of bearer of share-warrant 

37(3) 

97 

46 

Position of beater of share-warrant ... 

' 37^) 

97 

47 

Entries in register of Do. 

37(5) 

97 

48 

Surrender of share-warrant ... 

37(6) 

1 

97 

49 

Power company to arrange for different amounts on 
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! 39 

48 

50 

Power to alter share capital ... 

1 41 

50 

51 

Notice to registrar ... 

1 42 

51 

52 

Effect of conversion of shares into stock 

1 

52,95 

53 

Notice of increase of share capital ... 

I 44 

52 

54A 

Prohibition of purchase by company of its owh share 




or giving financial assistance for that purpose 

’ — 

45 

55 

Reduction of share capital ... 

46 j 

55 

56 

Application to Court for confirmation 

Addition of “and reduced” ... 

47 

56 

57 

48 

57 

58 

Settlement of list of objecting creditors 

49(1), (2) 

56 

59 

Power to dispense with consent of creditor ... 

49(3); 

; 56 

60 

Order confirming reduction ... 

SO ; 

; 57 

61 

Registration of order and minute 

51 

58 

62 

Minute to form part of memo. 

52 , 

1 58 

63 

Liability of members in respect of reduced shares ... 

1 53 

1 59 

64 

Penalty on concealment of name of creditor ... 

54 

60 

65 

Publication of reasons for reduction ... 

55 

' 57 

66 

Increase and reduction in case of company limited by 




guarantee 

56 

1 51,55 

66A 

Variation of rights of special classes of shares ... 


! 61 

67 

Registration of unlimited company as limited 

57 

^ 16 
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Indian 

Act of Subject 

1913 



68 Power of unlimited company to provide for reserve 

share capital on re-registration 

69 Reserve liability of limited company ... 

70 Director with unlimited liability 

71 Special resolution for that ... 

72 Registered office of company 

73 Publication of comrany’s name 

74 Penalties for non-publication — 

75 Publication of capital 

76 Annual general meeting 

77 Statutory meeting ... 

78 Extraorc^ary general mcetinc on requisition ... 

79 Provision as to meetings and votes ... 

80 } Representation at meetings of other companies 

81 I Extraordinary and special resolutions 

82 I Registration &c. of do. 

83 I Minutes ot proceedings of general and directors’ meetings 
I Directors obligatory 

83B I Appointment of directors ... . . ... ... 

84 i Restriction on appointment and advertisement of direc-1 

' tors ... ... ... ... .. ... I 

85 Qualification of directors 

^ * Validity of acts of directors ... 

86A Ineligibility of bankrupt to act as director 
86B ' Assignment of office oy director 

86C ] Avoidance of provisions relieving liability of directors, 
managers and others 
86D Loans to directors ... 

86E Director not to hold office of profit ... 

86F l^ohibition of making contracts with company . . 
86G I Removal of diiectors 

86H Prohibition of selling by direitors of company’s pro- 
* perty or remitting loans of directors 
861 Vacation of office of direaor 

87 Register of directors &:c, 

87A Duration of appointment of managing agent ... 

87B Conditions applicable to managing agent 
87C Remuneration of managing agent 
87D Loans to managing agent ... 

87E Loans to or by companies under the same management 
87F Purchase of shares of company under same managing 
agent 

87G Restriction on powers of issue debentures or to manag¬ 
ing agent to invest funds of the company ... 

87H Managing agent not to engage in a competing business 
871 Limit on number of directors appointed by managing 
agent 

88 Form of contract ... 

89 Bills of exchange and promissory notes 

90 Execution of deeds abroad ... 

91 Power to have official seal abroad ... 

91A Disclosure of interest by director 

91B Prohibition of voting by interested director 
91C Disclosure to members of contract appointing manager 
9ID Contract by agents in which company is undisclosed 
principal 


English English 
Act of Act of 
1908 1929 


58 

53 

59 ' 

49 

60 , 

146 

61 

147 

62 , 

92 

63(1) 

93 

63(2). (3) 

93 


93 

64 

112 

65 

113 

66 1 

114 

67 

115 

68 , 

116 

69 1 

117 

70 . 

118 

71 

120,121 


139 

I 

1 

1 72 » 

140 

I 73 

141 

i 74 

143 

I ... 

142 

— 

151 


152 

! 

75 

144 


j — 

1 

1 

' 29 

77 

30 

78 

31 

79 

32 


149 


I 
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bidian 
Act of 
1913 


92 

93 


94 

95 

96 

97 

98 
98A 

99 
100 

101 

102 

103 

104 

105 
105A 
105B 
105C 
t06 

107 

108 
109 

109 A 

no 

111 

112 

113 

114 

115 

116 

117 

118 

119 

120 
121 
122 

123 

124 

125 

126 

127 

128 

129 

130 
!31 


Subject 


Filing of prospectus 

Specific requirements of prospectus ... 


Meaning of vendor ... 

I Application of s. 93 to the case of property taken on 
; lease 

j Invalidity of conditions as to waiver or notice ... j 
I Saving of liability in certain cases ... ... ... i 

Obligation where no prospectus issued ... ... ' 

Document offering shares &c. for sale will be deemed 
a prospectus ... ... ... ... ... j 

Restriction on alteration of terms ... 

Liability for statement in prospectus ... 

Restriction as to allotment ... ... ... ... ; 

Effect of irregular allotment ... ... ... ' 

Restrictions on commencement of business ... ... [ 

Return of allotment ... 

Power to pay commissions &c. ... .. ... i 

Power to issue shares at a discount ... ... i 

Issue of redeemable preference shares ... .. j 

Further issue of capital 

Statement in balance-sheet as to commissions and dis-1 
counts ... ... ... ... .. ... I 

Power to pay interest out of capital ... ... | 

Limitation of time for issue of certificate ... ' 

Mortgages and charges to be registered ... ... | 

Registration of shares on properties acquired subject i 

to charge ... ... ... | 

Particulars of series of debentures . . ... ’ 

Particulars of commissions &c. ' 

Register of mortgages & charges 

Index to do. . 

Certificate of registration ... ... ... 

Endorsement on debenture &c. ... ... ... j 

Duty of company regarding registration 

Copy of instrument to be kept at registered office 

Re^stration of appointment of receiver 

Filing of accounts of receiver 

Rect^cation of register of mor^ges ... 

Registration of satisfaction ... 

Penalties 

Company’s register or mortgages 
Rigiit ot inspecdon of the same 

Do, of register of debenture-holders A of having copies 
of trust deed 
Perpetual debentures 
Power to re-issue redeemed debentures 
Spedfic performance of contract to take debentures ... 
Payment by receivers and priority of debts ... 

Company to keep proper b^ks 
Annual balance sheet 


English 

English 

Act of 

AaOf 

1908 

1929 

80 

34 

81(1). (5) 

35(1), (2). 

(7) to (9) 

(4).(6),Sch. 
IV.Pt. 1, 

i 

1-4,6-15 

pt. in. 


1 to 4 

81(2); 

Do. 

81(3) , 

Do. 

81(4) 1 

Do. 

81(6) 

Do. 

82 

40 


38 

83 

36 

84 1 

37 

85 

39 

86 

41 

87 

94 

88 

42 

89 

43 


47 

— 

46 


— 

90 

44 

91 : 

54 


67 

93(1) ; 

79 

_ ! 

81 

93(3) ; 

V 79 

93(4) j 

79 

(8) 

82 

98 1 

82(4) 

93(5) ; 

82 

93(6) * 

83 

93(7) i 

i 80 

93(9) ! 

1 87 

94 

86 

95 

310 

96 I 

85 

97 1 

84 

99 

80(3) 

1 83(2) 

100 

88 

101 

i 

102 

73 

103 

74 

104 

75(3), (4) 

105 

76 

107 

78 

— 

122 

113(3) 

123, 129, 
130 
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Subject 


131A Director^' report ... ... ... ... ... j 

132 Contents ci balance-sheet ... ... ... , ... i 

132A Balance-sheet to include particulars as to subsidiary 

I companies 

133 Authentication of balance-sheet 


134 1 Copy to be forwarded to registrar 

135 ' Right of members to have copy 

136 1 Certain companies to publish statements 

137 1 Power of registrar to call for explanation 

138 Investigation by inspectors ... 

139 Application for inspection 

140 Inspection and examination .. 

141 Results of examination 


141A Institution of prosecutions ... ... ... ' 

142 Power of company to appoint inspectors ... i 

143 Report of inspectors to be evidence ... ... 

144 Qualification and appointment of auditors ... ... i 

145 Powers and duties of auditors 

146 Rights of preference shareholders 

147 { Carrying on business with less than legal minimum . . 

148 I Ser\'ice of documents on company 

149 I Service on registrar ... 

150 I Authentication of documents ... 

151 I Application and alteration of tables and forms and 
i jKiwcr to make rules 

152 j Power to refer matters to arbitration ... 

153 ; Power to compromise with creditors ... 

15.^.\ ‘ Provisions for faciliating arrangements &c. ... 

i53B I Power to acquire shares of dissenting shareholders 

154 i Conversion of private into public company ... 

155 j Mode of winding up ... 

156 1 Liability of present and past members 

157 j Liability of directors having unlimited liability 

158 Meaning of contributory 

159 ' Nature of liability of contributory ... 

160 I Contributories in case of death 

161 Contributories in case of insolvency of members 

162 I Circumstances in which company may be wound up ... 

163 i Cora^ny when deemed unable to pay its debts 

164 , Winding up may be referred to District Court 
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230-A. Disclaimer of property, 

231. Fraudulent preference. 

232. Avoidance of certain attachments, executions, etc. 

233. Effect of fioadng charge. 

234. General scheme of liquidation may be sanctioned. 

235. Power of Court to assess damages against delinquent directors, etc. 

236. penalty for falsification of boolcs. 

237. Pmsecution of delinquent directors. 

i 
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Sections. 

238. IPenalty for false evidence. 

238^A.X^enid provisiotts. 

239. Meetings to ascertain wishes of cretUtors or contributories. 

240. jDocuments of company to be evidence. 

241. Ihspectioii of documents. 

242. Disposal of documents of company. 

243. Power of Court to declare dissolution of company void. 

244. Information as to pending liquidations. 

244-A, Payments of liquidator into bank. 

244-B. Unclaimed dividends and undistributed assets to be paid to Companies Liquidation 
Account. 

245. Court or person before whom affidavit may be sworn. 

Rules, 

246* Power of High Court to make rules. 

Removal of defunct Companies from Register, 

247, Registrar may strike defuna company off register. 


PART VI. 

REGISTRATION OFnCE AND FEES. 

248. Registration offices. 

249. Fees. 

249-A. Enforcing submission of returns and documents to registrar. 


PART VII. 

APPLICATION OF ACT TO COMPANIES FORMED AND REGISTERED 
UNDER FORMER COMPANIES ACTS. 

250. Application of Act to companies formed under former Companies Acts, 

251. Application of Act to companies registered but not formed under former Com¬ 

panies Acts. 

252. Mode oi transferring. 


PART VIIL 

COMPANIES AUTHORISED TO REGISTER UNDER THIS ACT. 

253, Companies capable of being registered. 

254, Definition of **}oint*8tock company,” 

255, Requirements for registration by joint-stodt companies. 

25d. Requirements for registration hf other than joint-stock companies. 

257. Authentication of statement of existing eomptnies. 

258, Rqg^istrar may require evidence as lo natme of company. 
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259. On fqiiwitloit dt liaidcisig cxmpAUf wiib Umlted HabiHty* notiee to lie given to 

cimotiusrs. 

260. EaceinfKioii of certain companies fma payment of feet. 

261* Adititfon of ^^Jimited^ to name 

262. Certi£tcate of registration of existing companies. 

263. Vesting of property on regUtratloiL 

264. Saving of existing liabilities. 

265. Ckmdnuation of existing suits. 

266. Effect of registration under Act. 

267. Power to substitute memorandiun and articles for deed of settlement \ 

268. Power of Court to stay or restrain proceedings. 

269. Suits stayed on winding up order. 


PART IX. 

WINDING UP OF UNREGISTERED COMPANIES. 

270. Meaning of ‘^unregistered company.** 

271. Winding up of unregistered companies. 

272. Contributories in winding up of unregistered companies. 

273. Power to stay or restrain proceedings. 

274. Suits stayed on winding up order. 

275. Directions as to property in certam cases. 

276. Pronsions of the Part ctimulative. 


PART X. 

COMPANIES ESTABLISHED OUTSIDE INDIA/PAKISTAN 

277. Requirements as to companies established outside India/Pakistan. 
277-A. Restriction on sale and offer for sale of shares. 

277*B. Requirements as to prospectus. 

277<!. Restriction on canvassing for sale of shares. 

277*D. Registration of charges. 

277-E. Notice of aj^intment of receiver. 


PART X.A. 

BANKING CXIMPANIES. 

[Repealed in India, See s, S6 and the Seemd Schedule of the Banking 
Companies Act X of 1949 (printed in the Appendix K)], 

277^F. Definition of banking company. 

277-G. Ximitatiem activities of banking company. 

277*>tl. Banking company not to employ managing agent. 

277-III}. Prohibition of employment of managing agent and restrictions on certain fonOE 
di employment. 
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Seakm^. 

W-% Restriction on ccrnimencement of business and conditions for carrying on business 
by banMng company. 

277-J* Prohilwtion of charge on unpaid uipital. 

277-K. Reserve fund. 

277-L. Cash, reserve. 

277-M. Restriction on nature of subsidiary companies. 

277-R Power of Court to stay proceedings. 


PART XL 

SUPPLEMENTAL. 

Legal proceedings, o0ences, etc* 

278. Cognizance of offence. 

279. Application of fines. 

280. Power to require limited company to give sectirity for costs, 

281. Power of Court to grant relief in certain cases. 

282. Penalty for false statement. 

282-A. Penalty for wrongful withholding of property. 

282>B. Penalty for misapplication of securities by employers. 

283. Penalty for improper use of word “Limited.*' 

284. Saving of pending proccedingvs for wimling up. 

285. Saving of document. 

28(5. Former registration offices, registers and registrars tojuinii<‘d. 

287. Savings for Indian Life Absiirancc Companies Au, 1912, and Pro\ident Insuraiuc 
^ S^ieties Act, 1912. 

288. Construction of “registrar of joint-stock comjianics’* in Act XXI of I860. 

289. Act not to apply to Banks of Bengal, Madras or Bombay. 

289-A. Application of Act to non-trading companies with purely Provincial objects. 

290. Repeal of Acts and Savings. 

The First Schedule. 

The Second Schedule. 

The Third Schedule. 

The Fourth Schedule. 



THE INDIAN COMPANIES ACT 


ACT NO. Vll OF 1913. 


{Received the assent of the Governor General on 27th March, I9J3). 


An Act to consolidate and amend the law relating to Trading 
Companies and other Associations. 

For statement of Objects and Keasoiis, see Gazette of India, 1912, Pt. V, p* 151; for 
of the Select Committee sec ihid, i9n, Pt. V, p. 45; and for Proceedings in 
Council, sec tbtd^ 1912, Pt, VI, p. 586, and thid, 1913, Pt. V, pp. 106 and 300. 

Hitloiy of company law in England -In England the formation of joint-stock 
(ompanics for trading and other purposes dates back several centuries (I). The East 
India Compariy \^ab formed in 1600 in the reign of Queen EH/abctb, but up to 1844 
companies were incorporated cither by Royal Charter or by special Acts of Parliament, 
for the Companies Aci, 1844 for the first time made provision for incorporation and 
registration of companies without the necessity of a Royal Charter or special Act of 
Parliament. The privilege of limited liability was not however granted till 1855. In 
1856 a itKlifying law was passed followed by an amending Act in 1857. The law was 
again codified in 1862. This was a comprehensive Act and a large number of im{>ortant 
decisions in English Courts were passed under this Act. between that year and 1908 
several amending Acts were passed. They were consolidated by the Companies (Con¬ 
solidation) Act, 1908 which will be referred to in the following pages as the English 
Act of 1908, A consolidating English Act (19 & 20 Geo. 5. c. 21) was again passed in 
1929 which consolidated all the amending Acts passed between 1908 and 1928. This Act 
tame into operation on the 1st of November, 1929. 

Recently an Amending Act, viz,^ English Companies Act, 1947 (10 &: 11 Geo. 6, 

Ch, 47) was passed in England consisting of 123 sections and 9 schedules. Of these 

only some 25 sections or parts of sections and pans of 2 schedules were brought into 
force on December 1, 1947, and the British Goveniment brought into force the 
remaining provisions of the aforesaid Act after passing another consolidating Act in 
1948 (11 & 12 Geo, 6, c, 38) which came into effect on 1st July, 1948. 

History of company low bi India :—In India following the English Companies 
Act of 1844 (7 and 8 Viet., c, 110) an Act for “Registration of Joint-Stock Companies^ 

was, for the first time, enacted in the year 1850 (2). Every unincorporated company of 

partners associated under a deed containing a provision that the shares in the stock m 
business of the said company were transferable without the consent of all the paitnem* 
and also every company established for some literary, scientific or charitable purpose* 

(llGore-Browne, 36th ed.> p. L 
(2) Act JO-m of 1850, 
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witicli ftot carry o» any bu8ine8$ for inecuoiary beaeftt ci any of the projpriot<^ 
or Oharcboldero, ’Were entitled to registration under this Act The Supreme Ccnms of 
Calcutta, Madras and Bombay were*authorised to order such registration. 

Salient (eatuires of oarliest contpany legialatioti :---Although in this Act the 
privilege ol limited UabUity was not conferred on the members, several important provl* 
sions relating to the management of joint-stock companies were, for the first time, enacted: 
e.g., provisions relating to—holding of one or more general meetings every year; holding 
of extraordinary general meetings upon the requisition of seven or more members; pro¬ 
hibition as to purchase by the company of its own shares or grant of loan to any person 
on the security of such shares; prohibition of and restriction to granting loans to the 
directors and officers of the company or their becoming security or guaran^ for any 
loan; half-yearly audit and report by auditors on balance-sheet and profit and loss 
account. There were provisions regarding transfer of shares. Trusts were not recognized, 
fiidts by or against a company registered under the Act (3) were allowed to be instituted 
in its registered name. The company was permitted to sue, and be sued by, its share¬ 
holders, and thus its distinct entity was recognized. Unpaid capital was a debt to the 
company. In the case of insolvent companies there were provisions like the winding up 
proceedings, and the directors might be examined on oath as provided in the present 
Act Rateable contributions were to be realised from the shareholders for payments of the 
company's debts. Liability of past members was indicated; and finally, the company 
was to be dissolved. Thus the Act of 1850(3) may be said to be the nucleus around 
which subsequent Companies Acts developed, though strictly speaking they were all 
enacted on the lines of English Companies Acts. 

Indian Acts between 1857 and 1913 :—^In 1857 an “Act (4) for the incorpora¬ 
tion and regulation of Joint-Stock Companies and other Associations either with or with¬ 
out limited liability of the members thereof* was passed; but under this Act the privi¬ 
lege of limited liability was not extended to any company formed for the purpose of 
banking or insurance (5). This disability was removed by Act VII of I860 passed on 
the lines of the English Act of 1857. Then following the English Act of 1862 a com¬ 
prehensive Act (6) was passed in India in 1866 for consolidating and amending “the 
laws relating to the incorporation, regulation and winding up of Trading Companies and 
other Associations.’* This Act was recast in 1882(7) embodying the amendments that 
were made in the company law in England up to that time. 

Between the year 1882 and 1913 the following amending Acts were passed in India. 

Act VI of 7887—providing for priority of debts in the winding up of a company. 

Act XII of 1891 —making some verbal corrections and introducing the word “hundi** 
after the word 'bill* in e. 144, cl. (f) of Act VI of 1882. 

Act XII of J89$--^^ving power to companies to alter their objects or forms of con¬ 
stitution subject to confirmation by the High Court. 

Act TV of /W—authorizing certain companies to keep branch register of members 
in the United Kingdom. 

Act IV of /y/O—authorizing payment of interest out of capital and re-issue of 
redeemed debentures. 

Act VII of 1913 Then following the English Companies (Consolidation) Act, 
1908 the present Companies Act (8) was passed in India in 1913 which is, as were the 
previous Acts, almost a verbatim reproduction of the English Act (9). Some minor amend- 

1[3) Act XUII of 1850. 

(4)Act XIX of 1857. 

{5} Ibid, 8. 1 (proviso). 

(6) Act X of 

(7) Act VI of 1881 
(SUct VII of 1913. 

(9) In re Mirza Ahmed (1924] 581 83 iC. 94. 
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were m eftcctdl to tlie lodlao Act wliictl will be nmtloeedl ia iMir 
imoper famm. 

Ad XXU of 1$36 :^Th.e meet tacteoeire emetidmeots, cbidSiy on the liner d tlie 
new proviribne introduced in the English Compenies Act of 1929, were made by 
the Indian Companies (Amendment) Act, 1935 which received the assent of the Coveiwor* 
General on 27th Oaober, 1935 and came into operation on 15th }annary, 1937 {tdde 
Gazette of India dated 28th November, 1935, Part 1, I492)< The provisions d this 

amending Act have been incorporated in this work and have been shown in italici. 

Other amendments made in the Act since that date have also been incmporated 
in the sections in iktUcs within inverted commas or within square brackets. 

Preamble t*—In the preamble of Act VI of 1882 after the words ‘‘law relating 
there occurred the words “the incorporation, regulation and winding up of" which have 
been omitted in the present Act* In the English Act there is nO such preamble* No 
doubt a preamble can be looked at when the section is ambiguous and it supplies a 
key to the mind of the legislature and indicates what its intention was, but where the 
language of the section is clear, a preamble cannot control its provisions (11). A preamble 
cannot be taken to have cut down the express provisions of a statute (12). 

The rule is that the preamble cannot be made use of to control the enactments 
themselves when they are expressed in clear and unambiguous terms. The Court has 
to look to the actual words creating the right, imposing the obligation or conferring 
the power, as the case may be. If such words arc in the enactment, it is to that the 
Court must look; if in a preamble, to that (13). When a preamble contradicts the enacting 
portion of a statute and that portion is quite clear, the enactment must prevail (14). 

It is not open to the Courts to question the right of the legislature to go beyond 
what was stated in the preamble as the reason for the legislation, for the legislature may 
very well have done actually a little more than what it started to do (15). 

Whilst a statement in the preamble of a statute as to its ultimate objective may be 
useful as throwing light on the nature of the matter legislated upon and must undoubt¬ 
edly be taken into consideration, it cannot be conclusive on a question of vires, where 
the legislature concerned has powers to legislate on certain specified matters only. The 
Court must still see, in such cases, whether the subject matter of the impugned legisla¬ 
tion is really within those powers (16). 

Cosistnietioa of a consolidatitig Act :—^A consolidating Act should be construed, 
not with reference to the circumstances existing at the time of the preceding Acts, but 
in relation to those existing at the time of the consolidating Act. The first step taken 
should be to interpret the language of the statute, and an appeal to earlier decisions can 
only be justified on some special ground (17). Lord Halsbury (Lord Chancellor) 
observed: “It seems to me that, construing the statute by adding to it words which 
are neither found therein nor for which authority could be found in the language of 
the statute itself, is to sin against one of the most familiar rules of construction, and 
I am wholly unable to adopt the view that where a statute is expressly said to codify 


(10) Acts X XI of 1914, Act XI of 1915, Acts XLII & XXVn of 192(1, Act XXXIH df 
1926, Act XIX of 1930 and Act I of 1932. 

(11) Mt. Rajpali e, SuraJ [1936] A. 507 (F.B.) at p 511, [1936] A.L.J, 659; see also Arulal 
V. Antonimuthu [1945] M, 47 ; Mani Lail u. Trustees &c. [1918] 45 C3al. 343; Tahmli 
n* Chanabaaapa [1943] B. 226; Darbar Patiala v, Narain Das [1944] L. 302. 

(12) Sutton t>* Sutton [1882] 22 D* 511 at p. 520; l>ebl Das e. Maharaj Run Chand 
n927j A* 593 (59^ 49 AIL 903, 25 A.L.J. 009, 102 I.C. 792, 

(13) fcnp. V. Benoari [1943] F.C 36 (71). 

(14) Bctowari u* Kma (19431 C* 285 (312). 

(15) Pami4l u. Juni£ [1936/M* 844 (848), 44 Ml^W, SS4. 

(16) Rex t/. Ratudeva (19501 F*a 67, [1950] 257 (2). 

(17) Bank of England n. Vagllano |l89i] A.CL }07* 
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!||iie law, you liberty to go otitstde the code «o m@i«cd, ];>eOauso tlie atiitenct 
o£ tliat code another law prevailed” ( 18 ). ‘^The quettion is not what may be supposed 

have been ititetMled> but what has been said” (19). 

|£ a conscdidation Aet re-enacts witlt a like context a word or phrase in one of the 
Acts consolidated which has received judicial interpretation, that interpretation wiU 
genesraPy be applit'oble to the same word or phrase in the consolidation Act (20). 

'SMmmmcm «o previous legislatiott: —^Thc positive enactment in a statute cannot be 
qtiailied or neutralized by indications of intention gathered from previous legislations 
Upon the same subject (21). Their Lordships of the JutUcial Committee observed: ”The 
respondent maintained this singular proposition that in dealing with a consolidating 
statute, each enactment must be traced to its original source and, when that is discovered, 
must be construed according to the state of circumstances which existed when it first 
became law. The proposition has neither law nor reason to recommend it. The very 
object of consolidation is to collect the statutory law bearing upon a j[>articular subject 
and to bring it down to date in order that it may form a useful code applicable to 
the circumstances existing at the time when the consolidating Act is passed” (22). In 
a subsequent case (23) their Lordships indicated a modification of this principle in the 
following words: “It is a sound rule of interpretation to take the words of a statute as 
they stand and to interpret them ordinarily without any reference to the previous state 
of the law on the subjet t or the English law upon which it may be founded, but when 
it is contended that the legislature intended hy any particular amendment to make 
substantial changes in the pre-existing law, it is impossible to arrive at a conclusion 
without considering what the law was previously to the particular enactment and to see 
whether the words used in the statute can be taken to effect the change that is suggested 
as intended.” In a recent case under the Sea Customs Act, 1878 Lord Thankerton who 
delivered the judgment of the Judicial Committee further observed: *‘lf there wcie 
any doubt as to the proper construction of s. 188 of the 1878 Act, it would undoubtedly 
be legitimate to consider the previous law which it was consolidating and amending” (24). 

Reference to the previous state of law is not relevant except where the provision is 
of doubtful import (25), 

Referenee to proceedings of the Legislatitre :—^In construing the meaning of the 
words used in a section, a reference to the proceedings in the legislature, e.g., statement 
made on introduction of the measure or its disc ussion, is not permissible (26). The 
practice of referring to the pfocc*eding8 of the legislature has been disappmved in the 
following passage: “Their Lordships observed that the learned Judges who constituted 
the majority in the appellate Court, although they do not base their judgment upon 

them, refer to the proceedings of the legislature.Tiicir Lordships think it right 

to express their dissent from that proposition. The same reasons which exclude these 
considerations when the clauses of an Act of the British legislature are under con¬ 
struction, are equally cogent in the case of an Indian statute” (27). Reference to the 


(18) Ibid at p. 120. 

(19) Brophy v. Attorney General of Manitoba [1895] A.C. 202 (P.C.) at p. 216. 

(20) Ramchattdra o. Bhalu Patnaik [1950] O. 125 (F.B.). 

(21) Administrator General v, Premlal 11895] 22 Cal. 788 (P.C.) at p. 797. 

(22) Ibid at p. 798, 

(23) Abdur Rahim v, Abu Mahomed [1928] P.C. 16 (18), 55 Cal. 403, 55 T.A. 96, .12 C.W.N. 
621, 47 C.L,J. 150. 

(24) Secmtary of State v. Mask A Co. (19403 P.C. 105 (109), 67 LA. 222, 44 CW.N. 109, 
[1940] Mad. 595, 188 I.C, 231; see also Emp. u. Benoari [19431 F.C, 36 (70); 
Venkateswara v, Venkatesha [1941] M. 449 (452). 

(25) Mool}i Jaitha & Co. i>, Khandesh 8, & W. Mills Co. [1950] F.C. 83. 

(26}Kri^na o. Nalkmcrumai [1919] 47 LA. 33, 22 Bom. L.R. 508 (EC,); Queen^Empress 

Skinner {Um L. 243 

(27) Administrator General p. i^cmlal (supra) at p. 7^, ^ ^ 
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U dm SdM Ckwsmtotee mini pr6a»Ni^g« in the kgisUifate is not penhlsilhk in nH 
el the lhtif!ir|Mretiide^ tii a ^tathtory |>rovi40n (^)< 

A i^mecli ihade la the couree o£ the debate oa a Bill could at best be indicative 
of the subjective iateut of the fl{maker> but it could not reflect the inatticuhite mental 
lirocem lying b^iud the majority vote whldti cancied the Bill. Nor is it reasonable to 
alsume the minds of all those legislator were in accord. The Court could only 
search fat the objective intent of the legislature primarily in the words used in the 
enactment aided by such historical material as reports of statutory ccunmittees, preambles 
etc* (2^ 

llefemce to ro|M»ni of Indian Lavr Commlsstonors t^A reference to the reports 
of the Indian Law Commissioners have, however, been held to be permissible, though 
reference to proceedings of the Legislative Council, reports of the Select Committee 
thereof, draft stages of a Bill and statements of objects and reasons are not permissible (30). 
But see Madho Stngh v. Skinner^ supra and Assam Rys, &c. Co* v. C. h Ry* [1935] A*C« 
445. 

Slalentont of objeets and reasons :—The statement of objects and reasons is not 
part of an Act, and is not to be referred to by the Courts in its interpretation. What 
the authors of the Bill hoped that the Act might achieve is a different matter (31). 

Decisions passed under previous Acts :—^When a clause in an Act has received 
a judicial interpretation and is re-enacted in the same terms, the legislature is deemed 
to have adopted that interpretation (32). In this view the decisions passed under the 
previous Companies Acts especially under Act VI of 1882, Act X of 1866 and the English 
Acts of 1862 and 1908 arc still valuable so far as the same language has been repeated 
in the present Act (33). The Court, however, is not bound to adopt a construction 
erroneously placed on the former Acts (34). But the application of a decision may be 
excluded by a change in the language of the new Act (35). The Companies Act should 
be construed fairly and not narrowly (36). 

Amending Act — Interpretation :—On account of the extensive amendments made 
by the Companies (Amendment) Act, 1936, it is necessary to consider the effect of the 
amendments on the existing rights and obligations of companies as weil as other persons. 
In general it may be said that the repeal or amendment ot an Act does not affect a right 
already in existence, unless a contrary intention is made out expressly or by implica¬ 
tion (37). “The application of an Act is when the parties begin to move under it’' (38). 

Relrospecitve operation :—‘‘Unless there be something”, said Lord Cranworth, “in 
the language, context or objects of an Act of Parliament showing contrary intentions, the 


(28) Dinanath v. Sad Prasad fJ922| 27 C.W.N. 115; Sarat Sundari v, Uroa Prasad [1904] 
8 C.W.N. 578; Queen-Empress v. Tilak (1897J 22 Bom. 112 (127); Tamijannessa v. 
Purna Chandra [19271 C. 821, 47 C,L.J. 66, 103 I.C. 853; see also Debcndra t». 
Jogendra [19361 C. 593; Hiralal Parasramsao [1942J N. 5; In re “New Sind” [1942] 
S. 65 (69); Mahalakshml v. Shamrangini [1941] C. 673; Hari v, Jamal [I942JP. 304. 

(29) Gopalan o. State of Madraa[1950| S.C. 27—^per Patanjali Sastri J. 

(30) Woodroffe’s Civil Procedure Code, 2nd cd., p. 7. 

<3l)Par8ram v, Tarachand [1936] S. 209 (210); see also Punyendra n. Jogendra [1936] 64 
C.L.J. 212 (265); and Midnapur Zemindary Co. v, Kumar Chandra [1943] C. S44* 

(32) Exparf€ Campbell [1870] 5 c5i. App. 703; Avery v. Wood [1891] 3 Ch. 115; R. v. 
Abraham (Infra). 

(33) See Mersey Docks case [1865] 11 H.L.C. 443; sec also Thames Conservators v. Smeed, 
Dean A Cio. [1897] 2 Q.B. 334 (C.A.); R* v, Abraham [1904] 2 K.B. 859* 

(34) Colonial Bank v. Whinney 11885] 30 Ch. D. 261, U App. Cas. 426. 

{35)Th0ina8 V. United Butter Co. [1909] 2 Ch. 484. 

(36) Government Stock Investment Co. [1891] 1 Ch, 649 at p. 655. 

{37>Choiidhury Gursaran v. Akhouri [lh7] P. 203 (205), 6 Pkt. 296, 104 I.C. 580; Achanta 
V. Gunisetti [1937] M. 92, 107 1C 649. 

(38)lteshoram v. Kundolal [1927] P.C 97 (98^ 54 lA. 152, 54 Cal 508, 31 aW*K 646, 
46 CX.J. 341* 
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duty aud practice of Courte of Justice is to presume! in conformity with the adage of 
Lord Coke, that the legislature enaas prosp^vdy and not retrospectively^'(39)* *'Nd 
rule construction is more firmly established than this: that a retrospective operation 
is not to be given to a statute so far as to impair an existing right or c^gatlon other* 
wise than as regards procedurcy unless that effect cannot be avoided without doing 
violence to the language the enactment. If the enactment is expressed in language 
which is fairly capaWe of either interpretation, it ought to be construed as prospectively 
only’' (40). It would be most dangerous construction to give a retrospective effect to a 
statute by implication (41). A statute is not to be construed to have a greater retrospec* 
tive eolation than its language renders necessary (42). '^When you are construing an 
Act which makes changes ip the law .... you will not construe the words, unless they 
ate clearly to that effect, so as to upset vested rights and liabilities which have been 
complete in themselves” (43). 

No doubt, the general principle is that Acts of the legislature are not given retros¬ 
pective effect, unless the language makes it clear that such was the intention, but in 
applying that principle one must have regard to the general character of the Act in ques- 
tion, and when construing an Act introduced for the purpose of applying an equitable 
doctrine to certain transactions consider^ ex hypothed to be lacking in equity, one 
should not assume that the legislature intended that the Act should not have retrospec¬ 
tive ^ect, but wished to preserve rights acquired in such transactions (44). 

But as regards procedure, no person has a vested right in any course of procedure (45). 
The general principle is that alteration in procedure is always restrospectivc, unless there 
be some good reason against it (46). “The principle which their Lordships must apply 
in dealing with this matter has been authoritathcly enunciated by the Board in Colonial 
Sugar Refining Co, v, Irving (47), where it is in effect laid down that, while provisions of 
a statute dealing merely with matters of procedure may properly, unless that construc¬ 
tion be textually inadmissible, have retrospective effect attributed to them, provisions 
which touch a right in existence at the passing of the statute are not to be applied 
retrospectively in the absence of express enactment or necessary intendment” (48). 

Even where a section finds a place in a procedure code, but imposes in essence a 
serious restriction upon the title of a person, retrospective effect will not be given to its 
words (49). 


(39) Kerr v, Ailsa [18541 1 Macq. 736 (737); sec also Salig Ram v. Emp. [1943] A. 26 (42); 
Rashid Bibi v, Tufaii Md. [1941] L. 291. 

J. in re Athlumney (1898] 2 Q.B. at pp. 551-52; see also Munjhoori t». 


(40) Per Wright 

Akel [1913] 17 C.L.J 


_^ ^ ^ 316; Budhu v, Hafiz [1913] 18 CLJ. 274; Promotha v, Mohini 

47 dal. 1108, 24 C.W.N. 1011 ; Gopeshwar v. Jiban [1914| 41 Cal. 1125; Javan 
Mai V, Mukta Bibi [1890] 14 Bom. 516; Thompson t\ Lack [18461 3 C.B. 540 (551); 
In re Parish of Pullborough [1894] 1 Q.B. 725; Md. Abdus Samad v, Kurban 11903} 
31 LA. 30, 29 All. 118, 8 C.W.N. 201. 

(41) Per Pollock, C. B. in Young v. Hughes [1859] 28 L. J.JEx, 161 (164). 

(42) Lauri v. Rcnad [1892] 3 Ch. 421*~per Lindley, L. J.; Munjhoori v, Akel (supra): 

Budhu V. Hafiz (supra); Secretary of State v. Bank of India [1938] P.C. 191, fl938 
Bom. 502, 42 C.W.N. 957. ^ 

(43) Clements v, D. Davis & Sons, Ltd. [1927] A.C. 126, per Lord Dunedin at p. 131. 

(44) Rustom3i v, Bai Moti [1940] B. 90, [1940] Bom. 50, 41 Bom. L.R. 13ID--per 
Beaumont, C.J. 

(45) Per MelUsh, L. J. in Costa Rica v, Erlanger [lS76] 3 Ch, D. 69. 

(46) Per Lord Blackburn in Gardner v, Lucas [1878] 3 App. Cas. 603; see also Tularam 

M Stogh *'• Vir Bhan 

(19421 L. 102; Banwan o. Emp. [19431 P. 18. 

<47) (1905] A.C 369 (P.C), 92 L.T. m 

(48) Mhi Cl^ & (^eral Milk v. Income Tax Commissioiier [1927] PA!, 242, 54 I A.. 

32 C.W.N. 237. 

^4^Promotha v. Mohini (supra); Phoei^ PeH^^ Co. [1875] 45 L, J., Ch. 
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9te4iiif sclto gttiml wten tile law i$ altmd during pendency of an actiont 
the rights of the parties are decided according to the law as it existed when the action 
was begun, unless the new statute shows a clear intention to vary such rights (50). 

Right of appeal 9 --S 0 far as the right of appeal is concerned, alteration of a statute 
does not eidter give it or take it away. Where a right of appeal to the Privy Council 
was given by an amending Act, their Lordships of the Judicial Committee held that the 
amending Act had no retrospective operation: “Their Lordships can have no doubt that 
provisions which, if applied retrospectively, would deprive of their existing finality orders, 
which, when the statute, came into force, were final arc provisions which touch existing 
rights*’(51). In Colonial Sugar Refining Co. v. Irving(52) their Lordships said: “To 
deprive a suitor in a pending action of an appeal to a superior tribunal which belonged 
to him as of right is a very different thing from regulating procedure. In principle their 
Lordships see no difference between abolishing an appeal altogether and transferring 
the appeal to a new tribunal. In either case there is an interference with existing rights 
contrary to the well-known general principle that statutes arc not to be held to act 
retrospectively unless “dear intention to that effect is manifested.” 

General rule of construction:— In determining either the general object of the 
legislature or the meaning of its language in any j^articular passage, it is obvious that 
the intention which appears to be most in acicord with convenience, reason, justice and 
legal principles would, in all cases of doubtful significance, be presumed to be the true 
one (S3), Words of doubtful import arc to be construed in a sense in which they would 
harmonise with the subject and the object of the enactment (54). If there is ambiguity 
as to the meaning of a disabling section, e.g., provisions for registration of business names 
the construction which is in favour of the freedom of the individual should be given 
effect to (55). A meaning cannot be attributed to a section based on the reading of a 
repealed section. The section must be interpreted as it stands on the relevant date (56). 
Where an Act does not expressly purport to supersede an earlier one, it should be 
interpreted so as to avoid conflict with the latter if possible (57). “The court cannot”, 
observed their Lordships of the Judicial Committee, “put into the Act words which are 
not expressed, and which cannot reasonably be implied on any recognized principles of 
construction. That would be a work of legislature, not of construction, and outside 
the province of the Court** (58). 

It is elementary that the primary duty of a Court is to give effect to the inten¬ 
tion of the legislature as expressed in the words used by it and no outside consideration 
can be called in aid to find that intention (59). The primary rule of interpretation is 
to take the words in their natural, literal or grammatical sense, and if the words are 
plain and admit but one meaning, seldom any difficulty arises. The language in such 

(50) Thistleton v, Frewer [1861] 31 L. J. Ex.’ 230; Young r. Hughes (supra); Sheopujan v. 
Bishnath [1930] A. 706, 52 All. 886 , 128 LC. 390; Shiva Janki v. Kirtanand [1936] 
P. 173, 160 I.C. 606; Joseph Suchc & Co. [1876] E Ch. D. 48, 38 L.T. 774 ; see also 
Shib Nath n. Porter [1943] C. 377 (390) Bireswar v. Indu Bhusan [19431 C, 573, 

(51) Delhi Cloth 6c General Mills Co. v. Income Tax Commissioner (supra) [1927] P.C 
at p. 244. 

(52) [1905] A.C. 369 (P.C.) at pp. 372-73; see also Sheopujan v. Bisanath (supra); Ram 
Hingh V. Sankar Dayal [1928] A. 437 (F.B,), 50 All. W, 111 I.C. 6. 

(53) Maxwell on Statutes, 7th cd., p. 166 quoted with approval in Maikoo lal v. Santoo 
[1936] A. 37 (F.B.), 162 IC. 954. 

{54)Moolii Jaitha 6c Co. v. Khandess S. 6c W, Mills Co. [1950] F.C. 83. 

(55) David n. D*SUva [1934] P.C. 36 (40), 148 LC. 607. 

(56) Venkata Subamma v. Ramayya [1932] P.C. 92 (94), 59 XJi. 112, 55 Mad. 443, 36 
C.W.N. 441. 

(57) Rangacharya Dasacharya [1913] 37 Bom. 231. 

(58) Kamalatanjan n. Seocta^ of State [1938] P.C. 281. 43 CW.N. 113. 

(59) New Hece Goods Bam C!o. ik Comr. of Income Tax fl9S0] S.C. 165; Moedii laiiha ft 
Co. V. Khandesh S. ft W, Mills Co, [1950] F.C 83. 
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cases iias got to be taken as decisive of the intentioa of the legislature and should not 
be departed from even if it produces in the opinion of the Court any hardship or 
injustice (00). 

*‘Thc constructiem of the Act,** said Lord Brougham so far back as 1846, ‘‘must be 
taken from the bare words of the Act. We cannot fish out what possibly may have 
been the intention of the Legislature; we cannot aid the Leglslature*s defective phrasing 
of the statute; we cannot add, and mend, and, by construction, make up deficiencies 
which are left there. If the Legislature did intend that which it has not expressed dearly, 
much more, if the Legislature intended something very different; if the Legislature 
intended sometliing pretty nearly the opposite of what is said, it is not for Judges to 
invent something which they do not meet with In the words of the text (aiding their 
construction of the text always, of course, by the context); it is not for them so to 
supply a meaning, for, in reality, it would be supplying it. The true way in these cases 
is, to take the words as the Legislature have given them and to take the meaning which 
the words given naturally imply, unless where the construction of those words is, either 
by the preamble or by the context of the words in question, controlled or altered; and, 
therefore, if any other meaning was intended than that which the words purport plainly 
to import, then let another Act supply that meaning and supply the defect in the previous 
Act** (61). “I think”, observed Pollock, C.p., ‘Vbere the meaning of a statute is dear, 
wc have nothing to do with its policy or impolicy, its justice or injustice, its being 
framed according to otir views of right, or the contrary. If the meaning of the language 
used by the legislature be plain and clear, wc have nothing to do but to obey it and I 
think to take a different course is to abandon the office of a Judge and to assume the 
prorince of legislation** (62), 

**Thc golden rule is’*, observed Lord Simon, L. C., ‘‘that the words of a statute must 
prima facie be given their ordinary meaning. Wc must not shrink from an interpreta¬ 
tion which will reverse the previous law, for the purpose of a large part of our statute 
law Is to make lawful that which would not be lawful without the statute, or, conversely, 
to prohibit results which ^ould otherwise follow. Judges are not called upoh to apply 
their opinion of sound policy so as to modify the plain meaning <d statutory words, but 
where, in construing general words, the meaning of which is not entirely plain, there 
are adequate reasons for doubting whether the Legislature could have been intending 
so wide an interpretation as would disregard fundamental principles, then we may be 
justified in adopting a narrower construction. At the same time, if the choice is between 
two interpretations, the narrower of which would fail to achieve the manifest purpose 
of the lej^slation, we should avoid a construction which would reduce the legislation to 
futility and should rather accept the bolder construction based on the view that Parlia¬ 
ment would legislate only for the purpose of bringing about an effective result** (63). 

*‘One of those presumptions is, that the Legislature does not intend to make any 
substantial alteration in the law beyond what it explicitly declares, either in express 
terms or by clear implication, or, in other words, beyond the immediate scope and object 
of the statute. In ail general matters outside those limits, the law remains undisturW. 
it is In the last degree improbable that the Legislature would overthrow fundamental 
principles, infringing rights, or depart from the general system of law, without expressing 
its intention with irresistible dearness, and to give any such effect to general words, 
simply because they have a meaning that would lead thereto when used in their widest, 
their usual or their natural sense, would be to give them a meaning other than that 

(60) Mool3i Jaitha & Co. u. Khandesh S. 6c W, MUls Co, (supra). 

(61) Crawford v. Spooner (1846] 4 M.tA. 179 at p. 187. 
f62) Miller v. Solomons [1852] 21 L.J. <Q.B*) 161 at p. 197. 

(63) Kokes v. Doncaster Amalgamated Collieries fly40] AXI. 1014 at p. 1022; see also 
^ran Mai [19421 A. 19; Satyanatayanamuithi o. Papayya [19141 M. 
713 (718); Ludar u. Waliit [1943] C 59. t-rr i j 
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uran actually immitd. General wordi attd plira«e$, ^erefore, liuwever wide nad 
cumptdieneiye they msxf be ia tjbeir literal aeusci m\m usually be eoustnted at being 
limited to <bc objects of the Act. The general words of the Act are not to be so 
construed as Jto alter the previous policy of the law*’ (64). 

In ccmsccuing any enactment the verbal construction of a particular section, if It 
be plain and simple, must govern the Court in arriving at its conclusion. If there be any 
doubt or ditRculty in the wording of the particular scaion an enquiry is permissible 
into the history of the enactment and any supposed defect in the former le^slation 
on the subject which it wanted to cure (65). 

It Is a settled canon of construction that the interpreter should |dace himself> as far 
as possible, in the position of those whose words he is interpreting, and the meaning 
of certain words and terms used in an ancient document or a statute can be properly 
explained only by reference to the circumstances existing at the time when the statute 
was enacted or the document was written (66). 

No words employed by the legislature in any enactment should be treated as 
redundant, but meaning and effect should be given to all the words employed (67). 

The omission to make such cross-references as may be required to reconcile two 
textually inconsistent provisions is a common defect of draftsmanship. In such cases 
the cross-references have to be implied inorder to remove the inconsistency (68). 

‘’Decisions under other statutes”, observe their Lordships of the Judicial Committee, 
“have been cited. But it is always dangerous to seek to construe one statute by reference 
to the words of another” (69). But where it is gathered from a later Act that the 
legislature attached a particular meaning to certain words in an earlier cognate one, il 
would be taken to be legislative declaration of its meaning there (70). 

If a new enactment is such that certain new rights unknown previously to law arc 
created by the new statute and cenain remedies are provided for the infringement of 
such rights, it must logically follow that it was the clear intention of the legislature 
that such remedies should be enforced only in the manner and by following the procedure 
indicated. But the Indian Companies Act must be regarded as an Act merely legislating 
for or regulating certain rights recognized under the Common Law of England (71). 

The Legislature is deemed to have used a particular word in an enactment in one 
and the same sense, unless the contrary intention appears from the context (72). 

Referetiee to English decisions: —Company legislation in India has followed on 
the lines of legislation in England, and Courts in India are bound to follow the 
principles laid down in English Courts with regard to the same matter (73). In con¬ 
sidering the construction of a section in an Indian Act which is professedly based on 
an Ehgiish enactment and which it reproduces, almost word for word, the language of 
the English enactment, and which relates to a branch of the law which is entirely 
English law, the Courts of India are in practice, if not in theory, bound by the decisions 


(64) Maxwell on Statutes. 8th ed,, p. 73 quoted with approval by Lord Atkin in Nokes 
u. Doncaster Amalgamated Collieries, supra at pp. 1031-1032. 
l6S)Jamuna Prosad u. MotUal [19501 C. 63, 54 C.W.k 182 relying on Queen r. Hshop 
of London [1889] 24 Q.B.D. 213 at pp. 224, 225. 

(66) Auckland Jute Co. v. Tulsi Chandra [1949] Fed. 153, ([1949J F.L.J. 255, [1949] F.CJI. 


(67) Sat Pal v. Abdul Hayi [1949] E.P.I. 

(68) Ram KIssen Das t). ^tya cWan [1950] P.C. 81. 

69) Nippon Yusen Kaisba v, Ramjiban [1938] P.C. 152, [1938] 2 Cal. 38!, 42 C.W,N. 677, 

65 IJ\. 263, 


(70)Hari Chamn v. UUpur Bank [1942] C. 442. 46 C.W.N. 634, 75 €.L,J. 203, 201 tC 674. 
(7|l)Mhhedecn u TinneveUy Mills Co. [1928] M, 571, [1928] M.W.N. 442, Hi 1,C. 225* 
(nUri Nath V. Puran Mkl [1942] A. 19 (22^ 

{73)Naresh Chandra v. Eamani Kanta [1945] 49 CW.N. 503. 
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the English Court of Appeal (74)* Whc«? the words In an Indkn Act atre the same 
Ws in an £n)g^h Act» the En^^sh dedsions can be referred to as a guide in conatming 
the Indian Act (75). 

Where the language of the sections ctf the English and the Indian Acts Is indentical* 
Indian Corns would very much hesitate to depart from the view expressed by eminent 
Judges in England who have had great experien^ of company law, unless there is 
something internal in the section itself which would justti^ its interpretation in a 
different way (76). But because a sealon of an Indian Act Is copied from an English 
Act» it should not be interpreted contrary to the statute law of India as contained in 
another Act, e.g,, the Provincial Insolvency Act (77). Now that the Indian legislature 
is gradually evolving an independent system of its own, even in respect of the company 
law, as is evidenced by the Companies (Amendment) Act, 1936, the following caution 
of their Lordships of the Judicial Committee should be borne in mind in interpreting 
the company law: **It has often been pointed out by this Board that where there is a 
positive enactment of the Indian legislature, the proper course is to examine the 
language of that statute and to ascertain its proper meaning, uninfluenced by any 
consideration derived from the previous state of the law—or of the English law upon 
which it may have been founded” (78). 

Fosoign Decisions !--Xanadian, Australian and American decisions are not binding 
on the Federal Court of India, but such decisions, if relevant, will always be listened 
to in the Federal Court with attention and respect (79). They will however be treated 
with great caution even where the words and expressions used are the same in both 
cases; for a word or a phrase may take a colour from its context and bear different 
senses accordingly (80). 

Whereas it is expedient to consolidate and amend the law 
relating to Trading Companies and other Associations; It is 
hereby enacted as follows: — 


PART I. 

Preliminary. 

Short title, coinmence 1. (/) This Act may be called the Indian 

nent and extent. (omitted in Pakistan) Companies Act, 1913. 

(2) It shall come into force on the first day of April 1914; and 

(3) It extends to “the whole of India except Part B States’/ fall 
the Provinces of Pakistan and the capital of the Federation (in 
Pakistan)]. 

Amendment :—For the words **the whole of British India including the British 
Baluchistan and the Santhal Farganas” in sub>s« (3) the words within Inverted commas 

(74) Lovelock & Lewes r. Malabar T. & S. Mills [1915] 13 M.L.T. 282, 18 tC. 997. Sec 
also Piara Singh v. Peshwar Bank [1915] 28 I.C. 53; Sm. Bhagwad u. New Bank of 
India [1950] EJP. Ill (FJB.) per Harnam Singh, See also Suresh Cl^iidia n. Bank 
of Calcutta [1950] 54 aW.N; 834 (Harris, C.J. and Banerjce, J). 

(75) Gane8h v, liavlbar |f904] 31 LA. 116 (120); Nizam Khan n. Hukam Chand [1941] 
I..^. 316 (320). 

Alliance Bank of Simla v. Feroz Shah [1936] Pesh. 57, J60 LC. 908. 

Shiam Lai u. U. P. Oil Mlils [1933] A. 789, [1933] A,L.J. 1203 (F.B.). 

Kamanandi u. Kalawati [1928] P.C 2 (4), 55 l.A. IS, 7 Hu 221, 32 C.W.N. 402. 
Madras Province u. Bodau n9421 F.C. 33. 

In re C. P. dc Berar 8. M. S. 4c L. Taxadon Act 
[1946] A. 161 (168); Tan Bug v, CdUecmr {1946J 
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vm in IbuHn [vid^ tim Imilla (Ailaptatkm <ai W$k9tm$ liidiatt I^ws) Oi^i 

1947 read with th^A^ptation <d Laws Orda** 1950} and the atiKudmaats for Pafciaiwa 
ware made by ^ Imistan (Adaptation ci Eadatin^ Pakistaa Laws) Order* 1947* read with 
tha Adaptation (d Central Acta and Ordinancea Order* 1949. 

Hoadiagit—^Headings prefixed to sections are considered as preambles to those 
sections, lliey constitute an important pan of the Act itself and afford a better Stay to 
the construction of sections which follow them than preambles to the Act ($1). But the 
general words in the heading of a group of sections cannot be construed as limiting 
the effea of plain ^words in a section contained in that group (92). 

'These various headings,” observed Baron Channell, "are not to be treated as if 
they were marginal notes, or were introduced into the Act merely for the purpose of 
classifying the enactments. They constitute an important part of the Act itself. They 
may be read, I think, not only as explaining the sections which immediately follow 
them, as a preamble to a statute may be looked to, to explain the enactments, but as 
affording, as it appears to me, a better key to the constructions of the sections which 
follow them than might be afforded by a mere preamble” (85). 

"It is now settled law that headings prefixed to the bill passed by the legislature 
have the force of words used in the preamble of an act and may be used as *a key to 
open the minds of the makers of the Act,* and in this respect are unlike marginal 
headings which have no force for the purpose of interpretation” (84). A heading to a 
group of sections cannot, however, be pressed into a constructive limitation upon the 
exercise of powers given by the express words of the Act (85). 

Marginal notes Marginal notes are no part of the sections (86). They are merely 
abstracts of the clauses intended to catch the eye and to make the task of reference 
easier and more expeditious (87). In Balraj v. Jagat Pal (88) their Lordships of the 
Judicial Committee laid down the law in the following words: "It is well settled that 
marginal notes to the sections of an Act of Parliament cannot be referred to for the 
purpose of construing the Act.** The contrary opinion originated in a mistake and it 
has been exploded long ago. There seems to be no reason for giving the marginal 
notes in an Indian statute any greater authority than the marginal notes in an English 
Act of Parliament (88). 

In a recent Full Bench case in Oudh it has been held that **the side-note although 
it forms no part of the section Is of some assistance, inasmuch as it shows the drift of 
the section'* (89). But the Supreme Court has re*afifinned the principle enunciated, in 
Note (88), supra and has held that in an Indian statute as in an Act of Parliament of the 
United Kingdom, the marginal notes cannot be referred to for tiie purposes of construing 

(81) Eastern Counties &c. Rv. Co. t. Marriage [1860] 9 H L.C. 32 at p. 41; Dwarkanath n. 
Tafezur [1917] 44 Cal. 267, per Woodroffe, J. 

(82) Fletcher u. Birkenhead Corporation [1907] I K.B. 205. 

(83) Eastern Counties fife. Ry, Co. o. Marriage [1860] 9 H.LC. 32 at p. 41. 

(84) Dcbi Das v. Maharaj Rup Chand [1927] A. 593 (596), 49 AIL 903, 21 A.L.J. 609, 102 
I.C. 792; Baldco r. Kashi [1926] A. 312 (316), 24 A.L.J. 337, 92 I.C. 995 [in this case: 
—"It is at least open to question whether the words themselves have any op^tive 
effect”]; Narayanaswami v. Rangaswami [J926] M. 749 (751). 49 Mad. 716, 95 I.C. 
731 ; but see Chuni Lai v. Sheo Charan [1925] A. 787 (789), 47 AIL 756 where 
Sulaiman fic Boys JJ, held that the headings were to be ignored, no authority how¬ 
ever was cited tor this. 

(85) Abdul i?. Municipal Commissioners [1918] 42 Bom. 462 (472). 

(86) SusIul u. Emp. [19431 C 489 (494); Ratanjl [1941] B. 397 (402); Shrl Nath t?. Pttran 
Mai [1942] A. 19 (34). 

(87) Sutton V, Sutton [1882] 22 Ch. P. Sll; Punardeo u. Kamsarup [1898] 25 Cal. 858; 
Dukhi V, Halway [1896] 23 CaL 55. Sec also Oaydon w. Green [1868] 3 CP. 5U. 

(88) [1908] 26 AIL 393 (406), 31 LA. 132, 8 C.W.N. 699 followed in Keteva Cheity 
Secretary of State [19181 42 Mad. 451; see also D'Souza v, R^ime Bank {19361 B. 5I§, 

(89) Bam9ban<ite V* ibfilti Phtnaik (1950} O. 125 ^ 
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ilie stamDCi nmr caiit ^ title nai m chapter he legitimately med to restrict ^e pUio 
terms ei m eoactmem (!10)« ^ 

Ft^to s—The proper Itmction of a proviso is to except aodrls deal wititi a case 
wMch wowW otherwise fall within the general language of Ac msdii chactment* and its 
egect Is condned to that case. Where Ac language of Ac main enactment is clear and 
unamhigu 0 us> a proviso can have no repercussion on the interpretation of Ac maA 
enactment (k). 

The noimal rule of construction in Ae case of a proviso is that it governs what 
goes before it and does not affect what follows after it. But **if the language of Ac 
enacting part of Ae statute does not contain Ae provisions which ^are said to occur 
m it^ you cannot derive these provisons by implication from a proviso. 

Punetnation :—*Their Lordships Aink/’ observed Ae JuAcial Committee, **that it 
is an error to rely on punctuation in construmg Acts of Ae legislature” (94). “The 
j^oimdness of this principle”, said Strachey, C. J., “is well illustrated in the present 
instance by Ae fact Aat in Ae original eAtion of the Indian Divorce Act Acre is not 
a colon at the end of Ae fourA paragraph of S. 17* but a full stop” (95). Scott, C. J., 
in Ac undermentioned case (96), distinguished the above decision (94) on the ground 
that an old Regulation of Bengal was under Ae consideration of the Judicial Committee 
in the above Privy CotmcU decision (94) and that Acir Lordships* opinion was not 
applicable to Acts of Ae regular legislatures since established. The decision of Scott* 
C. J., however, appears to be wrong as Ae Privy Council have recently re-iterated Aelr 
opAion Aat a Court of law is bound to read a section without the commas inserted in 
the print (97). “To my mind however”, observed Lord Esher, M. R., “it is perfectly 
clear Aat in an Act of Parliament Aere are no such things as stops” (98). 

SUE^. (3) i —^Thc Act (of its own force) does not apply to a Native State (99). 

Exlont :—After Ae partition of India the Act no longer extends outside India. 
This is clear from s. 4(1) and (2) of the India (Adaptation of Existing Indian Laws) 
Order, 1947 read wlA d. (3) of Ae present section. See notes “India & Pakistan” and 
Ae note next to Aat. 

India*’:—'^British India” was defined A d. (7) of s. 3 of Ac General 
Clauses Act X of 1897, as amended by Ae Government of India (Adaptation of Indian 
Laws) Order, 1937* as follows: “'British India* shall mean, as respects Ae period 
before Ae commencement of Part III of Ae Government of India Act* 1935, all terri¬ 
tories and places withA His Majesty's dominions wAch wore for the time being governed 
by His Majesty through Ae Governor General of IndA or through any Governor or 
officer subordinate to the Governor General of Adia* and as respects any period after 
that date means all territories for Ac time beln^ comprised within the Governors* 
ProvAces and the Chief Commissioners' Provinces, except that a reference to British 
India in an Adian I^aw passed or made before Ae commencement of Pan HI of the 
Government of IndA Act, 1935* shall not mdude a reference to Berar.” WiA effea 


(90) Comr. of Income Tax v. Ahmedbhai Umarbhai & Co. [1950] S.C. 134—^per Patanjali 
Sastri J. Sec also Suresh Chandra v. Bank of Calcutta [1950] 54 C.W.N. 832. 

(91) M. Sc S. M. Ry. v. Bezwada Munidpality [1944] P.C. 71. See also Lakshmi v. Official 
Assignee [1950] M. 410 (F.B.) 63 M.L.W. IIS* [1950] 1 M.L.J. 123. 

(92) Maung Thien [1940] R. 280; sec also Ram v* Gouri [1923] 53 Cal. 492. 

(93) Governor>General n. Munidpal Council [1949] P.C. 39 (42), 1938 Aiu.J. 462, 75 I.A. 
213, 53 C.W.N. 294, [1949] Mad. 529, 5t Bom. L.R. 927. 

(94) Maharani of Burdwan o. Krishna Kumari [1886] 14 Cal, 365 (372) (P.C.). 

(95>Caston n. Caston (18991 22 All. 270 (276*77). 

(96)T^lor n. Bleach [1914] 39 Bom. 182 (190); sec also Secretary of State Rujluckee 
[1887] 25 Cal. 239 (242) and A (wife) n. B (husband) [1898] 23 Bom. 460. 

FU^ o. AAutosh [1929] P.C. 69 (71% $ Pat 516, 56 lA. 93, 38 CW.N. 323. 
Devonshire n. O'Connor {1890} 24 Q.BD. 468 at p. 478. 

Appa Dada v. Ramkrishna [1930] B. S, S3 Bom. ^2, 31 Bom. L.it 1147, 
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firvUoA 1947 thk 4dlisltioii hfti b«ieii ^mi^ded Itismin^ afiber peijiod 

after that ikte” the foUewieg wondUv na^^y, **ai]4 before the date of the esta^iidhihiiQ^t 
ol the l>oixiiitioii of India (Fedetation or FakUtaOr-in Pa1dataii)*^--Bee the India (dihp- 
mtian of In4ion JUntts) Order, 1947 and the f^akistan {Adaptation of Pakutan hm$) 
Order, iS47 and eL (S) of is* S tff the Cenercd Clauses Act X of 1S97 as amended in India 
by the Addptat/ion of Lams Order, 1950* 

iadta dc FaJdnan s^A» from 15th August, 1947 in place of British India two 
independent Dominions have been set up known as India and Pakistan. The territories 
of India are the territories which were included, before 15th August, 1947, in Bnush 
India except the territories allotted to Pakistan, namely, (a) East Bengal and West 
Punjab (as demarcated by the RadcUffe award), (b) the I^vince of Sind and the Chief 
Commissioner's Province of British Baluchistan, and (c) the North-West Frontier 
Province. The Indian States may accede to cither of the Dominions--Sec ss. 1-4 of the 
Indian Independence Act {10 &11 Geo. 6, Ch. 50). In place of the definition of **India^ 
in clause 27 of s. 3 of the General Clauses Act, 1897 the following new definition has 
been inserted by the Indian {Adaptation of Existing Indian Laws) Order, 1947 1 **(27) 

India* shall mean—(a) as respects any period before the establishment of the Dominion 
of India, British India together with all territories of any Indian ruler then under the 
suzerainty of His Majesty, all territories under the suzerainty of such Indian ruler, 
and tribal areas; and (b) as respects any period alter the establishment of the Dominion 
of India, all territories for the time being included in tint Dominion/* [In Pakistan 
in the above definition of India in cl. (a) for ‘^Dominion of Indla*^ read “Federation of 
Pakistan*' and in cl. (b) for “Dominion of India*' read “Federation of Pakistan,*' and 
for “that Dominion,** read “the Dominion of India”—See the Pakistan (Adaptation of 
Existing Pakistan Laws) Order, 1947.] In India to the above definition of ‘India* the 
following was added by the Adaptation of Laws Order, 1950, namely:—^“(c) as respects 
any period after the commeneement of the Constitution, all territories for the time 
being comprised in the tarltory of India.” 

AiipHeability of Companies Act in India and Pakistan :—The Indian Companies 
Act, 1913, as other similar Acts, will continue as the law of both the Dominion of India 
and the Dominion of Pakistan e\en after the 15th of August, 1947 until other provi¬ 
sion is made by the laws of the Legislature of any of the aforesaid Dominions or by 
any other Legislature or other authority having power in that behalf. Vide the Indian 
Independence Act, 1947 (10 & U Geo. 6, Ch. 30), s. 18, sub-s. (3) whkh runs as follows: 
“(3) Save as otherwise expressly provided in this Act, the law of British India and of 
the several parts thereof existing immediately before the appointed day {15th August, 
1947—see siib-s, (2) of s* 1 of Indian Independence Act, 1947) shall so fat as applicable 
and witii the necessary adaptations, continue as the law of each of the new Dominions 
and the several parts thereof until other provision is made by laws of the Legislatiire 
of the Dominion in question or by any other Legislature or other authority Having 
power in that behalf.** The effect of s, 5 of the High Courts (Bengal) Order, 1947 and 
the Pakistan (Adaptation of Existing Pakistan Laws) Order, 1947 is “that whereas 
before the 15th August, 1947, there was one Act entitled “The Indian Companies Act* 
which was legally operative throu^^out the continued territories of India as it existed 
up to 14th August, 1947, since the 15th August, 1947 for practical purposes the com¬ 
pany law governing the administration of companies in Pakistan on the one hand and 
in the JCJnion of India on the other, may be taken to be the same as if the law as 
previously contained in the Indian Companies Act had been passed by a central legtsk- 
lure in each of those two new countries in the form of two separate Acts entitled 
as to the one Pakistan Companies Act* and entitled as to tht other *The Com¬ 
panies Act of the Union of India*/* (1) 

(l)6irish Bank ML |1948J 52 aW.N. 882—|>cr Ormond J. in the Dacca High Cmm 
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2. (/) In this Act, unless there is anything repugnant in the 
]>efinitioiu. subject OX cdntext, 

(1) “articles” means the articles of association of a comply 

as originally framed or as altered by special resolution, 
inclumng, so far as they apply to the company, the 
regulations contained (as the case may be) in Table B 
in the Schedule annexed to Act No. XIX of 1857 or 
in Table A in the First Schedule annexed to the Indian 
Companies Act, 1882, or in Table A in the First 
Schedule annexed to this Act: 

(2) “company” means a company formed and registered 

imder this Act or an existing company: 

(3) “the Court” means the Court having jurisdiction under 

this Act: 

(4) “debenture” includes debenture stock: 

(5) “director” includes any person occupying the position of 

a director by whatever name called: 

(6) “District Court” means the principal Civil Court of 

original jurisdiction in a district, but does not include 
a High Court in the exercise of its ordinary original 
civil jurisdiction: 

(7) “existing company” means a company formed and 

registered under the Indian Companies Act, 1866, or 
under any Act or Acts repealed thereby, or under the 
Indian Companies Act, le82: 

(8) “Insurance company” means a company that carries on 

the business of insurance either solely or in common 
) with any other business or businesses: 

(9) ‘'manager^* means a person who subject to the control and 

direction of the directors has the management of the 
Tjbhole affairs of a company, and includes a director or 
any other person occupying the position of a manager 
by whatever name called and whether under a contract 
of service or not: 

(9A) ^‘managing agent” means a person, firm or company 
entitled to the management of the whole a0airs of a 
company by virtue of an agreement with thif company, 
and under the control atm direction of the directors 
except to the extent, if any, otherwise provided for in 
the agreement and includes any person, firm or 
company occupying such position by whatever name 
called: 

Explanation.—If a person occupying the position of a 
mana^ng agent calls himself a mana^ he shall 
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nevertheless he recorded as mdnagi^ agmt and nbt 
as manager for the purposes of this Act: 

(10) “memorandum” means toe memorandum of association 

of a cotnoany as originally framed or as altered in 
pursuance of the pro^ions of the Act: 

(11) “tracer” includes any director, managing agent, manager, 

or secretary but, save in sections 235, 236, and 237, 
does not include an auditor: 

(12) “prescribed” means as respects the provisions of this Act 

relating to the winding up of companies, prescribed by 
rules made by the High Court, and, as respects the 
other provisions of this Act, prescribed by the “Central 
Government”: 

(13) “private company** means a company which by its 

articles — 

(a) restricts the right to transfer its shares, if any ; and 

(b) limits the number of its members to fifty not including 

persons who are in the employment of the company ; 
and 

(c) prohibits any invitation to the public to subscribe for 

the shares, if any, or debentures of the company: 
Provided that where two or more persons hold one or more 
shares in a company jointly they shall, for the purposes 
of this definition, be treated as a single member: 
(13A) “public company’* means a company incorporated 
under this Act or under the Indian Companies Act, 
1882, or under the Indian Companies Act, 1866, or 
under any Act repealed thereby, which is not a private 
company : 

(14) “prospectus” means any prospectus, notice, circular, 

advertisement or other invitation, offering to the public 
for subscription or purchase any shares or debentures 
of a company but shall not include any trade advertise¬ 
ment which shows on the face of it that a formal 
prospectus has been prepared and filed: 

(15) "the registrar” means a registrar or assistant remstrar per¬ 

forming under this Act the duty of registration of 
companies; and 

(16) “riiare” means share in the share capital of the company, 

and includes stock except when a distinction between 
stock and shares is expressed or implied. 

[{I6A) “Stat^* means a Part A State or a Part C State, and 
“States** means all the territories for the time being 
comprised within Part A State and Part C Slates.] 
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[(17) trading eor^raHon** means a traSng corporation <wi$hin 
the meaning of “entries 43 and 44** {item 33 in, P^stan) 
in List 1 in the Seventh Schedule to “the^ Constkution** 
{the Government of India Act, 1935 —(in Pakistan))]. 

(2) Where the assets of a company consist in whole or in part 
of shares in another company, whether held directly or through a 
nominee and whether that other company is a company within the 
meaning of this Act or not, and 

(a) the amount of the shares so held is at the time when the 

accounts of the holding company are made up more 
than fifty per cent, of the issued share capital of that 
other conipany or such as to entitle the company to 
more than fifty per cent, of the voting power in that 
other company, or 

(b) the company has power (not being power vested in it by 

virtue only of the provisions of a debenture trust deed 
or by virtue of shares issued to it for the purpose in 
pursuance of those provisions) directly or indirectly to 
appoint the majority of the directors of that other 
company, 

that other company shall be deemed to be a subsidiary company 
within the meaning of this Act, and the expression ^subsidiary com- 
pany* in this Act means a company in the case of which the conditions 
of this sub-section are satisfied and includes a subsidiary company of 
such company: 

Provided that where a company the ordinary business of which 
includes the lending of money holds shares in another company as 
security only, no account shall, for the purpose of determining under 
this section whether that other company is a subsidiary company, 
be taken of the shares so held. 

AnieiMljiieiiUIn this section the following amendmenu have been made by the 
Indian Companies (Amendment) Aa XXII of 1936; In 8ub*8. (1) the new cl. (9) has 
been substituted for the original d. (9) thus altering the definition of ‘‘manager**; 
(ii) by new clause (9A) a definition of “managing agent** has been inserted; (iii) in 
d. (11) the words “managing agent** have been put in after the word “director**; 
(iv) the new d. (13) has been substituted for the old cl. (13) thus altering the definition 
of “private company**; (v) a new d* (I3A) has been inserted defining “public com¬ 
pany**; (vi) the words in italics have Imn added to the definition of “prospectus** in 
cl. (14); and the new sub-section (2) has been added defining “subsidiary company.** 
See notes under the respective headings. 

In sub-s. (1) the new d. (17) was Inserted by the Government of India (Adaptation 
of Indian Laws) Order, 1937 which came into q>eration on 1st April, 1937, and the words 
within inverted commas therein were substituted in India for “item 33** and “the 
Government of India Act of 1935** respectivdy by the Adaptation dt Laws Otder^ 1950, 
which came into force on 26th January, 1910. 

By the same Order the new dause (!6A) was inserted after d. 16 in in4ia. 
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idhmm ^ tpm hiil been defini^ In a 

it mnst be given that meaning througbnut tbe statute* unle^ some povMoii mHim H 
cleat that for certain {mrpote ^e term must be given another meaning (2). The word 
**indnde** in the Intetpretatimi danse is intended to be enumerative and not eimaustive* 
It has an extending force and docs not Htnit the nobeaning of the term to the substance 
of the definitloru 'When it is intended to exhaust the signification of the word inters 
preted, the word ^'means’* is used (3). 

**In coming to a determination’*, observed their Lordships of the Pri\y Coundl» 
^’as to the meaning of a particular word in a particular Act of Parliament it is permis* 
sible to consider two points, viz,, (i) the extanal evidence derived from extraneoi|S 
drcumstances such as previous legislation and decided cases; (li) internal evidence 

derived from the Act itself..As was said by the Lord Chancellor in Brophy v. 

A, G. of Manitoba, (4) the question is not what may be supposed to have been intended 
but what has b^en said” (5). 

”lt is a sound rule of construction”, said Cleasby, B., ”to give the same meaning 
to the same words occurring in di^ent parts of an Act of Parliament”. (6) ”Wc dis¬ 
claim altogether”, observed Lord Denman, “the assumption of any right to assign 
different meanings to the same words in an Act of Parliament on the ground of a 
supposed general intention” (7). 

SUB^. (1). 

( 1 ) Articles** :—As to articles of association generally see s. 17 and notes. They 
may be altered (8) by special resolution (9); see notes to ss. 17-22. 

(2) '^Company** :—An existing company has been defined in d. (7) of sub-s. (1) of 
this section. The word “Company” covers a company registered under the old Act VI 
of 1882. But the fact that the provisions of the Act of 1913 arc made applicable to 
such a company cannot render that company one actually registered under the Act of 
1913(10). 

It has been held in Pakistan that both for the period from 1st April, 1914 to 15th 
August, 1947 and the period after the latter date for the application of the Act, the 
definition of a company in d. (2) of sub-s. (1) of this section must be restricted to a 
company registered with Pakistan. Hence a company registered in Calcutta is not a 
com{)any “formed or registered under this Act” within the first part of the definition (11). 

Conversely where a l^nk was registered before the partition of India in Bannu 
in the N. W. F. Province it became a company registered under the Act in its applica¬ 
tion to Pakistan and the Allahabad High Court has no jurisdiction to entertain an 
application under s. 153 of the Act in respect of the bank, although it has a branch at 
Xkhra Dun within its jurisdiction (12), It is an unregistered company as defined In 
a, 270 and as such is not a company as defined in d. (2) of sub-s. (1) of this section (12). 


(2) Parshottam v, Official Liquidator [1938] A. 613, [1938] All. 957, See also National 
Savings Bank Asan. [186^ 1 Ch. App. 547; Anglsea Colliery Co. [1866J I Ch, App. 
555; Imperial Oil drc. Co. v, Ramchand [1916] 36 l.C. 980. 

(3) Strauss & Co. [19371 B. IS, 38 Bom. L.R. 1080. 

(4) [1895] A.a 202 (216). 

(5) Edwards v, A G, of Canada [1930] P.C 120 (126), 58 M.L.J. 300. 

(6) Courtauld v, Legh [1869] L.R. Ex. 126 (128). 

(7) R, V, Poor Law Commissioners [1838] 6 A. 6c £. 56 (68); see also Srepatt Vi KaUash 
[1936] C. 331; Anandi o. Ram ^up [1936] A. 495 (F,B.), [1936] A.L.J. 60S. 

(8) a 20. ^ 

(9) See s. 81. 

{10)Chota Nagpur Banking Assn. n. Radha Goblnda [1941] Pat 561, 194 LC. 649. 

(If)Bank of Commerce, Ltd. fWPl Dac. 23, 53 CW.N. (D,R.) 126, Pak. C. (1949J Dacca 
60—per Ormond J..; Eastern Commcrdal Bank [1949] 53 (D.R.} 85, 

{li) Mohan Lai o. Chawla Bank 11949] A. 778. 
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JPbr the puipoie of iftrindliif wp, m “tmrcgiwtrcd compaDy** would be covered by 
the defioitioti of **coto|>aiiy’* given in ibis ckiiBe(i2a). 

DMuKtlioii between €Otii|»iaiy incorpotwleil by Ad end one by Royel Chester t 

<^Ttd8 distinctioti between a company incorporated by an Act of Padiament and one 
incorporated under a Royal Charter is that the former can do such acts only as are 
authorised directly or indirectly by the statute creating it; the latter, speaking generally, 
can do everything that an ordinary individual can do (13). Therefore, even though a 
coipoiation incorporated by a Royal Charter may have exceeded its powers in entering 
into a contract, though it may entail forfeiture, the transaaion would nevertheless 
be vaUd (14). 

IHs^dion between incorporated company and partnership: —One of the leading 
difiterences between a company and an ordinary partnership is that in the former a 
member can, and in the latter he cannot, sell his shares without the consent of all other 
members (15). An unincorporated company, as distinguished from a partnership, means 
some association of members, the shares of which are transferable (16). In the case of 
an incorporated company, besides the transferability of its shares there are other 
important distinctions, e.g., while in an ordinary partnership each partner is personally 
liable for all debts contracted or all wrongs committed by the firm (17), in an incorporated 
company the members have no individual liability in these matters and their personal 
liabi^ty is satisfied as soon as they paid the calls (18). There are other fundamental 
differences between a company incorporated under this Act and a partnership. For 
example, in a partnership one partner cannot transfer his share without the consent of 
the other partners, while in a limited company no such consent is necessary, and they 
are freely transferable, except so far as is restricted by the articles of association (19). 
In a partnership each partner is an agent of the firm to make contracts (20), while the 
members of a limited company are not its agents for any purpose whatsoever. Again 
the liability of each partner for the debts of the firm is unlimited, while that of each 
shareholder in a limited company may be limited by shares or guarantee. A limited 
company cannot buy its own shares (21). 

Where a company is not registered under the Act, the plaintiff must make each 
individual member of the company a defendant, and he cannot escape from this obliga¬ 
tion by stating in his plaint that he has been unable to discover who the individual 
members of the company are (22). As to the provision for allowing partners to sue and be 
sued in thetr firm name, see Or. 30, C. P. Code. 

Club :—^An ordinary dub is formed upon the tacit understanding, judicially recog¬ 
nized, that no member, as such, becomes liable to pay to its funds or otherwise, any 
money beyond the subscriptions required to be paid by its rules (23). Where the afore¬ 
said fundamental condition or distinguishing feature was lacking, the caste or association 


(12a) Frontier Bank [1951], Simla 145, 52 PX.R. 349 (F.B.). 

(13) Sabaratnam v. O. L. Tiavancore N. & Q. Bank [1943] M. Ill; sec also Attorney- 
(^neral u, *Machester Corpn. [19061 1 Ch. 643. 

(14) Sabaratnam v, O. L. Travancore N. fit Q. Bank, supra; see also Ayres o. South 
Australian Banking Co. [18711 L.R. 3 P.C. 548. 

(15) Re Russel Institution [Im] 2 Ch. 72 at p. 80; S. 31, Indian Partnership Act (IX) 

of 1932. r V / 

(16) Queen n. Registrar [1891] 2 Q.B. 598 at p. 610. 

(17) Indian Partnership'Act, 1932, ss. 25 & 26. 

(18) Oakes v, Turquand [1867] LR. 2 H.L. 325. . 

(19) Sec Ontario Jockey hub n. McBridge [1927] A.a 916 (P.C.). 

(20) Indian Partnership Act, 1932, s. 18. 

(21) S. S4-A, po^L 


{22)Gaiiesh %ngh o. Mundi Forest Co. [18991 21 All. 346. 

BatokrUhaa v. Bah» 
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S.3] 

pt mbim im wt tike a taanbm^ dub (Z4). Tht aectutaryi pt a dub caUfM)t» linlesi lie 
bus apedally ftcC;c|Ml a UabiUty* be «ue4 pertouaUy on a contract ento’ed into on beliaif 
of tbe members of the dub by bis predecessor In o0ke; nor can the members be collec** 
dvdy sued throui^ dieir secretary as thdr representative (25). 

The reladonsblp between the members of an unincorporated members^ dub la 
governed by the law of contract^ and if the members have agreed to certain terms which 
are embodied in the rules, those rules must govern this relationship. If the rules provide 
that dediion on a particular question muft be by a majority, the dedsion would bind 
all the members, unless the ac% complained of is a fraud on the minority or is ultra vitas 
the association. In all other matters, about which the rules are silent, the majority does 
not have any right to coerce the minority (26). 

In the absence of any rule in the rules of the dub laying down the circumstances 
and the manner in which the dissolution of the club can take place, such dissolution 
cannot be brought about by a majority vote. The dub can be dissolved only if all the 
members unanimously agree that it be dissolved (26). 

In a case where the rules are silent, the minority is unreasonable and the majority 
has decided upon a dissolution, the Ck>urt can presumably go into the question whether 
it is just and proper that the dub should be dissolved, and if the Court comes to this 
conclusion, it would probably refuse to give the minority any relief in case they have 
come to Court as plaintiffs, or in case the majority have been driven to seek the assistance 
of the Court, it would probably assist nhem (26). 

The Court is not however bound to accept the wishes of the majority as regards 
dissolution of the club (26). 

As the club is not a profit sharing business the law of Partnership does not apply. 
Ss. 270 and 271 of the Companies Act relate to a company which has a place of business 
and they connot refer to a club (26). 

Quorum :—Ordinarily where a committee or other body, e.g., a club, is empowered 
to act by a certain number of members as quorum, it is well established that there is no 
quorum and the proceedings of the meeting are invalid, unless notice of the meeting is 
given to all (24). 

A company U a distincl legal persona:—A company formed or registered imder 
the Act is a distinct legal entity (27). It can own and deal with property, sue and be sued 
in its own name, contract on its own behalf and the members are not personally entitled 
to the benefits or liable for the burdens arising therefrom. Once the company is incor¬ 
porated, it must be treated like any other independent person, and the motives of those 
who promoted it are irrelevant (28). It is altogether a different person from the subscribers 
to the memorandum of association even if they consist of a family, only one of whom 
holds all the shares, the others holding one share each (29) (see notes to s. 23). But it 
does not necessarily follow that every alleged transaction between such Individual and 
the company would be valid, or that it would represent a real transaction (30). Where 
a company is duly incorporated, the Court should start with the presumption that it 
is a separate entity from the individual, although that individual may practically hold 

(24) Balkrishna v. Balu Subudhi (supra); see also Royal W. I. Turf Qub [1944] 47 Bom. 

L.R. 916. 

(25) New Oub n. Sadutla [1898] 20 All. 497. 

(26) Barw«ll u, Jackson [19481 A. 146 (S.B.), [1947] A.L.J. 637. 

(27) Salomon v. Salomon A Ccn [1897] A.C. 22; for other cases see notes to s. 23; Ram 

Kanai v. Matheuson [1915] 42 lA. 97, 19 CW.N. 585, 42 Cal. 1029; Rangoon R. T, 

iSc Supply Co. V, King^Emp. [1933] 11 Rang. 162. 

g 8) Salomon u. Salomtm dc Co. (supra). 

9) Salomon v. Salomon & Co. (supra); Gramophone dc Typewriters v* Stanley [19081 2 
ILB. 89; T. R. Piatt (Bombay) Ud. v. E. h Sassoon & Co. [1936] B. 62, 37 Bom. 
hJBL 978, 161 I.C 126. 

(30)l#» f0 Sir Dlmhaw Pedt j;i927| SI Bmn. 327, 29 Bom, L.R. 447. (1927] B. 37|t 
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M tins stores (30). In tliis case H was held Utm the epiotipaiiy was not a geatdise caittpaiiy 
at all# hut xnea^y the assessee o£ the lACome-tax himeett disguised tuuler the legal entity 
of a Uznited llablHty tmipany. 

An incoTjporated company is a person within the meaning of the Acts of Parliament* 
unless the contestt shows that only a natural person is inteaded (31). A company may 
be respectahk and responsible person" within the meaning of a lease (32). 

See notes to ss. 5 and 23. 

•—^Xhe domicile of a corporation is the place considered by law to be die 
centre of its afbirs, which (1) in the case of a trading corporation is Its principal place 
of hudness, i.e., the place where the administrative business of the corporation is carried 
on* and (2) in the case of any other corporation is the place where its functions arc 
discharged. The registration of the company is not for all purposes of itself decisive. 
The question in each case is where is it ttot the real business of the company is carried 
on? According to the answer to that question, the company's domicile must in the 
main be determined. The domicile of a corporation is therefore the place where "the 
brain which controls the operations of the company is situate" (33). "A joint-stock 
company lesides", observed Kelly* C.B.* "where its place of incorporation is, where the 
meetings of the whole company or those who represent it arc held and where its governing 
body meets in bodily presence for the purposes of the company and exercises the powers 
conferred upon it by statute and by the articles of association" (34). In a recent case it 
has however been held in England by Macnaghten^J, that a limited company is capable 
of having a domicile and its domicil is the place of its registration and tliat domicil dings 
to it throughout its existence (35). An insurance company whose registered office was in 
Scotland and whose secretary resided there, but which also had agencies and a chief 
office within the jurisdiction of the High Court in England* issued a policy through an 
agent within that jurisdiction to whom tlie premiums were paid. The company having 
refused to pay a claim on the policy, it was held that the company was not domiciled or 
ordinarily resident within the jurisdiction; the head office was the place where the 
company was resident or domiciled (36). Where a company was registered in England 
and the register of memliers was kept at the office there, it was held that the domicil 
of the company was in England, though the whole administration of the business of 
the company was conducted by directors domiciled and resident in Holland (37). "The 
domicil of a trading corporation is its principal place of business", that is, the place 
where the administrative business of the corporation is carried on (38). 

Although a company duly created in one State is recognized as a corporation by 
othejf States, the transactions of that company arc governed not bv the law of the State 
creating It* but by the law of the place where those transactions occur and by the 
constitution of the company. The capacity of a company to acquire rights and incur 
obligations is limited by the object to attain which it is created, and these limits must 
be regarded whenever and wherever the extent of the corporate powers has to be 
judicially decided (39). 

See notes to sub-s. (2) of s. 3 past. 


(31) Hirst 0. West Riding dec. Co. [1901] 2 KJS. 560* Sec the General Clauses Aa X 
of 1897, s. 3 (39). 

(32) Ideal Film Renting Co. v, Neilson [1921] I Ch. 575; WUmott v» London Road Car 
Co. [1910] 2 Ch. 525. 

(33) Travancore National & Quilon Bank [1939] M. 318. See also Tulika v. Parry dc Co. 
£1903] 27 Mad. 315 and the authorities cit«i there. 

(34) Quot^ in Tulika n. Parry Sc Co. (supra). 

(35) Casque v. Commissioner of Inland Revenue [1940] 2 K.B. 80. 

{$6)|rmes v, Scottish Insurance Co. [1886] 17 QJI.D. 421. 

(37) mda V, Publk Trustee [1926] Ch. 863. 

(38) Dicey'S ConBict of Laws, Rule 19 (2iid ed., p. 162). 

V* o* u Tro^wicw N. dc q. Bato {I943J M. HI, SS ML.W, 653, 
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Mfp^ 4^ fBir m gemally noiihliig coimeci^ nfMi piim 

immA IMNmll il to»l»e nuide the subject matter u£ au actkm 

by sotue one tliali«liel^ ou beiia}l of htmsdf ai»d others, yet sharehohlers exe enticed 

to brings m action, (I) in respect of ntattem which are ul^a vtte$ the cnmpany and 
whidi Ihe majority (rf shardioldefs nmt incsomtietent to sanction; (2) where the act 
Comfifaiiied of conititutes a fraud on the minotify; and (3) where the action of the 

majority is illegal* t^urthcr where a sfiecsal resolution; is improperly passed, it would 

be open to a shareholder to maintain a suit in respect of such illegality (40). 

In order to redress a wrong done to a company or to recover moneys or damages 
by the company* the action should be brought if the company itself (41), except where 
the persons against whom the relief is sought themsdves hold and control the majority 
cd the shares and will not permit an action to be brought in the name of the ccanpany (42). 
In that case the Court allows the shareholders complaining to bring an action in their 
own names (43)« But this indulgence is confined to those cases in which the acta com* 
pktned of are of a fraudulent character or ultra, vires (44). It is not necessary, as a 
matter of law, formally to ascertain the views of the majority before proceeding, but 
nevertheless, if no reason is given for the corporation not being consulted before litiga¬ 
tion is undertaken, it must be clearly alleged and made to appear that the transaction is 
fraudulent or ultra vires, or the majority have abused their powers and are depriving the 
minority of their rights (45). No mere informality which can be remedied by the 
majority will entitle the minority to sue, if the act, when done regularly, would be 
within the powers of the company. ‘*Wherc fraud is alleged”, observed Marten, C. J., 
“and where consequently It is alleged that the suit is one of the recognized exceptions 
fb the prindifics laid down in Foss v. Harboitle (46), it will, I think, generally be found 
that the case is allowed to go to trial to ascertain the facts before it is finally determined 
whether action of the majority can in fact bind the minority. This is because until the 
facts are ascertained with some dlreaness, it is difficult to say what is the precise action 
the majority and whether it only amounts on the one hand to those matters of internal 
management where the majority of the shaherolders can rightly impose their will upon 
the minority, or whether on the other hand it is one of those cases in which the assets of 
the company are being improperly distributed by an attempt to pay them into the 
pockets of the majority of shareholders of the company or their friends at the expense 
of the minority” (47), Sec notes to s. 23. 

It is the cardinal rule of corporation law that pritna facie a majority of its members 
is entitled to exercise the powers of the corporation and where no special provision Is 
made, the whole are bound, not only by the major part, but by the major part of 
those present at a regular corporate meeting whether the number present be a majority 
of the whole or not. This rule is equally applicable to a company under the present 

(40) Nagnf^ V. Madras Kace Qub ri9491 1 M.L.J. 662, [1949] Mad. 808, 62 M.L.J, 341. 

(41) Gray n. Lewis fl873] 8 Ch. App. loSs; Russd v, Wakefield Ck), 20 Eq. 474 

(479); Duckett v. Cover [1877] 6 Ch. D. 82; Borland v. Earle (infra); Bhajckar v, 
Shinkar [1934] B. 243. 36 Bmn. L.R, 483, ISl I.C. 1082; Dhakeswari Cotton MlUs 
V. NUkaraal [1938] Cal. 90, [1937] C. 645, 41 C.W,N. 137; sec notes to s. 23. 

(42) Dhakeswari Cotton Mills n. Nilkamal (supra). 

(43) Chandv v. Bagh [1923] 28 CW.N. 479; BailUc v. Oriental Telephone &c. Co. [1915] 
1 Chu 503; sec idso Cockbum v. Newbridge laundry Co. [1915] I Ir. Lit 237 
(CiL); Cook v. Decks [19161 I A.C. 554. 

(44) Buriattd n. Karte [1902J A.C. 83; Nmth West Transportation Oo. v. Beatty [1887] 
U App. Css, 589; Menier o. Hoopex's Telegraph works [1874] 9 Ch. App. 3S0; 
Alexander v. Automatic Telephone Co. [1900] 2 Ch. 56; Vadilal v. Mkneklal [1925] 
27 Bom. L.B. 48, 49 Bom. m, [1925] B. 188; Dhakeswari Cotton MiUs v. Nilkamal 

^ (aiqpra}; aee worn to s, 23* 

{45)DluidKei^^ <^ton Milti NBkamal (supra). 

HarfbotiSe ttmi 2 Ha. fdL 
(47)Va^}al oTManeckW (supra) at p. 299* 
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mm^brnm by the veto of the mejoiity, the fomer camot complaitt oi acta wbic^ alt 
v^aMd if dene with *tlie approval dt the majority or are capaMe of being coofinoed by 
the ixiajority^ toere iiregtilartty or informality which can be remedied by the ma^rity 
being liisnlBciefit(4^). Generally apcaktng, a person cannot charge a majority with 
wrmog in adding to the voting power of the directors. There is nothing inherently 
wrong in that. A majority can increase its own majority, unless there is an element of 
expri^niation or coercion (50). 

In the case of a representative suit by a minority shar^olders, noitnatly the 
immpaiiy should be added as defendant (51). 

fUkinedy in imsos of fraud upon minoriiy t —^In cases of “fraud upon the 
minority’’, if the wrong-doers have the balance of power, and therefore the company does 
not take action, there are two courses open: The minority may take the risk and boldly 
use the company's name. The other course, which is the better course where the 
wrongful act is supported by the majority, is for the minority shareholders to sue in theii 
own names, or, as a matter of convenience, for a shareholder to sue on behalf of himself 
and all other shareholders. If however the wrong-doers are also shareholders, these 
shareholders, as a matter of course, must be excluded from the category of the plaintiffs: 
hence the phrase ‘‘except those who are defendants” (52). 

Pleadiugf and partias ;—^In such cases the primary fraud must be clearly indi¬ 
cated. It is the gist of the action, although no doubt the pleading or the particulars 
may be so framed as to trace the dominance of the majority and the effectuation of 
the fraud through that dominance. Where a decision of the directors is attacked on 
the ground that it is injurious to the company, the directors should be parties. Where 
that act of the directors so impeached has been confirmed and is still impeached on the 
basis that the directors have got that confirmation by controlling the majority, still those 
directors should be parties (52). 

If the name of the company has been wrongly used as plaintiff, it may be struck 
out as plaintiff (53). 

A bill by a member of a company on behalf of himself and all other members 
except the defendants, praying that a transaction in which the defendants had been 
the actors but which had been sanctioned unanimously at a meeting of the company, 
might be declared void, was sustained, although some of the members on whose behalf 
the bill was filed had been present and voted at the meeting (54). As regards admissi¬ 
bility* of professional communication in such suits, see Gourand v. Edison G, B* Telephone 
Co, [1888] 59 L.T. 8)3. 

Where an action is brought by shareholders, the plaintiffs should distinctly allege 
the illegality of the act complained of and the impossibility of getting the company to 
impeach its validity. Mere irregularities committed by the directors cannot give a cause 
of action to shareholders and entitle them to challenge the validity of the resolutions 
passed, and the aggrieved shareholder must appeal to the company. The supremacy 
of the majority of shareholders is subject to certain exceptions, vtz,, (I) where the act 
complained of is ultra vires the company, (2) where the act complained ^ is a fraud on 


MSlGanesh Flour Mills Co. v. Jag Mohan [1942] L. 68, 44 P.L.R. IS, 199 LC. 38l 

(49) Bhakkair o. Shinkar (supra) following Foss v. Harbottle (stmra). 

(50) Jhajnatia Brothers, Ltd. Shedapur Sholapur Spinning & Weaving Co. [1941] 1 Cal. 
30, 72 CL.J. 458, [1941] C* 174. 

fSl) Ram Kissendas o. ^tya Chmn [19501 P.C. 8L * 

(52) Jhajbaria Brothers, Ltd. o, Sholapur Spinning dc Weaving Oo., supra. 

(53) ^wool ». Meiryweadjer [1867] L.II, 5 Eq. 4<^ (468n.); Pnidcr v. UxMngum [18771 

Oy****®*®"*!* Ry- &C. Ck*. V. Monrte [18761 WJJ. 129, 192, ^ 

(54) Pre»ttm v. Qmm Coffl?ar Dock Co, (18401 II Siin,. 


6 01, a 70; I 
[54] Pre*«m v, piw 


Cotiifr Dock Co. (1840( 11 «t^. 
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Ajeooofooeo x^A litlgaiit will be allowed to apjpeao: in a suit or {xroceediog in j^eftoo, 
but a eomjNmt must a|ipeat by ao attorney who coo instruct conned on its behall (56). 
In the iiwt dted case the chairman of the company was not aUowcd to appear for the 
company, for a recognised agent as such has no right of audience (57). A director 
holding a power of attorney authorising Mm “to appear for and on behalf of the company, 
to condua and represent the company In the proceedings dec/' daitned the right ol 
audience on bdialf of the coMpany: held that he had no right of audience (5S). In a 
very recent case the Hotise of Lords has authoritatively laid down that a corporation 
cannot be heard otherwise than by counsel (59). “In the case of a corpotatlont inasmuch 
as the artificial entity cannot attend and argue personally, the right of audience is 
necessarily limited to counsel instructed on the corporation's behalf" (60). 

luterferanca by Court The Court does not interfere for the purpose of forcing 
companies to conduct their business according to the strict rule% where the irregularity 
complained of could be set right at any moment (61). In the last cited case the suit 
was a sequel to a resolution passed by the board and an extraorMnary resolution passed 
in a general meeting and confirmed as a special resolution. In pursuance Of the last 
two resolutions an agreement was executed by another company the effect of which 
was to appoint the latter as managing agent of the former company. The plaintilEs 
who were sopie of the directors brought this suit for challenging the said resolution 
and tlie respective meetings in which they were passed and for a declaration that the 
said resolutions were invalid and for an injunction restraining the latter company from 
action on the agreement. The Court will not interfere with the internal management <rf 
a company acting within its powers, and in fact has no jurisdiction to do so. In order 
to redress a wrong done to a company or to recover money by way of damages alleged 
to be due to a company, the action should pnma facte be brought by the company 
itself (62). 

Who ought to bo plaintiff: —^The above are the general rules strictly adhered to, 
but there may be exceptions where Justice of the case requires it (63). But in a case 
where the company ought to be the plaintiS, the shareholder must exhaust all reason* 
able means to get the suit instituted by the company, before he brings the suit him* 
self (64). In a case in which the ground of action is the fraud of the majority, it is not 
necessary that a meeting of shareholders should first be called (65). 

The company being an artificial person, ordinarily it is the majority of shareholders 
who have the right to act at a meeting of the company, and they or ode or more of 
them representing such majority can bring a suit in the name of the company (66). 
But where the articles provide for a human agency, (e*g., the directors of the company) 
to act on behalf of the company, it is only such agency as can file a suit in the company's 
name. If for personal reasons such human agency refuses or is unwilling or unaMe 


(55) Bha]ekar v. Shinkar (supra), fofUowing Foss v. Harbotde, supra, 

(56) London County Council fia97] 13 TX.R. 254. 

(57) Hatchand v, B. N. Ry. Co. [1914] 19 C.W.N. 64. 

(58) Eastern Tavoy MinciraJs Corpn. [1933] 61 Cal. 324. 

(59) Tritonia, Ltd. t>. Equity fit Law -Ufa Assurance Society [1943] A.C* 584, 

(60) Ibid at p. 586. 

(61) Bhaiekar n. Shinkar (supra) fdllowing Foss n. Harbottle (supra). 

(62) faityavart n. Arya Samaj [1946] 48 Bom. L.R. 341. 

(63) Russel n. Wakefield Co. £1875] 20 fiq. 474. 

(64) Morris n. Monis [1877} W.N. 6; Uoyd^wen n. BuR [193<t1 P£, 32? (323). See Mac- 

‘ (infm); Fmxder n. Lushin^n OMm); Harben v. Fhillips [W82J 



flQ 4o ai» act fdr th« co)|it{»inyy ott by xwon <iil cim, act lias disabled Uadf Ipaai so 
aaio£» a mjodty of! sbaitbolders^ as aforesaid, can bring a suit in the name of the 
company (d6). 

Ordinarily the directesrs a company are the only persons who can conduct litiga-* 
cion in ^ company’s name, but when they are themselves the wrong-doers se^ahuft the. 
company and have acted fnala fide or beyond their powers and their personal interest is 
in confdct with their duty in such a way that they cannot or will not take steps to 
80^ redress for the wrong done to the company, the majority of shareholders must in 
such a case be entitled to take steps to redras the wrong. If there is no provision in 
the articles of asssociation to meet the contingency, the majority of shareholders can 
sue in the name of the company (67). 

If a wrongful act, which aSects the right or interest of the company, is done, it is 
the'Company which can bring a suit for its redress (66). To get redress for a wrong 
done to the company, the individual shareholders can sue in their own names only if a 
majority of shares arc controlled by those against whom relief is sought and (a) the 
act complained of is ultra vires of the company, or {b) the majority cannot in law bind 
the minority or (c) the act is fraudulent having the effect of depriving the company of 
the property or affecting its financial resources (66). Sec the notes against ^*Vltra vires** 
infra and notes to s. 23, under the heading ‘‘Suit by or against a company,” 

In a case xff urgency the intending plaintiff may use the company’s name, but at 
his peril In such an action the Court may give interlocutory relief taking care that 
a general meeting be called as early as possible to determine whether the action has 
really the support of the majority (68). If it appears that the company’s name has 
been used improperly, the suit will be struck out (69), and either the solicitor (70) or 
Ihc person who instructed him (71), will have to pay the company’s costs as between 
party and party (72). 

A single shareholder may sue the company to enforce any individual right of his 
own, e.g,, his right to have his vote recorded (73), or his right as a diiector to restrain 
his co^direaors from excluding him from the b(wd(74). 

When die company is in liquidation, the only persons to whom the Court has any 
jurisdiction to give leave to use the company’s name are the creditors and the con¬ 
tributories (75). 

As soon as the company goes into liquidation, “the minority shareholders arc no 
longer at the mercy of the majority retaining the property of the company by the 
strength of their votes. If the Uquidator, acting at the behest of the majority, refuses, 
when requested, to take action in the name of the company against them, it is open 
to any contributory %o apply to the Court” and under s. 215 (now s. 216), *‘it is open 
to the^ Court on cause shown, either to direct the liquidator to proceed in the company’s 
name, or on proper terms as to indemnity and otherwise to give to the applicant leave 
to use the company’s name as plaintiff in any action necessary to be brought for the 
vindication of the company’s rights. Nor is the contributory confined to that form 
of procedure. It would be vgta to him, so far as the directors are concerned, without 


{66)Ramcshwara n. Satya Charan [1948] 52 C.1V.N. 188. In this case Mr. Justice R. C. 
Mitter has reviewed the relevant authorities. 

Kameshwar [1950] F,a 1331, £19491 F.CJR. 673, 1950 S.C.J* 123. 

(681 East Plant dec. Co. n. Merryweather [1864] 2 H. de M. 354. ^ 

toJSUber Co. v, Silber [1879] 12 Ohu D. 717. 

”• >3 C2i. P. 310; Fritter Vm Ofutteti 

Mayvaie v. Whiitey £1896] 1 Ol 788. 804. 
j ®*^*,*^J*^’ Australia v, Pawacm j;f897] I Ch. US. 
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to Wm ^ 4boip«ot| bcfiM tile Com and cbtaio relkf <ai tbe company^a account'’ (7o)* 

$otl bp aoeiMaryt-^Whete a cbid officer of the company had power under iii 
aitldes of amciatloii to appoint a secretary for the purposes of managemem of the 
a&Irs of the company and he gave to the secretary^ so appointedi the power for ffilng 
and defending suits for and on behalf of the company^ a suit ^cd by the scaetary as 
such is properly instituted (77). 

Os^er ZBf C P. C.t^In a suit by mr against a company, for subscription and 
verification of pleadings, for service on the company and for the Court’s power to require 
personal attendance of officers of the company^ see Order XXIX of the Code of Civil 
Procedure, Act V of 1908. 

Costs }—Where one of the parties to a proceeding under s* 145 of the Code d 
Crimim^ Procedure, 1898 consisted of some managers of a limited company which was 
the real contestant and costs were awarded to the successful party, such costs could 
be realized either from the managers or from the company (78>( 

See notes to s. 23 post. 

Ultra vires acts :—^Where a dissentient minority seek redress against the action of 
the majority, the former must show that the action of the majority is tdtra vires or 
that the majority have abused the powers and are depriving the minority of their 
rights (79). 

If an act, not ultra vtres the corporation and which, therefore, might be done with 
the approval of a majority, be done irregularly and without such approval, then the 
majority are the only persons who can complain (80), and the Court will not entertain 
the complaint except at the instance of the majority and in a proceeding in which the 
corporation is the plaintifi (81). 

A single shareholder suing on behalf of himself and others or suing alone (82), 
may make the company a defendant and may restrain the company and the directors 
from doing an act which is illegal (83), or criminal (84), or ultra vtres the corporation 
which the majority are consequently incompetent to affirm (85). ’'If one individual 
having an interest complains of an act of the whole company or the executive of the 
whole company as being illegal, there is, as a general rule, no necessity for any other 
shardiolders being present” (86). 

A stranger having sustained no special damage cannot sue the company (87), nor 
a shareholder who has with knowledge recovered and retains part of the proceeds of 
the ultra vires act (88), except to restrain future idtra vires dealings (89). 


(76) Idoyd-Owcn v. Bull (supra). 

(77) General Relief Assn, v, Canpat Ram [1937] L. 751. 

(78) Udhab v, Sidheswar [1937] fekt 559. 

(79) Dewttinion Cotton Mills Co. v, Amyot [19121 A,C. 546; Dhakeswari Cotton Mills v. 
NUkamal [1938] 1 Cal, 90. 41 C.W.N, 1137, [19381 C. 645, 

(80) Foss V, Harbottlc [1843] 2 Hare 461; MacDougall v. Gardiner [1875] 1 Ch. D. 13; 
Burland v, Earle [19021 A.C. 83; see also Foster v. Foster [1916] 1 Ch. 532. 

(BlIMozley v, Alston [1847] 1 Ph. 7W; MacDougall v, Gardiner (supra). . 

(82) Simpson v. Westminster Hotel Co. [1860] 8 H.L.C. 712; Russel v, WakefitM^Co. 
(supra); Hoole v. Great Western Ry. Co. [1867] 3 Ch. App. 262; Howden v, Yorkshire 
Miners’ Assn. [19031 1 K.B. 308, 329, 336; Dominion Cfotton Mills v, Amyot (suml* 

(83) Cockbttrn v. Newbndge Laundry Ca [1915] I Ir. L.R. 237 (A.C.y. ' r* ^ 

184) Fowdl V, Kempton Park Co. [1897] 2 Q.B. 242, 260, 268. 

(85> Holmes u. Newcastle Ike, Co. [1875] 1 Ch, D. 682; Hope v. Interaatlcmal F. Society 

A Til f 


£187(51 4 cai. D. 327. ‘ ' ™ - r 

)Pter Sir T«dm ’BxAt, Ii. J. in Bo(>le w. Great Western Ry. Co. {1861 
17 l»T. 153; tee also Sdnivaswin v. Subiamania [1932] M. IW and 
Uftioa of Seamen [1929] 2 Ch. 58. ‘ ^ 

ITowm V. Afofeaa 1^ Co. [1904] 1 Ch. 558, 571. 

\ thwera p. African Ti» CJo. 

jMeedey v. KaSyfoama Wm [1911] 1 Ch, 73. 


3 Ch. App. 262, 
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If the act complained of ie not ultra vkts, but i$ of a fraudulent chaiacttr or in 
die nature cd a wrong done to the company* and the wrong-doers are in the majority* 
then a single shareholder may bring the action on behalf of himself and others ($0)* 
making one of the majority a party defendant (91). 

See notes to $s. 6 and 23. 

Matlttrs ititrm Tiro* and intrm iriras :~~Where there is no suggestion of fraud, the 
company is bound in a matter intra vires by the unanimous agreement of its members, 
even at a directors* meeting where all the members were present (92). But where the 
matter is ultra vires, it is otherwise, as held by Lord Justice Lindley: Individual assents 
given separately may preclude those who give them from complaining of what they 
have sanctioned; but for the purpose of binding a company in its corporate capacity* 
individual assents given separately are not equivalent to the assent of a meeting (93). 

Notice s—Outsiders are bound to know the "external position of the company** (94); 
but they have a right to assume tliat all matters of internal management have been 
compiled with (95). For fuller exposition of the principle see notes to ss. 17 and 23. 
Persons dealing with a company are deemed to have notice of its registered documents (96). 
A limited company can speak and act only through agents duly authorized in that 
behalf in accordance with its constitution, and if such company by special resolution 
authorizes any body of officers to draw cheques, sign, accept or endorse bills of exchange, 
promissory notes, cheques, orders of payment or other commercial papers, and such reso¬ 
lution has been communicated to the bank with which the company deals, the bank will 
be liable if it does not act in accordance with that resolution, even if it is misled by 
the fraudulent misrepresentation of an officer of the company who on previous occasions 
has dealt with the bank as an officer of the company; the bank is bound to be vigilant (97). 

Knowledge :—^If it is established by evidence that the duty of investigating and 
ascertaining facts has been delegated in the ordinary course of a company's business to 
a subordinate official, the company will in law be bound by his knowledge in the same 
way as it is affected by the knowledge of the board of directors. “It is true that in the 
Houghton^s case, [1928 A.C. 1, 18] Lord Sumner points out that ‘the mind so to speak* 
of a company is not reached or affected by information merely possessed by its clerks/ 
And again, *the knowledge which is relevant is that of directors themselves, since it is 
their board that deals with the company’s rights.* But it must depend upon the facts 
of each case, where the matter is not especially determined by the articles, by what 
particular means of information and in what circumstances a company may properly 
be said to acquire knowledge, or have knowledge thrust upon them** (98). 

In Newsholme Bros, v. Road Transport & General Insurance Co. [(1929) 2 K. B. 356 
(374)J Scrutton L. J., quoting Lord Sumner says: “The knowledge of a person who 
acquires it in a breach of duty, and is guilty of a breach of duty in respect to it, is not 
to be imputed to a company to whom from the hypothesis he would be very unlikely 
to disclose it In fact.** 


(90) Russel V. Wakefield Co. (supra); Alexander v. Automatic Telephone Co, (supra); 
'Kurland o. Earle (supra). 

(91) Northern Assurance Ltd. v. Furnham United Breweries Ltd. [19121 2 Ch. 125. 

(92) Express Engineering Works [1920] 1 Ch. 466 (C.A.); see also Parker « Cooper Ltd, 
V. Reading [1926] Ch, 975, 

(93) George Newman & Co. [1895] 1 Ch. 674, 686, per Lindley L. J. 

(94lMahony v. East Holyford Mining Co. [1875] 1 H.L. 869, 893. 

(95) Royal British Bank v. Turquand [1856] 6 £. 6c B. 327; Montreal Co. v. Robert [19061 
A.C. 196, 202. ^ ^ 

Wfrnest t;. Nicholls [1857] 6 H.L.C. 401. 

12^C^ Ilominion G. G. 6c Casualty Co, [1930] P.C. 278, 60 149* 


Insurance Association [1936] 1 K3, 505 (CA.)* pdf 
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tarily ilio knowldi^ of lK>th the ampsktdti. The knowled^ which he hat acquiifed at 
oIBcer of one company will not be imputed to the other company, unless he hat tome 
duty imposed on him to communicate hit knowledge to the company sought to be aHected 
by the notice, and tome duty imposed on him by that company to receive the notice; 
and if the common officer hat been guilty of fraud or even irregularity, the Court will 
not draw the inference that he has fulfilled those duties (99). 

As to the knowledge of directors tee notes s. 83A, post. 

Ac«|tttatc«iieo and estoppel :--As regards acquiescence and estoppel the position of 
a company seems to i>e somewhat different from that of an individual. **ln the'^case of 
a natural person if information is intelligibly conveyed to and received by him its 
source, whether a servant or a stranger, whether he is high or low, matters little, if at all 
With the artificial incorporated person, it must be necessarily otherwise, for an incor¬ 
porated company cannot read or hear, except by the eyes and ears of others who are to be 
the organs by which it receives knowledge so as to affect its right*'(1), In the last cited 
case Lord Dunedin observed as follows “There can obviously be no acquiescence without 
knowledge of the fact as to which acquiescence is said to have taken place. The person 
who is sought to be estopped is here a company, an abstract conception, not a being 
who has eyes and ears. The knowledge of the company can only be the knowledge of 
persons who are entitled to represent company. The knowledge of a mere official like 
the secretary would only be the knowledge of the company, if the thing of which know¬ 
ledge is predicated was the thing within the ordinary domain of the secretary’s duties. 
But what, if the knowledge of the directors is knowledge of a director, who is himself 
partietps criminis, that is, if tfic knowledge of an infringement of the rights of the 
company is only brought home to the man who himself was the artificer of such in¬ 
fringement? Common sense suggests the answer, but authority is not wanting" (2). 
Then he cites the cases noted below (3). Effective ratification necessarily involves know¬ 
ledge of all the material facts on the part of him who ratifies. Neglect of duty docs not 
cease by repetition to be neglect of duty, and if there be any doctrine of ‘lulling to sleep,” 
it must depend upon and can only be another way of expressing estoppel or ratification (4). 
“A limited company,” observed Lord Tomlin, “cannot have a view except so far as the 
views of the agents by which it acts are to be deemed the views of the company" (5). 

Remedy for offences by or against a company :—^A company is a legal entity, 
and where a duty is imposed upon it in statute the breach of which is made an offence, 
unless there is anything to the contrary expressed or implied in tlie statute, a company 
can be convicted of the offence and sentenced to pay a fine (6). But an indictment wUl 
not lie against a corporation either for a felony or for misdemeanor involving personal 
violence (7), A corporation may however be indicted for a misfeasance, e.g., for cutting 
through and obstructing a highway (8). Au action for malicious prosecution will lie 
against a corporation (9). Trespass lies against a corporation for an act done by its 
agent within the scope its authority (10). An Injunction was granted against a company 


(99) T. R. Pratt (Bombay) Ltd. [1936] B. 62, 37 Bom. L.R. 978, 161 LC. 126. 

(1) Per Lord Sumner in Houghton & Co. v. Nothard, Low and Wills Ltd. [1928] A.C. 
I at pp. 19, 20. 

(2) Ibid at pp. 13-14. 

(31 Hampshire Land Co. [18961 2 Oi. 743, 749; Lacey v. Hill [1876] 4 Ch. D. 537. 

(4) Bank of Montreal v. Dominion G. G. & Casualty Co. (supra). 

(5) Peat V, Gresham Trust, Ltd [I934j 15! L.T. 63 (H.L.) at p. 65. 

(6) Rangoon Electric Tramway 6c Supply Co. v. King-£mp. [1933] 11 Rang. 162. 

(7) King V. Cory Brothers [1927] 1 K.B. 810. 

(8) Queen v. Great North of England Ry. Co. [184^9 Q.B, 315» 

(9) Edwards v. Mtdford Ry. Co* [1880J 6 2^; Cornford v. Carlton Bank [18519] 

^ I Q,B. 39L * 

[l6)Maund v. Monmonth^iit Canal Co. [1842] 4 Man. « G.r. 452. 
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ton committing anact nf ouimooe^ e.g.^ k^ing a stable for horses(H)* For a cootemi^t 
of Court the Court catuiot make an wder of attacbment> but it can order the company 
to pay a fine (12)- A company may be fined for contempt of Court (13); but it cannot be 
convicted under a section which inflicts imprisonment or whipping only as punishment (14)» 
nor can it be committed for trial on an indictment (15). A company in liquidation^ 
as distinct from individual liquidator, is incapable of committing an act of main¬ 
tenance (Id). 

Whether the criminal act of an agent including his state of mind, intention, know¬ 
ledge or belief is the act of the company employing him, depends upon the nature of 
the charge, the relative position of the ofUcer or agent and other relevant facts and 
circumstances (17). A company can be convicted of an offence, if it has by the only 
people who could act or speak or thmk for it, made a return with intent to deceive, or 
ma^ a statement which it knew to be false in a material particular (18). In the last 
dted case the trial Judges were of opinion that the company could not in law be guilty 
of the offence charged, since there was implicit in those offences an act or will or state 
of mind which could not be imputed to a body corporate. But their Lordships (Viscount 
Caldccote Lord Chief Justice and Macnaghten and Haliett, JJ.) held that the trial 
Judges were wrong and that the company could be convicted of the offence against 
Regulation 82 of the Defence (General) Regulations, 1939; Motor Fuel Rationing (No. 3) 
Order, 1941. 

Libel or defamation:—^A limited company can maintain an action for libel or 
defamation where it has been made in respect of its business (19). Although it is not 
actionable to publish any defamatory statement about a limited company, either in 
writing or by word of mouth unless such statement relates to the company in the way 
of its business, nevertheless if the defamatory statement does so relate, there is a cause 
of action without proof of special damage, whether the statement was made in writing 
or by word of mouth. In such a case the company’s right of action is the same as that 
of an individual (20). 

A corporation cannot be held to be incapable of malice so as to be relieved of 
liability for malicious libel when published by its servants acting in the course of their 
employment (21). In the last cited case Lord Lindley ob fved; “He (the servant) bad 
no actual authority, express or implied, to write libels nor to do anything legally wrong; 
but it is not necessary that he should have any such authority in order to render the 
company liable for his acts. The law upon this subject cannot be better expressed 
than it was by the Acting Chief Justice in this case. He said: ‘Although the particular 
act which gives the cause of action may not be authorised still if the act is done in the 
course of employment which is authorised, the master is liable for the act of his servant*. 
This doctrine has been affirmed by this Board in Mackay Commercial Bank of New 


(11) Raiper u. London Tramways Co. [1893] 69 L.T. 361. 

(12) King i;. J. G. Hammond & Co. [1914] 2 K.B. 866, 

(13) Km£^. J^^G. Hammond A Co. [1914] 2 K.B. 866; but see emtra Re Hoolcy [1899] 


(14) Hawke v. Hutton & Co. [1909] 2 K.B, 93. 

(15) King V. Daily Miror Newspapers, Ltd. [1922] 2 K.B. 530. But see Triplex Safety 
Glass Co. V. Lancegaye Safety Glass (1913), Ltd. [1939] 2 K.B. 395 (C.A.) whem it 
has been held that a limited company may be Ixidicatea for libel. 

16) Metropolitan Bank v. Pooly [1885] 10 App. Gas. 210. 

17) R. V. i C. R. Haulage, Ltd. [1944} AU E.R. 689. 

(18) Director Public Prosecutions v. Kent & Sussex Contractors, Ltd. [1944] 1 K.B. 146. 

(19) South Hdton Coal Co. t>. North Eastern News Assn. [1894] I Q.B, 133; Slaxenisers* 

Ltd. V. C. Gibbs & Co. [1916] 33 TXJU 35. ® 

^ Ajou [19451 114 L.J. (K.B.) 386, 173 L.T. 21. 
{2l)ariz«»' Life Asmme Co. V. Biwa (19043 A.a 423 (P.C.). 
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BfUmwick (22) and $wke v. Ftancis (23) and the doctrine is as 'applicable to incorporated 
cmnpanks ns to individuals.’* 

(3) *’Tlio CoyrI’’ ;--3ee s. 3 and notes thereto. 

(4) *'DEBENTUIWE*’:—debenture means a document which either creates or 
acknowledges a debt (24). It is usually associated with a corporation of some kind. 
Debentures are usually bonds issued by a company for sums of Rs. 10 or Rs. 100 or 
their multiples and are olhured to the public by means of a prospectus in the same 
manner as shares. 

The term ‘‘debenture”, though usually applies to instruments issued by companies, 
is not confined to companies, e.g., clubs have issued debentures and even individuals 
have done so. It is, as a general rule, one of a series, but a single debenture is not 
uncommon. In the case of a company a debenture is usually under seal, but there 
arc debentures signed by some of the directors on behalf of the company; and club 
debentures arc commonly under hand only. A debenture generally provides for the 
payment of a specific principal sum at a specified date; but there are permanent and 
perpetual debentures also, or debentures payable on a contingency, e.g., in the eVent of 
a winding up, or of notice by the company of its intention to pay off the amount secured. 
A debenture usually provides for the payment of interest at a specified rate, but there 
are debentures without interest or with interest varying with profits, or subject to condi- 
dons. A debenture generally contains a charge on the undertaking of the company 
or some part of its property, but there arc debentures without any charge, and it is not 
necessary that debentures should create a charge. Debentures are constandy secured 
by trust deed vesting property in trustees upon trust, if the company makes default, to 
sell and pay off the debentures, but vast sums have been lent on debentures not so 
secured. See Palmer’s Company Precedents, 15th cd. (1938), Part III, pp. 2-3. 

As a general rule the term “debenture” is not applied to an instrument unless it 
purports to be so, but this is not invariably the rule (25). 

Debentures may be for a fixed term of years or repayable on notice, or irredeem¬ 
able (26). They can be framed as payable to bearer. The custom to treat debentures 
to bearer as negotiable by delivery is recognized to take effect under the law 
merchant (27), and the Court will take judicial nodee thereof (28). 

Where a company issued income stock certificates to raise money for its undertaking, 
it was held that the certificates fulfilled the primary qualification of a debenture, nam^y, 
they contained an acknowledgment of indebtedness notwithstanding that the debt was 
only payable in future and upon contingency of profits being earned by the company. 
As they contained further common features of a debenture, namely, a charge on the 
assets of the company, they were debentures within s. 102 of the English Act of 1908 
(corresponding to s. 125 of the present Act) (29). 

’Tixed” and ’‘floating** charges:—If the dcbentiurc gives no security on the assets 
of the company, the debenture-holder’s position is no better than that of an unsecured 
creditor (30). But generally mortgage debentures are issued which usually contain a 
charge upon the undertaking of the company and all its property, present and future, 
and may or may not give a charge upon uncalled capital, llie cliarge may either be 

(22) [1874 L.R. 5 P.C.C. 394. 

(23) [1877] 3 App. Cas. 106. 

(24) Levy v. Abcrcorrics Slate Co. [1887] 37 Ch. D. 260, 

(25) £mp. n. Laxman [1945] 47 Bom. L^ 600. 

(26) Wiley v. Stocks [1909] 26 TX.R. 41. 

(27) Johnston F. Patent Co. [1904] 2 Ch. 234; Bechuanaland Exploration Co. London 
Trading Bank [1898] 2 Q.B. 658. 

(28) Edel8te& n. Schuler fit Co. [1902] 2 K.B. 144. 

(29) Lemon v. Austin Friars fitc. Trust [1925] Ch, 1, 

(30) Spiral Globe Ltd. [1902] I Ch, 396, 

6 
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"fixed*" 0r ‘^floating**. the charge is "fixed** it affects the title to the property 

and the company can only deal with the property affected subject to the charge. But 
when the charge is a "Boating** one, the company may, in the ordinary course of 
business, deal with the property covered by the charge, mortgaging, selling, disposing 
dE it or using it up as the business requires, at any time before the charge attaches (31). 
It remains dormant until the undertaking charged ceases to be a going concern, or 
until the person in whose favour the charge is created intervenes (32). In Illingworth 
v. Hotddsworth (33) Lord Macnaghten s«ud: "A specific charge is one that without 
more fastens on ascertained or definite property capable of being ascertained and 
defined, whereas a Boating charge is ambulatory and shifting in its nature, hovering 
over and, so to speak, floating with the property which it is intended to affect until 
some event occurs or some act is done which causes it to settle and fasten on the 
subject of the charge within its reach and grasp.*’ As pointed out by Buckley L. J., 
"a Boating security is not a future security, it is a present security, which presently 
affects all tlie assets of the company expressed to be included in it. On the other hand, 
it is not a specific security; the holder cannot affirm that the assets are specifically 
mortgaged to him. The assets are mortgaged in such a way that the mortgagor can 
deal with them without the concurrence of the mortgagee. A floating security is not 
a specific mortgage of the assets plus a license to the mortgagor to dispose of them in 
the course of his business, but is a floating mortgage applying to every item comprised 
in the seciuity, but not specifically affecting any item until some event occurs or some 
act on the part of the mortgagee is done which causes it to crystalizc into a fixed 
security’* (34). The terms "floating security'* and "floating charge** are synonymous (35). 
Sec notes to ss. 109, 126 and 129, post. 

Debenture stock :—^Debenture stock is of the same nature as ordinary deben¬ 
tures (36) except that instead of each bond securing a definite amount, the whole sum 
secured is treated as a single stock, and certificates are issued declaring the holder to 
be entitled to a definite sum, part of the stock. The debenture stock may be repayable 
on a fixed date or may be irredeemable. 

(5) "DIRECTOR** ;—^Director includes any person occupying the position of a 
director (37), So it seems that a secretary or a manager occupying the position of a 
director is included within the term. 

The true position of directors seems to be that of agents for the company with the 
powers and duties of carrying on the whole of its business, subject however to the 
restrictions imposed by the articles of association and the statutory provisions (38). But 
the directors arc not agents for the shareholders (39), nor are iht'y trustees for the 
creditors of the company (40), nor are they trustees in whom the property of the com¬ 
pany is vested in trust for any specific purpose within the meaning of s. 10, Limitation 
Act (41). 


(31) Florettce Land Co. [1878] 10 Ch. D. 530; Wheatley v. Silkstonc &c. Coal Co. [1885] 
29 C h. I^. 715. 

(32) Govemment Stock &c. Investment Co, v. Manila Ry. Co. [18971 A.C. 81. 

(33) [1904] A.C. 355 at p. 358. ^ 

(34) Evans v. Rival Granite Quarries Ltd. [1910] 2 K.B. 979, 999. 

(35) Illingworth v. Houldsworth [190f| A.C. 355. 

(36) Murray u. Herring [1908] W.N. 153, [1908] 2 Ch. 493. 

(37) Coventry & Dixon’s case [1880] 14 Ch. D. 660. 

(38) Faure Electric Accumulator Co. [1889] 40 Ch. D. 141. See also Ferguson v. Wilson 
^^866} 2 Ch. App. 77 and Gramophone & Typewriter Ltd. v. Stanl^ [15>08] 2 KJ8, 

(39) Poole, Jackson & Whyte’s case [1878] 9 Ch. D. 322. 

(40) Ashbury Ry. Co. o. Riche [1875] L.R. 7 H.L. 653. 

(41) Naiasunha lyraw o. Offi Assignee [1931] M. 58; Kathiawar Trading Co, V. 

Viiachand [1894] IS ,Bom. 119. ® 
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At agents of the company they cannot make seaet profits. **No man can in this 
Court/’ Bald Lord O&ims, L. C., *Vting as an agent, be allowed to put himself into a 
position in which his interest and his duty will be in conflict” (42). 

For the powers, duties and liabilities of directors see notes to ss. S3-A and 100 
and Reg. 71 of Table A. 

(7) *^istina Company”: —The word "existing” would need be read as excluding 
what might be broadly called non-Pakistan companies, that is, as excluding companies 
otherwise falling within cL (7) of sub-s. (I) of this section, but which had been formed 
and registered in territories not forming part of the territories of Pakistan (43). 

(9) ‘‘MANAGER” :—The new definition of "manager” has been substituted by 
the Amending Act No. XXII of 1936. The old definition was no definition at alL 
The new definition follows the decision in Basant v. Emp. (44), in which it was hdd 
that unless a person is in charge of the entire business of a company, he cannot be 
deemed to be the manager thereof. The English Act does not contain the definition 
of the word "manager”. 

"A manager would be,” said Blackburn, J., “in ordinary talk a person who has the 
management of the whole affairs of the company; not an agent who is to do a particular 
thing, or a servant who is to obey orders, but a person who is entrusted with power to 
transact the whole affairs of the company” (45). " ‘Manager* means a de facto 

manager” (46). S. 84 of the English Larceny Act, 1861 which makes it misdemeanor 
for "any director, manager, or public officer of any body corporate or public company** 
to publish false statements with intent to deceive or defraud, applies to a person who, 
without having been appointed an officer of the company, has in fact acted throughout 
as manager of the affairs of the company (47). 

An acting manager of a bank is a "principal officer of the corporation** and he is 
entitled to subscribe and verify plaints for the bank within s. 435 (now Or. 29, r. I), 
C. P. Code (48). If the manager of a company gives false account to avoid payment of 
tolls, the company would be liable (49). A manager is entitled lo prove in the winding 
up of the company the sum which it was agreed to be paid by the articles of association 
in case of his removal (50), or dismissal (going into >oUintary liquidation being equi¬ 
valent to a dismissal) (51). For the principle upon which tlie amount for salary and 
conq>cn$ation |>ayable to the manager of a comjKiny in respect of his engagement 
which has been suddenly terminated by winding up will be calculated, see Enghsh /. S, 
Bankt Yelland's case [iB67| L.R, 4 Eq. 350. 

Communications of a defamatory character touching a servant of a company con¬ 
tained in letters from the manager to the directors of the company and to another of 
its servants, where ostensibly in the interests of the company, were held to be privileged. 
The onus lay on the plaintiff to prove tliat the defendant believed them to be untrue 
when he made them or acted maliciously in making them (52). 

For distinction between "manager” and "managing agent** sec notes below. 

(9-A) “Managing agent”: —^This definition is new and has been inserted by the 
amending Act (XXII) of 1936 on account of importance of the functions of managing 

(42) Parker v, MacKenna [1874] 10 Ch. App. 96. 

(43) Bank of Commerce, Ltd. [1949] Dac. 23, 53 C.W.N. (D.R.) 126. Pak, C. [1949] Dacca— 
per Ormond J. 

(44) Basant u. Emp. [1918] 19 Cr. L.J. 215, 43 I.C. 791. 

(45) Gibson v. Barton [1875] L.R 10 Q.B. 329 (336). 

(46) Ibid at p. 341 per Lush, J.; see also King v. Lawson, infra, 

(4^ King V, Lawson [1905] I K.B. 541. 

(48) Ddhi & London Bank u. Oldham [1894] 20 I.A. 139, 21 Cal. 60 (P.C.). 

(49) Mou8ell Bros. v. London & N, W. Ry, Co. [1917] 2 K.B. 836. 

(50) Exp. Logan [1870] L.R. 9 Eq. 149. 

(51) Imperial Wine Co. [1872] L,R. 14 Eq. 417. 

(52) Leeshinan o. Holland [1890] 14 Mad. 51. 
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agents in India. The distinction between ^'manager” and ^'managing agent” appears to 
be pr&t, while the manager must be a person, 
to tt or company; secondly, the latter is entitled, 
company by virtue of an agreement with the company, while the manager is the person 
who has actually the management of the company whether under an agreement or not 
(a (Urector who actually manages a company without an agreement with the company 
for that purpofse may be a manager, but not a managing agent); and thirdly the extent 
of the control and direction by the directors may be modified by agreement in the case 
of managing agents, but not in the case of managers. By contrast between clauses (9) 
and (9-A) a manager cannot, it seems, be a firm or company. The General Clauses Act, 
1897 however says tliat the word “person” shall include any company, association or 
body of individuals, whether incorporated or not. For the new provisions relating to 
managing agents see Introduction. 

The explanation to the clause makes it clear that if a person is called by any other 
designation but actually occupies the position of a managing agent, he will be regarded 
as a managing agent for the purposes of this Act. 

Contracts by manag in g agents :—^Where an agreement entered into by the 
managing agents is unreasonably and excessively onerous and such as should not l^e 
entered into in the usual way and according to the ordinary course of business, it is 
ultra vires, and the company is entitled to repudiate it (53). 

(11) “Officer** 1 —^After the word “director” the words “managing agent” have 
been inserted by the amending Act XXII of 1936. The word “officer” lias not been 
defined in the English Act of 1929. 

(12) “Prescribed** ; —In this clause for the words “Governor General in Council” 
the words “Central Government” have been substituted by the Government of India 
(Adaptation of Indian Laws) Order, 1937. 

For definition of “Central Governmeiu”, see the new rl. (8) of s. 3 of the General 
Clauses Act, 1897 as amended by the Adaptation of Ljiws (Amendment) Order, 1950 
published in the Gazette of India Extraordinary of 5th June, 1950. 

(13) **PRIVATE COMPANY” :—^I'his definition has Injcn substituted for the old 
one by the amending Act (XXU) of 1936, following the definition given in the English 
Act of 1929 with some modifications. In England it was held in 1912 that a company 
whose articles contained the restrictions, limitations and prohibitions mentioned in suU- 
clauses (a), (b) and (c) remained a private company even tliougU they were not complied 
with (54), In 1913 an amending Act was passed by which it was provided that if a 
private company failed to comply with any of the foregoing provisions, it ceased to be 
entitled to the privileges of a private company: but the Court might grant relief if the 
default was due to accident, inadvertence or other sufficient cause (55). This was 
reiterated in ss. 26 and 27 of the English Act of 1929. In the Indian Act it was provided 
in sub-clause {it) that a company which did not continue to observe the restrictions, 
limitations and prohibitions mentioned in sub-clausc (i) would not be a private company. 
The Court had not been given the power to grAii relief as in England. This has now 
been remedied by substituting the new s. 154 (s. 27 of the English Act of 1929) for the 
old one. The position of a private company is in most respects the same as that of a 
public company (56). If one member practically holds all the shares, the company is 
still a distinct “person” (57). As to the possibility of a private company being a partner- 

(53) Ram Chand n. Diamond Jubilee Flour Mills Co. 10 P.R. 1905, 100 P.L.R. 1905, 

54) Park v. Royalties Syndicate [1912] 1 K.B. 330. 

55) S. 1 (2) (6), Companies Act 1913 (3 & 4 Geo. V, Cap. 25). 

(56) Re White [1913] 1 Ch. 231. 

[57} Salomon v» Salomon 6l Co. [1897] A.C. 22. 


to e naanagmg a^enr may pc a person , 
as of right, to the management of the 
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ship in guise of a company, see the case noted below (58).' In the undemoted case 
their Lordships of the Privy Council have condemned the view, too widely current, that 
a private company need not be regarded as a corporation distinct from the persons 
composing it and that irregularities in connection with its liquidation, which in the 
case of a public company would be most serious, are venial and perhaps even permissible. 
**It is necessary, in their Lordships’ opinion, that this view should be once for all 
dispelled*’ (59). 

In estimating the number of members of a private company the secretary may be, 
but a director or managing director may not be, counted as one *’in the employ” of 
the company (60). 

^ Transfer of shares:—^In the articles of private companies provisions are sometimes 
made for compelling a shareholder at any time to transfer his .shares to particular persons 
at a particular price. They are not void as being repugnant to absolute ownership or 
as tending to perpetuity (61). In the articles of association of a private company pro* 
visions are sometimes made to the following effect: any member desiring to sell any 
of his shares must notify the board of directors of the number of shares, the price and 
the name of the proposed transferee, and the board must offer to the other shareholders 
the number of shares offered at the price, and if the offer is accepted, the shares shall 
be transferred to the acceptors, and if the shares or any of them are not so accepted, 
the holder may sell or transfer tliem or any of them at tlie same or higher price to 
third parties approved by the board. For construction of such articles see Ocean Coal 
Co, v. Powell Duffryn Steam Coal Co. (62). 

Where the articles of a private limited company provided that a member could not 
transfer his shares until he had given notice to the secretary offering to sell the shares 
at a price to be fixed by the auditor and until the secretary liad offered them to the 
other members, one director having a right of pre-emption, it was held by the House 
of Lords that there was no effective sale of the shares, as the restrictions imposed by 
the articles had not been ob8cr\cd, and that the shareholder was not estopped from 
claiming rectification of the register of raemlsers, as the bankers to whom the shares 
had been assigned were well aware, and had been informed by the former, of all the 
restrictions upon the sale of the shares (63). do not think”, observed Lord Hailsham, 
L. C. at p. 248 in the last cited case, “that the disregard of article 17 rendered die 
transaction ultra vires the company, or that it could not hiive been regularized by the 
assent of all the shareholders; but that assent was never obtained.” 

Shares in a private company are capable of equitable assignment and can therefore 
be the subject of a trust (64). 

Subscribing for debentures :—For the meaning of “debenture” see notes to cl. (4) 
ante. Where it is found that certain prize bonds issued by a private company and 
bearing the company’s seal contain an acknowledgment of a debt and a promise to return 
it, and form a series bearing consecutive numbers, and all the holders get an equal 
chance to partake in the annual distribution of prizes out of the net interest realized 
by the company, such bonds are debentures within the meaning of this clause (65). If 

(58) YenidJc Tobacco Co. [19161 2 Ch. 426. 

(59) Ditcham v. Miller [1931] P.C. 203, 134 I.C, 324, 

(60) Newspaper Proprietary Syndicate [1900] 2 Ch. 349 ; Cairney v. Back [1906] 2 KJ8. 246; 
Normandy v. Ind, Coop & Co. [1908] 1 Ch. 84. 

(61) Borland's Trustee v. Steel Bros. 8: Co. [1901] 1 Ch. 279; Attorney General of Ireland 
V, Jameson [1904] 2 Ir. R. (K3.D.) 644. Sec in this connection ss. 10 and 11 of the 
Transfer of Propmy Act IV of 1882. 

(62) [1932] 1 Ch. 65i 

(63) Hunter u. Hunter [1936] A,C. 222. 

(64) E. D. Sassoon Si Co. v. Patch [1943] 45 Bom. L.R. 46, 

(65) Emp. u. Uxman [1945] 47 Bom. Lk 600. 



46 


INDIAK COMPANY LAW 


(S.2 

micli debentures are issued by a private company^ it ceases to be a private company 
and is therefore bound to die its balance sheet and the profit and loss account with 
the Registrar of Ckxmpanies under $. 134 (65). 

iVivato comiMUly and subsidiary private company—distinction :—In the provi¬ 
sions introduced by the Amending Aa (XXfl) of 1936 distinction has been made between 
an ordinary private company and a private company which is subsidiary to a public 
company [for the definition of a subsidiary company see sub-sec. (2) of s. 2 supra]* As 
regards this distinalon see s. 17 (2) proviso, s. 83-A (2), s. 86-D (3), s. 86-H, s. 87-A 

(5), 8. 87-C (4), s. 87-D (4), s. 91-B (3) proviso, s. 91-D (1) and s. 144 (1) and (5) (iii). 

Special privileges: —^The following are the special privileges of a private 
company:— 

(1) It may consist of two members only (s. 5). 

(2) It is not necessary to hold a statutory meeting, to forward the “statutory report” 
to the members or file it with the registrar (s. 77). Under the old s. 77 the company 
had to hold a statutory meeting (66). 

(3) The directors need not file with the registrar a consent to act or sign the memo¬ 
randum of association or contract for their qualification shares (s. 84). 

(4) It is not necessary to file with the registrar.a “statement in lieu of prospectus’* 
(8. 98). 

(5) Shares may be allotted before the minimum or whole amount of the share capital 
has been subscribed (s. 101). 

(6) It may commence business or exercise borrowing powers as soon as it is incor¬ 
porated (s. 103). 

(7) Holders of preference shares or debentures have not the same right to receive 
and inspect the balance sheet dec., as is possessed by the holders of ordinary shares 
(8. 146). 

(8) It is not required to send a copy of the balance sheet to the registrar (s. 134) or 
the members (s. 131); but a private company must file with the registrar the annual list 
of members and summary under s. 32. 

(9) In the case of a private company not being a subsidiary comjxiny of a public 
company it is not necessary that the auditor shotild hold a certificate from the Central 
Government (s. 144). Such a company can appoint a person as its auditor who is in 
the employment of a director or officer of the company [s. 144 (5) (iii)]. 

(10) Provisions regarding the appointment of directors (ss. 83‘A and 83-B) and 
restrictions on appointment or advertisement of directors (s. 84), do not apply to a 
private company. 

Friviloges tinder emending Act :—^With regard to the provisions introduced by 
the amending Act XXII of 1936, the following privileges have been accorded to a private 
company which is not a subsidiary company of a public company:— 

(1) Provisions of s. 54-A (2) relating to financial assistance for purchase of shares 
shall not'apply [s. 54-A (2)]. 

(2) Regulations 78, 79, 80, 81 and 82 of Table A shall not apply [s. 17 (2)]. 

(3) S. 79 relating to provisions regarding general meetings shall not apply [s. 79 (1)], 

(4) S, 86-D relating to loans of directors shall not apply [s. 86-D (3) ]. 

(5) S. 86-H relating to restrictions on powers of directors shall not apply (s. 86-H). 

^(6) S. 87-A regarding duration of appointment of managing agent shall not apply 

ts. 87-A (5)]. 

(7) S. 87-C regarding remuneration of managing agent shall not apply 
[8. 87C (4)] 

(8) S. 87-D regarding loans to managing agents shaU not apply [s. 87<D (4)]. 


(68) Gardner v. Iredale [1912] 1 CSi- 700, 
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(9) S. 91*B ftgardixig prohibition of ?oting by interested director siiall not ap{% 
{s, 91*B (3), proviso]. 

(10 S. 91-D regarding contracts by agents in which the company is tmdisdosed 
principal shall not apply {s. 9M) (1)]. 

(11) S, 144 regarding qualificatiom and appointment of auditors [s* 144 (1)] shall 
not apply. 

The provisions of s. 87-1, relating to the limit on the number of directors appointed 
by managing agents, shall not apply to any private company, subsidiary or not. 

In the case of a private company if not more than seven members are personally 
present at a general meeting, one member, and if more than seven members are perso¬ 
nally present, two members shall be entitled to demand a poll [s. 79 (1) (c)]. In any 
case two members personally present shall be a quorum [s. 79 (2) (b)], if the articles do 
not otherwise provide. 

New obligations j—private company must send with the annual return required 
by sub-s. (1) of s. 32 tlte certificate mentioned in sub-s. (4) thereof. If a private company 
alters its articles so that they no longer include the provisons of cl. (13) of sub-s. (1) 
of s. 2, the company must file with the registrar a prospectus or a statement in lieu 
of prospectus as provided by s. 154 (I). A private company is not entitled to issue 
share-warrants to bearer [s. 43 (2)]. 

Conversion of private company into public company ;—A private company may 
turn itself into a public company by complying with the provisions of s. 154. Even 
before such conversion the position of a private company is, in most respects, similar 
to that of a public company. Neither the Indian Act nor the English Act of 1929 makes 
any provision for conversion of a public company into a private company. But in 
Palmer’s Company Law, 13th ed. (1929) at p. 392 occurs tht following passage (67); 
**Many existing public companies, which can conveniently be worked as private com¬ 
panies, have in like manner altered their regulations by special resolution,” The new 
amending Act XXII of 1936, following s. 27 of the English Act: of 1929, though it 
recasts the provision regarding conversion of private companies into public companies, 
does not make any provision for converting a public company into private company. 
Sec notes to s. 154 post. 

For the consequences of reduction in the number of members below two, see 8% 147, 

(13-A) Public company This definition is new. It has been inserted by thcr 
Companies (Amendment) Act XXII of 1936. 

(14) “Prospectus.*' Wbat is a “prospectus** :—^The words in italics have been 
inserted by the amending Act XXII of 1936. The word “prospectus” means that docu¬ 
ment by which capital is offered to the public and upon the basis of which the applicant 
has actually subscribed (68). 

The Calcutta High Court has held that an advertisement in a newspaper offering 
shares to the public for sale is a prospectus within the meaning of this clause, although 
the advertisement specially refers to a prospectus a copy of which is available on 
application and a copy of which has been duly filed with the registrar (69), The 
amendment made in this clause nullifies the effect of this decision. 

See notes to ss. 92 and 93 post. 

•‘Public** The word “public” bas not been defined in the Act. It appears that 
the word docs not include existing members and debenture-holders (70). “Tlie public” 
in the definition”, observed Lord Sumner, “is of course a general word. No pai^cttlar 

(67) See also Hals. p. 73, foot-note. 

(68) RouscU V. Burnham [1909] 1 Ch. 127. 

(fi^Pramarfia v. Kalikumar [1925] 52 Cal. 440, 29 C.W.N. 523. 

(70) S. 93 sub-^8. (3); Biinnws o, Matabric Gold Co. [1901] 2 Ch. 23, 27; Booth v. Now 
Afrikander Co. {1903] I Qi. 295; Nash v. Lynde [1929] A.a 158. 
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mtimbe^ arc prescribed. Anything from two to infinity may serve: perhaps even one, 
if he is intended to be the first of a series of subscribers but makes further proceedings 
needless by himself subscribing the whole. The point is that the offer is such as to 
be open to any one who brings his money and applies in due form whether the 
prospectus was addressed to him on behalf of the company or not. A private 
communication is not thus open^^(71). 

to the public’* :—What is an offer to tlie public depends upon the 
circumstances of each particular case. It appears that an offer to the public means an 
offer by the company to any one who chooses to come in and take sliarcs (72). 

An offer of shares limited to the members of an existing company appears to be 
not an offer to the public (73); nor docs circulation by directors amongst their own 
friends of a number of documents in the form of an ordinary prospectus and headed 
“strictly private and confidential” amount to an offer to the public (74). An offer to 
the public by the liquidators of a company is not equivalent to the issue of a prospectus 
by the company (73). 

In the under-noted case (75) Lord justice Scrutton observed as follows: re South 

of England Natural Gas Co, (76), where some 3,000 copies of a prospectus marked ‘for 
private circulation only’ were printed and issued to shareholders of gas companies in 
which the promoter was interested, Swinfen Eady J. held tliat the prospectus was issued 
to the public. On the other hand in Sherwell v. Combined L M. Syndicate (72) where 
some of the directors without the authority of the company sent a prospectus marked 
‘strictly private and confidential, not for publication’ to some of their friends Warring¬ 
ton J. said that no action lay against the company, but also said that ‘whether or not 

capital has been offered to the public was a pure question of fact.It meant an 

offer of shares to any one who should choose to come in.’ I agree with this.” The 
House of Lords have held that a prospectus is not “issued”, if it is shown to one person 
privately and not as a member of the public (71), 

See notes to s. 92. 

The word ‘debenture’ includes debenture slock [see cl. (4) ante]. For statement 
in lieu of prospectus see s. 98, 

(16) “Share.” Meaning of “share” ; —A share in a company cannot properly 
be likened to a sum of money settled upon, and subject to, executory limitations to 
arise in the future; it is rather to be regarded as the interest of the shareholder in the 
company measured, for the purpose of liability and dividend, by a sum of money, but 
consisting of a series of mutual covenants entered into by all the shareholders inter se 
in accordance with the provisions of the Companies Act and made up of various rights 
and the assignee would he entitled to sue upon it to obuiin his appropriate share of 
money (77), 

A share in such a company as a manufacturing company carrying on its business 
in a foreign country resembles a chose in action in this respect only that it is assignable, 
and the assignee would be entitled to sue upon it to obtain hie appropriate share of 
the net profits, just as the original holders would be (78). 

(71) Nash o. Lyndc [1929] A.C. 158, 169. 

(72) Sherwell v. Combinea 1. M. Syndicate [1907] W.N. 110, 23 T.L.R. 482, 483. 

(731 Booth V, New Afrikander Co. (supra); Burrows i>* Matabeic Gold Co. (supra). 

(74) Sherwell o. Combined I.M. Syndicate (supra); but see South of EnglaM Natural 

Gas Co, [1911] 1 Ch. 573. 

(75) Lynde o. Nash [1928] 2 K.B. 93. 
a6)ri911] 1 Ch. 573. 

1 cai. 279; but we Parbhudas v. Ratnlal 

[1866] 3 Bom. H.C.R. 69 O.C.. 

(78) Singer v. Wmiams [1921] A.C. 41 at p. 53 (per Lord Atkinson). 
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See 28 mi tidtes A$ wdl ae eme» to tegulation 18» Table A. As to^ 

different classes <ff shares see Ootes to regs. $ and 88 6f Table A. 

(id-A) *'Sta|e** See "Amendment" immediately under s. 2. "A States" com¬ 
prise: Assam, Bihar, Bombay, Madhya Pradesh, Madras, Orissa, Punjab, Uttar Pradesh 
and West "Bengal. "C States" comprise Ajmer, Bhopal, BUaspur, Cooch-Behar, Coorg, 
Delhi, Himachal Pradesh, Kutch, Manipur and Tripura. For the territories ot these 
States, see pp. 203 and 205 respectively of the Constitution of India. 

*(17) 'Trading Corporadon*' j*—This definition was inserted by the Government 
of India (Adaptation of Indian Laws) Order, 1937 which came into operation on Ist 
April, 1937. For amendment therein see "Amendment" immediately under s. 2. 

Item No. 33 in List I (Federal Legislative List) in the Seventh Schedule to the Govern¬ 
ment of India Act, 1935, as adapted by the India (Provisional Constitution) Order, 1947 
Is as follows: "Corporations, that is to say, the incorporation regulation and winding 
up of trading corporations including banking, insurance and financial corporations, but 
not including corporations owned or controlled by an Acceding State and carrying on 
business only within tliat State or co-operative societies, and of corporations, whether 
trading or not, with objects not confined to one unit, but including universities," 

Item Nos. 43 and 44 in List I (Union List) in the Seventh Schedule to the Consti¬ 
tution of India are as follows;— 

"43. Incorporation, regulation and winding up of trading corporations, including 
banking, insurance and financial corporations but not including co-operaiive societies. 

44. Incorporation regulation and winding up of corporations, whether trading or 
not, with objects not confined to one State, but not induing universities." 

The effect of this definition is that a "uading corporation" includes not only trading 
corporations as such but also banking, insurance and financial corporations, but it does 
not include corporations carrying on business only within a State or co-operative societies. 

SUE-S. (2). "Subsidiary company": —Sub-s. (2) reproduces s. 127 of the English 
Act of 1929. This definition has been inserted by the Companies (Amendment) Act 
XXil of 1936. As to tile provisions relating to subsidiary companies introduced into 
the Act by the above amending Act see Introduction under the heading "Subsidiary 
company & Holding company". 

The word "nominee” is a commercial rather than a legal expression. It denotes 
the absence of beneficial ownership or interest (79), 

Income-tax on subsidiary A. bolding companies :^Where on the winding up ot 
certain subsidiary companies their assets and undertakings were transferred to the 
holding company, the latter was properly assessed to income-tax as a successor to that 
pan of its trade previously carried on by the subsidiary companies (80). 

Controlling interest: —The words "controlling interest" in para 7 (6) of Sch. IV 
to the English Finance Acr, 1937 include not only direct control by the company 
which it is sought to tax, but also an Indirect controlling interest in another company 
which itself holds a controlling interest in the company not liable to be assessed to the 
national defence contribution (81). The holding of a bare majority of voting power 
in a company is in general sufficient to constitute a "controlling interest", and it is not 
necessary to hold such a proportion of the shares as would secure the passing of a 
resolution for which a special majority is required (81). 


(79) Buckley, 11th ed„ pp. 287-88, 

(80) Briton Ferry Steel Co. v. Barry [1940J K.B. 463. 

(81) British American Tobacco Co. v. ItiUmd Kovenue Commissioners 11943] A.C. 235. 
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DefittitioiMla addition to |he above tbe following words and expressions have 
been defined in the body of the Act: 


Contributory 

... 8. 158 

Sj^lal and extraordinary 



Member 

... s. 30 

resolutions 

8. 

81 

Minimum subscription . 

... 8. 101 

Statutory report and statu¬ 

% 


Registered oMcc 

... 6. 3 

tory meeting 

8. 

77 

besides these the following have been defined for the purposes of particulai 

- sections 

British India 

8. 109 

Joint stock company 

8. 

254 ^ 

British register 

.. 6, 41 

Place of business 

S* 

277 

Certified 

.. s. 277 

Promoter 

&« 

100 

Company 

.. 8. 153 

Prospectus 

8. 

277 

Deed of settlement 

.. 8. 267 

Unregistered company ... 

S. 

270 

Director 

.. 8. 277 

Vendor 

&. 

94 

Expert 

8. 100 





The Companies (Amendment) Act XXII of 1936 has introduced two more definitions; 
(1) An “investment company” has been defined as a company whose principal business 
is the acquisition and holding of shares, stocks, debentures or other securities [s, 87-F 
and s. 132-A (I), second proviso]. (2) A “banking company” means a company which 
carries on as its principal business the accepting of deposits of money on current 
account or otherwise, subject to withdrawal by cheque, draft or order, notwithstanding 
that it engages in addition in any one or ntorc of the forms of business mentioned in 
8. 277-F, [sec a. 277-F]. By the Companies (Second Amendment) Act XXI of 1942 it 
has been provided in s. 277-F “tJiat any company which uses as part of the name under 
which it carries on business the word ‘bank', ‘banker’ or ‘banking* shall be deemed to 
be a banking company notwithstanding that the accepting of deposits of money on 
current account or otherwise, subject to withdrawal by cheque draft or order, is not, 
<Mr is not shown to be the principal business of the (ompany**. This new provision came 
into force on Ist November, 1943. See Gazette of lnd%a dated 26th June, 1943, Part /, 
p, 680, 

[Z'A.t^otwithstanding anything in the last preceding section, 
r. .. a company (“the registered office whereof is in 

panies registered in Burma, Aden or Pakistan and which was 
Burma or Aden iKfore immediately before the separation of that 

country from Indta a company as depned by 
the said section ”—^in India) {f‘the registered office of which is in the 
territories of Burma, Aden or India and which was a company as 
defined by that section ”—^in Pakistan), 

(a) shall be deemed for the purposes of this Act to be a 

company registered jand incorporated outside [“the 
whole of India except Part B States”—m India] [“all 
the Provinces of Pakistan ”—^in Pakistan] and ; 

(b) shall not, unless the subject matter or context so requires, 

be included in the expressions ‘company^ ^existing 
company*, ‘public company*, and ‘private company* : 

Provided that — 

• m Purposes of section 277 of this Act such a company 

shall, for a period of six months from the separation. 
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be deemed to he a company incotpdrated and registered 
in British India; 

(ii) the separation of Burma and Aden (fUhat country from 
India’* —^in India) shall not render valid any mortgage 
or charge which, immediately before that date, was 
void against the liquidator or creditors of such 
a company.”] 

This new section was inserted by the Government of India (Adaptation of Indian 
Laws) Order, 1937 which came into operation on 1st April, 1937, 

By virtue of sub-s. (2) of s, 46 and sub-s. (2) of s. 94 (which came into force on 
Ist April, 1937) Burma and Aden respectively ceased to be parts of India, 

Amendment : —With effect from 15th August, 1947 in cl. (a) of this section the 
words in italics within inverted commas were substituted for the words ‘^British 
India** by the India (Pakistan—in Pakistan) [ Adaptation of Indian (Pakistan—^in 
Pakistan) Laws ] Order, 1947, published in the Extraordinary Gazette of India dated 
14th August, 1947. 

In pjira I of this section and in Proviso (ii) the amendments were made in India 
by the Indian jIndependence (Adaptation of Central Acts and Ordinances) Order, 1948 
which tame into force on 23rd June, 1948, and in Pakistan by the Adaptation of 
Central Acts and Oidinantes Order, 1949 which came into force on 25th March, 1949. 

Scope :— Beading this section as amended by the Indian Independence (Adapta¬ 
tion of Ccntial Acts and Ordinances) Order, 1948 and s. 277 mentioned in this section, 
a company docs not become a company incorporated in India for all purposes except 
for the limited purpose of s. 277. E\en if it Incomes an Indian company for a period 
of six months, it cannot become an Indian company for all purposes by the mere 
giving of notice that the address of the company’s registered office has been changed 
from one part of the town in India to another. A notice given under s. 72 post can 
neither make a foreign company, nor confer on a foreign company the status of, an 
Indian company (81 a). 

3. (1) The Court having jurisdiction under this Act shall be 
the High Court having jurisdiction in the place 
*** which the registered office of the company 

is situate: 

Provided that the [Central Government] may, by notification 
in the [Official Gazette] and subject to such restrictions and condi¬ 
tions as it thinks fit, empower any District Court to exercise all or 
any of the jurisdiction by this Act conferred upon the Court, and 
in that case such District Court shall, as regards the jurisdiction so 
conferred, be the Court in respect of all companies having their 
registered offices in the district. 

(2) For the purposes of jurisdiction to wind up companies, the 
expression ‘registered office’ means the place which has longest been 
the registered office of the company during the six months hnme- 
diately preceding the presentation of the petition for winding up. 

(3) Nothing in this section shall invalidate a proceeding by 
reason of its being taken in a wrong Court. 

(8Ja)Va*ica t». Janda Rubber Works, Ltd. [I?S0J E.P. 188. 
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Amendyndietit:—the proviso to 8ub*e, (1) the words '^Central Govemmem** and 
^‘Official Gazette’* were substituted for the woids ‘‘Local Government” and “local olficial 
Gazette” respectively by the Government of India (Adaptation of Indian Laws) Order, 1937 
which came into operation on Ist April, 1937. The effect of the alteration was that the 
powers under the proviso could no longer be exercised by the Local, i.e:, Provincial 
Government But widi effect from Ist April, 1938 the Central Government has entrusted 
the Provincial Governments with its funaions under the proviso {vide Gazette of India 
dated 26th March, 1938, Part I, p. 440). 

As a matter of fact, various Local Governments conferred limited or full jurisdic¬ 
tions on sdected Distria Courts in their provinces long ago. But Bengal was bracketted 
with the North-West Frontier Province, Burma and Bihar and Orissa for the unenviable 
distinction of being considered as having no District Courts in the province competent 
to administer the company law. The Government of Bengal was at last roused to take 
some belated but very cautious and restricted action [after perhaps the proceeding in 
the Central Legislature during the passage of the new Companies (Amendment) Act] 
in November, 1936. So now the position is as follows: — 

Bengal—^jurisdiction has been conferred on all District Courts under ss. 38, 76, 
120 and 124 in respect of companies having a subscribed capital of not exceeding 
Bs. 50,000—^Vide Notification No. 7288 Com. dated 2nd November, 1936, published in 
the Calcutta Gazette of the 5th November, 1936, Part I, p. 2553. 

Assam—^jurisdiction was conferred on the District Courts of (1) Assam Valley 
and (2) Sylhet & Cachar in respect of companies having a subscribed capital of not 
exceeding Rs. 50,000. But Assam has now got a High Court of its own. 

Bombay—^jurisdiction has been conferred upon the District Courts of Ahmcdabiid, 
Broach, Kaira, Poona, Satara, Sholapur and Surat in all matters under the Act. 

Madras—jurisdiction has been conferred upon all District Courts under s. 104 only. 

United Provinces—jurisdiction lias been conferred upon the District Court at 
Cawnpore in respect of all matters under the Act, and upon that of Lucknow in respect 
of companies whose subscribed capital docs not exceed Rs. 25,000. 

Central Provinces and Bcrar—^jurisdiction has been conferred upon all District 
Courts in respect of all matters under the Act. 

The aforesaid orders conferring jurisdiction on District Courts in the provinces by 
the respective Local Governments, it is apprehended, lapsed on 1st April, 1937 on 
which date the amendments (mentioned above) made by the Government of India 
(Adaptation of Indian T^aws) Order, 1937 came into operation. Unless and until fresh 
Notifications arc issued in this respect after Ist April, 1938 by Provincial Governments, 
it is doubtful whether the above mentioned District Courts have jurisdiction under 
this Act. 

•‘Court” Under Act VI of 1882 the word 'Court* included the princlp?il Civil 
Court of original jurisdiction in a district (82). The jurisdiction of the District Courts 
was taken away by this section, but under the proviso to this section full or modified 
jurisdiction might be re-conferred by the Provincial Government on any District Court. 
In that case the inferior Court would be able to decide matters of administration and 
dispute arising in winding up (83). Sub-s. (3) provides that a proceeding taken in a 
wrong Court shall not be invalidated for that reason. But it has no application when 
the objection to jurisdiction is taken at the very Commencement of the proceeding and 
at the proper time (84). The “Court” referred to in this section is the Court which has 
the power to deal with such matters as arc covered by this Act itself, such as, for example, 
winding up proceedings and the like and has no rdterence to proceedings other than 

(82) SS. 3 and 130 of Act VI of 1882. 

(83) See In re Stanton, Ltd. [1928] 1 K.B. 464. 

(84) Nataranjan v. Narasimha [1930] M. 74, 57 M.L.jf. 723. 
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thoete tiidider Act (95). A «iiit by tbe board of dlrectoia for declaiatioii that 
powers of the managing agents to distidsi derks without their consent is illegal, is 
triable by the ordinary Courts and not by the District Court within the meaning of this 
section. An order passed by a Civil Court under Order 7, r. 10, C P. Code n^turning 
the plaint in such a suit for pxescntation to the District Court is therefore improper (85). 

5UB«5. (1). High Court :—The expression 'High Court’, as used in this section, 
is the High Court as a whole including appellate and the original sides. Therefore 
under the Rules framed by the High Court all applications relating to companies, even 
those doing business in the tnaffasil, should be made on the original side of the High 
CA)urt (86). 

The expression High Court has been defined in the General Clauses Act (87), as 
the highest Civil Court of appeal (not induding the Federal Court) in that part of 
British India in which the Act or Regulation containing the expression operates. So 
the Chief Commissioner of Ajmer and Merwara is the High Court for the purposes of 
the Companies Act for places within its jurisdiction and not the Allahabad Hi^ 
Court (88). 

The jurisdiction conferred on the High Court in company matters is the jurisdiction 
to deal with matters provided for by the Act, and it is very doubtful whether an appli¬ 
cation to rectify the register of the Registrar of Joint Stock Companies, for which no 
provision is made in the Act, can properly be brought before the Judge who is dealing 
with company matters ((89). The High Court as the company Court has no exclusive 
jurisdiction in all company matters (90). 

The High Court has jurisdiction to transfer winding up proceedings from the High 
Court to any Court which has jurisdiction to wind up companies (91). As to the power 
of the High Court, after making a winding up order, to direct .subsequent proceedings 
to be had in a District Court, sec s. 164, post 

Under the Act the High Court is the Court which has jurisdiction to wind up a 
company having its registered office anywhere in the Punjab (92). 

Definition: —"High Court” used with reference to civil proceedings, shall mean the 
highest civil court of appeal (not including the Supreme Court) in the part of India in 
which the Act or Regulation containing the expression operates. See cL (25) of s. 3 of 
the General Clauses Act, 1897 as amended by the Adaptation of Laws Order, 1950 in 
India, 

New High Courts of Assam and Orissa :—^It should be noted that with efiect 
from 5ih April, 1948 a new High Court has been established for the Province of Assam 
—Fide Gazette of India Extraordinary dated Ist March, 1948. With effect from 5th 
July, 1948 a new Pligh Court has also been established for the Province of Orissa— Vide 
Gazette of India Extraordinary dated 30th April, 1948. 

Proviso A District Judge, who has been empowered by the ProvinciarGovernment 
under this proviso, has extensive original jurisdiction; but it in no way ousts thc^ 
rcvisional jurisdiction possessed by the High Court under s. 115 of the Court of Civil 
Procedure (93). 


(85) Nawabshah Electric Supply Co. v, Hariram [1947] S. 31. 227 I.C. 33; see also Sri- 
krishna Jute Mills v, Moihcy Krishna [1947] M. 322, [1947] 1 M.L.J. 75, 60 M.L.W. 90. 

(86) Jagadishpur Tea Co. v, McLeod [1929] 29 C.W.N. 404; Mohini Mills v, Susama 
DcbiJ192S] 52 Cal. 586. 29 C.W.N: 403, 41 C.L.J. 191. 

(87) Act X of 1897, s. 3(24). [See now s. 3(25) as amended by the Adaptation of Law 

Order, 19S0J. / r 

f88)Kekri Press Co. [1926] 48 All. 709, 24 AX.J. 768. 

(89) Arya Insurance Oj. [1937] C. 81, 63 Cal. 773. 

(90) Srikrishna Jute Mills v, Mothey Krishna, supra. 

(91) Vemor Heaton Co. [1936] 1 Ch. 289, 154 L.T, 374. 
g2)Raghubir v. Indian M. P. F, Insurance Co. [1942] L. 74, 44 P.L.R. 1. 

(93) British India Corporation v. Shantl Naiain [1935] A. 310, 57 All. 810, 156 LC. 1088- 
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The District Court empowered under the Proviso by virtue of notification by the 
Central Government possesses unlimited jurisdiction for trying civil suits when aaing 
as a Civil Court* and there is no jurisdiction in law for placing any fetters upon it 
when acting in the exercise of its jurisdiction* under sub-s. (3) of s. 79 post (94). The 
fact that the law does not provide for any appeal from an order passed in the exercise 
of that jurisdiction* and also the fact that it is always open to a pjirty to move the 
Civil Court for the determination of the validity or otherwise of a meeting, arc not 
considerations which would justify the limiting of the jurisdiction (94). 

Where the registered office of a company is situated within the jurisdiction of the 
Distrkt Judge empowered under diis proviso, he is the Judge who has jurisdiction to 
pass orders for payment of any amount that may be due from the contributories on 
account of the arrears of calls under s. 186; and if there is any dispute between the 
parties, he can adjudicate on it under s. 215 (now s. 216). The fact that certain COD'- 
tributories reside outside British India is immaterial, as by their agreeing to become 
members of the company they arc amenable to his jurisdiction (95). 

For definition of “District Court’’, see cl. (6), sub-s. (/) of s. 2 an/e. 

It has been held in England that under s. 165 of the English Act of 1929 the 
High Court has jurisdiction to transfer to the County Court proceedings Toi winding-up, 
no matter what the amount of the company’s capital is (96). 

^ Central Govemmeat. Deftnition :—“Central Government” sluiU— 

(a) in relation to anything done before the commencement of the Constitution 
mean the Governor-General or the Governor-General in Council, as the case 
may be; and shall indude (t) in relation to functions entrusted under sub¬ 
section (/) of section 124 of the Government of India Act, 1935, to the 
Government of a Pro>ince, the Provincial Government acting within the 
scope of the authority given to it under that sub-section, and (ft) in relation 
to the administration of a Chief Commissioner’s Province, the Chief Com¬ 
missioner acting within the scope of the authority gi\cn to him under 
sub-section (3) of section 94 of the said Act; and 
(h) in relation to anything done or to be done after the commencement of the 
Constitution, mean the President, and shall include (t) in relation to func¬ 
tions entrusted under clause (1) of article 258 of the Constitution to the 
Government of a State, the State Government acting within the scope of 
the authority given to it under that dause, and («) in relation to the 
administration of a Part C State, the Chief Commissioner or the Lieutenant- 
Governor or the Government of a neighbouring State or other authority 
acting within the scope of the authority given to him or it under article 239 
or article 243 of the Constitution, as the case may be.”- See the Adaptation 
of Laws (Amendment) Order, 19S0 published in the Gazette of India, 
Extraordinary, dated Sth June, 1950, 

Interference by Court :*~-“It is an elementary principle of the law relating to joint 
stock companies that the Court will not interfere with the internal management of 
companies acting within their powers, and in fact has no jurisdiction to do so’’(97). 
“Now with regard to companies,” observed Chitty J., “it is right to let those who have 
embarked in a company manage their own affairs, and it is not right for the Court to 
inten^ene because one shareholder is dissatisfied—one who appears during the progress 


(94) Balkrishna v. Uma Shankar [1947] A, 361 (F,B.), 1947 A.LJ. 337. 

(95) Sri Ganesh Co. u. Jiwan Ram [1934] L. 362, 15 Lah. 302, 147 I.C, 739. 

(96) Vernor Heaton Co„ supra. 

(97) Per Lord Davey in Burland v. Earle f1902] A.C. at. p. 93 ; see alwj Foater v. Foster 
11916] 1 Ch. 532 at p. 547. Bhajekar v. Shinkar {I934J B. 243, 36 Bom, L.R. 483, 151 
I.C, 126, 
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of tht 9 xgai£mskt to found a few as$octates-~-becau9e that one and a small number 
of associat^es thinlt that they know more about it than the majority” (98). But tlate 
Court will interfere—tto prevent a fraudulent sale by promoters to the company; to 
prevent fraud on a minority of shareholders; where directors arc witholding payment 
of calls on their own shares while making calls on those of Other members; where the 
company is existing only for being wound up and gratuities are voted to its servants 
and directors; where an arrangement is being carried out which is beneficial only to 
the majority of shareholders; where it is proposed to issue shares in satisfaction of 
dividends; where resolutions have been passed purporting to divide, on winding up, tlic 
assets in fraud of a class of shareholders; where the chairman of a meeting improperly 
rejected votes; where a proper notice of the purpose of a meeting involving payment to 
directors has not been given; where slxares are being issued to secure a majority of 
votes; where the majority of directors exclude the minority from meeting of the board 
or a committee of it; or where the company is conducting its business in an illegal 
way (99). The printiple that the Court will not generally interfere with the internal 
aEairs of a company except at the instance of a majority of shareholders is applicable 
only where the act is merely irregular and not when it is ultra vims (1). See notes 
under s. 2 (supra). 

The Courts have inherent jurisdiction to compel due observance of the mandatory 
provisions of the Act. It is a fundamental principle of legal administration that where 
the law requires something to lx? done, there must be in existence a Court that can 
directly order it to be done. It is well understood in all systems of ci\ili^ed jurispru¬ 
dence that where there is a right, there is a remedy (2). 

Doctrine of ‘^internal management”: —People dealing with a company arc fixed 
with notice of pny limitations of the jwwers of the company contained in the statute under 
which it is incor|)oratcd or in the memorandum or articles of association; but if it is 
shown that a particular act was ostensibly authorized by them, persons dealing with 
the company arc not concerned to see the company has put itself into a position to 
exercise its powers properly. Outside parties are not concerned with the internal 
management of the company. They are not concerned to see that there was a proper 
quorum of directors present, or that persons who arc apparently directors had in fact 
been validity appointed. Those are matters of internal management. If the disability 
of a director to vote upon a <ontract in which he was personally interested were imposed 
by the articles, the question whether he was jxirsonally interested in, and entitled to 
vote upon, a particular contract, would be regarded as matters of internal management 
with which persons dealing with the company would not be concerned (3). Where the 
main point involved is thp interpretation of a certain clause in the metnorandum of 
association relating to the application of the assets of the company, it is not however a 
mere matter of internal management; a single member can therefore maintain a suit 
against the company for a declaration as to the true construction of the clause in 
question and the company can not be excused from being impleaded in such an action (4). 
As regards the future conduct of directors, the Court will not interfere in the manage¬ 
ment of the company*s internal affairs (4). *Tf the majority of shareholders consider that 
a particular contract of employment should be terminated, the Court would not, as a 
rule, consider the matter at the instance of a minority” (5). 

(98) Nylstroom Co. [1889] 60 L,T. 477 at p. 479. 

(99) Hals. (Hailsh.) pp. 410-11 and the cases collected there. 

(1) Hamki8scndas v. Saiya Charan [1946] 50 C.W.N. 310. 

(2) British India Corpa w. Menzics [1936] A. 568 (571), |1936] A.L.J. 748. 

(3) T. E. Pratt (Bombay) Ltd. v. E. D, Sassoon & Co. Ltd. [1936] B, 62, 37 Bom. L.R. 
978, 161 LC. 126. 

(4) Bharat Insurance Co. v. Kanhaya 1^1 [1935] L. 792, 160 I.C. 24. 

(5) Ramkumar v. Sholapur Spinning dec. Co. [19341 B. 427, 36 Bom. L.E. 907—per 

Beaumont C. J. at p. 427. ^ 
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It has however been held in l^gland that the doctrine of 'internal mehagetnent'* 
may be pushed too far and it will place touted companies at the mercy of any servant 
or agent who toay purport to contract on their behalf* Thus not only a director of a 
company with articles founded on Table A, but a secretary or any subordinate officer 
may be treated by a third party acting in good faith as capable of binding the company 
by any sort of contract, however exceptional, on the ground that a power of making 
such a contract might conceivably have been entrusted to him (6). 

Where the majority of a company propose to benefit themselves at the expense of 
the minority, the Court may interfere to protect the minority (7), 

Jurisdiction :—The High Court has jurisdiction to wind up a registered unlimited 
company which has no capital (8); or a guarantee company having no share capital (9). 

Inspite of s. 226 of the Government of India Act in matters of or concerning 
revenue, the High Court has under the present Act jurisdiction to consider claims by 
the Government in winding up, and that being so it would have jurisdiction to entertain 
a petition by Government, based on taxes due, to wind up a company (10). 

The Dacca High Court in Pakistan has no jurisdiction over companies registered in 
India and having its registered office there and they are not companies within s. 2 

(1). (3) (11). 

SUB-S. (2)* Registered office & domicile The position of the company’s 
registered office is an important factor in determining where its residence is (12); but 
the question of residence is entirely distinct from domicile which is often independent 
of actual residence (13). Irrespective of the Act, for the purjioscs of winding up, the 
domicile of a company is fixed by the situation of its principal place of business (14), 
that is to say, its chief office where the central management and control arc actually to 
be found (15). 

Residence and jurisdiction :—^A registered company can have more than one 
residence for the purposes of income-tax (16). To constitute residence by a British 
company in a foreign State or to render the company subject to the jurisdiction of the 
Courts of that State, the company must, to some extent, carry on business in that 
State at a definite and reasonably permanent place (17). A question often arises where 
a company is incorporated in a foreign State but the central office of its business is in 
British India, whether the British Indian Ck>urt has jurisdiction. In such a case the 
latter Court has jurisdiction (18). In the last cited case an order for winding up of the 
company was passed by the Court in Travancorc State where the company had been 
incorporated, and similar proceedings were also pending in the Madras High Court. 
An application under s. 153 for getting a scheme of compromise sanctioned was made 
in the Madras High Court which hdd that the application was maintainable. *’One 

(6) Houghton & Co. v, Nothard, Lowe & Wills [1927] 1 K.B. 246 (C.A.); on appeal 
[1928] A.C. 1. (All previous cases on the point have been reviewed in this case). 
Sec also Kreditbank Cassel &c. u. Schenkers Ltd. [1927] I K.B. 826 (C.A.). 

(7) Menier o. Hooper’s Telegraph Works [1874] 9 Ch. App. 350. 

(8) North of England &c. Assn. [1900] 1 Ch. 481. 

(9) Monmouthshire &c. Society [1901] W.N. 6. v 

(10) Md. Amin Bros. Ltd. o. Dominion of India [1950] 54 C.W.N, 514. 

(U)Eastern Commercial Bank [1949] S3 C.W.N. 1 (D.R.) 85. 

(12) Cesena Sulphur Co. v. Nicholson [1876] 1 Ex. D, 428, 35 L.T. 275. 

(13) Walcot o. Bonfield [1854] Kay 534. 

(14) Jones v. Scottish Accident Insurance Co. [1886] 17 Q,B.D. 421. 

(15) De Beers Consolidated Mines v, Howe [Iw] A.C. 455; New Zealand Shipping Co. 

27 TJL.R. 172; sec also Southsca Garage Ltd. [1911] 

(16) Swedish Central Ry, Co. v. Thompetm [192S] A.C. 495. 

(IW^Littauer Glove Coxpn. o. ^^ingtoo [1928] 44 T.LR. 746. 
p8)Travai»corc National & QuUon Bank p39J M. 31ft 
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knowl^i obairveii V^ugh^ Williams J,^ *^thdt where there H a liquidation of one con* 
corn# the general princij^ is-^scertam what is the domicile of the company in Uquida- 
dation, let the Court of the country of domicile act as the principal Court to govern the 
liquidation* and let the other Courts act as ancillary* as they can* to the principal 
Uqmdation. But although that is so* it has alwa 3 rs been held that the desire to assist in 
the liquidation—^the desire to act as ancillary to the Court where the main liquidation 
is going on—^will not ever make the Court give up the forensic ruics which govern the 
conduct of its own liquidation** (19). An order for winding up passed by the Court 
of the place of incorporation, in which the principal liquidation is going on, docs not 
bind a foreign creditcnr* the special forum of whose debt was not the place of 
incorporation (20). 

Where the directors of a company made some payments more than a month after 
a petition for winding up the company was presented and an application was made 
under s. 235 against the directors some of whom were residing in England and one was 
residing in British India but in a different province* it was held that the High Court 
had no jurisdiction over persons residing in England, but had jurisdiction over the 
person residing in British India, though in a different province (21). It is a principle 
of international law that a Court should not serve its processes on persons outside its 
own jurisdiction and upon persons against whom the order* if passed* cannot be enforced. 
The power to serve outside jurisdiction is entirely a question of statute without which 
there is no such power (21). 

As to the meaning of the expression “registered office** and its schpe* see the case 
noted below (22). 

As to the “situs’* of share for probate duty &c., sec notes to s. 28. 

For other cases see notes to s. 72. 


PART II. 

Constitution and Incorporation. 

4 . (!) No company, association or partnership consisting of 

Prohibition of partner- than ten persons shall be formed for the 

ships exceeding -certain purpose of carrying on the business of banking 
number. unless it is registered as a company under this 

Act, or is formed in pursuance of an Act of Parliament "o/ the 
United Kingdom” or some other [Indian (omitted in Pakistan) law], 
or of Royal Charter or Letters Patent. 

(2) No company, association or partnership consisting of more 
'than twenty persons shall be formed for the purpose of carrying on 
any other business that has for its object the acquisition of gain by 
the company, association or partnership, or by the inmvidual 
members thereof, imless it is registered as a company imder this Act, 

(19) Eftgli6h &c. Bank [1893) 3 Ch. 385 (3SM); aee also Vocalion (Foreign) Ltd. [1932] 2 
Ch. 196; Queensland Mercantile Agency Co. [1888] 58 L,T. 878 (879); North 
Australian Territory Co. u. Ooldsborough &c. Co. [1889] 61 L.T. 716 (717); Matheson 
Ltd. 11884] 27 Ch. D. 225 (230). 

(20) VocaUon (Fore^) Ltd. (supra); New Zealand dec Co. o. Morrison [1898] A.C. 349. 

(21 Bishadendu v. Reed [1937] fit. 196. ^ 

(22)Okura A Co. v. Fmbacka [1914] I K3. 71$, 

s 
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or is formed in pursuance of an Act of Parliament the United 
Kingdom^^ or some other [Indian (omitted in Pakistan) law] or of 
Royal Charter or Letters Patent. 

(J) This section shall not apply to a joint family carrying on 
joint family trade or business and where two or more such joint 
families form a partnership, in computing the number of persons 
for the purposes of this section, minor members of such families 
shall be excluded. 

(4) Every member of a company, association or partnership 
carrying on business in contravention of this section shall be perso¬ 
nally liable for all liabilities incurred in such business. 

(5) Any person who is a member of a company, association or 
partnership formed in contravention of this section shall be punish¬ 
able with fine not exceeding one thousand rupees. 

Anenaments s—In sub-scctions (1) and (2) the word4» ‘Indian Law'* within square 
brackets were substituted for the words “Act of the Governor General in Council” by 
the Govemmctit of India (Adaptation of Indian Laws) Order, 1937. Sub-sections (3), (4) 
and (5) were added by the Companies (Amendment) Act XXII of 1936. In siib-ss. (1) 
and (2) the word “Indian” has been omitted in Pakistan by the Adaptation of Central 
Acts and Ordinances Order, 1949 which came into force on 25th March, 1949. In sub- 
8S. (1) and (2) the words “of the United Kingdom** (in italics) have been inserted by the 
Adaptation of Laws Order, 1950, in India. 

Subs-8. (3) excludes individual joint families carrying on a joint family trade or 
business from the operation of this section. But it seems that where two or more joint 
families carrying on joint family trade or business form a partnership and the total 
number of members of such joint families, excluding their minor members, exceed 
twenty, these joint families will come within the mischief of this section. The argument 
that individual members of a joint family are to be considered as sub-partners and the 
joint family consisting of these members should be reckoned as one person does not 
appear to be sound. 

Sub-8. (4) provides for personal liability of each member who would come within 
the mischief of the seaion. 

Sob-8. (5) provides that such member shall also be liable to a heavy fine. 

Native State s—^As the Act (of its own force) does not apply to a Native State, the 
transactions in such a State of an association consisting of more than twenty members 
are not illegal (23). 

Object!—“The object of the Act*’, says Lord Justice James, “was to prevent the 
mischief arising from large trading undertakings being carried on by large fluctuating 
bodies so that persons dealing with them did not know with whom they were contracting 
and so might be put to great expenses, which was a public mischief to be repressed** (24). 

Where the proprietors of a Zemindary are numerous, the formation of a limited 
company by them is beneficial not only to themselves, but to those who have dealings 
with them (25). 

Indian Law: —^It means any Act, Ordinance, Regulation, rule, order or bye-law 
which before the commencement of the Constitution had the force of law in any 
Province of India or part thereof, and thereafter has the force of law in any Part A 


a3)Appa Dada v. Ramkrishna fl930] B. 5, 53 Bom. 652, 31 Bom. L.R. 1187. 

(24) Smith V. Anderson [1880] 15 Ch. D. 247 (C.A.) at p. 273. 

(25) Lai Gojial v. Khororcath Zemindary Sjrndicate [1912] 16 C.W.N. 5i97, 
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State or Part C State or part thereof, but does not include ai^y. Act of Parliament of the 
United Kingdom or any Order in Council, rule or other instrument made under such 
Act—Sec cL (29) of s. 3 of the General Clanscs Act, 1897 as amended by the Adaptation 
of Laws Order, 1950 in India. 

Maximum and miaimism uumbars of members The maximum number of 
members who can carry on business for gain without registration as a company is ten in 
the case of banking companies, and twenty in the case of any other company. But the 
minimum number required for the formation of a company is two in the case of a 
private company »and seven in the case of any other company (sec s. 5). The company 
may be wound up by the Court, if the number of members falls below this minimum (26). 
For consequence of carrying on business when the number of members falls below the 
minimum, see. s. 147, Although the number of members of a partnership does not at 
its inception exceed the above maximum, the company nevertheless becomes illegal, if 
subsequently that number is exceeded (27). ^ 

Illegal association :—^An association consisting of more than the maximum number 
of members stated above and formed for the purpose of carrying on business with a view 
to gain is an illegal association (28). Such an association cannot sue on any contract 
made by it (29), and its members will be individually liable for the contract, unless the 
person suing was aware of the illegality at the time of entering into the contract (30), 
The members of a partnership or company hit by this section can however have beneficial 
interest in the property (31). 

If the association of the individuals was a partnership, on each of such occasions 
when a death occurred and the heirs of a deceased partner were taken in, a new partner* 
ship would, in the eye of law, be formed, and this would clearly come within the words 
of sub-s. (2); tor this section governs not only the first formation of the company, 
association or partnership, but rules its continuance. An association formed for trading 
may be perfectly legal at its formation, but if the number of persons increase later on 
and exceed the maximum allowable under this section, the association becomes an 
illegal one (32). 

Where four firms entered into a partnership and the aggregate of the number of 
members of all the firms exceeded twenty, it was an illegal association under this 
section and could not maintain a suit (33). 

The illegality of a company docs not protect its members from being sued by a 
stranger who was not aware of all the facts which made it an illegal association. Unless 
the person dealing with such an association is particeps crimims, there can be no turpis 
causa to bring him within the operation of the rule ex turpis causa non oritur actio (34), 
In the case of an illegal association a suit can be brought against some members of the 
association, as the liability is joint and several under s. 43 of the Contract Act (34). 


(26) S. 162, cl. (iv). 

(27) Re Thomas, exparte Popplcton [1884] 14 Q.BJD, 379. 

(28) Padstow Total Loss Association [1882] 20 Ch. D. 137; Naidu v. Mudalicr [1918] 50 
I.C. 513; Bhikaji v, B^mu [1877] I Bom. 550; Northcote Ginning Factory [1914] 26 
I.C. 613; Mohideen n. Periyanayakam [1925] M. 23.3, 20 M.L.W, 430; Dawson v. the 
King [1939] R. 273; Kumaraswami n, Chinnathambi [1950] 2 M,L.J. 453. 63 M.L.W. 


(29) Jennings n. Hammond [18821 9 Q.B.D. 225; Madras H, M. B, Provident Fund n. 
Ragava Chetti [1895] 19 Mad. 200; Ramasami n. Nogendrayyan [18951 19 Mad. 31 ; 
Senaji v. Pannaji [1930] P.C. 300, 34 C.W,N. 1107 affirming Pannaji n. Kapurchand 
nV27] M. 123, 50 Mad, 175; Nibaran r. Lalit [1939] C 187, [1938] 2 CaL 3d8, 

(30) South Wales A. Steamship Co. [I876J 2 Ch. D. 763. 

(31) Nibaran v. Lalit (supra); Queen v. Tankard [1894] 1 Q.B. 548. 

(32) Nibaran n. Lalit (supra). 

(33) Pannaji u. Senaii [1934] B. 361, 36 Bom. 786, 

(34) Appa Dada u, Bamkrishna (supra). 
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Such m aasociatlon cannot be wound up at the instance of the association mr any of its 
creditors or members (35), 

Such an association, however, need not be registered if it does not carry on business 
with a view to gain* either by the individual members or by the association as a 
whole (36). If the illegality of an association is not ex facie apparent, or if it is a 
mixed question of law and fact, or is a question the determination of which depends 
on extraneous facts, the Court is not bound to assume that the illegality exists or must 
necessaiily come to light on a trial of the facts (37). 

Where a partnership consists of more than twenty members, it is an Illegal associa¬ 
tion, and a partition suit by one partner against the remaining partners is not maintain¬ 
able (38)* Illegality in the mode of formation of a partnership is not the same thing 
as an illegality in regard to the consideration or object of the agreement. It is doubtful 
if a partnership agreement which has not been registered, though so required by this 
section, is void under«s. 23 of the Contract Act (39). In the undernoted case the 
Allahabad High Court refused to make a declaration under s. 42 of the Specific Relief 
Act that such an association was unlawful (40)* 

Where a firm consisting of less than twenty partners is subsequently converted into 
a joint stock company with additional partners so as to consist of more than twenty 
partners, it must be registered. If it is not registered, no suit can be maintained in 
respect of that partnership. But when a person, who was a partner in the firm and 
was, as such, entitled to a share of the profits when the membership of the firm was 
below twenty, is not allotted any share in the newly formed company he, being totally 
unaware of the increase in the number of members and of the conversion, cannot be 
made to lose his right to a share of the profits. A suit by him for a declaration that 
there has been a dissolution of that partnership, and for accounts, cannot be dismissed 
on the ground of non-registration under sub-s. (2) (41). 

It is well established that a person who pays money to another to be used for an 
illegal purpose can recover the money before it has been actually used for such illegal 
purpose. But when the suit is laid not for the refund of any subscription and even if 
it is so laid there was the circumstance that the illegal partnership has carried on the 
business for several years with the help of that money and the plaintiff and his prede¬ 
cessors had had the benefit of the profits from the business, it would not be a case of 
an illegal purpose not having been carried out (4 i a). 

Limitation .—^Thc starting point for computing limitation in a suit for the return 
of share money contributed by a person to an unregistered association of more than 
20 members would be the date on which money was paid, and there would be no 
recurring cause of action (41a). 

Wbmt is an association: —^To constitute an ^^association” within the meaning of 
this section, the existence of a legal relation between more than the maximum number 
giving rise to rights or obligations or mutual rights and duties is absolutely necessary (42). 


(35) Padstow Total Loss Association (supra); South Wales A. Steamship Co. (supra); 

Ilfracomb Building Society [1901] 1 Ch. 102; Mewa Ram v. Ram Copal [19261 A. 
591, 48 All. 735, 24 A.L,J. 777. ^ ^ ** 

(36) Re Siddal [1885] 25 Ch. D. I,; St. James* Qub [1852] 2 De G. M. & G. 383; Wigfield 
V. Potter [1881] 45 L.T. 612; Crowther o, Thorley [1884] 50 L.T. 43. 

(37) Raoji v, Ratansi [19301 B. 431 (433), 54 Bom. 696, 32 Bom. L.R. 389, 126 I.C. 305. 
(3$)Mauan v, Janki [1927] 25 AX.J. 147, [1927] A. 487; Kumaraswami v. Chinnathambi, 

supra. 

(39) Allabhux u. Saindad [1933] S. 29. 

(40) Bhola Nath v. Lachmi Narain [1931] A. 83, 53 AU. 316, [1931] A.L.J. 84. 

(41) Para8urama v. Subburamachari [1938] M. 151. 

(41a) Kumaraswami v. Chinnathambi, supra. 

u B«j Nath [19111 8 XJLJ. 32 j Ncelamega Appiah [1906] 29 Mad. 
477 (F.B.); Panchena v. Gadinhare [1897] 20 Mad. 68. rr i j 
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All the members of the association must be directly interes^d in the management 
the concern either personally or tlirough their constituted agent (43). If the substantial 
purpose of an association is not to carry on a business for gain, the fact that gain 
may accrue incidentally or may arise from merely subsidiary provisions docs not make 
registration necessary (44). The proprietors of some wool factories entered into a pooling 
contract by virtue of which they agreed to work on factories in a certain manner and 
to share the total profits in certain proportions. The contract was for a period of 5 
years. The defendant No. 1 was to work his factory for the first 2^ years and defendant 
No. 3 for the next 2^ years; plaintiff and defendant No. 2 had the option of working 
their faaorics or not as they pleased, but if they worked them they were bound to 
sliare profits with the other parties to the contract accWding to the terms thereof. It 
was held that the contract did not constitute a partnership or association, and that the 
proprietors were not carrying on any business jointly within the meaning of this 
section (45). A pool arrangement formed between the owners of ginning factories of a 
particular place under which they agree that each one of tliem should contribute his 
earning to the common pool for the purpose of stifling competition and distribute the 
same in certain shares among them, each member of the pool being allowed to carry 
on his business in an unrestricted manner and being responsible to the pool, is not an 
association for the purpose of carrying on any business as contemplated by this 
section (46). 

Persons who joined themselves togetlier in the purchase of a property and have 
remained joint as owners and for holding and using it in order to make gain thereby, 
are an association within s. 3 of the Income Tax Act (XI of 1922) (47). 

A trading association which is synonymous with the term “a trading company” 
or “a trading society” to be within this section, must also be one formed on the basis of 
contract between its members (48). 

*T«irtiiership’^—The use of the word “partner” or “partnership” in the agreement 
docs not necessarily show that there was a partnership. The parties may call themselves 
partnuers, but if it ap[>ear8 that one party is to do nothing more than advance money 
to the other and is to be repaid by a share of profits, they must be treated as creditor 
and debtor and not partners (49). 

Effect of non-regisiration :—Where an association is compulsorily registrable under 
this section, but is not registered, one member of the association cannot sue another 
member in respect of any matter connected with the association (50), nor can a member 
or outsider maintain a suit against the association, for it cannot contract any debt (51), 
or enter into any contract (52). One of the members of such a company cannot sue for 
partition of tiie existing assets, or for any other relief (53). An association which is 
illegal cannot be wound up under the Act at the instance cither of the association, 
a creditor or a shareholder (54). So too, an action by an illegal association, whether 


(43) Bipul V. Hazi Nasib Ali [1909] 13 C.W.N. 638, applying the principle of Smith n. 
Anderson (supra) and Crowther v, Thorley (supra). 

(44) Kraal v, Whymper [1890] 17 Cal. 786. 

{45)Madan n. Shewlal [1934] L. 882, 154 I.C. 156, 16 Lah. 574. 

(46) New Moffussil Co. v. Rustomji [1931] 60 Bom. 800, 38 Bom. L.R. 408. 

(47) In re Elias [1935] 40 C.W.N. 476. 

(481Nibaran v. Lalit [1939] C. 187, [1938] 2 Cal. 368. 

(49) See s. 6, Partnership Act, 1932 and Bhaggy I-al n. Dc Gruyther [1882] 4 All. 74; 
Bipul n. Nasib [190y] 13 C.W.N. 638, 1 I.C. 655; Mahomed Yusuf u. Pir Mohammad 
[1922] 65 LC. 368. 

(50) Ramkrishna v. Baijnath (supra). 

(51) Re London Marine Association [1869] 8 Eq. 176. 

(52) Tennings v, Hammond [1882] 9 Q.B.D. 225 at p. 229. 

(53) Mewa Ram u. Ram Gopal (sqpra); Nathu v, Wali Mahammad [1933] L. 12L 

(54) Pad8tow Total Loss Assn, (supra). 
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against a member or any other person, will fail as soon as the illegality is disclosed (55). 
Such an association being an illegal body, its existence will not be recognized by law, 
and although a suit by a third party against the members of such an association is 
maintainable in certain circumstances, it would not be maintainable if the plainti^E was 
particeps cn>»mw(56). It has been held by the Rangoon High Court that members of 
such an illegal association can bring a suit for declaring the respective shares of their 
association and directing that they be repaid their shares after recovering the buildings 
and other property of the association, into which the subscription money is changed, 
into cash and after payment of debts and and liabilities. Sucli a suit is governed by 
Art. 120 and not Art. 62 of the Limitation Act (57). 

A person cannot maintain an action which arose out of transactions with an illegal 
association (58). Money lent to an illegal association for the purpose of carrying out 
its object cannot be recovered (59). Where an illegal partnership was for a considerable 
time carried on in defiance of the law and the money subscribed was utilized for its 
objects, it cannot be recovered back, nor the share of the assets of the partnership by 
a member thereof (60). Where an association of more than 25 persons was fonned but 
not registered and the promoters took money from the shareholders, it was held however 
that as the Act imposed the duty of registering the association upon the promoters, 
they could not be heard to insist on their own neglect to register it as a defence to 
an action for recovery of the money (61). 

A kuti chit transaction, whereby a number of persons subscribe a certain sum of 
money by instalments, and each in turn, as determined by lot, takes the whole of the 
subscription for the instalments executing a bond for securing payment of further 
subscriptions, is not illegal under this section or s. 294A of the Penal Code. A bond 
containing the above provision can be enforced by suit (62). Where a chit concern is 
the business of one person alone and the chit collections are under his control and at 
his absolute disposal and the subscribers have nothing to do with the management of 
it, registration of,such fund is not compulsory, though it may consist of more tlian 
20 subscribers (63). But where a chit agreement gave certain persons, nine in number, 
the right to conduct the afiairs of the chit, and the whole body of subscribers, more 
than 20 in number, joined in the agreement and retained power in themselves to 
control the acts of their appointed office-holders, it was held that the agreement required 
registration (64) and no suit could be maintained upon a bond by the subscribers in 
* such a case (65). 

Where an association is illegal as being an unregistered association of more than 
twenty persons carrying on a business having for its object the acquisition of gain (66), 
the Court is not debarred from affording relief to the members asking for return of 
the money paid into the hands of agents, by granting an account (67). The cause of 
action fqir the return of money paid in order to form a society or business prohibited 

(55) Re Day [1876] 1 Ch. D. 699. 

(56) Madan u. Shewlal (supra). 

(57) U. Sein Po v. L. Phyn [1930] R. 21, 7 Rang. 540, 120 LC. 902. 

(58) Josephs v. Pebrer [1825] 3 B. & C. 639. 

(59) Phillips u. Davies [1888] 5 T.LJI. 98 following Jennings n. Hammond fl882] 9 Q.B.D. 
225 & Shaw u. Benson [1882| 11 Q.B.D. 569. 

(60) Gopilal u. Pandurang [1926] N. 241, 92 I.C. 640. 

(61) Brett v. Montreaux [1^4] 1 K. &; J. 98. 

(62) Vasudevan t\ Mammod [1898] 22 Mad. 212. 

(63) Subbier v, Ramier, 2 M.L.T. 52. 

(64) Narayanasarai v. Jambu Aiyan [1900] 11 M.L.J. 130. 

(65) Rama8ami v. Nagendrayyan [1895| 19 Mad. 31, 

(661 Greenberg t?. Cooperstcin [1926] Ch. 657. 

(67)md But sw Shaw u. Benson [1883] 11 Q.B.D. 563 ; Barclay n. Pearson [1893] 2 
?QBD 1^925] 42 TXJR, 97 and Jennlng, v. Hammond [1382] 
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by this section accrues as soon as the money is paid, and there is no continuing cause 
of action in such a suit <68)* 

An association which ought to have been, but is not, registered under this section, 
is however liable to assessment to income tax on its profits (69). 

Sttb«s. (2) In order that sub-s. (2) might apply, it is necessary that in the first 
place there should be cither a company, association or partnership consisting of more 
than 20 members. Secondly, such company, association or partnership must be formed 
for the purpose of carrying on business other than the business of banking. Thirdly that 
business must have for its object the acquisition of gain, either to the company, 
association or partnership, or to the individual members thereof (70). 

‘Tormed** :—^Wherc an association consisting of more than 20 persons was formed 
before the commencement of the English Act of 1862, it was held that the association 
was not ‘‘formed'* within the meaning of s. 4 on each occasion of a change of member¬ 
ship and did not require rcgistrsition under the Act (71). It should be noted that 
provisions of this section were in existence in the previous Indian Acts since 1866. 

•‘Carrying on business** :~~The expression “tarrying on business” implies some 
continuous control of the business by the association (72). “Carrying on business” only 
exists where there is a joint relation of more than twenty persons for the common 
purpose of performing jointly succession of acts and not where the relation exists for 
a purpose which is to be completed by the performance of a single act (73). Where a 
business is carried on by trustees less than twenty in number, but the beneficiaries are 
more than twenty, the association is not illegal (73), Unregistered land companies have 
been held to be not illegal on tl^e ground that they were formed merely for acquiring 
and dividing land between the members and not for carrying on any business of 
land jobbing or trafficking in land (74). As to the meaning of the expression sec 
Okuta & Co. v. Forsbacka (75). 

•‘Business*’ j—“Business,” is a wider term than “trade” and may include hiring 
land and employing a manager to farm it (76). Where an association or partnership is 
formed for purposes of carrying on a business, what the Court has to see is whether 
each of the members will be liable intU\idually upon contracts made and whether each 
would have rights accniing to him upon such contracts (77). A single venture, where 
a single article or a number of articles on a single contract are purchased and sold, 
may not amount to a business, but where a number of bales are purchased at one 
lime, sales are to go on, profits are to be retdized and these profits are to be divided 
among the partners, it is not a single venture and amounts to a partnership within this 
section (78). “Business” does not include the case of an association of persons who 
contribute sums to be applied in relieving its members in the case of sickness, the 
balance being distributable at the end of each year (79). 


(68) Ram Kumar v. Ncm Chand [1921] 19 A.L.J. 836. 

(69) Sri Gopalji Co. v. Commissioners of Income Tax [1931] L. 376, 

(70) New Moffussil Co. v. Rustomji (1931] 60 Bom. 800, 38 Bom. L.R. 408. 
(711 Shaw V. Simmons [1883] 12 Q.B.D. 117. 


(73) Smith v. Anderson 11880] 15 Ch. D. 247 (CA.); Crowthcr n. Thorley [1884] SO L.T. 43. 

(74) Wigfield u. Potter [18811 45 L.T. 612; Re Siddal (supra); Crowthcr o. Thorley (supra). 

(75) 11914] I K.B. 715. / ^ r / 

(76) Harris v. Amery [1865] L.R. 1 C.P. 148; Commissioners of Indian Rccenuc v. Korean 
Syndicate [1920] I K.B. 598, 603, on appeal [1921] 3 K.B. 258. 

(77) Pannaji v, Kapurchand [1927| 51 M.LJ. 667, 50 Mad. 175, [1927] M. 123. 

(78) Scnajl v. Pannaji [1930J P.C. 300, 59 M.L.J. 435, 34 C.W.N. }107; se^ also Pannaii 


V. Senaji [1934] B. 361, 36 Bom. L.R. 786, 152 I.C. 580, 
(79) One Sc All Sickness Assn. (1909] 25 T-L.R. 674, 


se^ also Pannaji 
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The ward “business** must be construed in a reasonable manner. The words “any 
other business** show that what the legislature contemplated is something which must 
be business in the same sense in which banking is, although impliedly described as 
business (80). 

Porsoa: —^The word “person** denotes an individual and does not include bodies of 
individuals w;hether corporate or not, since any such extended definition would be 
repugnant to the subjea and context of the section (81). So an association of several 
persons, consisting of more than twenty persons, formed with the object of acquiring 
commercial gain, is essentially within the purview of this section (81). But it has been 
held * by the Allahabad High Court that a person, who holds shares in a company 
personally as a trustee for a number of beneficiaries or as a guardian for a minor, is 
to be counted as one individual person, on the ground that the word “person** in this 
section can be used to indude a collection of people, e.g., an association of individuals 
known as a joint Hindu family, or beneficiaries interested beneficially in property vested 
in a trustee (82). If the various individual members of one or more joint Hindu families 
form an agreement of partnership among themselves, then each individual member must 
be reckoned a person for the purpose of this section. If, however, there is merely a 
family partnership created by operation law, so that the individual members arc governed 
by the principles of Hindu law and not by the Contract Act, then the individual members 
arc merely sub-partners in any agreement made on behalf of the family, and the joint 
family consisting of these members should be reckoned as one person for the purposes 
of this section (83). Sub-partners are not members of a firm and the existence of sub¬ 
partners would not affect the number of members of a firm for the purposes of this 
section (84). But where persons exceeding twenty calling themselves as partners of four 
different unregistered firms, enter into a partnership to carry on business, and each 
person is individually entitled to the benefit of the contracts, the partnership is illegal 
under this section (85). 

On the question whether a company registered under this Act is a “person** within 
the meaning of this section, King, C. J. and Ziul Hasan, J. observed: *^e are doubtful 
whether registered companies cannot be held to be “persons** within the meaning of 
8. 4, as a registered company is a corporation and for most legal purposes can be held to 
be a person’* (86). In England under the Solicitors Act, 1932 [Law Society v. United 
Service Bureau (1934) 1 K.B. 343], the Dentists Act, 1878, the Veterinary Surgeons Act, 
1881 and the Pharmacy Act, 1868 [Pharmaceutical Society v. London df Provincial Supply 
Assn, (1880) 5 App, Cas. 857] a “persons** means a natural person and not a body 
corporate. 

—“Gain** is not limited to pecuniary gain or commercial profit only; and 
a company is formed for the acquisition of gain when it is formed to acquire something 
as distinguished from a company formed for spending something (87). If one of the 
objects of a company be the acquisition of gain, the mere fact that the members either 
singly or jointly propose to dispose of the gain on some charitable object will not 


(801 New Mofussil Co. v, Kustomji, (supra). 

(81) Akola Gin Combination v, Northcote Ginning Factory [1914] 26 LC. 613; Pannaji 
v. Kapurchand (supra); Senaji v. Pannaji (supra). 

(82) Motiram v, Mahammad Abdul [1924] 22 A.L.J. 487, [1924] A. 414: Mewa Ram v. 
Ram Gopal [1926] 24 A.L.J. 413, 48 All. 395. 

(83) Bisanchand v. Govinda [1934] N. 45; Papnaji v, Kapurchand (supra); Senaji v 
V. Pannaji (supra). But see the new sub-s. (3) and notes thereon (supra). 

;841Chandulal v. Keshavlal [1936] B. 246, 38 Bom. L.It 486. 

85) Senaji v, Pannaji (supra). 

.S6)Raghunath v, Lucknow Sugar Works [1936} O. 56 (59), 159 IC. 121. 
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excltide die tomjpany from the purview of this sectum (87). The primary object of the » 
assodatioii is to be looked into and no regard diouid be paid to the circumstances that 
devdop later on (88). 

Foreiga comjMmm 9 —A limited company incorporated under the laws of another 
country may trade in this country without being incorporated according to our law (89)# 
The word ^*formcd’^ in this section must mean “formed in this country'* (90). If how¬ 
ever a company incorporated in the foreign country established a place of business 
here, it must comply with the provisions of s. 277 (90). A foreign company cannot be 
registered as an existing company under the Companies Act (91), and cannot, unless it 
has an office in this country, be wound up here (92). 

Otiior companies s—^The expression “or is formed in pursuance of some other 
Act” probably means formed and having existence recognized by another statute (93). 
An unregistered company consisting of nine shareholders only does not require registra¬ 
tion for its valid existence (94). Mutual assurance associations are within the section (95). 

Sub-s, (3) :—Even before the new sub-s. (3) came into operation, it was held that 
a joint family business concern, which by its nature descends from father to son, in 
which Interests arc acquired by succeeding generations, not by an act of parties but 
by the law of inheritance, was not an association of persons in this sense and did not 
therefore come within the scope of this section (96). 

Sub*s. (5) 2 —Sub-88, (I) and (2) arc the only sub-sections to which the wording of 
sub-section (5) can be applied. This sub-section does not punish a person for having 
been a member, prior to its enactment, of an illegal association, company or partnership 
formed in contravention of sub-s. (2). But the present sub-section (5) is applicable to 
persons who continue to be members of such illegal association, company or partnership 
after the enactment of this sub-section, even though the illegal association, company 
or partnership was formed before the enactment of the present sub-section (97), It is 
true that offences under sub-s. (5) and s. 278 (3) post arc non-cognizable and cannot be 
Investigated by the police under Chap. XIV of the Code of Criminal Procedure, 1898; 
but the mere fact that the offences were wrongly investigated and sent up by the 
police is not an obstacle to their being tried by a Magistrate (98). There is no legal 
objection to the proceedings being dropped by the Magistrate, if he finds that he 
ought not to have taken cognizance of the offence under this sub-section (97). 

Where a company consisting of more than 20 persons formed in 1922-23 is un¬ 
registered, the members thereof can be punished for continuing to l>e members of such 
company under sub-s. (5) (enacted in 1936) though they cannot be punished for 
originally forming themselves into a company in contravention of sub-s. (2) (99), 

(87) Arthur Average Assn. (18751 10 Ch. App. 542; Padstow Total Loss Assn, (infra) 
Tan Waing u. Bo Hein [1932] R. 167, 

(88) Chheddi Lai v, Punna Lai [1930] A. 186, 52 All. 325, [1930] A.L.J. 337. 

(89) Sec Bateman v. Service [1881] 6 App. Cas. 386. 

(90) Buckley, 10th ed., p. 4. 

(91) Bulkely v. Schutz [1871] L.R. 3 P.CC. 764. 

(92) Lloyd Generale Italiano [1885] 29 Ch. D. 219. 

(93) Hfracomb &c. Society [19011 1 Ch. 102. 

(94) Mohidecn v, Periyanayakam [1925] 20 M.L.W. 430, 84 I.C. 118. 

(95) Padstow Total Iioss Assn. [1882] 20 Ch. D. 137, 

(96) Niharan v. Lallt [1939] C. 187, [1938] 2 CaL 368; see also Mewa Ram u. Ram 
Gopal [1926] 48 All. 395; Moti Ram u. Md. Abdul [1924] 46 AU. 509. 

(97) Muthuvceran u. Mottayan [1942] M. 283, [1942] 1 M.L-J. 230, [1942] M.W.N. 121, 
202 LC 28. 

(98) Dawson v» the King [1939] R# 273# 

(99) Mutthuveeraii v. Mottayan, supra. 
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* Memorandum of Association. 

5 . Any seven or more persons (or, where die company to be 
formed will be a private company, any two or 
naorc persons) ^^ated for any lawful purpose 
may, by subscribing their names to a memoran¬ 
dum of association and otherwise complying with the requirements 
of this Act in respect of registration, form an incorporated company, 
with or without limited liability (that is to say), either— 

(i) a company having the liability of its members limited by 
the memorandum to the amount, if any, unpaid on the 
shares respectively held by them (in this Act termed a 
company limited by shares); or 
(m) a company having the liability of its members limited by 
the memorandum to such amount as the members may* 
respectively thereby undertake to contribute to the 
assets of the company in the event of its being 
wound up (in this Act termed a company limited by 
guarantee); or 

(m) a company not having any limit on the liability of its 
members (in this Act termed an unlimited company). 

As to the meaning and privileges of a piivate company see notes to s. 2, 
8ub-s. (I), cl (13). 

“PeraoBi” :—^The word "persons” includes a married woman* a bankrupt and a 
foreigner residing abroad (1), but not an infant* as under the Indian Contract Act a 
contract made by him is void (2). A firm is not a person, and the individual partners 
must subscribe (3). If a firm name is* with the authority of the firm, subscribed to a 
memorandum of association and is accepted by the registrar* the panners will be joint 
holders of the shares subscribed for (4), provided the partner subscribing had special 
authority from his co-partners to accept the shares (5). The registrar’s certificate of 
incorporation is conclusive (6); but it will not make the illegal objects legal (7), nor 
docs it obviate the objection that the memorandum was not signed by seven persons (8). 

^'Lawful purpose’* ;—The purpose for which a company is proposed to be estab¬ 
lished must be lawful. It must not be in contravention of the general law of the 
country* e,g., to run a lottery. Where a scheme purports to grant interest-bearing 
loans on personal security to persons chosen by lot* it falls within s. 294-A of the Penal 

(1) Princes of Reus v. Bos [1871] L.R. 5 H.L. 176* appeal from General Company dfc. for 
Land Credit [1870] 5 Ch. App. 353; A—G. o. Jewish Colonisation Assn. [1901] 1 
IC.B. 123. 

(2) Mohori Bibi v. Dharmadas [1903] 30 Cal. 539 (P.C.), 30 I,A. 114, For the position of 
an infant in England see Laxon dc Co. [1892] 3 Ch* 555. 

(3) Sec Palmer’s Company Law* 13th cd*, p. 29. 

(4) Weiker8hcira'8 case [1873] 8 Ch. App. wL 

(5) Niemann u. Niemann [1889] 43 Ch* D. 198 (CA.). 

(6) See 8, 24 and notes. 

(7) Bowman v. Secular Society [1917] A.C. 406 at p. 439* 

(8) Re Laxon & Co. [1892] 3 di. 555. 

(9) Pioneer M. B. & P. Society v. Ami. Registrar Il»33j M 129, 141 I.C }07, 
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Code and such in ili^i(9)* Where the ttutiti obfect of a company i$ the cotkLuct 
of a lottery* the mere fact that some of its objects were phihmthropic will not save the 
company from being unlawful^ The pu^^oseswotild still be illegal even where the Illegal 
busl^ss is men^y annexed to the real one which is philanthropic (10). Where a company 
was formed in England for the sale there of tickets and chances in one Irish lottery, it 
was held that the object of the company was unlawful and that the registrar was right 
in refusing to register the company (11). 

Signatories to memorandum t—^In the absence of special regulation requiring the 
signatories to the memorandum to pay for their shares, they arc not liable to do so, 
until a call has regularly been made upon them (12). A subscriber to the memorandum 
cannot, however, obtain rescission of his contract to take the shares subscribed on the 
ground of misrepresentation (13). He remains a member until such time as either the 
company which being authorised by its articles accepts a surrender of the shares for 
valid reasons, or the subscriber himself pays for the shares and validly transfers them 
to somebody else (14). 

Members :—Members are deemed to be aware of the contents of the memorandum 
and the atticles of association (15). In fact it is the duty of a person taking shares in a 
company to use reasonable diligence in making himself acquainted with the provisions of 
these documents and he must take the consequences of his neglect (16). 

Third persons :—^The memorandum of association does not constitute a contract 
between the company and a third party who may be named therein (17), but third 
persons who have deoilings with a company are also affected with notice of the provisions 
contained in the memorandum and the articles (18); they are not however bound to 
make further inquiries, and they may assume that the internal management of the 
company has been regular (19). Actual or constructive notice of an irregularity prevents 
a person contracting with the company from obtaining the protection of the rule that the 
regularity of internal management of a company may be relied on (20). When an agree¬ 
ment on behalf of a company is entered into with a stranger by one of the directors 
then, if it was possible under the articles of association for authority of all the directors 
to be delegated to one, and the stranger is aware of no facts to the contrary, the agree¬ 
ment will bind the company irrespective of whether such delegation has in fact taken 
place or not (21). If a person dealing with a company has satisfied himself that such 
dealings arc within the scope of the articles of the company and could be validly entered 
into by a person duly empowered on its behalf and he finds a representative of the 
company entering into such dealings on behalf of the company and acting as if duly 


(10) Universal Mutual Aid &c. Assn, v. Naidu [19331 M. 16, 63 M.L.T. 554, 139 I.C. 644, 
33 Cr. L.J. 792. 

(11) Exp. More [1931] 2 K.B. 197. 

(12) Alexander v. Automatic Telephone Co. [1900] 2 Ch. 56 (C.A.). Sec notes to s. 21 
(2) post. 

(13) Lora Lurgan's case [19021 I Ch. 707. 

(14) U. P. Oil MUls Co. (1931J A. 701, 133 l.C. 424. 

(15) Campbcirs case [lS/3] 9 Ch. App. I. 

(16) Oakes V. Tuxquand [1867] 2 H.L. 325. 

(17) Ramkumar v, Sholapur Spinning dtc. Co. [1934] B. 427, 36 Bom. L.B. 907. 

(18) Mahony v. East Holyford Mining Co. [1875] L.R. 7 H.L. 869; Whitechurch Ltd, 
V, Cavanagh [1902] A.C, 117. 

(19) County of Gloucester Bank v. Rudry Merthyr &c. Co. [1895] 1 Ch. 629; BiggerstaH 
o. Kowatt's Wharf [1896] 2 Ch. 93; but sec Premier Industrial Bank v.X^hon 
Manfgi Co. [1909] 1 K.B. 106, dissented from in Dcy v. Pullinger Engineering Co, 
11821] 1 iC.B. 77. 

(20) Irvine v. Union Bank of Australia [1877] 2 App. Cas. 366 (P.C.); General P. Assurance 
Co. [1869] 38 L.J. (Ch.) 320. 

(21) Probodh o. Road Oils Ltd. [1930] C 782, 57 Cal. 1101, 34 CW.R 570. 
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aupowered, be is not bound to enquire further whether as a matter of fact sueh repre¬ 
sentative has been so empowered (22). 

No third person dealing with the directors of a company can be affected by its bye¬ 
laws unless it was proved that he knew of them (23). Sec notes to s. 17 under the heading 
—^“Duties of persons dealing with a company.” 

*^Oiie man company’* Where a company was incorporated according to law and 
six of the subscribers held only one share each and the seventh held the balance of the 
twenty thousand shares issued» the House of Lords held that the Court could not inquire 
whether or not such a “one man” company was intended by the legislature when passing 
the Companies Act (24). But in a later case Philimore, J. held that a limited company 
may be a mere alias of the principal members in a case where fraud is shown (25) and 
a sale to such a company may turn out to be fraudulent (26). But see notes to s. 23. 

How m company is ended ;—company once brought into existence by incorjKira- 
tion cannot be got rid of unless by winding up, even if the incorporation was an abuse 
of, or fraud upon, the Act of the legislature (27). The registrar may however under s. 247 
strike the name of a defunct company off the register and declare it dissolved. See s. 247 
and notes. 

Infant’s signaturo; —In England the contract of an infant being voidable and not 
void, his signature to the memorandum of association is the signature of *a person*, and 
subsequent avoidance of the infant’s contract docs not invalidate the re^tration or any 
intermediate acts affecting rights of third persons (28). 

Sttbscribars ;—The subscribers to the memorandum need not be beneficially 
interested in the shares for which they have subscribed (29). The memorandum of 
association has the effect of prescTibing as well as limiting the liability of the 
members (30). 

Limitation of liability i—-The limitation of liability in respect of shares held is 
distinct from an obligation collaterally imposed upon a member, in certain events, to 
take up further shares which will themselves, when taken up, be entitled to similar 
limitations of liability. There is nothing in such collateral obligation which is ultra 
vtres or repugnant to the system of limited liability (31). 

But such obligation cannot be imposed on old members by altering the memorandum 
or the articles. See the new s. 20-A post. 

Subject to certain restrictions there would appear to be no limitation upon the 
purpose for which a company may be formed under tlic Act (32). 


(22) Krishna Mills Co. v. Gopinath [1903J 47 P.L.R. 1904, 81 P.R. 1903. 

(23) Asiatic Banking Corpn. [1869] 4 Ch. App. 252. 

(24) Salomon v, Salomon and Co, [1897] A.C. 22; see also A—G for Canada i'. Standard 
Trust Co, [1911] A.C. 498; Booth v, HelliwcU [1914] 3 K.B. 253; Commissiotiers of 
Inland Revenue v, Sansom [1921] 2 K.B. 492, 501. 

(25) Re Darby, Brougham [1911] 1 K.B. 95. 

(26) Re Fascy [1923] 2 Ch. 1 ; Gonvilk’s Trustee v. Patent Caramel Co. [1912] 1 K.B. 

599; Re Hirth [1899] I Q.B. 612; Re Slobodinsky [1903] 2 K.B. 517; Re David 
[1913] a K.B. 694. / i J 

(27) Princess of Rcuss v. Bos [1871] L.R. 5 H.L. 176. 

(28) Re Laxon dec. Co, (supra). 

(29) Salomon v, Salomon Sc Co. and other cases in note (24) supra. 

Mining Co. v. Roper [1892] A. C. 125; Wehon t). Saffery [1897] A. C. 

299, 322. 

W. Society v. Biddulj* &c. Society [1925] I Ch. 769. 

A C.^*n9l5] 2 ^^ 447 “ 3 K. B. 116; Bowman v. Secular Society [1917] 
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<tf com- 6. In the case of a company Emited by 
paay limited by sham. shares — 

(1) the memorandum shall state— 

, (*) the name of the company, with “Limited” as the last 

word in its name ; 

(it) the “State** {province —^in Pakistan) in which the regis¬ 
tered office of the company is to be situate ; 

{Hi) the objects of the company; [and. except in the case 
of trading corporations, the territories to which they 
extend]; 

{iv) that the liability of the members is limited ; 

{v) the amount of share capital with which the company 
proposes to be registered, and the division thereof 
into shares of a fixed amount: 

(2) no subscriber of the memorandum shall take less than 

one share; 

(3) each subscriber shall write opposite to his name the 

number of shares he takes. 

Amendment :—^In d. (ii) of sub-s. (1) the word “State” has been substituted for 
“province” by the Adaptation of Laws Order, 1950 in India. In para (m*) of sub>8. (1) 
of this section after “the objects of the company” the words within square brackets 
have been inserted by the Government of India (Adaptation of Indian Laws) Order, 
1937 which came into operation on 1st April, 1937. 

SUB*S (1) For the form of memorandum of association see Form A in the 
Tliird Schedule of the Act. 

CL (i), “Limited —In the memorandum of association of a company limited by 
sltares or guarantee, the company should be described as “Limited”, unless it is formed 
for one of the objects specified in s. 26 and a license of the Provincial Government is 
obtained. When making a contract, an abbreviation such as “Ltd.” or “Ld,” may be 
used (33). For the consequences of omission of the word or its abbreviation sec s. 74 
and notes to s. 73. 

The name of a company may be changed by a “special resolution” and subjea to 
the approval of the Central Government (34). 

Cl. (ii) :—^Every company must have a registered office the situation of which and 
any change thereof must be notified to the registrar (35). See notes to s^3, sub-s. (2) 
and 8. 72. 

This clause provides that the memorandum must sute the province or State in 
which the office of the proposed company must be situate; but once that province has 
been declared, there is no valid reason why the company should not fix its office 
anywhere jt likes within the province and change it from time to time on giviji^ 
notice (36). 

Cl* (iii) s-^This amended clause further requires that the memorandum must state, 
except in the case of trading corporations, territories to which the objects extend. For 
definition of a “trading corporation” sec s. 2 (I) (17), ante. 

o. Wallis [19121 28 T.L.R. 209, 106 L.T. 544. 

(34) See s. 11 (4) and notes. 

35) 72. 

(36)Arya Insurance Co. [1937] C 81. 
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Objects oi eJompmxKf »--^The capacity ol a ccattpeay to acquire rigbti and incur 
obligations is limited by the object to attain which it is oeated* and these Ibnits must 
be regarded whenever and wherever the extent of the corporate powers has to be judi* 
dally dedded(37). The objects of a company should be dearly set forth in the 
memorandum, for a company can do only what Is within, or incidental to, the objects 
stated therein (38). The objects as stated in the memorandum cannot be departed from 
except so far as permitted by s. 12 of the Act. The memorandum is the charter of 
the company (39). Consequently a contract made by the directors upon a matter not 
Included in the memorandum is ultra vires and it cannot be made binding on the 
company by being expressly assented to at a meeting of sharchdders, even by the whole 
body of them (40). 

It is not enough to state the object to be to carry on any business which the com¬ 
pany may think profitable, for this defines nothing. The memorandum should 
specifically enumerate ail the business the company is likely to undertake, as the words 
‘*to do all such things as may be deemed incidental or conductive to the attainment of 
the above objects or any of them** will only cover operations of a nature similar to the 
businesses previously mentioned (41). 

Wide powers :—^Wide powers taken in general words will be construed as merely 
ancillary to the specific objects mentioned in the earlier clause (42). A mining company 
should take powers to construct railways, tramways, canals, roads &c., and also to 
acquire lands and to dispose of them. Similarly, a bank or a loan company should 
take powers to develop, turn to account or improve land tliat may come into its possession. 

Where the memorandum of a company in its final clause took power ^'generally to 
transact any business of merchant or capitalist cither as principal or agent/* this wide 
power was cut down by the Court to conform with the objects of the company (43). 

CcKastruction of objects clauses :—Courts are not dis|)osed to construe even the 
widest powers in such a way as to enable a company to go outside the main objects for 
which it was formed (44). The powers of a company, however, should not be construed 
strictly, and the company may do anything that is fairly incidental to the powers 
specified (45). In Egyptian Salt & Soda Co, v. Port Said Salt Association (46) their 
Lordships of the Judicial Committee observed as follows: “The learned Judge says 
that ‘the memorandum is to be construed strictly*. If by tltis he meant merely that 
the memorandum must be construed in accordance with the accepted principles appli¬ 
cable to the interpretation of all legal documents, no exception need be taken to hl» 
statement, but if he meant that a specially rigid canon of construAion is to be applied 
to the memorandum of association of limited companies, their Lordships do not agree. 


(37) Sabaratnam v. O. L. Travancorc N. & Q, Bank [1943] M. ill, 55 M.L.W. 653. 

(38) Ashbui7 Ry. Carriage Co. v. Riche {1875] L. R. 7 H. L. 653; Baroness Wenlock v. 
River UtSt Co. [1883] 36 Ch, D. 6/5n. See also the dictum of Bowen L. J. in 
Guinness v. Land Corporation of Ireland (1883] 22 Ch. D. 349; Deuchar v. Gas 
Light & Coke Co. [1925] A. C. 691. 

(39) Ashbury Ry. Carriage (See. Co. v. Riche (supra) ; Re Crown Bank [1890] 44 Ch. P. 634. 

(40) Ashbury Ry. Carriage Co. v. Riche (supra). 

(41) London Financial Assn, v, Kelk [1884] 26 Ch. D. 107. 

(42) German Pate Coffee Co. [1880] 20 Ch. D. 169; Stephens v, Mysore G. R. Mining Co. 
[1902] 1 Ch. 745; Pedlar v. Road Block Mines [1905] 2 Ch. 427. But if there is a 
provision that each clause is to be read separately and not limited by other clauses, 
the difficulty may be overcome; Re Anglo-Cuban Oil Co. [1917] 1 Ch. 477 affirmed 
by the House of Lords sub non, Cotman v. Brougham [1918] A.C. 514 ovemilling 
Stephens v, Mysore G. R. Mining Co. (supra). 

(43) Govind -j. Rangnath (1930J B. 572 (577), 54 Bom. L. R. 232. 

(44) Amalgamated Syndicate [1897] 2 Ch. 600; London County Council v. A. G. [1902J 
A.C. 165. 

(45) Foster v, London C. A D. Ry. Co. [1895] I Q. B. 711, 

(46) [1931J A. C. 677 at p. 682, {1931J P. C, 182, 62 M. L, J. 163, 134 I. C. 331 
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A memwandum al astocbtion Uke any other document miiat be read faMy and lie 
impart deHvad from a reasonable Interpretation of the language whidh it emfdoys 
In the case noted below* the Cbtirt cd Appeal in England strcmgly commented upon the 
practice of enumerating every possible operation at an object of the company in a 
string of clauses with a statement that ea^ clause is independent of and not ancillary 
to any other clause (47). But it has also been held in this case that if a company state 
in the memorandum all the possible things the company may desire to do as indepen> 
dent main objects* and if this is the clear intention of the document* the Court will 
construe it in this manner (47). Where the objects of a company* were stated in the 
widest terms and included power to enter into and carry into effect an agreement referred 
to in art. 3 of the articles of association of the company and the various objects of 
the company were to be regarded as independent objects and the name of the company 
was not to be taken as operating to restrict the various powers set out in the clause* 
it was held that the company had not been formed solely to work the rubber estate 
which was acquired in accordance with the agreement mentioned above ((48). Where 
however the main object is gone* the company will be wound up (49). Whether any 
particular transaction is or is not within the powers of a company* is a question of law 
depending on the construction of the objects clause of the memorandum of associa* 
tion (50). 

In the absence of a clause in the memorandum declaring that each item of the 
object clause is to be treated as an independent object and not to be controlled or 
whittled down by the rest, the ordinary rule of construction applicable to all written 
documents has to be followed* namely* the memorandum must be read as a whole (51). 
In the last cited case sub-cl. (h) of d. 3 of the memorandum contained the following: 
**(h) to sell, improve, manage, develop, exchange, lease or let, under-lease or sub-let, 
mortgage, dispose of, turn to account or otherwise deal with all or any part of the 
property of the association.’' Held that this clause could not be regarded as an 
object at all and far less an independent object by itself. It was more in the nature 
of a power which was taken for the purpose of attaining the main and dominant 
objects for which the association was established. 

Where the memorandum of association deals with the rights of various classes of 
shares* in order to ascertain the rights attaching to particular classes of shares* the 
memorandum must be read and given effect to as a whole, unless any particular provi¬ 
sion of the same violates/an express provision of the statute, in which case that 
particular provision will be treated as invalid (52). 

Implied power of company t—As regards the implied powers of a company, Lord 
Sclhome, L. C. observed: *‘It appears to me that directors and general meetings of 
companies of this sort can have no powers by implication except such as are incident 
to, or properly to be inferred from, the powers expressed in the memorandum and 
articles. Their powers arc entirely created by the law and by the contract founded 
upon the law which enables such companies to be constituted” (53). The doctrine 
that a company can do nothing which is not expressly or impliedly provided by its 

(47) Anglo-Cuban Oil Co. (supra). In this case a clause in the memorandum ran thus: 
‘‘Every sub-clause should be construed as a substantive clause and not limited or 
restricted by reference to any other sub-clause or by the name of the company and 
that none of such sub-clauses or the objects specified therein should be deemeo sub¬ 
sidiary or auxiliary merely to the obieas mentioned in the first sub-clause.” 

(48) Taldua Rubber Co. (1946] 2 A. E. R. 763. 

(491 See notes to s. 162 and Amalgamated Syndicate (supra). 

(50) Simpson n. Westminster Palace Hotel Co. [I860] 8 H. L. C. 712; Cotman v. Brougham 
(supra) at p. 520. 

(51) Syam Chand n. Calcutta Stock Exchange Ltd. [1949] C 337, [1945] 2 Cal. 313. 

(52) British India Corpn. n. Shanti Narain [1935] A. 310* 57 Att. 810, 156 I. C. 1088, 

(53) Oakbank Oil Co. u* oWi [1882] 8 A|^ Cat. 85^ 7|* 
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memomndum o£ associat&on mu&t be teaioaably understood and applied, A company 
therefore in carrying on the trade lor which it is constituted and in whatever may 
regarded fairly as incidental to or consequential upon that trade, is free to enter into 
any transaction not expressly prohibited by the memorandum (54). Thus a fading 
omnpany has an implied power to borrow money (5$), and to sell land (56), and in the 
latter case it can g^ve mortgage also (57), 

Objeo|t--iiot powers:'—It should be remembered that under this section the 
memorandum should state the objects of the company and not the powers. This is 
pointed out clearly by their Lordships in the case noted below (58): “As Lord Wrenbury 
said in Cotman v. Brougham (59): ‘Powers are not required to be and ought not to be 
specified in the memorandum. The Act intended that the company, if it be a trading 
company, should by its memorandum define the trade, not that it should specify the 
various acts which it should be within the power of the company to do in carrying 

on the trade*.It must be borne in mind that the purpose of the memorandum is 

to enable shareholders, creditors and those who deal with the company to know what 
is Its permitted range of enterprise, and for this information they are entitled to rely 
on the constituent documents of the company. They have not access to other sources 
of information such as antecedent transactions.** 

In this connection the following observation in the speech of Lord Parker of 
Waddington in Cotman v. Brougham (60) is instructive: “The truth is that the state¬ 
ment of a company’s objects in its memorandum is intended to serve a double purpose. 
In the first place it gives protection to subscribers, who learn from it the purposes for 
which their money can be applied. In the second place it gives protection to persons 
who deal with the company and who can infer from it the extent of the company's 
powers. The narrower the objects expressed in the memorandum the less is the 
subscribers’ risk, but the wider such objects the greater is the security of those who 
transact business with the company. Moreover experience soon showed that persons 
to transact business with companies do not like having to depend on inference when 
the validity of a proposed transaction is in question. Even a power to borrow money 
could not always be safely inferred, much less such a power as that of underwriting 
shares in another company. Thus arose the practice of specifying powers as objects, 
a practice rendered possible by the fact that there is no statutory limit on the number 
of objects which may be specified. But even thus, a person proposing to deal with a 
company could not be absolutely safe, for powers specified ds objects might be read as 
ancillary to and exercisable only for the purpose of attaining what might be held to 
be the company’s prime or paramount object, and on this construction no one could 
be quite certain whether the Court would not hold any proposed transaction to be 
ultra vires. At any rate, all the surrounding circumstances would require investigation. 
Fresh clauses were framed to meet this difficulty and the result is the modem memo¬ 
randum df association with its multifarious list of objects and powers specified as 
objects, and its clauses to prevent any specified object being read as ancillary to some 
other objects.** 

Acts ultra vires and intra vires A company cannot confirm or ratify anything 
which is ultra vires (61). This term in its proper sense denotes some act or transaction 


(54) Shami^gar Jute Factory v. Ram Narain [1887] 14 Cal. 189; Attorney-General u 
Crop Eastern Ry. Co. [iteOj 5 Anp. Qis. 473; Deuchar v. Gas Light & Cote Co. [1925] 

Salt « Soda Co, v. Port Said Salt Assn, (infra). 

(55) General Auction See. Co. v. Smith [18911 3 Ch. 432. 


(56) Re Kingsbury CoUicrics [i907] 2 Ch 

(57) Patent File Co,. 


259. 


1870] 6 db. App. 83; sec the judgment of Mellish, L. T. at p. 88. 
Co. u. Port Said Salt Asto. [1931] A. C 677 (P. C) at pp, 


(58) Egyptian Salt Sc 

(59) [1918] A. C. 514 at p, 522, 

A. C 514 at pp, 520-21. 

(61) Ashbury Ry, Carrbi|c C!o. p, Rjchc [1875] LM, 7 HX, 653, 67?, 
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on tlie fiart of a corpomtion which^ althou^ oot unlawful or ^contrary to public policy^ 
if done by an individual^ is yet beyond tbe legitimate powers of the corporation as 
deikied by the statute under whidi it is formed, or the statutes which are applicable 
to it, or by its charter or memorandum of association. The term is often loosely used 
and applied to an act or transaction which is beyond the lawful powers of an individual. 

Where an act is ultra vires^ot a company the consent, even of every member of it, 
cannot make it valid (62), as Lord Calms clearly stated the law in the following passage: 
**lf every shareholder of the company had been in the room, and every shareholder of 
the company liad said *that is a contract which we desire to make, which we authorize 
the directors to make, to which we sanction the placing of the seal of the company*, 
the case would not have stood in any different position from that in which it stands now. 
The shareholders would thereby, by unanimous consent, have been attempting to do the 
very thing which by the Act of Parliament they were prohibited from doing** (61). Such 
an act cannot be validated by the assent of a general meeting of the shareholders (63), 
or by obtaining judgment by consent (64), or by estoppel (65). 

On the other hand, a transaction which is beyond the powers of the directors 
only, may be ratified by an ordinary resolution of a general meeting, although to 
authorize such acts in the future an alteration of the articles by passing a '^special 
resolution***is necessary(66). The doctrine of ultra vires, as explained in the last 
noted case, is to be maintained, but is to be applied reasonably so that whatever is 
fairly incidental to those things which the legislature has authorized ought not, unless 
expressly prohibited, to be held ultra vires (67). Where a com|>any is formed for working 
a patented machine, it is not ultra vires to purchase the patent (68). The employment 
of police men by a company to protect its property is an act within the scope of its 
incorporation and thus is not ultra infes(69). Where a company was empowered by its 
memorandum and articles, in the widest terms, to undertake and to assist in the 
formation of other com|)anies, and its managing director on its behalf applied for shares 
in a railway company, it was held that the taking of the shares by the company was 
not ultra vires and the company should be settled on the list of contributories (70). 

A company cannot purchase its own shares (71), or advance capital of the company 
to a director to do so (72), or accept surrender of its own shares except where it docs 
not involve reduction of capital or does not amount to purchase of its own shares (73)^ 
It is ultra vires of a company to issue unauthorized capital, or reduce or repay capital 
without complying with the statutory requirements, or distribute bonus shares gratui¬ 
tously, or issue shares at a discount (74), or pay dividends out of capital, or pay unrea¬ 
sonable sums for services rendered, or make payment for the benefit of a section of the 
shareholders, or subscribe to external objects (75). 

(62) Baroness Wenlock v. River Dee Co. [1883] 36 Ch. D. 675n. on appeal 10 App. Cas. 
354; Ashbury Ry, Carriage Co. v. Riche (supra); Towers v. African Tug Co. (infra). 

(63) Towers u. African Tug Co. [1904] 1 Ch. 558 (C. A.); Ashbury Ry. Carriage Co. u. 
Riche (supra). 

(64) Great N. W. Central Ry. v, Charlebois [1899] A. C. 114 (P. C.). 

(65) Bishop V, Balkis Consolidated Co. [1890j 25 Q. B. D. 512; British Mutual Banking 
Co. u. CHiarnwood Forest Ry. Co. [1886] 18 Q. B. D. 714; Home & Foreign Invest¬ 
ment Co. [1912] I Ch. 72, 80. 

(66) Ashbury Ry. Carriage Co. v. Riche (supra) at p. 675. 

(67) Attorney General v. Great Eastern Ry. Co. [1880] 5 App. Cas. 473, 

(68) Liefchild's case [1865] L. R, 1 Eq, 231. 

(69) Edwards u. Midland Ry. Co. [1880] 6 Q. B. D. 287. 

(70) International Contract Corpn.^s case [1869] 20 L. T. 96. 

(71) Trevor u, Whitworth [1888] 12 App, Cas. 409. Sec s. 54-A. 

(72) Irish Prov. Assurance Co. [1913] 1 Ir. R. 352 (C. A.). See s. S4-A. 

(73) Rowell 0 . John Rowell St &ns Ltd. [1912],2 Ch. 609. 

(74) Re Aimada & Tirito Co. [1888] 38 Ch. D. 415 (C. A.); Hongkong dc China Gas €o. o. 
Glen [1914] 1 Ch. 527. But now see s. 105-A 

(75) Hals. (Hatlsh.) p. 408. 
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Apart from any 6tatut€Mry ponreroi a company cannot employ its funds or assets for 
the purpose of any transaction which docs not come within the objects speeded in the 
memorandum of association. It cannot by its articles of association extend its powers 
in this respect (76). The purchase of shares of other joint stock companies, unless 
expressly autliorized^ by the memorandum of association, is ultra vires (77), and the 
contract is not binding (7B). It is not sufficient for the proposed transaction to be 
convenient, if it is not incidental to the objects stated in the memorandum (79). But li 
property is acquired by ultra vires expenditure, the company’s rights over it may be 
protected (80). Although buying the sliares of another company as a speculation would 
have been ultra vires, it was within the powers of a company as bankers to advance on 
the deposit of shares and to do all such acts as were reasonable and proper for making 
the security available (81). The chairman of a company with its assent held in his 
name shares in another company which had been purchased with the money of the 
first named company. The chairman became bankrupt: Held that though the purchase 
by one company of shares in another company was illegal, the shares were not within 
the order and disposition of the bankrupt so as to pass to his assignees, and that he 
must transfer them as the company should direct (82). Where the memorandum or 
the articles give a limited power to barrow and mortgage its property, the company 
cannot borrow or mortgage beyond the limits set (83). A contract which is‘ultra vires 
is not necessarily illegal. Where a bank lent money on mortgage, it was held by the 
Madras High Court that the bank could sue on the contract, although the memo¬ 
randum of association of the bank prohibited the bank from lending money on mortgage, 
on the ground that under the Indian law a mortgage is a transfer of interest in 
immovable property, and property legally and by formal transfer (as laid down by 
Brice on the Doctrine of Ultra Vires) or conveyance transferred to a corporation is in 
law duly vested in such corporation which was not empowered to acquire such pro- 
petty (84). 

Where a deed of guarantee was entered into between a company, a guarantor and 
a trustee for the preference shareholders, whereby it was provided in clause 7 that any 
sum paid by the guarantor as dividend to the preference shareholders should l>e forthwith 
repaid to him by the company on demand, it was held that clause 7 was wholly 
ultra vires the company and void. “The instant that any sum is paid by the guarantor 
% the trustee for the preference shareholders, cl. 7 authorises the guarantor to commence 
action for repayment of the sum as if he were a creditor of the company entitled to 
rank in the same position as any other creditor. The capital of the company might 
thereby be reduced otherwise than by expenditure on the objects defined in the memo¬ 
randum of association” (85). One limited company cannot stand guarantee for the 
contracts of another limited company without an express power given to the company, 
either in so many words or to be inferred from the general language used in the memo¬ 
randum of association (86). 

(76) Trevor v, Whitworth (supra). 

(77) William Thomas & Co. [1915] 1 Ch. 325 at p. 329; Jehangir v* Shamil [1868 ] 4 

Bom. H.C.R. 185, (O.C.), J i i 

(78) Re European Society Arbitration Acts [1878] 8 Ch. D. 679 (C.A.). 

(79) A. G. v. Mersey Railway [1907] A.C. 415. 

(80) National Telephone Co. v. Constables of St. Peter Port [1900] A.C, 317. 

(81) Asiatic Banking Corpn. [1869] 4 Ch. App. 252. 

(82) Great Eastern Ry. Co. t;. Turner [1872] 8 Ch. App. 149. 

(83) Baroness of Wenlock v. River Dec Co. JISSSJ 10 App. Cas. 354. 

(84) Ahmed Said o. Bank of Mysore [1930] M. 512, S3 Mad. 771, 59 M.L.J. 28, 126 
I.C. 612. 

(851 Walter’s Deed of Guarantee [1933] 148 L.T, 473. 

(86)Sree Minakishi Mill* t;. Ratilal fI941] B. 1(», 43 Bom. L.R. 53 [in this case the words 
WCTc held to ^bc sufficiently wide to enable the compiny to enter into a coutrftc^ 
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In the absence a special power in the memorandum it is uUra mr^s of a company 
to take shares in another company carrying on a different class of business, or for one 
company to amalgamate with another company, or for a company with powers to lend 
to guarantee the debts of a company promoted by it, or for a railway or tramway company 
to carry on an omnibus business (87). 

On the other hand, it is not ultra vires of a company to pay pension to the family 
of a deceased officer or gratuities to its servants, to pay a reasonable brokerage for selling 
its shares, to take a larger house than what is necessary and sublet a portion. A trading 
company may borrow on or without security or accept bills of exchange or deposit its 
title deeds to secure an overdraft, or issue debenture stock as collateral security. A 
colliery company can purchase a colliery or sell land to a builder for the erection of 
cottages. A company whose powers include that of promoting may promote another 
company, subscribe for the shares and pay the expenses of promotion (88). 

The object clause 3 (g) (3) of the memorandum of a shipping company provided 
as follows: *To acquire and deal with the property following: Plant, machinery, personal 
estate and effect*^ and clause 3 (h) (7) provided: “To perform or do all or any of the 
following operations, acts or things: To lend money with or without security, and to 
in\cst money of the company in such manner.... as the directors think fit”. The 
company by its directors bought gold and silver and kept the same with the Imperial 
Bank of India for safe custody. It was held that the company’s act was intra vires and 
came within claii.se 3 (g) (3) (89). It was further held in the last cited case by Stone, C. J. 
(Kania, J. contra) that the action was not an imestment within cl. 3 (/i) (7). “It does not 
seem to me”, said Stone, C. J. at p, 133, “that a company can be said to make an in* 
vestment or to have invested its money, when what the company has done is to change 
its surplus money into a commodity which it locks up in safe custody, which produces 
no dividend or income, and in respect of which the company hopes and intends that 
it will remain unscathed by the fortunes of war and the ffuctuations of the market, so 
that at some future date the money which it represents may be profitably laid out in 
some form of enterprise.” 

Where a company is given by its memorandum express power to purchase land, it is 
implied that it has power to let the land, and if necessary also to sell it (90). A company 
has large powers of selling its personal property as incidental to the management of its 
business (91); but a power to sell or purchase the business of another company will 
not be implied (92). Although a company cannot confirm or ratify anything which is 
beyond its powers, part of it may be valid if severable from that which is void (93). 
Negotiation of negotiable instruments is within the ordinary course of business of 
a company, and no special power is necessary for the purpose (94). But a company 
may make bills of exchange and promisory notes for the purjxisc of obtaining credit, 
if it is authorized by the memorandum of association or if its business is such as to 
make the use of bills neces-sary and not otherwise (95). The company is liable to 
a bona fide holder of the bill if it is signed by some one having apparent, though 


(87) For cases and other instances see Hals. (Hatlsh.) pp. 405-406. See s, 12. 

(88) For cases sec Hals. (Hailsh.) p, 406 and Palmer, 13th cd., pp. 62-63 and Buckley, 
10th ed., p. 11. As to cases where cmfdoyraent of a company’s fund or property 
has been held to be intra vires the coraMny see Palmer, 13th ed., p. 62. 

(89) Wamanlat v. Scindia Steam Navigation Co. [1944] B. 131, 46 Bom. L.R. 145. 
{90)Gujrat Ginning dc Manfg. Co. v, Motilai H. S. Weaving Co. [1930] B. 84, 53 Bom. 

792, 31 Bom. LR. 1310; sec also Mooters Contract [1907] 2 Ch. 259. 

(9!) Wall V. London N. A* Corporation [1898] 2 Ch. 469 (CA.). 

(92) Re European S. Arbitration Acts (supra). 

(93) Wall V, London N. A. Corporation [18981 2 Ch. 469, (C.A.). 

(94) Choonllal u. Spence’s Hotel Co. [1868] I B.L.R. (O.S.) 14. 

(95) Peruvian Railways Co. u. Thames dc W(. M. Insce. Co. [I867J 2 Ch, App. at pp. 617, 622* 
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not actual* authority (96). Where a bill is made by the directors without authority* 
they will be personally liable to a bona fide holder (97). A company can raise money 
by the issue of debentures and invest the same or any part of It, if the memorandum 
so authorizes it (98). 

Payment to a retired secretary and member of a club by way of annuity, pension 
or gratuity is within the powers of the club, although according to the memorandum 
of association the club is not for gain and no dividend, bonus etc,, arc to be paid by 
way of profit to the members (99). But it has been held that granting pension to the 
widow of a former managing director is ultra vires, although the articles of the company 
authonzeil the directors to provide for the welfare of employees, their widows and 
children (1). Where a company was formed to acquire business of chemical manu¬ 
facture, a large sum of money was allowed to be distributed for the furtherance of 
scientific education and research on the ground that sucli distribution was likely to 
lead to direct and substantial (but not speculative or too remote) ad>'antage of the 
company (2). 

In this connection sec Act XXXVII of 1940 authorizing com|>anies, as from 3rd 
September, 1939, to make donations in a Government loan for the purpose of assisting 
the prosecution of the last war notwithstanding that the memorandum or articles of 
association of such companies do not enable them to do so. 

If the directors carry on a trade which is ultra vires of the company, they cannot 
bind the company by the contracts, and the consignees cannot recover in respect of 
their shipments (3). If the directors misapply the capital of the company to a purpose 
which is ultra vires, they are liable to replace it (4). It has been held in the last noted 
case that s. 10 of the Limitation Act does not apply to directors. A bona fide compromise 
of a reasonable claim by payment of a sum of money out of the company’s capital 
is not ultra vires (5), 

A mortgage of uncalled capital is allowable where the memorandum of association 
gives the power and there is nothing in the articles to the contrary (6); but where the 
memorandum, while authorizing certain charges, omits to authorize a charge on un¬ 
called capital, the omission may imply a prohibition (7). A reserve fund created out 
of undivided profits is not capital (8), and it is not ultra vires of a company to purchase 
thereby shares of other companies, if the articles of the former so permit (9). 

For cases illusuative of ultra vires transactions, see Part I of Palmer’s Ck>mp;my 
Precedents, 15th ed. (1938), pp. 431-432. 

Borrowing ;—^Where the bond given by the directors was not incidental to the 
conduct of. the Building Society’s business and the transaction was not authorized by 
its rules, it was held to be ultra vires (10). Persons who had lent money to the directors 
of a building society, which was employed in a loan to another society, could not 


(96) Dey v. Pullinger Engineering Co. [1921] 1 K.B. 77. 

(97) West L. C. Bank v. Kitson (18841 13 Q.B.D. 360. 

(98) Imperial Bank of India v. Bengal National Bank [1930] C. 536, 57 Cal. 328. 

(99) Cyclists* Touring Club v. Hopkinson [1910] I Ch. 179; see also Normandy v. Ind, 
Coope & Co. [1908] ! Ch. 84 at p. 104. 

(1) Lce, Behrens & Co. Ltd. [1932] 2 Ch. 46. 

(2) Evans v, Brunner, Mond k Co. [1921] 1 Ch. 359. 

(3) Pon Canning Co. [1871] 7 B.L. 1 I 853. 

(4) Kathiwar Trading Co, v, Virchand [1894] 18 Bom. 119. 

(5) Msh^ Provident Assurance Co. [1913] ir. R. 352 (C.A,); Bath’s case [1878] 8 Ch. 

(6) Phoenix Bessemer Co. [1875] 44 L.J. (Ch.) 683, 32 L.T. 854; Newtoii v. Anglo- 
Australian Co. [1895] A.C. 244 (P.C). 

(7) Newton v. Anglo-Australian Co. (supra) at p. 249. 

General & C. I. Trust [1894] 2 Ch. 239. 

(9)Anlf V. Suratee Barabazar Co. [19191 49 l.C 288. 

(10)Small V. Smith [1884] 10 App. Qis. i|9. 
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enforce their daim in the winding up of the society (II). Where a loan is uUrd vires 
of a company, the lender, whose money has been us^ to pay oft the unauthorized loan, 
stands in the shoes of and can enforce die remedies of those whose loans were so 
satisfied (12). Although the borrowing be ultra vires of a company, the lender may, in 
its voluntary winding up, rank as a creditor for the amount of the loan under the 
equitable doctrine of subrogation if the moneys borrowed were applied in payment of 
the legitimate trading debts of the company (13), When an agent borrows money for 
a principal without the authority of the latter, but the principal takes the benefit of 
the money so borrowed or the money so borrowed has gone into the coffers of the 
principal, the law Implies a promise to pay/ There appears to be nothing in law which 
makes this principle inapplicable to the case of a joint-stock company whep the 
borrowing power of the company is unlimited. The position would be that the 
principal (the company) through its agents (the directors or the managing agents) had 
borrowed money which the principal had not authorized the agents to borrow. However 
the money having been borrowed and used for the benefit of the principal, either in 
paying its debts or for its legitimate business, the company cannot repudiate its 
liability to repay on the ground tliat the agents had no authority from the company to 
borrow. When these facts are established, a claim on the footing of money had and 
received would be maintainable (14). 

Where the carrying on of a business by a company is ultra vires, that ultra vires 
transaction creates no debt, legal or equitable, and upon winding up of the company 
the contributories are not liable to pay such debts (15). A company can retain property 
paid for by it or recover money paid by it, although the purchase or loan was 
ultra tm*s(16). But see Mathura Mohan v. Ram Kumar (1915) 43 Cal. 790 where it 
has been held that a corporation receiving money or property upon agreement which 
turns out to be ultra vires or illegal, is not entitled to retain the money. As to the 
persons who are comp<*tcnt to bring a suit in respect of ultra vire^ acts, see notes to 
8. 2 (1) (2) ‘‘company.” 

Ratification company cannot confirm or ratify anything which is beyond its 
powers, express or implied, in the memorandum or conferred by the statute. Short 
of that, a transaction of the directors which is beyond their own powers, but within 
the powers of the company, can be ratified by a resolution of the company in a general 
meeting or even by acquiescence, provided that the shareholders have knowledge of 
the facts relating to the transaction to be ratified or the means of knowledge is available 
to them. A company may by a resolution at a subsequent meeting ratify any business 
which it purported to transact at a meeting informally called (17). In order to establish 
a case of ratification, it is essential that the party ratifying should be conscious that an 
act beyond the authority of the agent had been done, and further, after notice of that 
fact, the party consciously by an overt act agreed to be bound by it or, by acquiescence 
in the situation arising thereafter, allowed the business to continue. In either event 


(lllDaves^ case [1871] L.R. 12 Eq, 516. 

(12) Reversion Fund Sc Insurance Co. v. Maison Cosway Ltd. [19I3J 1 K.B. 364; HarrUi 
Calculating Machine Co. [1914] I Ch. 920. 

(13) For Eve J. in Airdalc &c. Society [1933] 1 Ch. 639. 

(14) T. R. Pratt (Bombay) Ltd. v. E. D. Sassoon & Co., Ltd. [1936] B. 62, 37 Bom. L.R. 
978, 161 LC. 126. 

(15) Madras N. P. Fund Ltd. [1931] M. 792, 60 M.L.J. 270, 133 LC 378. 

(16) Birkbcck P. B. B. Society [19121 2 Ch. 183 at p. 232, on appeal sub nom, Sinclair 
V. Brougham [191^ A.C. 398; Great Eastern Ry. v. Turner [1873] 8 Ch. App. 149; 
see also Cunliffe, Brooks 6c Co, v» Blackburn B. B. Society [1804] 9 App. Cas. 857, 
on appeal from Blackburn B. B. Society v, Cunliffe Brooks k Co, [1882] 22 Ch. L>. 61. 

(17) Bhajekar u. Shinkar [19341 B. 243, 36 Bom. L.R. 483, 151 LC. 1082; see also 
Hindustan Assurance 6cc, Society u. Khalsa Bank [1928] L. 176, 9 Lah. 360, 108 
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consciousness of the act done by the agent without authority must be proved* and 
mecondly it should be proved that after notice of such unauthorized act, the principal 
adopted the transaction (18). An incorporated company can ratify a tort committed by 
its agents (19). For other cases on ultra vires acts sec notes to ss. 55 and 88. 

A company cannot ratify or adopt a contract entered into by a person on its behalf 
before its incorporation, though it may enter into a new contract embodying the terms 
of the old one or adopting the old contract (20). Sec notes to s. 103 post. 

Estoppel;—“It is well established”, observed Cave J-, *‘that a corporate body 
cannot be estopped by deed or otherwise from showing that it had no power to do that 
which it purports to have done” (21), A company is not estopped from saying that the 
contract entered into by it was ultra vires. Nor can a representation by its officers 
that certain sliares were being purchased for one of its constituents estop the company 
from pleading that the shares' were purchased for itself and the purchase being of 
its own shares was ultra vires (22). 

Infra vires: —A company is however bound in a matter intra vires the company 
by the unanimous agreement of all the corporators. If all the individual corporators 
in fact assent to a transaction that is intra vires the company, but ultra vires the boafd 
of directors, it is not necessary that they should hold a meeting in one room or at one 
place to express that assent simultaneously (23). 

For cases illustrative of intra vires transaction see pp. 432-435 of Part I of Palmer's 
Company Precedents, 15th ed. (1938). 

Objects must not be Ulegel: —The objects of a com^iany must not be illegal or 
include anything in contravention of the Act (24), for instance, the issuing of its shares 
at a discount (25). The distribution of the assets in a liquidation cannot be eleffned by 
the memorandum so as to deprive the shareholders of the rights given them by the 
Act (26). The sale of all a company's assets and all its undertakings and distribution 
of the proceeds cannot be a corporate object, so tliat under a clause for that purpose, 
introduced into the memorandum of association, such a sale and distribution can be 
made without regard to the provision of s. 208-C (26). But see now the new 
ci. (f) of s. 12. 

Where the objects do not include the return of a portion of the share capital to 
the shareholders in the shape of what is termed ^dividend', the articles providing for 
such return arc ultra vires, being contrary to the objects clause of the memorandum of 
association (27). 

Where the object of a company was “to advance money at interest on the security 
of land, houses, machinery and other propeny situated in India and to invest money 
not immediately required upon such securities and bank deposits as may be from time 
to time determined”, a member of the company was held to be entitled to a declaration 
that advance of money in the nature of loans should only be made on the security of 
land, houses, machinery and other property situated in India, but that so far as the 


(18) T. R. Pratt (Bombay) Ltd. v. E. I). Sassoon & Co. (supra). 

(19) Carter v. Marry Abbots Vestry [1900] 64 J.P. 548: cf. Hoede v. Speak [19041 2 Ch. 732. 

(20) Surendro & Co. v, Punjab Tannery Co. [1923] L. 100, 68 LC, 789. 

(21) Ex. p. Watson [1881] 21 Q.B.D. 301. 

(22) Subaratnam v, O. L. Travancore N. & Q. Bank [19431 M. HI (116), 55 M.L.W. 653. 

(23) Parker & Cooper Ltd. v. Reading [1926] Ch. 975 ; George Newman & Co. [1895] 1 Ch. 
674, 684, 686; sec also Express Engineering Works [1920] 1 Ch. 466, 470. 

(24) Bowman v. Secular Society [1917] A.C. 406. 

(25) Ooregum Gold Mining Co. v. Roper [1892] A.C. 125. But now see s. 105* A. 

(26) ^c Bisgood v. Henderson T. Estates [1908] I Ch. 743, overruling Cotton v. Imperial 

&c Corporation [1892] 3 Ch. 454. o 

(27) Guinness v. Land Corporation of Ireland [1883] 22 Ch. D. 349. 
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invmmem of money not itmnediately re<|iilred ma$ cMmccrtiecU the directors had complete, 
discretion in the matter of approving the Wad of security offered (28). 

lajmiokiott:—member of a company is entitled to an injunction to restrain 
it from carrying out an object set forth in its memorandum of association (29). If the 
act Is only viodable and not void, a shareholder has no right to injunction (30). A 
bona fide transaction with a company,^ impeachable on the ground of being ultra vires, 
will be set aside only on the terms that both parties be restored to their onginal 
position (31). * 

<2lai»es of memorandum :—^For clauses commonly found in the memorandum of 
association, see Palmer^s Company I.aw, i3th cd., pp. 59-61. Additional provisions may 
be inserted in the memorandum, but if inserted without qualification, they become 
conditions of the company’s constitution, and the rule is that such condition cannot be 
altered and that nothing can be done in contravention thereof (32). If the memorandum 
qualifies the provisions, e,g,, by giving power to alter them, that power may be 
exercised (33). Where a company puts in the forefront of its memorandum of associa¬ 
tion a special object and the subsequent clauses contain a list of general objects, the 
objects first stated may be considered as the permanent objects of the company and 
the other objects as ancillary and subservient to that object (34). 

There is no rule of law that requires any company or other association to fulfil 
rat h and every separate purpose for which it was originally formed (35). 

In Oakhank Oil Co. v. Crum (36), Lord Selbome observed: “It appears to me that 
directors and general meetings of companies of this sort can have no powers by implica¬ 
tion, except such as are incident to, or properly to be inferred from, the powers expressed 
in the memorandum and articles. Their powers are entirely created by the law and 
by the contract founded upon the law w'hich enables such companies to be constituted.'* 

Where a comjxmy is not bound by a contract, it docs not l>ect>me bound for the 
fact that it acts under the mistaken belief that it is lK>und (37). 

Sliarcholders in general meetings cannot authorize application of the company's 
funds in subscription for public objects, unless power has been taken in the memoran¬ 
dum (38). Payments may however be made for matters that are reasonably incidental 
to or consequential on the busine.ss authorized by the memorandum, e.g., expenses of 
its incorporation (39), liquidation (40), or those of stamping and posting proxy papers (41) 

Liwiited liability :—Cl. (iv). This means that the liability of the members is 
limited to the amount payable on the shares. They are not bound to pay more even 
if the company I'ontracts enormous debts. 

*^5liare capital" :—('1. (v). Tlie words ‘'share capita!” are used in contradistinc* 
tion to borrowed money. The capital is not a debt of the company even to its sharc- 


(28) Bharat Insurance Co. v. Katihaya Lai [1935] L. 792, 160 I.C. 24. 

(29) McGlade v. Royal L. M. Insurance Society (1910J 2 Ch. 169. 

(30) Finance & Issue Ltd. r. Canadian Produce Corpn. [1905] I Ch. 37. 

(31) Irish P. Assurance Co. [1913] Ir. R. 352 (C.A.). 

(32) Ashbury v. Watson [1885] 30 Ch. D. 376. 

{33)Welsbach I. Gas Co. [1904] 1 Ch. 87. 

(34) Coolgardic C. G. Mines [1897] 76 L.T. 269. 

(35) 'fhelluson v. Valcntia [1906] 1 Ch. 480. 

(36) [1883] 8 App. Cas. 65. 

(37) NonhuralHsrland A. Hotel Co. [1886] 33 Ch. D, 16; Bagot P. T. Co. v. aipper 
P. T. Co. [1902] I Ch. 146. [19011 1 Ch. 196. 

(38) Tomkinson u. South Eastern Ry. [1887] 35 Ch. D. 675. 

(39) Abstainers & General Insurance Co. [1891] 2 Ch. 124. 

(40) Bishop V. Smyrna 6c C^saba Ry. Co. [1895] 2 Ch. 265. 

(41) Peel V. Lemdon 6c N. W. Ry. [1907] I Ch, 5 (C.A.). 
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holdef«{42}« la this Act the expression **share capitxV* has throughout been used 
instead of '^capital” used in the previous Acts. 

^^Nominal ea^ifeal** s-^^The nominal capital is the amount which limits the poten¬ 
tiality of a company to issue the shares into which the capital is divided. When some 
of the ^^nominar* capital is subscribed, it at once becomes ^Ussued’’ capital, the residue 
being ‘‘unissued” capital (43). 

^‘Faid up capital’* ;—The aggregate amount of payments of application moneys, 
allotment moneys and calls represents the “paid up” capital. Shares may be lawfully 
issued as “fully paid up” for consideration which the company has agreed to accept, as 
representing the money’s worth, whether the shares are or are not the shares subscribed 
for in the memorandum of association (44). 

“Fixed amount”: —^The “fixed amount” of a share must be a monetary amount, 
but it is not necessary that all the shares should be of the same amount. A capital 
of say Ks. 1,00,000 may be divided Into 5,000 shares of Ks. 10 each and 500 shares of 
Rs. 100 each (45). 

“Fixed” Sind “circulating capital” :—^The “fixed capital” of a company is what 
the company retains in the shape of assets upon which the subscribed capital has been 
expended, and which assets, either themselves produce income independent of any 
further action of the company, or being retained by the company are made use of to 
produce income or gain profits. The “circulating capital” of a company is a portion of 
the subscribed capital intended to be used by being temporarily parted with and 
circulated in business in the form of using goods or other assets which, or the proceeds 
of which, are intended to return to the company with an increment and to be used 
again and again and always returned with accretions. When circulating capital is 
expended in buying goods which are sold at a profit, or in buying raw materials from 
which goods are manufactured and sold at a profit, the amount so expended must be 
charged against or deducted from receipts before the amount of any profit can be 
considered (46). Lord Hanworth, M. R. observed in the undernoted case (47): "It 
seems rather that the cases of Hancock (48) and of Mitchell v. B. W'. Noble Ltd, (49), 
and of Mallet v, Staveleg {50), give illustrations that the test of fixed and circulating 
capital is the true one; and where, as in this case, the expenditure is to bring back 
into the hands of the company a necessary ingredient of their existing business— 
important but still ancillary and necessary to the business which they carry on—the 
expenditure ought to be debited to the circulating capital, which is employed in and 
sunk in the permanent—even if wasting—assets of the business.” 

Different classes of shares :—Although by this clause “the memorandum of asso¬ 
ciation is to state the amount of the original capital and the number of sltares into 
which it is to be divided, yet in other respects the rights of the shareholders in respect 
of their shares and the terms on which additional capital may l>e raised are matters 
to be regulated by the articles rather than by the memorandum of association and are 
therefore matters which [unless provided by the memorandum, as in Athbury v. 


(42)Verner v. General & C. I. Trust [1894] 2 Ch. 239 at p. 264; Lee v, Neudiatel 
Asphalte Co. [1889] 41 Ch. D. 1. 

/43) Whitehead & Brothers, Ltd. [1900] 1 Ch. 804, 

(44) Dc BeviUe’s case [1868] L,R. 7 Eq. 11. 

(45) See Hals. (Hailsh.) p. 153. 

(46) Per Swinfen Eady, L. J. in Ammonia Soda Co, v. Chamberlain [1918] 1 Ch. 266. 

(47) Anglo Persian Oil Co. v. Dale [J932J 1 K.B. 124, 


^ 48 ) 
;49) 


1919 

1927 


1 K,B. 25. 

1 K.B. 719, 
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Wats 0 n ($1)], may be demrmined by the c<im;^y from time ao dme by special resolui^ 
tioii'*(S2)* Btit if the mmomxidvm defims the respective rights, they caaiiot subse* 
quently be varied (51) ivithout the sanction of the Ck>urt in a proceeding \mder $. 54 
(now repealed) or s. 153, unless the memorandum also confers power to alter such 
rights (53). It is common to declare the rights, privileges and conditions of preference 
shares and founders* shares by express provisions in the memorandum of association, 
for by so doing extra protection is secured to the holders of such shares against any 
alteration of their status. But all this can be done and more properly done by the 
articles of association (54). The law in this regard has been clearly laid down by the 
Judicial Committee in a recent case thus (55): While the memorandum must state the 
amount of capital, divided into Ibares of a certain fixed amount, provision as to the 
character of the shares and the rights to be attached to them is more properly made by 
the articles, which may be altered from time to time by special resolution. If equality 
of the shareholders is expressly provided in the memorandum, that cannot be modified 
by the articles. If nothing is said in the memorandum, the articles may provide for the 
issue of the authorized capital in the form of preference shares; if the articles do not 
so provide or do provide for equality inter socios, the power to issue preference shares 
may be obtained by alteration of the articles. If the memorandum prescribes the classes 
of shares into which the capital is to be divided and the rights to be attached to such 
shardUrespectively, the company has no power to alter that provision by special resolu¬ 
tion (56). A company is entitled to exercise the powers conferred on it by the 
memorandum, unless such right is clearly restricted by the articles (57). 

SpectiicatSon of rights in memo, or articles :—Specification in the memorandum 
of rights attached to a particular class of shares is regarded prinia facie as one of the 
conditions referred to in s. 10 and therefore made unalterable (58); but if the rights 
are only conditionally attached, e,g., if they arc accompanied by a clause providing for 
alteration, such specification docs not take effect as an unalterable condition (59). 

If the memorandum is wholly silent on the point, the articles as originally framed 
and registered can effectually divide, or give power to divide, the capital into different 
classes of shares with preferential or other rights attached (60). If the rights of different 
classes of shareholders are fixed by the articles only, they can be altered by special 
resolution without leave of the Couri(6I). 

When both the memorandum and the articles arc silent, a company can issue 
different classes of shares by taking powers on alteration of the articles (62). 

Rights of preference sharehoiders :—^Tlie holders of preference shares, unless the 
articles expressly so provide, arc not entitled to more than their fixed dividend, however 


(51) riS85] 30 Ch. D. 376; see also E. D. Sassoon United MiUs [1929] B 38, 30 Bora. 
JL.R. 598, no I.C. 649. 

(52) Andrews r. Gas Meter & Co. [1897] 1 Ch. 361. 

(53) Sec Underwood v, London Music Halls [1901] 2 Ch, 309; Wclsbach I. G. Light 
Co. [1904] 1 Ch. 87. 

(54) Palmer’s Company Law, 12 cd. p. 28. 

<55) Campbell t;. Rofe [19331 A.C. 91, [1933] P.C. 39, 141 I.C. 526. 

(56) Campbell t». Rofe (supra) at p. 98; also Andrews v. Gas Meter Co. [1897] I Ch. 361 ; 
British dc American T. & F Corpn. v. Couper [1894J A.C. 399. 

(57) Campbell v. Rofe (supra) at pp, v8-99. 

(58) Ashbury v. Watson (i885] 30 Ch. D. 376. 

(59) Welshach I. G. Light Co. (supra); see also Underwood o. London Music Halls 
(supra). 

(60) Harrison u. Mexican Ry. Co. [1875] 19 Eq. 358; South Durham Brewery Co. [I886J 
31 Ch* D. 261. 

(61) Australian Estate dec. Co. [19I0J 1 Ch. 414. 

(62) Andrews u. Gas Meter Co. [1897] 1 Ch. 361; see also Chithambargm v. 

[1910] 33 Mad. 36, 

II 
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pmj>erou« the company may be (63). Preference shares are presumably cumulative, an4 
ambiguous or vague language in the ardd» will not make them non-cumuladve (64). 
They may however be made non<umulative if the articles so declare in dear 
language (65) K the shareholders are by the artides entitled only to dividends when 
dedared, a preference shareholder cannot after liquidation claim payment on the 
ground that a dividend might have been declared (66). 

Unless preference shares arc made preferential as to capital, they arc paid <df 
equally with the ordinary shares upon liquidation of the company (67). But if they 
are preferential as to capital, any surplus assets after payment of the debts will, apart 
from any spedal provision in the artides (68), be applied first in paying off the capital 
of the preference shares (69). ^ 

If the memorandum or the artides declare that the preference shares shall confer 
a preference in the winding up, or that the surplus assets (70) shall be applied first in 
repaying the preference shares, but do not further deal with the capital, there is a 
difference of judicial opinion in England as to whether the preference shareholders will 
participate in any surplus after repayment of the ordinary 6harcs(71). If the preference 
capital is repayable with interest, this means with interest from the date of the winding 
up, and any surplus from the sale of assets will be trdited as capital (72). 

Where a clause in the memorandum of association conferred on the preference 
shareholders **the right to a fixed cumulative preference dividend at the ratett!»f 12 
per cent, per annum on the capital for the time being paid up thereon, and to half the 
distributable surplus profits which in respect of each year shall remain after paying 
or providing for the payment of dividend for such year at the rate of 10 p.c. per annum 
on the capital for the time being paid up on the ordinary shares'* and provided that 
thdr ^'shares shall rank both as regards dividends and capital in priority to the ordi* 
nary shares, but shall not confer the right to any further participation in profits or 
assets,’* it was held on the construction of the memorandum and articles that the 
preference shareholders were entitled, in priority to the ordinary shareholders, to pay¬ 
ment of arrears of fixed cumulative preferential dividend and to repayment of capital. 
Every case depends upon the particular languaage used (73). 

Where the articles state the preference shareholders arc to be paid in a winding 
up ‘‘arrears of the preference dividend”, there will be no such arrears if the preference 
dividend was payable out of the profits of each year and there were no profits before 
the winding up (74); but the question is doubtful if the dividend is cumulative (75). 
It has however been held that profits earned after commencement of winding up are 
divisible as capital (76). 


(63) Will V, United Lankat Plantations [1914] A.C. 11. 

(64) Foster v. Coles [1906] 22 T.L.R. 555. 

(65) Staples v, Eastman Photo Co. [1896] 2 Ch. 303; sec Adair v. Old Bushmills Co. 
[1908] W.N. 24. 

(66) Odessa Waterworks Co. [1901] 2 Ch. 190n. 

(67) Madame Tussaud & Sons [1927] 1 Ch. 657. 

(68) As in W. J. HaU & Co, [1909] I Ch. 521. 

(69) Gore-Browne, 36ih cd. p. 29; see E^uela Land and Cattle Co. (infra); Will v. 
United Lankat Plantations (supra); National Telephone Co. [1914] 1 Ch. 755, and 
Fraser & Chalmers, Ltd. [1919] 2 Ch. 114. 

(70) “Surplus assets” meqns the surplus after payment of outside liabilities and repay* 

shareholders of capital paid ^md Syndicate [1911] 1 Ch. 749), 

(71) See note (69) supra and Palmer’s Company Precedents, I5th cd. (1938), Part I. 
PP* 773-74 and the cases cited there. 

M'isic Co. [1921] 1 Ch. 386; W. T. Hall & Co, 09091 1 Ch. 521 
1*934) Ch. 308. ^ ^ ^ ^ 

^ Co. [1909] 2 Ch. 187. 

(75) ^«-Browne, 36th ed. pp. 28-29. 

(76) Bkh(^ V, Smyrna A: Cassaha Ry. Co. {1895] 2 Oi, 596, 
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H the ihii^res are iftsued ae preference shares when there 'is no power to do so» or* 
in an irregular manner, the subscribers axe entitled to have their money paid badt 
and are regarded as creditors of the company (77). 

See regulations 3| 4 and 98 of Table A and notes thereto* 

M«anorandum of company 7. In the case of a company limited by 
Umited by guarantee. guararantee — 

(1) the memorandum shall state— 

(i) the name of the company, with “Limited” as the last 

word in its name; 

(ii) the *^State” {■j^rovince —^in Pakistan) in which the 

registered oftce of the company is to be situate; 

(iii) the objects of the company {and, except in the case of 

trading corporations, the territories to which they 
extend \; 

(iv) that the liaibility of the members is limited; 

(v) that each member undertakes to contribute to the 

• assets of the company in the event of its being wound 

up while he is a member, or within one year after¬ 
wards, for payment of the debts and liabilities of the 
company contracted before he ceases to be a member, 
- and of the costs, charges and expenses of winding up, 

and for adjustment of the rights of the contributories 
among themselves, such amount as may be required, 
not exceeding a specified amount: 

(2) if the company has a share capital— 

(i) the memorandum shall also state the amount of share 

capital with which the company proposes to be 
registered and the division thereof into shares of a 

fixed amount; 

^ * 

(ii) no subscriber of the memorandum shall take less than 

one share; 

(iii) each subscriber shall write opposite to his name the 

number of shares he takes. 

Aiiiendiii«at:—^In cL (ii) of sub-s. (1) the word “State” has been substituted for 
“province” by the Adaptation of Laws Order, 1950 in India. In para (iii) of sub-s. (1) 
of this section the words within square brackets have been inserted by the Government 
of India (Adaptation of Indian Laws) Order, 1937 which came into operation on 1st 
April, 1937. See notes to s. 6 ofUe. 

Memo, and artiGios of oompany limited by guarantee:—^For forms of memorandum 
and articles of association of a company limited by guarantee, see Forms B and C of 
the Third Schedule, The articles of such company must be registered with the memo¬ 
randum and must state the amount of the share capital or, if the company has no 
share capital, the number of members with which the company is proposed to be 
rgisto-cd (78). As to the increase or reduction of share capital of such a company 


(77) Cf. tiome (k Foreign Investment Co* fl9l2] 1 Ch. 72. 

(78) S. 17, 
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re^teitd after the commeacement of thi> Act, see s. 66 . For the lialnlity «f a 
member of such a company in the vrinding up, see s. 156, sub-s. (2). A member may 
be sued for the amount for which he is liable under the articles; he is not liable 
as a contributory in respect (d such a sum (79). 

The amount of guarantee of a company limited by guarantee is in the nature ot 
resmre capital and cannot be mortgaged or charged before liquidation, but remains 
available for paying the costs of winding up and the general liabilities of the company(80). 
The past members of such a company are liable to be put on the “B” list (81). 
Notice of any increase of capital or in the number of members of a company limited 
by guarantee mtist be sent to the registrar (82). 

Memorandum of un- 3 In the case o£ an unlimited company — 
limited company. '' 

(1) the memorandum shall state— 

(il the name of the company ; 

(ii) the "State” {province —^in Pakistan) in which the regis¬ 

tered office of the company is to be situate; 

(iii) the objects of the company [and, except in the case 

of trading corporations, the territories to which they 
extend ]; 

(2) if the company has a share capital— 

(i) no subscriber of the memorandum shall take less than 

one share; 

(ii) each subscriber shall write opposite to his name the 

number of shares he takes. 

Amendmenl:—cl. (ii) of sub-s. ( 1 ) the word “State"’ has been substituted for 
“province” by llie Adaptation of Laws Order, 1950 in India. In para (iii) of sub-s. (I) 
of this section the words within square brackets have been inserted by the Government 
of India (Adaptation of Indian Laws) Order, 1937 which came into operation on Ist 
April, 1937. Sec notes to s. 6 ante, 

Momoraadion and urtielet of an onlimitod company :—^For forms ol memorandum 
and articles of association of an unlimited company see Form D of the I’liird Schedule. 
As to what the atticles of such a company should contain see s. 17. 

In the case of an unlimited company, the capital being stated in the articles may 
be varied at any time by special resolution without the sanction of the Court; and if 
the ankles allow it, capital may be returned to the members and they may cease to be 
members on such terms as may be agreed upon (83). 

As in the case of a company limited by guarantee, notice of any increase of capital 
or in the number of members must be sent to the register (84). 

Wiudiiif up mni idtaaraliosi of momo*:—The High Coun has jurisdiction to wind 
up a registered unlimited company which has no shares and no capital, and therefore 
it has jurisdiction to sanction an alteration of its memorandum of association (85). 

As to the registration of an unlimited company as a limited company, see ss. 67 
and 68 . 

(79) Baird’s case [1899] 2 Ch. 593, 

(SOllnsh Club Co. [1906] W.N. 172. 

{ 8 i)Premiet Underwriting Assn. [1913] 2 Ch. 29. 

(82) 8 . 53. 

Commercial dc Building Society [1893] 2 Ch. 242. 

(o4) S, 53. 

(85) North of England t S. Insurance Co. [1900] I Ch. 481. 
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Rinting ^ Mg^twre 0 memorandum ^hall — 

0t memonmaum* 

(a) be printed, 

(b) be divided into paragraphs numbered consecutively, and 

(c) be signed by each subscriber {who shall add his address 

and description) in the presence of at least one witness 
who shall attest the signature. 

This has been substituted by the Companies (Amendment) Act XXII of 1936 for 
the original s. 9* 

This seaion now provides that like the articles (see s. 19 post) the memorandum 
should be divided into paragraphs numbered consecutively^ and printed. The address 
and description of the subscribers should also be added. 

Attestation of signature One witness for all the subscribers will suffice (86). 
But the signature of a subscriber cannot be attested by himself or by another subscriber* 
for the word ^‘attest” implies “presence of some person who stands by, but is not a 
party to the transaction" (87), As observed by Erie C. J. “The expression ‘an attesting 
witness^ may be taken to imply that there is one person executing the deed and another 
and distinct person attesting that completed execution^ (88). 

' Who may sign :—^An agent may sign the memorandum of association on behalf 
of his principal, and the authority to sign may be given orally (89). The execution 
will be good whether the agent simply writes his principars name or adds words showing 
that it is signed by an attorney (90). 

Liability of the signatory :—A signatory to the memorandum is responsible lor 
the shares which arc shown against his name in the memorandum, and on liquidation 
he is liable to the full extent, c\cn if the shares were nc\er formally allotted to him (91). 
He remains a member until such time as he validly surrenders the shares or validly 
transfers them (92). 

After registration a subscriber to the memorandum cannot divest himself of his 
liability as a member, although his signature may not have been properly attested; 
the transaction may be irregular, but it is not void (90). The subscriber cannot repu¬ 
diate his subscription on the ground that he was induced to sign by misrepresenta¬ 
tion (93). As to the effect of registration, see ss. 23 and 24. 

Stamp and fees: —As to the stamp on a memorandum of association see Appendix 
(Stamp Duty). The stamp must be affixed before or at the time of signature (94), As 
to the scale of fees, see Table B. 


10 . A ompany shall not alter the conditions contained in its 
memorandum except in the cases and in the 
of'm^oranXmf**”****” mode and to the extent for which express pro¬ 
vision is made in this Act: 

Provided that any provision in the memorandum relating to the 
appointment of a manager or a managing agent and other matters 


(86) Palmer’* Company Law, I3th ed. p. 30. 

(87) Per Lord Selbome in Seal v. Oaridge [18811 7 Q.BX>. 516 at p. 519. 

(88) DefeU v. White [18661 LJt 2 CP. 144 at p. 146; see also Re Parrott [1891] 64 
L.T. 801. 

(89) Whitley Partner* [1886] 32 Ch. D. 337. 

(90) Cbotolal V. DakuUitam [1893] 17 Bom. 472. 

(9nMirza Ahmed [1924] M.W.N. 582, 83 I.C. 94. 

(92) U. P. dl Milk Co, 1931] A. 701, 133 LC. 424. 

(93) lard Lurgan’s case 1902] 1 Ch. 707. 

(94) S. 17, Stamp Act, 1899. 
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of a like nature incidental or subsidiary to the main objects of the 
company, shall not be deemed to be such condition. 

Object p( mmenibnetit proviso has been inserted by the Companies (Amend* 

ment) Act XXlI of 1936. The object appears to be to frustrate the designs of such 
managers, managing agents or secretaries who endeavour to perpetuate their office by 
inserting a clause to that effect in the memorandum. The amendment follows the 
decision of the Bombay High Ck>urt in Ramkumar v. Sholapur Spinning & Weaving 
Co, (95), 

Condition is not alterable: —As observed by Lord Justice Baggallay, *'the memo* 
randum of association forms indeed the charter of the company, to be modified only 
in the way provided by the statute” (96). A condition contained in a company's memo* 
randum of association cannot be altered and nothing can be done in contravention 
thereof (97). If the* memorandum qualifies the provisions, for instance, by giving power 
to alter them, that power may however be exercised (98). Where one of the conditions 
contained in the memorandum of association is that the rights and privileges given to 
the various classes of shares are subject to variation, varying them does not amount to 
an alteration of the conditions contained in the memorandum (99). Where the articles 
were registered on the same day as the memorandum and tlie reference in a clause of 
the memorandum to the “privileges, rights, restrictions and conditions specified in the 
articles” obviously meant the contemporaneous articles which were registered on the 
same day, it was held that the rights, privileges and restrictions of the preference 
shareholders as defined in the articles should be treated as incorporated in the memo¬ 
randum, and so could not be altered (1). 

Meaning of ‘‘conditions”:— The word “conditions” in this section is general, and 
is not restricted to conditions required by the statute to l>e inserted in the memo* 
randum. If conditions, not required by the statute to be inserted, but in the sense of 
forming part of the constitution of the company, are inserted in the memorandum, they 
are unalterable (2), unless the memorandum reserves power to alter them (3). But if the 
memorandum appoints a director without mentioning anything about his qualification, 
the company may afterwards impose a share qualification (4). A company was registered 
under Act VI of 1882 (repealed) with the following words in the memorandum; “The 

registered office of the company will be situated in the town of Silchar:” held that 

the insertion of a place name in the memorandum of association does nut make it an 
unalterable condition, and provided the alteration has been made in the manner 
provided by the Act, such alteration is valid and binding on the company (5). 

It sometimes happens that the managing director, secretary or managing agents 
of a company with a view to perpetuate their office get a clause inserted in 
the memorandum of association fixing their tenure of office and remuneration. Such 
a dause was held by the Madras High Court to be one embodying a very important 

fi9S) [1934] B. 427, 36 Bom. L.R. 907. 

(96) A8hbury v. Watson 11885] 30 Ch. D. 376, 380-81. 

(97) Ashbury v. Watson [1885] 30 Ch. D. 376. 

(98) WeIsbach Incandescent Gas Co. [1904] I Ch. 87. 

(99) British India Corpn. v. Shanti Narain [19351 A. 310, 57 AIL 810, 156 I.C. 1088. 

(1) Collins V, Birmingham Breweries Ltd. [1899] 15 TX.K. 180. 

(2) Ashbury u. Watson [18851 30 Ch. D- 376; but see Wimtone’s case [1879] 12 Ch* D. 
239, 251, 8c Guinness v. Land Corporation fl883] 22 Ch. D. 349, 376. 

(3) Welsbach I. G. Light Co. [1904] 1 Cai. 87; underwood v. London Music Hall [1901] 

2 Ch. 309. ^ 

(4) Lord Claud Hamilton’s case [1873] 8 Cbu App. 548. In this case the articles pro¬ 
vided for the “future qualincatitm” oi directors and it waif held that “future 
qualification’ meant that of future directors and did not apply to directors 
mentioned in the memorandum of assoctatltm. 

(5) Afya Insurance Co. [1937] C 81. 
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oooditUni within this 8e<;:tion (6)* But it has subsequeutiy been hdd by the Bombay^ 
High Court that stt<h provisions are nothing more than a detail o£ management for 
the purpose of carrying on the business <jl the company and cannot be considered 
to be a vital condition (7). 

Altwratton of memo. company may alter its memorandum of association in 
the following respects:— 

(i) by changing its name <s. It); 

(ii) by altering its objects (s. 12); 

(iii) by altering its share capital by (ss. 50 and 55) : 

(a) increasing its share capital, 

(b) Consolidating and dividing its capital into shares of larger amounts, 

(c) convening its paid up shares into stock and reconverting the stock into 
paid up shares, 

(d) sub-dividing its shares into shares of smaller amounts, 

(e) cancelling shares; 

(iv) byre-organizing its share ci(f>ita! (s. 153); 

(v) by reducing its capita] (s. 55); 

(vi) by creating reserve liability (s. 69); 

(vii) by making the liability of the directors unlimited (s. 71); 

(viii) by variation of rights of holders of special classes of shares (s. 66-A). 

See notes to s. 12. 

11 . (I) A company shall not be registered by a name identical 
with that by which a company in existence is already registered, or 
so nearly resembling that name as to be cal- 
culated to deceive, except where the company 
in existence is in the course of being dissolved 
and signifies its consent in such manner as the registrar requires. 

(2) If a company, through inadvertence or otherwise, is, without 
such consent as aforesaid, registered by a name identical with that 
by which a company in existence is previously registered, or so nearly 
resembling it as to be calculated to deceive, the first-mentioned com¬ 
pany may. with the sanction of the registrar, change its name. 

( 3 ) Except with the previous consent in writing of the [Central 
Government], no company shall be registered by a name which — 

[In India— 

(a) contains any of the following words, namely, ‘‘Crown”, 
“Emperor^’, “Empire”, “Empress”, “Federal”, “Impe^ 
rial”, “King”, “Queen”, “Royal”, “State”, “Reserve 
Bank”, “Bank of Bengal”, “Bank of Madras”, “Bank 
of Bombay”, or any word which suggests or is calculated 
to suggest the patronage of His Majesty or of any 
member of the Royal Family or any connection with 
His Majesty’s Government or any department theieof ; 

__or] 

(6) VeAkataFatnaia v. Coimbatore MtsfcantUe Bank [1924] M. 126, [1923] M.W.N. 568, 

18 MX.W. 304. 

(7) Hamkuqtar u. Sholapur Sjdtiuini; dc Weavin|; Go.^ tupiu. 
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[In Pakistan— 

(a) contains any of the following words, namely, *‘Crown*% 

**Emperof*, “Empress’^ ‘‘Federal^ “Impe^ 

rial*, “Kin^*, ‘‘Queen'*, “Quaid-i-Azam", “finnan", 
“Royal", “State", “Dominion",'“State Bank", “Bank 
of Pakistan", or any word which suggests or is calculated 
to suggest the patronage of His Majesty, of the Quaid-i- 
Azam or of any member of the Royal Family or any 
connection with His Majesty's Government or with the 
Government of Pakistan or any department of either 
Government; of"] 

(b) contains the word “Municipal" or ‘'Chartered” or any 

word which suggests or is calculated to suggest con¬ 
nection with any municipality or other local authority 
or with any society of body incorporated by Royal 
Charter: 

Provided that nothing in this sub-section shall apply to com¬ 
panies registered before the commencement of this Act. 

[For Pakistan— 

“{ 3 A) No company shall be registered by a name containing 
in any form the name or any abbreviation of the name of the United 
Nations or of any subsidiary body set up by the United Nations or 
of the World Health Organization unless the company has obtained 
the previous authorization in writing of the Secretary General in the 
case of the United Nations or the subsidiary body as aforesaid or of 
the Director-General of the World Health Organization in the case 
of that Organization."] 

( 4 ) Any company may, by special resolution and subject to the 

approval of the [Central Government] signified in writing,. 

c^nge its name. 

( 5 ) Where a company changes its name, the registrar shall enter 
the new name on the register in place of the former name, and shall 
issue a certificate of incorporation altered to meet the circumstances 
of the case. On the issue of such a certificate, the change of name 
shall be complete. 

(6) The change of name shall not affect any rights or obligations 
of the company, or render defective any legal proceedings by or 
against the company; and any legal proceedings that might nave 
been continued or commenced against it by its former name may 
be continued or commenced against it by its new name. 

The sub-s. (3) above has been substituted by the Companies (Amendment) Act 
XXU oi 1936. The amendment has been suggested by s. 17 of the English Act of 
1929. It will not afect companies registered before the above amending A« came 
into force. 
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AiiietidtMmt $ub^sa. (3) and (4) the words “Central Government^ have been 
substituted for the words “Governor General In Council’* aW “Local Government” jtes* 
pectively by the Government of India (Adaptation of Indian Laws) Order, 1937 which 
came into operation on 1st April, 1937. But in exercise of the powers conferred by 
8ub-8. (I) of 8. 124 of the Government of India Act, 1935 the Central Government has, 
with effect from Ist April, 1938, entrusted to Provincial Governments its function under 
sub-s. (4) but not under $ub-s. (3) {vide Gazette of India dated 26th March, 1938, Part I 
p. 440). But in partial modification of the said Notification the Central Government 
has revoked with effect from Isi July, 1943 the entrustment to the Provincial Govern¬ 
ments of the functions of the Central Government under the provisions of sub-s. (4) 
of this section in so far as an insurance company as defined in sub-s. (8) of $. 2 of 
the Insurance Act, 1938 (Act IV of 1938) is concerned. Vide Gazette of India dated 
19th June, 1943, Part I, p. 655. In sub-s. (4) after the words “in writing** the words 
“under the hand of one of the Secretaries to such Government** have been omitted by 
the said Government of India (Adaptation of Indian Laws) Order, 1937. 

In Pakistan the new sub-s. (3A) has been inserted by the Companies (Amendment) 
Act IV of 1950 published in the Gazette of Pakistan, Part IV on January 27, 1950, 
and for cl. (a) of sub-s. (1) the new cl. (a) was substituted by Ordinance No. XXIV of 
1948 published in the Gazette of Pakistan (Extaordinary) of 27-11-1948. 

The Emblems and Names (Prevention of Improper use) Act XXII of 1950 :— 

In India this Act prohibits, the use of, or registration of a company or firm which 
bears (1) the name, emblem or official seal of the United Nations Organization; (2) the 
name, emblem or official seal of the World Health Organization; (3) the Indian National 
Flag; and (4) the official seal or emblem of the Go\eminent of India or of any State 
or any other insignia or coat of arms used by any such Government or by a department 
of any such Government without the previous permission of the Central Government 
or of such officer of Government as may he authorised on this behalf by the Central 
Government. See this Act printed in Appendix 1. 

Company’s nune j— I’he word “company*’ or any similar word need not form 
part of a company’s name. Such names as “Bose Brothers, Ltd.,” “Rakha Mines, 
Ltd.,” “M. T., Ltd.,”* “Canning Employees’ Fund Ltd.,” may be used. 

Under the company law, both English and Indian, a company by registering its 
name gains a monopoly of the use of that name. Even if the company is not registered, 
the Court will restrain the registration under the Act a projected new company which 
was intended to carry on the same business as the unregistered company and to bear 
a name so similar to that of the unregistered company as to be calculated to deceive 
the public (8). 

A new company is not permitted to be registered in a name so ncarl)^ resembling 
the name of an existing company as to be calculated to deceive (9), or to lead to 
confusion (10), The registrar may refuse to register the company, and the Court 
generally docs not interfere with his discretion, unless it is exercised on a wrong 
principle (11) of law or the registrar was influenced by extraneous considerations (U). 


(8) Muliani v. Paramount Talkies of India [1942j Bom. 241, 44 Bom. L.R. 505 relying 
on Hendriks v, Montague, infra. 

(9) Hendriks v, Montague [1881] 17 Ch, D. 638 (C.A.); Madame Tussaud 6c Sons v. 
Tussaud (infra); North Cheshire Brewery Co. u, Manchester Brewery Co. [1899] 
A.C. 83. 

(10) Ewing o. Buttercup Margarine Co. [1917] 2 Ch. 1; Kingston, Miller 6c Co. v. Thomas 
Kingston 6c Co. [1912] 1 Ch. 575 ; Merchant Banking Co. u. Merchant’s Joint Stodk 
Bank [1878] 9 Ch. D. 560. 

(U)King V* Registrar of Compnies [1912] 3 K.B. 23t 

n 
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A company may not get registered in a name as will lead to the belief that it is 
carrying on the business of an existing firm (12), even if it be a foreign company (13). 
The sound as well as spelling of the name will be considered (14), and absence of fraud 
is immaterial (15). If however the business is different and the name is not identical, 
there cannot be any objection on the ground that one of the names is identical (16), 

Injunctioii ;—^Thc Court will grant an injunction where similarity of names may 
lead to confusion and to interfere with the business of an existing firm or company (17). 
An inadvertent omission of the company to publish its corporate name will not dis¬ 
entitle it to have the use of its name protected by injunction (18). 

In the case noted below (19) the defendant wawS restrained by injunction from 
using the initials *3. M. A.” on the ground that people who might see the defendant’s 
shops might come to the conclusion that the British Medical Association was in some 
way connected with those shops. 

Frinciple on which the Court interferes ;—^The principle on which the Court 
interferes is that one person is not entitled to represent the business of another as 
carried on by him (20). A company cannot however appropriate a descriptive word or 
title so as to obtain a monopoly thereof (21). A person who has bom fide, and without 
any intention to deceive, adopted a name for business purposes and acquired it by 
reputation over a considerable period, is entitled to trade under that name and cannot 
be restrained from so doing, even thotigh the similarity of the name to that of another 
firm engaged in business in the same trade may occasionally lead to confusion (22). 
The Court would not grant an injunction where there was no eviciv*nce that the defen¬ 
dants imitated the trade marks or labels of the plaintiffs or otherwise attempted to 
deceive the public, although there was a probability that the public would be occasion¬ 
ally misled by the similarity of the names of the plaintiffs (23). 

Registrar’s powar :—The registrar has no power to refuse registration of a company 
upon the ground that the name of the company would be calculated to deceive people 
into the belief that the business was carried on by persons not registered as a company 
under the Act (24). 

Distinction :—A distinction must always be drawn between cases in which the 
words arc of common ordinary meaning and cases in which the words complained of 
arc words which more or less partake of the character of fancy words or do not primarily 
relate to the article, but to the person who makes it. The onus of proving that words 
which are commonly and properly used as descriptive words have a secondary or 
subsidiary meaning so as to entitle the person, who has used them, to their exclusive 

(12) Madame Tussaud & Sons v, Tussaud [1890] 44 Ch. D. 678; Fine Cotton dec. Assn. 
V, Harwood, Cash & Co. [1907] 2 Ch. 184. 

(13) Soci6t6 Anonyme Ac. & Levassor v. Panhard Levassor Ac. Co. [1901] 2 Ch. 513. 
(J4)Ouvah C^lon Estates Ltd, v. Uva Ceylon Rubber Estates Ltd. (190I| 103 L.T, 416. 

(15) Pinct A Cic v. Maison Louis PInet Ltd. [1898] 1 Ch. 179; Montreal Litho. Co. v. 
Sabiston [1899] A.C. 610. 

(16) Dunlap Pneumatic Tyre Co. v, Dunlop Motor Co. [1907] A.C. 430. 

(17) Ouvah Ceylon Estates Ltd. v. Uva Ceylon Rubber Estates Ltd. (supra); Huntley A 

Palmer v. Reading Biscuit Co. [1892] 9 T.L.R. 462 ; Thomas Montgomery v. Thompsoh 
[1891] A.C. 217; Harrods, Ltd. v, R. Harrod, [19241 40 T.L.R. 195; T. A T. Cash Ltd. 
v. Cash 119001 82 L.T. 655. ^ 

(18) H. E. Randall Ltd. v. British A American Shoe Co. [1902] 2 Ch. 354. 

(19) British Medical Association v. Marsh [1931] 47 T.L.R. 572 ; see also British Legion 

British Legion Club Ltd. [1931] 47 T.L.R. 571. ® 

(20) Du Boulay u. Du Boulay [1869] L.R. 2 P.C. 430. 

(21) Aeratort^L^. u.^Tollh n^9Wj^2J2h^^319; Elcctromobilc Co. u. British Electromobile 

(22) Jay's Ltd, u. Jacobi [1933] 1 Ch. 411/ 

(23) Turton o. Turton [1889] 42 Ch. D. 128. 

(24) King V. Registrar of Companies, exp., Bowen [1914] 3 K.B. 1161. 
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mCt lies on that person and is not easily discharged (25). The name or statement 
of fact may in its primary sense be strictly uuc, but may be otherwise in its secondary 
ficnsc (26). 

Right to use name t-^Where the first producer of an article of manufacture has 
identified it with a particular name or a name which is a word descriptive of the article 
itself* such a name Incomes a trade mark, and cannot be adopted or employed by another 
person in advertising a similar article. Such adoption and employment will be restrained 
by injunction (27). Although in the absence of fraud or false personation a man is 
entitled to carry on business in his own name in competition with a similar business 
previously well established under the same name notwithstanding that confusion or 
mistake may arise in consequence, yet if he has never carried on such business, he 
cannot, by promoting and registering a company with a title of which his name forms 
a part, confer upon the company the rights which he possesses in the use of that name (28). 

Name indicate* objects :—The name of a company indicates, to some extent, its 
objects (29). When a company ceases to carry on its principal business as indicated 
by its name, it is liable to be wound up on that ground (29). 

Sub*s. (3) i —This was not in the English Act of 1908. 

Sub««. (4) :-*■ If the special resolution is not duly passed, the registration of the 
new name will be vacated (30). 

Sub-s. (S) : —The change of name is not complete until it has been made in the 
register and a new certificate of incorporation issued (31). 

12. (1) Subject to the provisions of this Act, a company may, 
by special resolution, alter the provisions of its 
^^uAitcraiion of memoran- memorandum SO as to change the place of the 

registered office from one “State” {Province —in 
Pakistan) to another, or with respect to the objects of the company, 
so far as may be required to enaole it— 

(a) to carry on its business more economically or more 

efficiently; or 

(b) to attain its main purpose by new or improved means ; or 

(c) to enlarge or change the local area of its operations; or 
((/) to carry on some business which under existing circums¬ 
tances may conveniently or advantageously be com¬ 
bined with the business of the company; or 

(e) to restrict or abandon any of the objects specified in the 
memorandum ; or 

(j) to sell or dispose of the whole or any part of the under¬ 
taking of the company ; or 

(g) to amalgamate with any other company or body of 
persons. 

(25) British Vacuum Cleaner Co. i*. New Vacuum Cleaner Co. fI907j 2 Ch, 312; Cellular 
Clothing Co. v. Maxton & Murray [1899] A.C 326. 

(26) Reddaway v. Banham [1896] A.C. 199. 

(27r*Singer’* Machine Manufacturers v» Wilson |1877| 3 App. Cas. 376. 

(28) Fine Cotton dtc. Assn. v. Harwood, Cash & Co. (supra). 

(29) Re Crown Bank [1890] 44 Ch, D. 634; see also Cotman v. Brougham 119181 A,C. 514. 

(30) Australasian Mining Co. [1893] W.N. 74. 

(31) Shackleford, Ford & Co. v. Dangerfield [1868] L.R. 3 CR 407, 
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(2) The alteration shall not take effect until and except in so 
as it is confirmed by the Court on petition. 

(3) Before confirming the alteration, the Court must be satis¬ 
fied— 

(a) that sufficient notice has been given to every holder of 

debentures of the company, and to any persons or class 
of persons whose interests will, in the opinion of the 
Court, be affected by the alteration ; and 

(b) that, with respect to every creditor who in the opinion of 

the Court is entitled to object, and who signifies his 
objection in manner directed by the Court, either his 
consent to the alternation has been obtained or his 
debt or claim has been discharged or has determined, 
or has been secured to the satisfaction of the Court: 

Provided that the Court may, in the case of any person or class, 
for special reasons, dispense with the notice required by this section. 

Amendment: —Clauses (f) and (g) have been added to sub-s. (1) by the Companies 
(Amendment) Act XXII of 1936. They reproduce clauses (f) and (g) of sub-s. (1) ol 
S. S of the English Act of 1929. This removes a doubt caused by the decision in John 
Walker & Sons (32). See Marshal, Sons 6t Co. (33). 

In 8ub»5. (1) the word “State’* has been substituted for “province” by the Adaptation 
of Laws Order, 1950 in India. 

Scope :—^This section only authorizes alterations which are within ihc limits 
provided by the memorandum of tissociation (34). “To my mind”, says Lord Eshei 
M. R., “it is a plain enactment that the company cannot alter anything in the memo¬ 
randum which is a condition save what is expressly mentioned in that section. 

Now anything which is laid down as a rule in the memorandum of association must, 
I think, be taken to be one of the conditions on which the com|)any is established” (35). 
This section docs not, however, limit alteration of the memorindum to an alteration 
of the objects clause, inasmuch as the whole of the objects of a company is not neces¬ 
sarily contained in that clause (36). The petition will be granted where the proposed 
alteration is designed for the better attainment ot the ohjecis of the company (36). 
Where the memorandum confers certain preferential rights upon a particular class of 
shares, the rights become unalterably attached and cannot be modified unless under 
the provisions for modification provided for by any oi the sections of the Act (37). 
See notes to s. 54. 

'^Province*' — ^Jurisdiction j—Reading the definition of the word “province” in the 
General Causes Act, 1897 with ss. 46(1) and 94 of the Government of India Act, 1935, 
as amended after partition of India, the aforesaid word in sub-s. (1) is limited to pro¬ 
vinces which now fall within India. Consequently the District Judge, Nagpur has no 
jurisdiction to confirm the resolution, passed after partition of India by a company 

(32) [1914] S.C. 280. 

(33) [1919] W.N. 207, 63 SJ. 683. 

(34) Ashbury Ry. Carriage &c. Co. v. Riche [1875] L.R. 7 H.L. 653. 

(35) Ashbury v, Watson [1885] 30 Ch. D. 376, 380-81. 

(36) Incorporated Glasgow Dental Hospital v. Lord Advocate [1927] S.C. 400. 

(37) E, D. Sassoon United Mills [1929] B. 38, 30 Bom. L.R. 598. 
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having its registered place of business in Nagpur to transfer the same to Karachi in 
the province of Sind in Pakistan (38)* 

Unlawful object ;—^Thc Court cannot allow alteration of the objects of a company 
so as to include in them an unlawful object. Where a prize chit, in which those who 
get the benefit of the drawings get a prize and the benefit which they get from the 
drawings gives them different advantages from the persons whose names or numbers are 
not drawn, amounts to a lottery; the Court will not sanction alteration of a memo¬ 
randum of association so as to include within its objects the conduct of such prize 
chits (39). 

In the matter of confirmation of a resolution under this section, the Court is bound 
to exercise a discretion having regard to the interests of the various persons, shareholders, 
creditors and others (40). The Court should regard as convenient and advantageous 
those things which experience and the opinion of traders reasonably show to be of 
that character (41), In the last cited case alteration was sanctioned extending the objects 
in such a way as to combine with its existing business other business of an independent, 
though not unconnected, character, but upon the terms that the name of the company 
should be altered so as to indicate the extensive change in the character of the business. 

Court’s power of alteration :—^I'he Court may however in its discretion sanction 
very wide (42) alteration of the objects of a company including the addition of a power 
to purchase other undertakings, to lease the whole of the company's business, to amal¬ 
gamate with other concerns and to sell the whole or part of its business (43), for such 
consideration as the company thinks fit, and in particular for shares, debentures or 
securities of any other company having objects altogether or in part similar. But the 
Court w'ill not make provision to meet the possibility of the company desiring at some 
future time to carry on yet another class of business (44). The Act does not enable a 
company in general terms lo alter its memorandum of association, neither does it confer 
a general power upon the Court to do so; but the alterations to be sanctioned are 
confined to those specified in the section (45). On a petition under this section the 
Court will have to be satisfied that the new objects arc definitely expressed in definite 
language and fall within sub-s. (i)(46). 

On a petition lor confirmation, the Court will not hear a person having an interest 
outside the company that may be injuriously affected by the alteration (47), In dealing 
with a petition tor such confirmation the Court will assume, in the absence of evidence 
to the contrary, that the company W'ill carry on its business properly, and will not 
therefore have regard to the fact that the alteration in its objects will enable the 
company to carry on a business competing with that of a body with a very similar 
name (47), 

The Court rartdy refuses to confirm a resolution for alteration of the objects (48). 
It is now well established that the Court has jurisdiction to sanction any alteration of 


(38) Safe Bank Ltd. o. Provincial Government fl949] N. 290, [1949] Nag. 237, [1949J 
N.L.J. 237, 


(39) Udumalhat Nidhi Ltd. [1934] M. 482, 67 M.L.J. 415, 152 I.C. 440, 

(40) Mercantile Bank v. Coimbatore Mercantile Bank [1923] M.W.N. 568, 18 M.L.W. 
304, 74 I,C. 966. 


(41) National Boiler Insurance Co. [1892] 1 Ch. 306. 

(42) New Wesuninlster Brewery Co. [1911] W.N. 247, 105 L.T. 946; Anglo-American 
Telegraph Co. [1911] W.N. 248. 105 L.T. 947. 

(43) Marshal, Sons 6c Co. [1919] W.N, l07, 63 S.J. 683. 

(44) John Brown Ltd. [1914] W.N. 434, 112 L.T. 232. 

(45) Govt. Stock Investment Co. [1891 1 Ch, 649. 

(46) D. & D. H. Fraser Ltd. [1903] W.N. 73, 

(47) Hearts of Oak Ac. Co. [1920] I Ch. 544. 

(48) Indian M. G. Extracting Co. [1891] 3 Ch. 531; Govt. Stock Investment Co. (infra); 
Alliance Marine Assurance Co. [1892] 1 Ch. 300; and cases in note (SO), infra. 
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the company*® object®, even though consisting of the adoption of an entirely new object 
clause in modern form in substitution for an old restricted one, upon Its being satisfied 
that this is required to place the company on an equality as regards the efficient carrying 
on its business with more recently formed companies (49). 

If the alterations are such as to render the company*s name misleading, the Court 
may require the name to be changed so as to express the alteration in its aims or sphere 
of action (50), unless such an alteration of the name will be very inconvenient (51), 

Sub-s. (1) ; —An alteration under sub-s. (1), cl. (a) must be one which will leave 
the business substantially what was before with only such changes in the mode of 
conducting it as will enable it to be carried on more economically or more efficiently (52). 
Under this clause a power to borrow and give security, a power to invest reserves in 
various securities and other ancillary powers may be authorized (53). As an instance 
of alteration under cl. (a) see the undernoted case (54) where the Court held that the 
alteration enabled the company to carry on its business more efficiently and that the 
investment in the class of securities specified in the petition was a business which 
might conveniently or advantageously combined with the business of the company. 
In this case, of the debenture-holders eight-ninths assented and one-ninth dissented, 
and the alteration was sanctioned on certain conditions. 

In cl. (b), it should be noted, the expression is “to attain its main purpose’* and not 
“to attain its objects.” 

An instance of cl. (c) will be found in the case noted below (55). 

The additional business under cl. (d) may be a business wholly different from, and 
bearing no relation to, the existing business of the company and yet be capable of 
being conveniently and advantageously combined with it, provided that the new business 
is not destructive of or inconsistent with the existing business (56), Whether the pro¬ 
posed new business is one ot this description is a question tor the tlcierminatiou of the 
directors and shaheholders (56); for the Court will not look to the wisdom or desirability 
of the pro|K)sed alteration. All that it has to decide is whether the alteration is fair 
and equitable as between the men34)ers of the company (57). In the last cited case the 
Court refused to sanction an alteration involving abandonment of the objects of a 
fundamental character. 

Where the company had ceased to trade for the time being and therefore there 
was no business being carried on with which the proposed new business could be 
combined, it was held that the Court could not under cl. (d) confirm the alteration (58). 
As an illustration of cl. (c) see the case noted below (57), 

Altormtion i—The alteration must be for one of the objects s|xjcified in the section 
which does not authorize alterations for mere amplification of the description of objects 
clearly comprised in the original memorandum (59), or the acquisition of a large number 
of general powers, many of which the company does not intend to exercise (60). But 
an alteration is “with respect to the objects of the company” within the meaning of 

(49) New Westminister Brewery Co. (supra); John Brown Ltd. (supra); Marshall, Sons 
& Co. (supra); for other cases see Palmer^s Company Law, 13th ed., p. 75. 

(50) Indian Mechanical G. Extracting Co. (infra); Govt." Stock investment Co. [1892] 1 
Ch. 597: Alliance Marine Assurance Co. [1892] 1 Ch. 300; Foreign & Colonial Govt. 
Trust Co. [18911 2 Ch. 395; Oriental Telephone Co. [18911 W.N. 153, 

(51) Trust & Agency Co. of Australasia [1908] W.N. 229, 25 T.L.R. 61. 

(52) Cyclists* Touring Co. [1907] 1 Ch. 269; Boslom Bros. (1928) Ltd. [19351 Ch. 413. 

(53) Buckley, Ilth cd., p. 14. 

(54) Govt. Stock Investment Co. [1892] I Ch. 597. 

(55) Indian Mechanical G. Extracting Co. [1891] 3 Ch. 528. 

(56) Parent Tyre Co, [1923] 2 Ch. 222. 

(57) Jewish Colonial Trust [1908] 2 Ch. 287. 

(58) Re Drages Ltd. [1942] I A.E.R. 194. 

(59) Con8ett Iron Co. [1901] 1 Ch. 236. 

(60) D. 6c D. H. Fraser, Ltd. (supra). 
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$ub-8, (1), where it b desirable for the jfmrpose of more effidently carrying out the main 
object of the company (dl). 

The alteration of a company's objects may be confirmed wholly or In part (62). 
The company may also make the alteration to restrict or abandon any of its objects (63). 

DiaUnclioii ketween object and conditioii :—Where by a clause in the memo¬ 
randum a person is appointed agent, secretary or managing director* the appointment 
cannot be regarded as one of the objects of the company, but it was held to amount to 
a condition within the meaning of s, 10, which could not be altered cither by the 
company or by the Court (64). ITie decision of Schwabe C. J. in the last cited case 
has however been dissented from in a later case of the Bombay High Court by Beaumont 
C. J. and Rangnekar J. (65); see notes to s. 10 and its new proviso. 

In the last cited case a clause in the memorandum of association provided that '‘the 
firm of Morarji Gokuldas & Co. or whatever member or members that firm may for 
the time being consist of shall be the agents of the company, so long as the said firm 
shall carry on business in Bombay or until they resign . . . it was held that the 
original members of the firm having died and none of the present members of the firm 
having been ever partners with either of those individuals, namely Morarji and Gokuldas, 
the present members of the firm did not come under the clause. “The argument of the 
appellant really seeks”, observed Beaumont C. J. at p. 429, “to endow this firm with 
the attributes of a corporation having perpetual succession so far as concerns its relations 
with the company.” 

Procedure At the hearing of a petition for confirmation, the original memorandum 
and articles of assdKriation as well as the minute book must be made exhibits to the 
affidavit (66). As to the sufficiency of advertisement of the special resolution, see Atlantic 
Patent Fuel Co. |1917J W.N. 214, 253. Although there has been no ad\ertisemem of 
the petition, advertisements would, in the circumstances of the case, be dispensed 
with (67), 

As to what is a valid special resolution under this section, see the case noteil 
below (68). 

Unlimited and guarantee companies :—The High Court has jurisdiction to sanc¬ 
tion an alteration of the memorandum of association of an unlimited company which 
has no capital (69), or a guarantee commany having no share capital (70); but if an 
unlimited company seeks to limit its liability, alters its memorandum and adopts the 
word “limited” in its name, it must register itself as a limited company before applying 
for sanction to the alteration (71). 

Advertisement of order r—Unless a valid special resolution has been passed, the 
Court cannot confirm the proposed alteration of objects (72). The Court will, except 
in sjvecial cases, require advertisement of order made under this section (73). 


(61) Scientific Poultry Breeders’ Assn. [1933] 1 Ch. 227 (C.A,) reversing the decision of 
Eve J. reported in [1932] 2 Ch. 212; Incorporated Dental Hospital v. Lord Advocate 
119271 S.C. 400. 

(62) Spiers 6: Pond [1895] W.N. 135, 2 Mans. 596; see s. 13. 

(63) jewish Colonial Trust (supra). 

(64) Mercantile Bank v. Coiml>atorc Mercantile Bank [1923] M.W.N. 568, 74 I.C. 966, 
18 M.L.W. m. 


(65) Itamkumar r. Sholapur Spinning & Weaving Co. [19341 B, 427, 36 Bom. L.R, 907. 

(66) Omnium Investment Co. [1895] 2 Ch. 127. 

(67) Empire Trust, Ltd. [189IJ 64 L.T. 221. 

(68) Blackburn P. Assurance Co. [1914] 2 Ch. 430. 

(69) North of England See. Assn. |I900| 1 Ch. 481. 

(70) Monomouthshire Sic. Society (1909] W.N. 6. 

(71) Royal Exchange Buildings,'Glasgow [1911] S.C, 1337 (Ct. of Sess.). 

(72) Blackburn P. Assurance Co. [19141 2 Ch, 430. 

f*®**‘3 M7; Copper Mine* Tmplate Co 

[1897] W.N. 20, 
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For the mode of alteration of the form of constitution of a company which was in 
existence before the commencement of Act VI of 1882, see s. 267, 

Siib*s« (3) ;—Applies to persons such as creditors or members of the company (74), 
See 8. 10 and notes. 

13, The Court may make an order confirming the alteration 

either wholly or in part, and on such terms 
conSng®aiSation'!'^“ ^nd Conditions as it thinks fit, and may make 

such order as to costs as it thinks proper. 

w£«t the Court will consider :—All that the Court has to decide is whether the 
alteration is fair and equitable as between members of the company. It is not concerned 
with the wisdom or desirability of the proposed alteration, which is a question for the 
directors and members. The Court will refuse to sanction the alteration if the wishes 
of the majority of shareholders cannot be ascertained (75). In the matter of alteration 
the Court is, however* bound to exercise a discretion liaviiig regard to tlic interests of 
the various persons, shareholders, creditors and others (76). 

The Court will not, as a general rule, allow a company to take large additional 
powers which it has not any reasonable intention of using in the near future, except 
under very special circumstances (77). The Court may also sanction the alteration with 
the addition of a clause to the effect that none of the additional objects should be 
undertaken except as subsidiary objects, unless with the sanction by a sjvccial resolu¬ 
tion (78). In the under-noted case (79) the Court sanctioned resolutions extending the 
objects defined in the memorandum adding \yords so as to limit the extended objects. 

Where the evidence showed that the business of the company could be more con¬ 
veniently carried on w'ith less restricted borrowing powers, and that the proposal to 
give to the company the additional powers of a guarantee and fin'tnee company would 
enable the company to carry on business more efficiently and attain its purpose by 
improved means and also conveniently and advantageously combine other business with 
its original business, it was held that the Court ought to sanction the proposed 
alterations (80). 

14, The Court shall, in exercising its discretion under sections 

12 and 13, have regard to the rights and interests 
*** discretion qJ members of the company or of any class 

of them, as well as to the rights and interests 
of the creditors, and may, if it thinks fit, adjourn the proceedings 
in order that an arrangement may be made to the satisfaction of 
the Court for the purchase of the interests of dissentient members ; 
and may ^ve such directions and make such orders as it may think 
expedient for facilitating or carrying into effect any such arrange¬ 
ment: 

Provided that no part of the capital of the company may be 
expended in any such purchase. 


(74) H(^art$ of Oak &c. Co. (supra). 

(75) Jewish Colonial Trust [1908] 2 Ch. 287. 

(76) Mercantile Bank v. Coimbatore Mercantile Bank (supra). 

(77) D. & D. H. Fraser Ltd. [19031 W.N. 73. 

(78) Re John Brown Ltd. [1914] W.N. .434, 112 L.T. 132. 

(79) Fleetwood Estate Co. [1897] W.N. 20. 

(80) Empire Trust, Ltd. [1891] M L.T. 221. 
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tS* (1) A otitified copy of the order coniiraiing the alteration, 
together with a piinted copy of the memo- 
randum as altered, shall, within three mon^s 
from the date of the order, be filed by the com¬ 
pany with the registrar, and he shall register the same. and. jhall 
certify the registration under his hand, and the certificate shall be 
conclusive evidence that all the requirements of this Act with respect 
to the alteration and the confirmation thereof have been complied 
with, and thenceforth the memorandum so altered shall be the 
memorandum of the company. 

(21 Where the alteration involves a transfer of the registered 
office nrom one State” {province —^in Pakistan) to another, a certified 
copy of the order confirming such change shall be filed by the 
company with the registrar in each of sudn "States” {provinces —^in 
Pakistan), and each of such registrars shall register the same, and 
shall certify under his hand the registration thereof, and the registrar 
for the "State” {province —^in Pakistan) from which such office is 
transferred shall send to the registrar for the other “State” {province 
—^in Pakistan) all documents relating to the company registered or 
filed in his office. 

(3) The Court may by order at any time extend the time for 
the filing of documents with the registrar under this section for such 
period as the Court thinks proper. 

Sub-^s. (2) is not in the English Act. 

In sub-s. (2) of this section at the several places the word **State*^ has 1>een substi¬ 
tuted for ‘‘province’* by the Adaptation of Laws Order, 1950 in India. 


16. No such alteration "shall have any operation until registra- 
ESects of failure to thereof has been duly effected in accordance 
regiiter within three with the provisions of section IS, and if such 
registration is not effected within three months 
next after the date of the order of the Court confirming the altera¬ 
tion, or within such further time as may be allowed by the Court 
in accordance with the provisions of section 15, such alteration and 
order and all proceedings connected therewith shall, at the expira¬ 
tion of such period of three months or such further time as the case 
may be, become absolutely null and void: 

Provided that the Court may, on sufficient cause shown, revive 
the order on application made within a further period of one month. 

This section is not in the English Act. But in s. 5 of that Act penalty is provided 
if the order is not filed with the registrar. 


Afikles of Association. 

17. (1) There may, in the case of a company limited by shares. 

shall, in the rate of . company 
limited by guarantee or unlimited, be registered 
I? 
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wiA the memorandum, artides o£ association signed by die sub¬ 
scribers to the memorandum and prescribing regulations for the 
company. 

(2) Articles of association may adopt all or any of the regula- 
timis stained in Table A in the First Schedule, 

and shall in any event be deemed to contain regulations 
identical with err to the same e^ect as regulation S6, 
regulation 66, regulation 71, regulations 78, 79, 80, 81, 
and 82, regulation 95, regulation 97, regulation 105, 
regulation 107 and regulations 112,113, 114,115, and 116 
contained in that Table: 

Provided that [regulations 78, 79, 80, 81 and 52] shall not be 
deemed tO' be included in the articles of any private com¬ 
pany except a private company which is the subsidiary 
company of a ^blic company ; 

Provided further that regulation 107 shall be deemed to 
require that a statement of the reasons why of the whole 
amount of any item of expenditure which may in fair¬ 
ness be distributed over several years, only a portion 
thereof is charged against the income of the year, shall 
be shown in the-profit and loss account, unless the com¬ 
pany in general meeting shall determine otherwise. 

(3) In the case of an unlimited company or a company limited 
by guarantee, the articles, if the company has a share capital, shall 
state the amount of share capital with which the company proposes 
to be registered. 

(4) In the case of an unlimited company or a company limited 
by guarantee, if the company has not a share capital, the articles 
shall state the number of members with which the company proposes 
to be registered, for the purpose of enabling the registrar to deter¬ 
mine the fees payable on registration. 

AmeBibMiit— effect The words in italics in sub-s. (2) have been ddded by the 
Companies (Amendment) Act, 1936, and in the first proviso thereof for the word and 
figure “regulation 78” the words and figures within square brackets have been substituted 
by the Indian Companies (Amendment) Aa II of 1938. The effect of the addition is 
that a com{«ny, whether limited by shares, by guarantee or unlimited, will be deemed 
to contain the following regulatitms of Table A of the Act, namely;—Regulations 56, 
66, 71, 78, 79, 80, 81. 82, 95, 97, 105, 107 and 112 to 116 (both inclusive). 

Regulation 56 says how a resdution at a general meeting is to be decided by votes 
on a show of hands or by pdl. This regulation should be read trith the provisions of 
d. (c), sub-8. (1) of the section 79 which has replaced the old one. 

Regulation 66 provides that the instrument oi proxy or power of attorney nTust be 
•h^xjsited at the registered office of the company not less than 72 hours before the 
time of the meeting. 

4'iM^^”***^**” l>Vti»ess of the company shall be bp tit; 
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E«gi»]4itAom 9a to BZ mA^ fkrovlsl^ for £tm rotation o£ directors. 

95 says thiit the company tn jg^eneral meeting may dedare 4iTidetidi» 
but xm exceeding the amount recommended by the directors. 

Begulation 97, as amended by the Companies (Amendment) Ac:t> 1936, provides that 
no dividend shall be paid otherwise than out of prodts of the year or any other 
undistributed prodts. 

Beguladon 105 relates to provision for inspection of books and accounts of the 
company by its members. 

Kegulation 107 as amended by the Companies (Amendment) Act, 1936 relates to 
what the prodt and loss account of the company should show. 

Regulations 112 to 116 relate to notice to be given to a member or his legal 
representative. 

The drst proviso as amended by Act II of 1938 states that in the case of a private 
company, which Is not the subsidiary company of a public company, the regulations 
78 to 82 shall not be deemed to be included in its articles of association. 

The second proviso states what regulation 107 shall be deemed to include. 
Coastruetiva aoUca of Act and articles :—^A person dealing with a company 
must be taken to have read the Act as well as the articles of association and will be 
deemed to have had constructive notice of their contents (81). So, where the articles 
required that all deeds &c. should be signed by the managing director, the secretary and 
the working director on behalf of the company, but the services of the managing director 
not being available as prosecution against him by the company was pending, a deed of 
mortgage was executed by the secretary and the working director only, it was held that 
the mortgage could not be enforced as the illegality appeared on the face of the bond, 
although the loan under the mortgage was applied for the purposes of the company (82). J 

Aiticlef are stibordinate to memo :—^The articles arc subordinate to the memo¬ 
randum of association. Any clause in the former at variance with the latter is to that 
extent inoperative (83). The articles cannot modify the memorandum of association in 
any of the particulars required by the Act to be stated in the memorandum (84), which 
is the area beyond which the company cannot go; but inside that area the shareholders 
may make such regulations for their own government as they think fit (85). If a thing is 
forbidden by the memorandum, it cannot be done; if not, it is immaterial that the 
change quite alters the composition of the company (86). Lord Selborne said in Dentes 
case (87): **It is quite certain that if there be found anything in the articles limiting 
liability of the shareholders in a way inconsistent with the memorandum—anything 
tending to reduce the liability of the shareholders thereby prescribed—is simply void.'* 
For further cases see notes to s. 21. " 

Their respective lunclioas:—^The memorandum of a company sets out the objects 
for which the company is established and the company cannot travel beyond the limits 
specified therein. The articles of association regulate the internal management of the 
company and define the powers of directors, but cannot enlarge the scope of the objects 
specified in the memorandum. If the articles go beyond the memorandum, they*are 

(81) Kotla Venkataswamy v. Chinta Ramamuithy [19341 M. 579, 67 M.L.T. 327, ISl I.C. 
932; Chamock Collieries Co. v. Bholanath [1912] 39 Cal. 810, 16 LC 976. 

(82) Kot]a Venkataswamy u. Chinta Ramamurthy (supra); see also John Shaw Be Sons 
(Salford) Ltd. u. Shaw [1935] 2 K.B. 113 (C.A.). 

(83) Ashbury u. Watson [iMS] 30 Ch. D. 376 {C.A.); Baglan HaU Colliery Co. [1870] 
5 Ch. App. 346, where Lord Justice Gifhiid said that if there were contradictions 
between tne articles and the memorandum, the former must way. 

(84) Guinness u. Land Corporation of Irdand (infra). 

(85) Ashbury Ry. € 0 . u. Rkhc [18751 UBL 7 H.L. 653. 

(86) Andrews v. Gas Meter Co. [1897] I Gh. 361, 

(87) [1873] 8 Ch. App. 768. 
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to that extent ultra vires (88). Priinadly the memoraiMlum alone can be loolcnd at for 
the purpose of ascertaining the objects of a cmnpany. It is only in case of ambiguity 
that the articles may be referred to for the very limited purpose of explaining the 
ambiguity (88). 

The articles cannot also extend the objects defined in the memorandum of associa- 
tion. Lord Justice Bowen thus distinguished the respective functions of the memo¬ 
randum and the articles of association: “The memorandum contains the fundamental 
conditions upon which alone the company is allowed to be incorporated. They are 
conditions introduced for the benefit of the creditors and the outside public, as well as 
the shareholders. The articles are the internal regulations' of the company" (89). They 
are however to be read together; the articles may then explain or amplify the 
memorandum (90). 

Articles—how far a contract ;—The articles establish a contract between the 
members and the company (91), and although there is no contract in terms between 
each individual member and every other (92), the articles regulate their rights inter se (93). 
But this contract is not for the benefit of strangers or even of members in some other 
capacity, for the articles are not contracts with outsiders (94). A statement in the 
articles that a particular person shall be the secretary, manager or other officer of the 
company will not amount to a contract with him (94); but where on the footing of the 
articles the directors are employed by the company and accept office, the terms of the 
articles impliedly form a contract between the company and the directors (95). A 
provision in the articles in favour of a promoter that the preliminary expenses shall be 
paid by the company, gives to the promoter no right of action against the company (96). 
Articles cannot be considered as a contract between the comixiny and a third person, 
r.g., a vendor {91), Where a company by its articles appointed a firm as its managing 
agents who acted as such pursuant to an agreement the terras of which were scheduled 
to the articles, but the agreement w'as not executed, and the company claimed back the 
moneys drawn out by the firm as their remuneration as well as the preliminary expenses, 
it was held that tlie company was not entitled to recover the money, although the 
firm could not sue for and recover it by any course of law (98). 

The fact that a loan company registered under Act X of 1866 had published and 
caused to be registered rules regarding the payment of interest on loans, did not 
bind a borrower, unless he had contracted to do so (99). 

Duties of persons dealing with a company :—^Where a company is regulated by 
an Act of the legislature or by a deed of settlement or memorandum and articles rc- 


(88) Shyam Chand v, Calcutta Stock Exchange Ltd. [1949] C. 337, [1945] 2 Cal. 313. 

(89) Guinness v. Land Coq^oration of Ireland [1882] 22 Ch. D. 349. 

(90) London Financial Association v, Kelk [1882] 26 Ch. D. 107. 

(91) Borland’s Trustee v. Steel Brothers & Co. [1901] 1 Ch. 279; exp, Beckwith [1898] I 


(92) Salmon v. Quin & Axtens [1909] 1 Ch. 311; Oakbank Oil Co. v, Crum [1883] 8 
App. Cas. 65. 

(93) Per Lord Herschcll in Wclton v, Saffery [1897] A.C. 299, 314; see also Wood v, 
Odessa Walter Works Co. [1889] 42 Ch. D. 636 at p, 642. 

(94) Elcy V, Positive &c. Assurance Co, [1876] 1 Ex. D. 20, 23 L.T. 743; Browne v. La 
Trinidad [1888] 37 Ch. D. I; Hickman v, Kent Sheep Breeders* Assn. [1915] I 
Ch. 881 ; see also Boston Deep Sea Fishing Co. v, Ansell [1888] 39 Ch. D. 339, 

(95) Swabcy v. Port Darwin Cold Mining Co. [1889] 1 Meg. 385; exp, Beckwith [18981 

, ^ . . [188?) 43 Ch. D. 255, 62 L.T. 206; Isaac’s case 


1 Ch. 324; see Dale & Plant Ltd. _ ___ 

[1892] 2 Ch, 158; Salisbury-Jonc’s case [1894] 3 Ch. 356. 

(96) Rotherham Alum & Chemical Co. [1883] 25 Ch. D, 103. 

(97) Pritchand’8 case [1873] 8 Ch. App. 956 at p. 960; Isaac’s „ 

{98)^ee Minakshi Mills v, CalUanjcc [19351 M. 799, 68 M.L.j’ 5ld/l56 I.C. 570 

Bodega Co. [1904] I Ch. 276. 

(99)Tipperah Loan Offices, Ltd, v, Gour Chandra [1878] 2 C.L.R. 349. 


case [1892] 2 Ch. 158. 
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gkt^ed in some public o«lc^* porsoirt dealing with tbe company arc bound m md , 
tbe Act or the registered documents and to sec that the proposed dealing la not 
inconsistent with them{l); but they Ore not bound to do morc(l)» They need not 
inquisle into the regulaiity of the proccedings^what Lord Hatherley called the 
**indoor management*'(I). Thus where the artides give ^wer to borrow with the 
sanction of a genera! meeting, a lender need not inquire whether such sanction has in 
fact been obtained (1). If there is a managing director and there is authority in the 
articles for the directors to delegate their powers to him, a person dealing with him 
hona fide may assume that he has power to do what he purports to do, provided that 
it is within the company’s objects (2); so too in the case of a mortgagee taking a 
mortgage from a company executed by such a person (3). 

On the same principle a person dealing with a company is entitled to assume that 
the de facto directors are directors de jure, whether they arc properly appointed or 

not (4), But a person who has notice of the irregularity cannot claim the benefit (5), 

nor docs the rule apply where the requisite signatures arc forged (6). 

A person dealing with a company may also assume that the articles registered 
have been duly adopted by the company (7). The Company as well as the person dealing 
with it can equally rely upon the articles (4). 

A person dealing with a company must take the articles to be such as appear 

at the office of the registrar of companies to be in force. If the directors propose to do 

something in excess of their powers thereunder, he is not entitled to assume that their 
powers have been extended by a special resolution; for such a resolution, if passed, 
would be icgistered (8). 

In this connection the observation of Lord Haldane in Pacific Coast Coal Mines v. 
Afbuthntft are most instructive: *’No doubt where some act, such as the granting 
of an obligation in the course of its business, is put by the constitution of the company 
within its power and certain formalities of administration are prescribed by the articles 
of association which for domestic purposes regulate the duties of the directors to the 
shareholders, the mere failure to comply with a formality, such as a proper appointment 
or the presence of a quorum of directors, will not aflect a person dealing with the 
company from outside and without knowledge of the irregularity. He is presumed to 
know the constitution ot the company, but not what may or may not have taken 
plac'c within doors that are dosed to him. Lord Hatherley’s judgment in Mahony v. 
East Holy ford Mining Co, [(1875^ 7 H.L, 896] is for practitioners in company law the 
classic'al exposition of this principle. But the case stands quite otherwise, when the act 
is one which has not by the constitution of the corporation been put within its power 
excepting on the fulfilment of a condition. In that event, the persons dealing with the 
corporation are bound to ascertain whether the condition has been fulfilled.” 

See notes to s, 5—Iteading “Third persons.” 

Scope of aiiiclea Where the articles provide for the borrowing powerfoto be 
exercised in a particular manner, then in the absence of an express authority delegating 

(1) Royal British Bank u. Turquand [1856] 6 E. & B. 327; Mahony v. East Holyford 

Mining Co. [1875] L,R, 7 HX. 869; Duck v. Tower Galvanising Co. [1901] 2 K.B. 

314; Charnock Collieries v, Bholanath [1912] 39 Cal. 810; Khulna Loan Co. v, Tahir 

Goldar [1914] 24 I.C. 209. 

{2)Bigger8taff t?. Rowatt’s Wharf [1896] 2 Ch. 93. 

S (3) County of Gloucester Bank v, Rudry Merthyr Colliery Co. [1895] I Ch. 629, 633. 

(4) Mahony u. East Holford Mining Co. [1875] 7 HX. 869; County Life Assurance Co. 

[1870] 5 Ch. App. 288; Bank of Syria [1900] 2 Ch. 272. on appeal [19011 1 Ch. 115. 

(5) Howard v. Patent Ivory Manufacturing Co. [1888] 38 Ch. D. 156. 

(6) Ruben v. Great Fingall Consolidated [1906] A.C. 439. 

Muirhead t;. Forth Sc North Sea Ac. Assn. [1894] A.C. 72 at p. 78. 

National Coal Co. v. Cyan Ranjan (inh^). 

(9) [1917] A.a 607 (P.C.) at p, 616. 
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such powers to the clireaors^ the latter cannot eaercise those powers (10), Hic aitides 
cannot authorise the conapany to do anything which is expressly or iinpllediy tohiddea 
by the Act, e.g., to pay dividends out of capital (11), nor can they take away from the 
company or its members any rights conferred by the Act (12), A clause In the aitides 
of association exempting directors from liability except for fraud will protect them from 
a daim for negligence (13). But sec the new s. 86-C. 

Where the resolutions of a company and its directors are inconsistent with the 
provisions of the articles, the cCMtnpany may be restrained from acting upon them (14). 

A clause in the articles cannot be used to defeat the rules of Court as to discovery 
and inspection of documents (15). 

Stamp :—^As to the stamp on articles of association see Appendix—*'Stamp I>uty’^ 
The stamp must be affixed before or at the time of signature (16). 

18. In the case of a company limited by shares and registered 
.... ^ after the commencement of this Act, if articles 

are not registered, or, if articles are registered, 
in so far as the articles do not exclude or modify the regulations in 
Table A in the First Schedule, those regulations shall, so far as 
applicable, be the regulations of the company in the same manner 
and to the same extent as if they were contained in duly registered 
articles. 

Table A a part of the Act table A is a part of the Aa. So, if a tompany 
adopts it or some analogous provisions as its regulations, they will not be invalid even 
if they are apparently at variance with the sections of the Act (17). They may be looked 
at showing the views of the legislature with regard to matters mentioned in them (18). 
Where Table A is adopted power should be taken to fix the minimum subscription and 
to pay underwriting commission, as these powers are not to be found in the new or the 
old Table A. Where Table A or some of its provisions arc sought to be excluded, it 
should be done in clear language (19). 

Appltcation of Table A ;—Where the articles of a company arc neither re¬ 
gistered along with the memorandum of association, nor subsequently passed in a 
manner provided by the law, they cannot take effect as articles of association so as to 
replace the general provisions of Table A (20). But if by a long course of Conduct the 
shareholders have put forward such articles as embodying regulations by which they 
were prepared to be bound, they are binding on the company (21). The Court may also 


(10) Nwilonal Coal Co. v. Cyan Ranjan [1927] 45 C.L.J. 96. 

(11) Mac Dougall o. Jersey Imperial Hotd Co. [1864J 2 H. & M. 528. 

(12) Peveiil Gold Mines [1898] I Ch. 122. 

(13) Brazilian Rubber Estates [1911] 1 Ch. 425. 

(14) Salmon o. Quin dc Axtens, Ltd. [1909] 1 Ch. 311; see also Automatic Self-cleansing 
Filter Syndicate v, Cunninghame [1906] 2 Ch. 34. 

(15) Curtlana v. Houston &c. Navigation Co. [1912] W.N. 110. 

(16) S. 17, Stamp Act, 1899. 

(17) Lock u. Queensland dec, Co. [1896] A.C. 461. See also New Balkis Ecrsteline v. 
Rand Gold Mining Co. [1904] A.C. 165. 

(18) Re Pyle Work, [1890] 44 Ch. D. 534, 571 ; Bamed’i Banking Co. [1867] 3 Oi. Atm. 

105 , 113 - 14 . o i j 


(19) Fisher v. Black dt White Publishing Co. [19011 1 Oi. 174 (C.A.). 

(20) Prayan Prasad u. Gaya Bank & Trades Assn. [1931] P. 44, 10 Pat. 249, 130 tC 634. 

^ In*urance Co. [I902J AjL 232 (P.C.); Kunj Kiahor v. Buideo 
Mills [1914] 36 All. 416. 
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act lagpoXk t «iistiUbt|itk»o ol assets^ not in stdot accofclaoce witSi th^ ardcl««» it theft has ' 
boen a genml adoptloii pt the method oC distribution (22). 

Adopaioti of mrlieloe s^When an article is one which the company has power to 
adopts the fact diat there has been a d^ect in the procedute of its adoption will not 
prevent a person dealing with the company on the faith of the article from insisting 
that it shall be treated as binding on the company, and the company can equally insist 
upon such articles where they have been made the basis of a contract with a stranger (23)* 

Where Table A does not apply i —^Thc regulations of Table A will not apply to a 
company registered under Pan VII of the Act, unless such regulations are adopted by a 
‘^special resolution** (24), nor to a company registered before Ist April, 1914. Companies 
existing at the commencement of the Act which have adopted as their articles either the 
regulations contained in Table B in the Schedule of Act XDC of 1857 or those contained 
in Table A of the First Schedule of Art VI of 1882 will still be governed by those 
regulations (25). 

Jr 19. Articles shall- 

(a) be printed; 

(b) be divided into paragraphs numbered consecutively; and 

(c) be signed by each subscriber of the memorandum (who 

shall add his address and descrij>tion) of association in 
the presence of at least one wimess who must attest 
the signature. 

In cl. (c) the words in italics have been inserted by the Companies (Amendment) 
Act, 1936. 

The directors have no power to remit or accept surrender of shares of those who 
signed the articles (26). 

As to who is competent to attest the signature sec notes to s. 9, 

Every member is entitled to get, on payment of one rupee or such less sum as the 
company may prescribe, a copy of the memorandum and articles of association (27). 

For the stamp duty to be paid on the articles of association see Art. 10 of the 
Stamp Act as amended by the local Acts, (Sec Appendix—“Stamp Duty.*’) 

20. (1) Subject to the provisions of this Act and to the condi- 
T u contained in its memorandum, a company 

special resolution. Dy Special resolution alter or add to its 

articles ; and any alteration or addition so made 
shall be as valid as if originalljr contained in the articles, and be 
subject in like manner to alteration by special resolution. 

(2) The power of altering articles under this section shall, in 
the case of any company formed and registered under Act No. XIX 
of 1857 and Act No. VII of 1860 or either of them, extend to 
altering any provisions in Table B annexed to Act XIX of 1857, and 


{22)^ton P^maticTjTO Co. (1898] W.N. 34, 14 TX.R. 338; North-West Argentine 
Co. Nyu^ 2 Ch, 882* 

23)Muirhe8d v. Forth & North Sea Assn. (1894] A.C. 72 at p. 78. 

(24)8. 266, cL (li) (a). 

(2.5)8. 290. 

1^1 etc. Conatdidated Cod Co. {1877J 5 Ch. p. 
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shall also, in the case of an unlimited company formed and regis¬ 
tered under the said Acts or either of them, extend to altering any 
regulations relating to the amount of capital or its distribution into 
shares, notwithstanding that those regulations arc contained in the 
memorandum. 

Power of olterinff Articles is stettttory 5—company cannot deprive itself of the 
statutory power to alter its articles of association (28), cither by a statement in the 
articles (29) or by a contract (30) that they shall not be altered (31). A thing which is 
in the articles, but not in the memorandum, may be altered (28). Any new article may 
be adopted which could have been lawfully 4ncluded in the original articles(32), provided 
that the alteration was made bona fide for the benefit of the company as a whole (33). 
‘^The power,” said Lindley, M.R., *‘thus conferred on corporations to alter the regulations 
is limited only by the provisions contained in the company’s memorandum of association. 
It must be exercised for the benefit of the company as a whole and it must not be ex¬ 
ceeded. These conditions arc always implied and are seldom, if ever, expressed. But 
if they are complied with, I can discocer no ground for judicially putting any other 
restrictions on the power conferred by the section than those contained in it” (34). In 
this case the Court of Appeal held that the introduction of a clause by altering the 
articles was valid though in some sense it operated retrospectively. 

An association was incorporated and registered under this Act. The contract as 
originally entered into by the association with the member was not for payment of a 
definite sum, but for a sum which had to be ascertained on the basis of the number 
of the claims arising when the member’s claim matured. On the coming into force of 
the Insurance Act, 1938, the association altered its articles. The members had notice of 
the meetings and they said nothing against the regularity of the resolution passed; Held 
that the alteration was binding upon the shareholders (35). 

Where the articles provide for matters which need not, under the previous sections, 
be contained in the memorandum and which are not either expressly or impliedly dealt 
with therein, the portions of the articles so dealing with such matters cannot be treated 
as part of the memorandum, and can be altered by a special resolution (36). 

Courl*8 jurisdictioii ;—^Amendments to the articles of association do not require the 
confirmation of the Court (37). The Court has no jurisdiction to rectify the articles of 
association, even if they do not accord with what is proved to have been the concurrent 
intention of the signatories at the moment of the signatures (38). 


(28) Andrews u. Gas Meter Co, [1897] 1 Ch. 361 (C.A.); Chithambaram v, Krishna [1910] 

33 Mad. 36. ^ 

(29) Walker v, London Tramways Co. [1879] 12 Ch. D. 705; Allen v. Gold Reefs of 
West Africa [1900] 1 Ch. 656. 

(30) Punt V, Symons & Co. [1903] 2 Ch, 506; Allen v. Gold Reefs (supra). 

(31) Malleson u. National Insurance Corporation [18941 1 Ch. 200; All India Railway 
Men’s Benefit Fund v. Baheshwarnam [1945] N. 187, [1945] Nag, 599, [1945] N.L,J. 

(32) Sidebottom v, Kershaw, Leese & Co. [1920] 1 Ch. 154; see also Allen v. Gold Reefs 
(supra) and Brown v, British Abrasive Wheel Co. [1919] 1 Ch. 290. 

(33) British Editable Assurance Co. v, Bailey [1906] A.C. 35, 42; Sidebottom u. Kershaw, 
Leese dt Co. (supra). 

(34) Allen v. Gold Reefs of West Africa (supra). 

(35) All India Raiiwaymen’s Benefit Fund v. B^eshwamath, supra. 

(36) CaWthambaram v. Krishna (19101 33 Mad. 36. 

(37) Radiant Chemical Co. [1943] Pat. 278, 22 Pat 204. 

(38) ^tt V. Frai^Sew (London), Ltd. (1940] 794, (C.A.) approving Evans v, 

Caiapman [1902] 86 L.T. 3?l. ' / rr o 
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AmaMiiiMdil hf wcdbitiM:—JK a special resc^utloa Is not passed^ the , 

articles wlU not be validly altered (39). A company can pass a special resolution altering 
the articles conditionally upon the happening of some other event, e.g., confirmation 
by the Court of reduction of capital previously resolved upon (40)* If the directors issue 
notice to the effect that alterations will be made in respect of certain articles, while there 
are equally important alterations in respect of other articles, it cannot be said that the 
shareholdbrs have sufficient notice of alteration in respect of the latter. The notice should 
give sufficiently full and frank disclosures of the facts and effects of the resolutions (41). 
Any alterations in the articles of association cannot bind the members from whom notice 
of the meeting, at which the alteration was made, was withheld. For, the articles form 
it contract between a member and the company, and one party to a contract cannot add 
terms to the contract without tlie knowledge and consent of the other party (42). Where 
a company amends its articles by special resolution without mentioning in the notice 
under s. 81 that the question of amendment of the articles was to come for decision in 
the meeting, the irregularity is fatal to the proceedings and makes the amendment in¬ 
valid and ultra vires (43). The passing of a special resolution inconsistent with an existing 
article will not be effective unless the special resolution has been passed in previous 
meetings altering that article (44). 

As to “special resolution,” see s. 81 post and notes thereto. 

Limitation of alteration :—^The articles must be altered in good faith and not so 
as to give an unfair advantage to a majority of the shareholders (45), that is, not so as to 
0 }^rcss or defraud a minority of shareholders or to violate any statutory provision or 
principle of law; but the power, like other powers, must be exercised fairly and 
according to law (46). This is the only limitation in tlxe power to alter the articles of 
association (47). 

A company has power under this section to introduce^ by altering the articles, a 
provision that shareholders, who carry on business in competition with the company, 
may be required to transfer their shares to a nominee of the directors at price certified 
by the auditors to be their fair value, provided that the alteration is for the benefit of 
the company as a whole (48); if otherwise, the new provision is invalid (49). 

The section cannot be used to oppress or defraud a minority of the shareholders or 
so as to violate any statutory provision or principle of law (50). A majority will not be 
permitted by the Court to commit fraud on the minority (51). No majority can, even 
by altering the articles retrospectively, affect to the prejudice of non-consenting share¬ 
holders their rights under a previous contract (52). 


(39) Malleson v. National Insurance Corpn. [1894] 
Co. [1885] 29 Ch. D, 204. 

(40) Australian Estates Co. [1910] 1 Ch. 414, 425. 


1 Ch. 200; Railway Sleepers Supply 


(41) Narayanlal v, Maneckjt Petit Manfg. Co. 

(42) Madhava u. Canara Banking Corporation 


1931] B. 354, 33 Bom. L.R. 556. 
1940] 2 M.L.J. 973, [1941] M.W.N. 


28. 


(43) GuIab Singh v. Punjab Zemindara Bank [1940] L. 243, 

(44) Imperial H. Hotel Co. [18831 25 Ch. D. 1, (C.A.). 

.ooper's Telegraph Works [1874] 9 Ch. App. 350; Punt u. Symons (supra); 

Mve Gear Co. v. Manning, Wardlc & Co. [1909] 1 Ch. 267; Neal u. 
City of Birmingham Tramways J1910] 2 """ 

(46) All India Rail^ymen*s ^nefit Fund v, I 

British American Nickel Corpn. u. 


(45) Mcnier v. Hoop 
Marshall's Van 

Ch. 464. 

aymen's Benefit Fund u. Basheshwarnath, supra. 

(47) Consolidated S. R. M. Deep [1909] 1 Ch. - ‘ ‘ 

O’brien [1927] A.C. 369 at p. 371. 

(48) Sidebottom v. Kershaw, Leese fit Co, (supra). 

(49 Dafen Tinplate Co. u. Llanelly Steel Co. [1920] 2 Ch. 124. 

(50) Peveril Gold Mines [1898] 1 Ch. 122; Payne t>. Cork Co. [1900] 1 Ch. 308. 

(51) Normandy v. Ind, Coope Sc Co. [19081 I Ch. 84. 

(52) Per Rigby L. J. in James u. Buena Vcatiara Syndicate [1896] I Ch. 456 at p. 466; 

but see Allen u. Gold Reefs of AMca (infirm). ^ 
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Riflil tp ivKm pr^Uapmnem «liiuwi—1» the case of the issue of fueferenee shaies 
and the lUte, there is generally outside the articles a contraa conferring special lights. 
If the original articles do not contain the power to issue preference shares the company 
may take the power by special resolution (53). 

Alteration in the case of existing oeni|»aJiy:—company existing before the 
commencement of the present Act may adopt the Table A of this Act as its reflations 
by passing a special resolution to the following effect: “The existing regulations of the 
company are hereby rescinded and in lieu thereof the regulations contained in Table A 
of the Indian Companies Act, 1913 shall be the regulations for the management of the 
company subject to the modifications hereinafter set forth.** 

Alterations in breach of contract :—^A company will not be allowed to alter its 
articles in breach of contract with an outsider (54); but it is otherwise if the outsider has 
taken his contract subject to the risk (55). As regards contracts between a companv and 
its members respecting their shares, it should not be assumed that the contract in¬ 
volves, as one of its terms, an article which is not to be altered (56). A shareholder must 
be taken to know that one of the incidents of membership is that the company may, 
by adopting the proper method bona fide, alter its articles in a way which may pre¬ 
judicially affect his interest; and provided that the alteration in the articles is not 
inconsistent with the objects set out in the memorandum of association and is bona fide 
made in the interest (57) of the company, the shareholders will be bound by such altera¬ 
tion. But a special contract may be made with the company in the terms of or 
embodying one or more of the articles. In that case, if an alteration of the articles 
so embodied is inconsistent with the real bargain between the parties, the contractee, 
even though a shareholder, will not be bound ; for a company cannot break its contracts 
by altering its articles of association (58). But a company may alter its articles so 
as to vary a contract with an outsider, if the latter has made the contract subject to 
the risk of the articles being altered (59). A company cannot be precluded from 
altering its articles of association thereby giving itself power to act upon the provisions 
of the altered articles, but so to act may nevertheless be actionable if it is contrary to 
a stipulation in a contract validly made before the alteration (60). “The right to alter 
the articles being inherent, if it is desired by contract to give an employee or a third 
person a right of action if there should be an alteration of the articles which causes 
damages to him, I think it is very desirable to express such a term in clear language'* (61). 

Other alleratiaiis :—^Where the articles, as altered, provided that the shares of any 
member who became bankrupt should be sold to a certain person at a certain price, 
and a member became bankrupt and his trustee claimed that he was not bound by 
the altered articles, it was held that tlte articles, as altered in the proper way, were a 
contract between the other members and the bankrupt, and his trustee was bound (62). 

By 8ub-8. (1) a company may, subject to the provisions of the Act and to the con¬ 
ditions contained in the memorandum, alter or add to the articles. By the general 

(53) Andrews u. Gas Meter Co. (supra); see Stewart Precision Carburettor Co. f 19121 

W.N. 100, 28 T.L.R. 335. 

(54) British Murac Syndicate v. Alperton Rubber Co. [1915] 2 Ch. 186. 

(55) British Equitable Assurance Co. v, Bailey [1906] A.C. 35. 

(56) Per Lord Lindlcy, M. R. in Allen u. Gold Reefs of W. Africa [1900] 1 Ch. 656, 673. 

(57) Shuttleworth t;, Cox Bros. 6c Co. [1927J 2 K.B. 9 (C.A.). 

{58)Hari Chandana v. Hindustan C. I. Society [1925] 52 Cal. 239 following Allen u. Gold 

Reefs (supra); Bailey t>. British Equitable Assurance Co. [1904] I Ch. 374 and 

British Murac Syndicate u. Alperton Rubber Co. (supra). 

(59) British Equitable Life Assurance Co. v, Bailey [1906] A.C. 35. 

Foundry (1926) Ltd. v. Shiirlaw [1940] A.C 701, per hard Fomti 
(61^ Ibid, per Lord Mau^am (disMOtiait) at p. 713. 

^ffl)Boitaiid'i Trunee v. Sted Brother, |I901J 1 Ch. .27^ 
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law thi« power be exerclied bom fide for the beaedt o^ the company^ But it ie 
for the eWeholders and not for the Court to say whisther an alteration of the artidea 
18 for the benefit of the company, provided that it is not of such a character as that 
no reasonable man can so regard it (63)* 

Adoptton of articles by long acquiescence i —^Although a special resolution is 
the statutory mode of enacting ardcles of association, the adoption of certain articles 
by a company may be proved by long course of acquiescence, as pointed out by Lord 
L^vey(64): *lt appears that these articles have been registered (without signature) 
and have been published and put forward as the company’s articles and have been 
acted on, amended or added to by the shareholders and the company’s business has 
been conducted under the regulations contained therein for 19 years without any objec¬ 
tion and the company on the record says that these articles are its articles. Their 
Lordships think that in these circumstances they are entitled to draw the inference 
that all the shareholders have accepted and adopted the articles as the valid and opera¬ 
tive articles of the company. The articles stand on a very different footing from the 
memorandum and are in the power of the shareholders themselves.” But see Pacific 
Coast Mines v. Arbuthnot {65)» 

How alteration affects contracts :—^Rights, which have their origin in a contract 
outside the articles, the terms of which contract are found or referred to in such 
articles, can be altered by such alteration of the articles, unless it is proved that one 
of the terms of such contract was that such rights should not be affected by an altera¬ 
tion of the articles (66). The articles can be altered retrospectively unless such altera¬ 
tion will cause a breach of contract entered into by the company (67). 

Now articles. Stamp :—The Act does not contemplate new articles of associa¬ 
tion, and where it purports to be so, it is nothing more than a special resolution and 
as such docs not require to be stamped (68). 

The moving or passing of a resolution regulating the business of the members upon 
the happening of a sudden and unexpected emergency, e.g., due to unusual rainfall, 
docs not amount to an amendment of the articles (69). 

Clerical errors and mistakes :—Clerical errors in the articles should be set right 
by a special resolution and not by an action for rectification (70). The Court has no 
jurisdiction to rectify the articles on the ground of mistake, for they have a statutory 
operation (70). 

20-A. Notwithstanding anything in the memorandum or 
articles of a company, no member of the com- 
mfm^^LdlmTrnickl be bound by an alteration made in 

the memorandum or articles after the date on 
which he became a member if and io far as the alteration requires 
him to take or subscribe for more shares than the number held by 
him at the date on which the alteration is made, or in any way 


(63) Shuttleworth v. Cox Brw. & Co. [19271 2 K.B. 9 (CA.). Diaum of Petenoa J. in 
Dafen Tinplate Co. v. Llanelly Steel Co. [1920] 2 Ch. 124, 140 dlMpproved. 

(64) Ho Tung v. Man On Iniuiance [1902] A.C. 232 (P.C). 

(65) [1917] A.C. 607 (P.C). 

(66) Chitbambaram v. Kiidma [1910] 33 Mad. 36. 

(67) Allen v. G<Ad Reef. (mpra). 

(68) New Egeiton WooUen MiU« [1900] 22 AIL 131. 

(69) Peafe Lai. v. Dewan Singh flbo] A. 661. 

(70) Evans v. Chapman [1902] W.N. 78, 18 TXJL 506. 
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increases his liability as at that date to contribute to the share capital 
of, or otherwise to pay money to, the company: 

Provided that this section shall not apply in any case where the 
member agrees in writing either before or after the alteration is 
made to be bound thereby. 

This section has been inserted by the Companies (Amendment) Act, 1936. It re¬ 
produces verbatim s. 22 of the English Act of 1929. 

This section provides that without the consent of a member he cannot be asked 
to subscribe for more shares, end his liability in respect of existing shares cannot be 
increased by amending the memorandum or articles. 

Scope :—^This section, in so far as it provides that a member is not bound by 
an alteration made in the articles after the date on which he became a member unless 
he has agreed in writing to be bound thereby, is limited to two things: (1) where the 
alteration requires him to take or subscribe for more shares than the number held by 
him at the date of the alteration, and (2) where it increases his liability to contribute 
to the share capital of, or otherwise to pay money to, the company (71). 


General Provisions. 

21 . (1) The memorandum and articles shall, when regis¬ 
tered, bind the company and the members 
thereof to the same extent as if they respectively 
had been signed by each member and con¬ 
tained a covenant on the part of each member, his heirs, and legal 
representatives, to observe all the provisions of the memorandum 
and of the articles, subject to the provisions of this Act. 

(2) All money payable by any. member to the company under 
the memorandum or articles shall be a debt due from him to the 
company. 

Notice :—The members are deemed to be aware of the memorandum and the 
articles of association (72) and to understand their meaning (73). But in certain circum¬ 
stances where they are induced to become members by fraud, this rule docs not apply (74). 

Outsiders:—Outsiders dealing with a company must also be taken to have read 
the Act and the memorandum and articles of association of the company he is dealing 
with, and thus to have had constructive notice of their contents (75); but they are not 
\)ound to make enquiries and may assume that the company's internal management has 
been regular (76), and that the provisions therein contained have been complied with 
by the company’s officers. Where by the articles the directors were directed forthwith 
to execute by affixing the seal of the company to the scheduled agreement entered 
into with a firm, strangers to the company were entitled to assume that, that direction 


)Hindusthan C, Insurance Society v, Nathuvinayak [1946] N.LJ. 128. 

) Peel’s case [1867] 2 Ch. App. 674; Sewell’s case [1868] 3 Ch. App, 131; Campbell’s 
case [1873] 9 Ch. App. 1, 22. 
lOakbank Oil Co. u. Crum [1882] 8 App. Cas. 65. 

) Central Ry. Co. v. Kisch [1867] 2 H.L. 99 at p. 123; Downes v. Ship [1868] 3 HX. 343. 
) Ernest v, Nicholls [185fl 6 H.L.C. 401, 419; Campbell’s case ^upra); Mahony th 
East Holyford Mining C5o. [1875] 7 HJL. 869; VenKataswaml u. Mmatnurty [1934] 
M. 579, 67 M,L.J, 327; Charnock Collieries Co. v, Bholanath [19121 39 Cai 810. 
'For cases see notes to S, 17 and Premier Industrial Bank v. v^rlto 


East Holyford Minini 
M. 579. 67 M.L.J. 327 
)For cases see notes tc 
Co. 11?I09] I K.B. 106 


triton Manufacturing 
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had been <tanled out oad that as a consequence the trm was eniitkd to act as managing , 
agents with the powers conferred by the scheduled agreement (77). 

MeSMvimdum t-^The memorandum of association irrevocably binds a subscriber 
thereof to contribute the proportion of the capital lor which he subscribes; but it does 
not bind him irrevocably as regards matters not required by the Act to be stated 
therein (78). A person who subscribes for preference shares may tahe an equivalent 
amount of ordinary shares instead (78). 

Construction :—^In construing the memorandum, it is not correct that articles must 
not at all be looked at. The articles constitute a contemporaneous document and may 
throw light on tire meaning of the provisions of the memorandum and may explain the 
ambiguity, if there be any, in the memorandum (79). The principle must, however, be 
acted upon with great caution. Thus primarily the memorandum alone must be looked 
at for the purpose of ascertaining the objects of the company. It is only in case of 
ambiguity that the articles may be referred to for the very limiited purpose of explaining 
the ambiguity (79). 

Respective spheres of memo, and articles :—^The memorandum of association, as 
Lord Cairns observes, “is as it were the charter, and defines the limitation of the powers 
of a company to be established, under the Act With regard to the articles of associa> 
tion, those articles play a part subsidiary to the memorandum of association. They 
accept the memorandum of association as the charter of incorporation of the company 
and 60 accepting it, the articles proceed to define the duties, the rights and powers of 
the governing body as between themselves and the company at large, and the mode 
and form in which the business of the company is to be carried on, and the mode and 
form in which changes in the internal regulations of the company may, from time to 
time, be made. With regard therefore to the memorandum of association, if you find 
anything which goes beyond that memorandum, or is not warranted by it, the question 
will arise whether that which is done is ultra vires, not only of the directors of the 
company, but of the company itself. With regard to the articles of association, if you 
find anything which, still keeping within the memorandum of association, is a violation 
of the articles of association, or in excess of them, the question will arise whether that 
is anything more than an act extra vires of the directors, but intra vires the company” (80). 
Then again, “of the internal regulations of the company, the members of it arc absolute 
masters, provided they pursue the course marked out in the Act, that is to say, holfhng 
a general meeting, and obtaining the consent of the shareholders, they may alter those 
regulations from time to time; but all must be done in the way of alteration subject 
to the conditions contained in the memorandum of association .... The memorandum 
of association is, as it were, the area beyond which the action of the confpany cannot 
go; inside that area the shareholders may make such regulations for their own 
government as they think fii”(81). But except in respect of such matters as must, by 
statute, be provided for by the memorandum of association, the latter is not to be 
regarded as the dominant document, but is to be read in conjunction with the articles (82). 
In this particular case, however, their Lordships of the Judicial Committee were unable 
to read the two documents together and held that as the reserve fund was created by 
the memorandum for the benefit and security of the preference shareholders and as 
the provisions of the memorandum with regard to it were neither ambiguous, nor in 
need of being supplemented, article 119 did not empower the directors to apply the 
said fund for the purposes therein mentioned (82). 

(77) Sree Minakshi Mills n. CaUianjee [19351 M. 799, 68 M.L.J. 510, 156 LC. 570. 

(78) Duke*s case tlfi76j 1 Ch. D. 620, 

(79) Syam Chand v, Calcutta Stock Exchange Assn., Ltd. [1949] C. 337, [1945] 2 Cal. 313. 

(80) Ashbury Ry, Carriage dec., v. Riche [1875] LR. 7 H.L. 653 at p. 668. 

(81) Ibid, at p. 671. 

(82) Angostura Bitters Ltd, v. Km [W33] A.a 550, (P.C,), [»34] P,C. 89, 
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Articles M eomrasel :>*~^The articles constitute a contract not merely between the 
company and the members, but also between each individual member and evory other 
member (83). As between the company and its members the contract is in respect of 
their ordinary tights as members (84). A contract contained in the articles cannot be 
enforced by a person who is not a member (85), or even by a member except in so far as 
it relates to his position as a member (86). Even if a particular article is wide enough 
to make it apply to a dispute between the company and a member in his capacity of a 
director, this section does not give con^ctual force to the article in reference to such a 
dispute (87). '*In Hickman v. Kent Sheep Breeders* Assru (84) it was said; ‘An outsider 
to whom rights purport to be given by the articles in his capacity as such outsider, whether 
he is or subsequently becomes a member, cannot sue on those articles treating them 
as contracts between himself and the company to enforce those rights. Those rights 
are not part of the general regulations of the company applicable alike to all share- 
holders and can only exist by virtue of some contract between such person and the 

company’. No right merely purporting to be given by an article to a person, 

whether a member, or not, in a capacity other than that of a member, as, for instance, 
as solicitor, promoter, can be enforced against the company’* (88). The rights arising 
out of such contracts can ordinarily be enforced through the company (89). 

Anything in the articles which is inconsistent with the provisions of the Act is 
void (90). In the last noted case at p. 315 Lord Herschell observed as follows: “The 
artiries constitute a contract between each member and the company and there is no 
contract in terms between the individual members of the company; but the articles do 
not any the less, in my opinion, regulate their rights inter se. Such rights can only 
be enforced by or against a member through the company or through the liquidator 
representing the company; but I think that no member has, as between himself and 
another member, any rights beyond that which the contract with the company gives.” 

The articles, as provided in this section, constitute a contract between each member 
and the other members to observe the provisions of the articles. It follows that when 
some members of a company, it may be the majority of members, do not carry out 
the terms of that agreement, but they act contrary to the articles, one or more of the 
other members has or have the right to come to Court and ask for the agreement to be 
enforced against those members who have violated their obligations. In a suit by tlie 
minority shareholders concerning the affairs of the company the company can and 
indeed should be a party (91). 

Estoppel Where the articles arc not valid for want of registration, the company 
may be estopped from raising the plea of their invalidity against holders of hundis in 
due course (92). 

Social contractThe memorandum and the articles embody only the social con- 
traa between the shareholders inter se, and possibly between the shareholders and 
directors and do not constitute any contract between the company and its promoters (93). 


(83) Elw 0 . Positive Assurance Co. [18761 1 Ex. D. 20; Salmon v. Quin & Axtens (19091 
1 Ch. 311; Gulab Singh v. Punjab Zamlndara Bank [1940] L. 243, 190 IC 819 

(84) Maneklal r. Sm^apM tos [»928J B. 252. 52 Bom. 477, 30 Bom. L.R. 549; Hickman 
, V. Kent Sheep Breeders’ Assn. [1915] 1 Ch. 881; in this case aU previous decisions 

were discussed. See also Rameswar v, Calcutta Wheat & Seed Assn. (19381 C. 89, 
42 C.'W.N. 161. * 

(85) Browne v. La Trinidad [1887] 37 Ch. D. 1. 

PMitiye Agsurance Co. (supra); Browne v. La Trinidad (supra). 

(87) Btattic 0 . E. & F. Beattie, Ltd. [1938J Ch. 708 (CjV.). ^ ^ ' 

>55) Wilfrid Green quotes the passage with aporoval 

*’• Charan [im] 50 C.W.N. 310. 

Kishore v. Baldeo Mills [1914] 36 All. 416. 

(93) Ahmedabad Jubilee sr & M. Co. v. Cbhoudal [1907] 10 Bom. UR. 141 
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to define the posltioii of the shardiolder as shareholdet* and not to hind him in his 
capacity as an individual (94). No article can constimte a contract between the com* 
pany and a third person (95). A snetnorandiun of association must be construed in Its 
lit^al meaning (96). 

Implied contract i^-^Though a memorandum and articles may not constitute a 
contract as between a promoter and the company, an implied contract may be provided 
by the acts of parties on the terms set out in the articles (97). Thus, where in pursuance 
of certain articles acted upon by the company a shareholder was appointed managing 
director and acted as such for H years and was remunerated in accordance with the 
terms set out in the articles, the articles constituted an implied contract between the 
company and the shareholder, so as to entitle him to a declaration that he was the 
managing director of the company (97). 

SUB-S. (2). ‘‘Debt due.”:—Under this sub-section the liability of the shareholders 
in respect of the balance due on their shares is undoubtedly a debt due from them to 
the company, the debt accruing due from the time when their liability commenced, 
that is, from the time when they first took up their shares. This liability is not how¬ 
ever enforceable against the shareholders until a valid notice has been given to them 
in accordance with the articles (98). Though under this sub-section any money pay¬ 
able by a member becomes a debt when it is due under the articles or the memoran¬ 
dum, still the money does^not l^ecome due merely because signatories of the memo¬ 
randum or articles have undertaken to pay for tlie shares subscribed by them. There 
is a distinction between money which is due and money which is presently due and it 
is only money which is presently due which can be described as a debt. When there 
was no term by which the signatories were to pay the amount on a particular date, nor 
was any date fixed by the board of directors, but the shares were forfeited, it was held 
that the amount was not presently due and hence the shares were not liable to 
forfeiture (99). 

In Alexander v. Automatic Telephone Co. (I) some directors sought to compel others 
to pay on their shares in the same proportion as had been paid by shareholders who 
were members of the public: it was held that the directors were not legally bound to 
make the payments, but that the Court of Chancery would compel them to pay upon 
Uie ground that they had been acting in contravention of the trust which had been 
reposed on them as directors of the company. 

22 . The memorandum and the articles (if any) shall be filed 
with the registrar for the “State” {province —in 
raJdKnTarSiw.""”' Pakistan) in which the registered office of the 
company is stated by the memorandum to be 
situate, and he shall retain and register them. 

Amendment s—^In this section the word **Statc*’ has been suhstinued for ‘‘province’^ 
by the Adaptation of Latvs Order, 1950 in India. 


(94) Bisgood t?. Henderson’s T. Estates [1908] 1 Ch. 743. 

(95) Pritchard's case [1873] 8 Ch. App, 956; Famatina Development Corpn. [1914] 2 Ch. 271. 

(96) Cotman o. Brougham [1918] A.C. 514. 

(97) Gulab Singh r. Punjan Zemindara Bank [1942] L. 47 (49), 43 P.L.R. 619 relying on 
Isaac’s case [1892] 2 Ch. 158; Beckwith’s case [1898] 1 Ch. 324 and H. Solon Co, 
11894] 3 Ch. 356. 

(98) libna Dhanabhander Co. o. Foezuddln [1932] C. 716, 59 Cal. 1186, 36 C.W.N. 589. 

(99) Vi8hwanath o. Holylaitd Cinetone, I-td. [1939] A, 739, [1939] A.t.J. 950, 

^1)[1900] 2 Ch. 3^, 
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Date of rogi«tr«tion :*-^The registration of a company takes place when the memo* 
ratidum and articles are accepted and retained by the registrar (2)> and not on the date 
on which his signature is written (2). The registrar will decline registration if he consider 
them to be improperly stamped (3). If the certificate of registration be not forthcoming, 
it may be pi oved aliunde {A). 

Rogtslration*~off€»cl on limitation :—^There is a conflict of decisions on the question 
whether the deposit of the memorandum and articles of association with the registrar of 
companies under the direction of this Act is registration as contemplated by Art 116 of 
the Limitation Act (Act IX of 1908). In the case noted below (5) the Madras High 
Court took the view that registration of memorandum and articles was registration within 
Art. U6 of the Limitation Act. The same view was taken by Makerji J, in the 
Allahabad High Court (6). But in a later Full Bench case (7) the Madras High Court 
overruled the earlier decision in Ripon Press & Sugar Mills Co. v. Nama Venkatamma (5), 
The Bombay High Court at first took the view of the Madras Full Bench in Maneklal v. 
Suryapur Mills Co. [1928] B. 252, 52 Bom. 477, 30 Bom. L.R. 549. Thereafter Marten C. J. 
of that High Court observed *1 prefer the view expressed by Sir John Wallis in Ripon 
Press & Sugar Mills Co, v, Nama Venkatarama (5) as to the meaning of the word 
“registered’* to any of the judgments which conflict with it” (8). In a recent Full Bench 
csfc8c(9) the Bombay High Court has again laid down that “writing registered” in Art. 
116 of the Limitation Act includes a document registered with the Registrar of Joint 
Stock Companies under the Companies Act. 

See notes to Reg. 95 of Table A. 

Function of registrar;—^The function of the registrar is quasi-judicial (10) and 
the Court will not interfere with his decision unless it is clearly satisfied that he has 
come to a wrong decision (11). If he wrongly refuse registration, a mandamus may 
issue under s. 45 of the Specific Relief Act to compel registration. 

For the fees payable for registration see Table B in the First Schedule. 


23 . (i) On the registration of the memorandum of a company, 
, .... the registrar shall certify under his hand that 

the company is incorporated, and m the case of 
a limited company that the company is limited. 

(2) From the date of incorporation mentioned in the certificate 
of inco^ration, the subscribers of the memorandum, together with 
such other persons as may from time to time become members of 
the company, shall be a body corporate by the name contained in 
the memorandum, capable fonhwith of exercising all the functions 
of an incorporated company, and having perpetual succession and a 


(2) Jubilee Cotton Mills [1923] 1 Ch. I. 

(3) Queen v. Registrar fl888] 21 Q.B.D. 131. j 

(4) Alliance F. vorpn., fancy’s case [1866] 3 Bom. H.C.R. O.C. 106. 

(5) Ri^n ^ Venkatarama [I918J 42 Mad, 33, 35 M.LJ. 

(6) Union Bank, Allahabad ri925] A. 519, 47 All. 669, 23 AX.J. 473, 88 I.C. 7155. 

(7) Vankata v, Sri Tmura Sundaii Cottmi Press [1926] M. 615 (F.B.), 49 Mad. 468, 50 
M.L.J, 520, 94 LCf. 515. See also Karachi Bank v. Shewaram [1933] S. 103, 143 
1.0. 713. 


(8) Govind V. Rangnath [192^ 54 Bom. 226 (252). 

(9) Bai lalita v. Tata Iron Sc Steel Co. [1940] B. 97 (F.B.), [1940] Bom. 165, 42 Bom* 

L.R. 57, 187 l.C. 389* * 

10) Bowman v. Secular Society [1917] A.a 406, 439, 

;il)It V, Eq^strar [1912} 3 K.B. is. 
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common seal, but with such liability on the part o£ the members to 
contribute to the assets o£ the company in the event of its bcingl 
wound up as is mentioned in this Act. 

In England a company created a corporation under the Companies Acts is not 
thereby created a corporation with Common Law rights (12). 

CompMXkf bocomes « legal entity s—company* as soon as it is incorporated* 
becomes a legal entity distinct from its members (13). It becomes a legal persom(U) 
and not a mere aggregate of the shareholders (15). The distinction should be clearly 
marked, observed and maintained between an incorporated company’s legal entity and 
its actions* assets* rights and liabilities on the one hand* and the individual shareholders 
and their actions* assets* rights and Uabilities on the other hand (16). The corporator, 
even if he holds all the sliares* is not a corporation and neither he nor any creditor 
of the company, has any property, legal or equitable* in the assets of the corpora* 
tion(l7); and it follows that two companies so incorporated are not the same 
persons in the eye of the law even though the shareholders in both the companies 
are the same persons (18). ‘Tt not infrequently happens in the course of legal pro¬ 
ceedings,” observed Lord Buckmaster* “that parties who find they have a limited 
company as debtor with all its paid up capital issued in the form of fully paid up 
shares and no free capital of working suggest that the company is nothing but an 
alter ego for the people by whose action it is controlled. But in truth the Companies 
Acts expressly contemplate that people may substitute the limited liability of a company 
for the unlimited liability of individuals with the objects that by this means enterprise 
and adventure may be encouraged. A company therefore which is duly incorporated, 
cannot be disregarded on the ground that it is a sham although it may be established 
by evidence that in its operations it does not act on its own behalf as an independent 
trading unit, but simply for and on behalf of the people by whom it has been called 
into existence” (19). In a recent Privy Council case (16) Lord Russel of Killowen who 
delivered the judgment observed as follows; ‘Tn the Court of Appeal Riddell J. A. 
would, their Lordships think, have allowed the appeal* but for the fact that he thought 
from the evidence ‘that the company was a sham stmtAlocrus or cloak and that its 
business must be regarded as the business of these three’ meaning thereby the three 
partners. He thought that the true position was that the old company, although a 
separate legal entity, was acting as the agent of the three panners, and was carrying 
on as such agent not the business of the old company, but the business of the ^rce 
partners....... But such a view is directly opposed both to the evidence in the case 

and to the principles and decision in Sahman v. Salomon [1927] A.C. 22, In that case 
Lord Halsbury puts his view in the form of a dilemma thus: ‘Either the limited 
company was a entity or it was not. If it was, the business belonged to it and not 
to Salomon. If it was not, there was no person or no thing to be an sogent at all; 
and it is impossible to say at the same time that there is a company and there is not*.” 


(12) Ashbury Ry. Carriage dtc. Co, v. Riche [1875] L.R. 7 H.L. 653. 

(13) George Newman & Co. [1895] I Ch. 674 (C.A.); Salomon n. Salomon & Co. [1897] 
A.C. 22, 42, 51 ; Commissioners of Inland Revenue u. Sansom [1921] 2 KM, 492, 514; 
Rainhara Chemical Works v. Belvedere &c. Co. [1921] 2 A.C. 465, 475, 476, 488 i 

e »son V. Dricfontcin Consc^dated Mines [1902] A.C. 497; Indian Cotton Co. p. 
ghunath [1931] B. 178. 33 Bom. UR. HI, 130 I.C. 598. 

(14)Pter Cave J. in Shemeld &c.1Socicty [1888] 22 Q.B.D. 470 at p. 476. 

(I5)Flitcit>ft*8 case [1892] 21 Ch. D. 519. 

(I6>E. B. M. Co. u. Dominion Bank [1937] P.C 279, 170 I.C. 54S. 

{l7)Macaura p. Northern Assurance [1925] A.C. 619 at p, 633. 
n8)F!attinaon p. Bindhya Debi [1933] P, 196, 12 Fat. 216. 

(l9}Kainham Chemical Works p. Brivedeip (kc. Co. fl92lj 2 A.C. 465, 
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U tilii m«c{20) Lordships have furtiwsr hdkl that it eould not be held for taxation 
(Income tax) purposes that the business was the property of some person and that the 
company was carrying on the business as agent for that other person and referred to 
Commissioners of Inland Revenue v. Sansom fl921] 2 1C.B, 492. In a public statute the 
word ‘‘person*^ means primarily a person in law and includes '‘any company or asso¬ 
ciation or body of individuals incorporated or not^* (21). 

A company is a legal entity, and where a duty is Imposed upon a company in such 
a way as the breach of the duty amounts to a disobedience of the law, then, if there is 
nothing in the statute cither expressly or impliedly to the contrary, a breach of the 
statute is an offence which can be visited upon the company (22). 

Suit by or against a company: —^An incorporated company must sue and be 
sued in its corporate name (23), “It is an elementary principle,” observed Lord Davey 

(24), “of the law relating to joint stock companies that the Court will not interfere with 
the Internal management of companies acting within their powers and in fact has no 
jurisdiction to do so. Again it is clear law that in order to redress a wrong done to the 
company or to recover moneys or damages alleged to be due to the company, the action 
should prima facie be brought by the company itself. These cardinal principles arc laid 
down in the well known cases of Foss v. Harbottle {2S) and Mozeley v. Alston {26) and 
in numerous later cases which it is unnecessary to cite. But an exception is made to 
the second rule, where the persons against whom the relief is sought themselves hold 
and control the majority of the shares in the company, and will not permit an action 
to be brought in the name of the company. In that case the Courts allow the share¬ 
holders complaining to bring an action in their own names...... The cases in which 

the minority can maintain such an action are therefore confined to those in which the 
acts complained of are of a fraudulent charaaer or beyond the powers of the company. 
A familiar example is where the majority are endeavouring directly or indirectly to 
appropriate to themselves money, property, or advantages which belong to the company, 
or in which the other shareholders arc entitled to participate as was alleged in the 
case of Menter v. Hooper’s Telegraph Works {ll)* It should be added that no mere 
informality or irregularity which can be remedied by the majority will entitle the 
minority to sue if the act when done regularly would be within the powers of the 
company and the intention of a majority of the shareholders is clear. This may be 
illustrated by the judgment of Mellish, J. in Mac Dougall v. Gardiner (28)”. 

Such a company can sue for libel affecting its property or for a libel reflecting on 
the management of its business or attacking its financial position (29). In such cases 
it is not necessary to prove special damage (30). A trading company may sue in respect 
of a malicious and unreasonable presentation of a winding up petition against it (31). 

A suit for recovery of salary or wages lies against the company and not its secretary 
or managing director (32). But a solicitor preparing, on instruction from persons who 
became directors subsequently, memorandum and articles of association before the 


(20) E. B. M. Co. V, Dominion Bank [1937] P.C. 279, 170 LC. 545. 

(21) S. 3, cl. (39), General Clauses Act (X of 18971; sec also Gramophone Sc Type-writer 

t). StanleyJ1908] 2 K.B. 89. r . r 

(22) Rangoon E. T. Supply Co. v. Emperor [1933] R. 70, II Rang. 162, 145 I.C. 710. 

(23) India General S. N. A R. Co. u. Lalmohan [1916] 43 Cal. 441. 

(24) BuTland o. Earle [1902] A.C 83 (P.C.) at pp. 93-94. 

(25) [1843] 2 Ha. 461. 

(26) [1847] I Ph. 790. 

(27) [1874] 9 Ch. App. 350. 

(28) [1875] 1 Ch. D. 13, 25. 

»• riM3| 14 Ch. D. 763 (C.A.). 

W Empire T S. Machine Co. Unotpv* Co. fl898} 79 h.T. 8 (CA.). 

It 674. (CA,). 

(32) M. Abdul Ha<j 0 . JDn, Mai 19 I.C fflf. 
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fotioation o£ the (cwpany^ cannot sue Ihc cjoihpaay, aliihoug^ It has taken the benefit 
of his work <33). Etch the expenses of registmtibn cannot be recovered (34). 

In England a company cannot be sued by the vendor on contract made before its 
incorporation (35). The persons who nmde the contract on behalf of the company 
remain perspnaliyHiable, even if it is afterwards ratified by the company (36); for a 
company cannot by adoption or ratification obtain benefit of an agreement purporting 
to be made on its behalf before its incorporation (35). In order to do so, a new contract 
must be made with it after its incorporation on the terms of the old one (35). The new 
contract may however be inferred from the facts of the case (35). 

Signing and verification of pleadingss —^The pleadings should be signed and 
verified on behalf of the company by the secretary or by any director or other principal 
officer who is able to depose to the facts of the case (37). The Court may at any stage 
of the suit require the personal appearance of such an officer who may be able to 
answer material questions relating to the suit (38). In the case noted below (39) Buck* 
land J. has held that In the case of a company or corporation it must be established 
by an affidavit, ( 1 ) that the person signing the pleading was authorised to do so, and 
(2) that the person verifying it was fit to do so. But when a specific rule has been laid 
down in O. 29, r. 1, C.P.C. regarding the signing and verification of pleadings in the 
case of corporations, the specific rule, it is submitted with great respect, excludes, so 
far as it goes, the*general rule provided in Rules 14 and 15 of O. 6 , C.P.C. Under Rule 3 
of O. 29, C.P.C. the Court may at any stage of the suit require the personal appearance 
of the secretary, director or other principal officer of the corporation who may be able 
to answer material questions relating to the suit, thus providing a sufficient safeguard. 
Of course a company can always authorize some other person under the last para, of 
O. 6 , r. 14 to sign the pleading. If the company does not choose that course it can act 
under O. 29, r. 1 , i.e., it can rely on that Order as in fact constituting the persons 
named therein as agents to sign without the necessity of an exppress authority (40). In 
a proceeding for or against a company it cannot be represent^ by the registrar of 
companies (41). 

Sec notes to s. 2, sub-s. (I), cl. (2). 

Contract before incorporatioa :—^In a case coming from a British Dominion it 
has been held by the Privy Council that a company cannot by adoption or ratification 
obtain the benefit of a contract purporting to have been made on its behalf before the 
company came into existence; and in order to do so a new contraa must be made 
with it after its incorporation on the terms of the old one (42). In the last cited case 

(33) English & Colonial Produce Co. [1906] 2 Ch. 435; see the judgment of Vaughan 
Williams L, J. at p. 441. The Company is not liable even in equity—per Buckley, 
L. J. But in this case the solicitor was allowed to recover the registration fee paid 
by him on the groimd that the company was under a statutory obligation to pay the 
registration fees, but see notes under 8 ub* 8 . (3) of s. 103 post See also Scott v. 
Lord Ebury [I867J L.R, 2 C.P. 255. 

(34) National M. M. Coach Co., Qinton's claim [1908] 2 Ch, SI5. 

(35) Natal Land &c, Co. v, Pauline &c. Syndicate [1904] A.C. 120. See also the judgment 
of Erie C. J. in Kelner t>. Baxter (infra) at p. 183. 

(36) Kelner v. mxter [1866] L.R 4 2 C.P, 174. 

(37) C. P. Code, Or, XXIX, r. 1. 

(38) C. P. Code, Or. XXIX, r. 3. 

(39) International &c, Compagnie v, Mehta Sc Co. [1927] C. 780, 31 C.W.N. 1030, 103 
I.C. 768, 

(40) Calico Printers’ Assn. v. Karim [1930] B. 566, 32 Bom. L.R, 1305, 128 I.C. 557; Osborne, 
Garrett & Co. Abdulla [1931] S. 178, 134 IC. 1170, 

(41) Kawdu V. Berar Ginning Co.]l^] N. 185. 116 I,C. 427. 

(42) Natal Land & Colotiizatloii Ca u. Pauline Colliery (k Devdopment Syndicate [10041 
A.C. 120 (P.C); followed In Barasxt Basirhat Lignt Ry. Co. v. XXstrict Board of 24 
Parganas [1944] C. 23, [1944] 2 Cal. lOL 
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at p, 126, Lord Davcy who delivered the judgment said: **It is clear that a eompany 
cannot by adoption ox ratification obtain the benelit of a contract purporting to have 
been made on its behall before the company came into existence; it is unnecessary to 
cite all the cases in whidi this has been decided from Kelner v. Baxter (43) downwards* 
But the facts may shew that a new contract was made with the ^eompany after Its 
incorporation on die terms of the old contract.** In India too it has been held that a 
company cannot be bound by a contract entered into on its behalf before the company 
was formed, and that it is not competent to bring a company into existence bound 
to enter into a contract with a third party, the terms of which have been arranged 
before the company is formed. It is for the company to consider after its formation 
whether it ^vill enter into tlie contract or not (44). It has been held by the Privy 
Council that a company cannot be bound by any contract made on its behalf before 
it comes into existence, nor can it, subsequent to its formation, ratify such a contract (45). 
This however need not prevent a contracting party under certain circumstances from 
becoming a trustee for the company in respect of agreements which such party has 
made for the company's benefit (45). But s. 23 of the Specific Relief Act expressly 
provides that the specific performance of a contract may be obtained by—‘*(h) when 
the promoters of a public company have, before its incorporation, entered into a con¬ 
tract for the purposes of tlie company, and such contract is warranted by the terms 
of the incorporation, the company.'* S. 27 cl. (e) of the same Act provides that when 
the promoters of a public company have before its incorporation entered into a contract, 
specific performance thereof may be enforced against the company, “protided that 
the company has ratified and adopted the contract and the contract is warranted by 
the terms of its incorporation.” These two lycctions however have been held to be 
inapplicable to contracts to take shares (46). 

In the very recent case of Baraset Basirhat Light Railway Co. v. District Board of 
24 Parganas (1^46 C. 23) Mr. Justice Gentle has further held that if the terms are not 
expressly set out in the new agreement, entered into by the company after its incorpora¬ 
tion but arc ascertained by reference in it to the terms contained in the old agreement, 
the new agreement will be of full effect upon the terms in the earlier agreement; and 
that an agreement, to which the company was not a party and which was entered into 
on its behalf by the promoters of the company before its incorporation, cannot be 
enforced by the company even if after its incorporation it has adopted and ratified the 
agreement. But it docs not appear that the above mentioned provisions, namely, cl. (h) 
of 8. 23 and cl. (e) of s. 27 of the Specific Relief Act, 1877 were brought to the notice 
of his Lordship, nor that he considered what effect those provisions have upon the 
question. 

The Court will not make an order tiie effect of which is to enforce specifically any 
contract of personal service (47). 

Date of registration :—The date of registration of a company is the date men¬ 
tioned in the certificate and not that on which the signature of the registrar was 
written (48). The effect of this section is that the date mentioned in the certificate is 
the first day of the company's corporate existence, and it is not open to any one to 
prove the moment of time on which a corporate act was done that day and th^ to say 
that the company was not in existence at that moment. The corporate person is to 
be treated as having been in existence for the whole of the day on which it was incor¬ 
porated (48). 


4866] L.R. 2 C.P. 174, 15 L.T. 313. 

v;;/^*** v. Sholapur Spinning & Weaving Co, [19341 B. 427, 36 Bom. L.R. 907. 

(45) Wearne Brothers, Ltd v. Rusa Engineetittg Works [1928] 7 Rang. 144 (P.C). 
Imperial Ice Manufacturing Co. v. Manchershaw [1889J 13 Bom. 415, 

Solapur Spinning & Wming Co, [1934 J B. -427, 36 Bom. 1..R. 907. 
(48) Jubilee Cotton Mills [1923J 1 Ch. I, «m appeal {1924] A.C. 958. 
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W(^ pi nsfitiratiM As $ocm as a company is reglstci^di it becomes a distinct 
legal ^person* even if the members thereto consist of seven persons# only one of whom 
holds all the shares and the rest are mere cestui queMusu **U they are shareholders, 
they arc shareholders for ail purposes, and evra if the statute was silent as to the 
recognition of-trusts, I should be prepared to hold that if six of them were the cesttU 
que trust of the seventh, whatever might be their rights inter se, the statute would have 
made them shareholders to all intents and purposes with their respective rights and 
liabilities and dealing witli them in their relation to the company; the only relation 
which I believe the law would sanction would be that they were corporators of the 
corporate body'' (49). ‘Whether they are beneficiaries or bare trustees is a matter with 
which neither the company nor creditors have anything to do: it concerns only them 
and the cestui que trust if they have any" (50). “It may be that a company constituted 
like that under consideration was not in the contemplation of the legislature at the 
time when the Act authorizing limited liability was passed, that if what is possible 
under the enactments as they stand had been foreseen, a minimum sum would have 
been fixed as the least denomination of share permissible and that it would have been 
made a condition that each of the seven persons should have a substantial interest 
in the company. But wc have to interpret the law not to make it and it must be 
remembered that no one need trust a limited company unless he so please and that 
before he does so he can ascertain, if he so please, what is the capital of the company 
and how it is held" (50). Sec notes to s. 2 (1) (2). 

As to the effect of registration under this Act upon limitation of actions, specially 
whether the memorandum and articles of association registered under s. 22 ante is in 
“writing registered" within Art. 116 of the Limitation Act, sec notes to s. 22 ante and 
Reg. 95 in Table A. 

Co-operative society :—^In the case of a co-operative society registered under the 
Co-operative Societies Act, 1912 as well as under the Companies Act, it has been held 
by a Full Bench of the Patna High Court that the effect of incorporating such a com¬ 
pany under the Companies Act is to make the society a legal person, and if a man 
trust such a corporation he trusts that legal person and must look to its assets for 
payments and he can only call upon individual members to contribute in case the 
Act or charter so provides (51). 

Commencement of business ;—A private company can commence business as soon 
as it is incorporated. As to the right of a public company in this respect see s. 103. 

Certificate of incorporation :—the original certificate of incorporation is lost or 
if a copy is required for any other reason, another certificate may be obtalhed from 
the registrar (52). 

As to the seal, sec notes to regulation 76, Table A. 

24. (/) A certificate of incorporation given by the registrar in 
respect of any association shall be conclusive 
ficS‘or£“5^rfti^‘ evidence that all the requirements of this Act 
in respect of registration and of matters prece¬ 
dent and incidental thereto have been complied with, and that the 
association is a company authorised to be registered and duly re- 
^stered under this Act. 


[49) Sal(»non v. Salomon & Co. (18971 A.C. 22 at p. 30, per Lord Halabury. 

[50) Ibid at p. 46, per Lord HersoheU. 

[51) Harihair v. BaW (1931] F, 321 12 P.L.T. 619, 134 I.C. 42«. 

[52) Sr 248, sub-s* (5)# 
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(2) A declaration by an advocate, attorney or pleader entitled 
to appear before a High Court who is en^^ m the formaticm of a 
company, or by a person named in the artides as a director, manager 
OT secretary of the company, of compliance with all or any of me 
said requirements shall be tiled with the registrar, and the registrar 
may accept such a declaration as sufficient evidence of compliance. 

Application :—^This section applies proprio vigore to companies registered under 
Part VIII of the Act, and a certificate of incorporation is conclusive evidence that all 
the requirements of the Act in respect of registration have been complied with and 
that the association is a company authorised to be registered and duly registered under 
the Act (53). 

Certificate conclitsive :—^The certificate of incorporation is conclusive on the 
following points, viz., (I) that all the requirements of the Act in respect of registra¬ 
tion and of matters precedent and incidental thereto have been complied with (54); 
(2) that the association is a company authorised to be registered under the Act; (3) that 
it has been duly registered. Even though a company is formed for the mere purpose 
of being registered, the question cannot be raised whether it was authorised to be 
registered under the Act (55). The only function of the Court tliercfore is to construe 
the memorandum of association as it stands (56). 

A certificate of incorporation is conclusive evidence of the fact that each subscriber 
ol the memorandum wrote opposite to his name the number of shares he took, and he 
cannot be pcrmilted to prove the contrary (57). 

It was held in 1891 tliat the certificate of incorporation could not be treated as 
conclusive of the fact that seven persons signed the memorandum of association and 
that if a less number signed it, the Court had no jurisdiction to make a winding up 
order (58). But in a later case from India the Privy Council have held that the certi- 
fiicate is conclusive for all purposes, even though the conditions of registration pres¬ 
cribed by the Act were not duly complied with and there were not seven subscribers 
to the memorandum of association (59). The certificate is conclusive, but it will not 
make illegal objects legal (60). 

Although the conduct of the registrar in knowingly registering the memorandum 
which had been altered is most censurable, the certificate is conclusive evidence that 
the ccmipany was duly constituted and the requirements of the Act complied with (61). 

Sttb-«* (2) :—^For the form of declaration under this sub-section, sec Form I 
in App. A. 

25. (1) Every company shall send to every member, at his 

request and within fourteen days thereof on 

Copi« of memorandum payitient of one rupee or such less sum as the 
and artides to be given ^ ^ r., . , 

to membets. company may prescribe, a copy of the memoran¬ 

dum and of the articles (if any). 

(531 Rama Sundari v. Syamendra Lai [1947] 2 Cal. 1. 

(54) Jubilee Cotton Mills (supra); Peers case (infra); Nassau Phosphate Co. [1876] 2 Ch. 
D. 610; Oakes u. Turquand (infra). 

(55) Hammond v. Prentice Brothers [1920] 1 Ch. 201. 

(56) Coiman v. Brougham [1918] A.C. 514. Sec also Peel’s case [1867] L.R. 2 Ch. App. 
674 and Oakes v. TurquandJI867] L.R. 2 H.L. 325. 

(57) Collector of Moradabad v. Equity Insurance Co. [1948] O. 197, 23 Luck. 210, [1948] 

O.W.N. 172. » L J 

(58) National Debenture Assm Corporation [1891] 2 Ch. 505. 

(SOlMoosa Goolam Ariff v, Ebrahim Goolam Arm [1912] 16 C.W.N. 937 (P.C.), 40 Cal. 1. 
(60) Bowman v. Secular Society [1917] A.C. 406 at p. 43^ 

(di) Peel’s case (supra). 
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(2) K a compasy make® defaxilt in comping, with the require¬ 
ments of this section, k shall be Ikble for eacn offence to a fine not 
exceeding ten rupees. 

The words in italics have beea substituted by the Companies (Amendment) Acts 
1936 for the words **at his request and’*. Thus a time limit of |4 days has been fixed 
for compliance with the member’s requisition so that the company may not procrastinate. 

25-A. (i) Where an alteration is made in the memorandum 
or articles of a company, every copy of the 
weworandwm or articles issued after the date 
nofrrf ?n alteration shall be in accordance with the 

alteration. 

(2) If, where any such alteration has been made, the company 
at any time after the date of the alteration issues any copies of the 
memorandum or articles which are not in accordance with the 
alteration, it shall be liable to a fine not exceeding ten rupees for each 
copy so issued and every officer of the company who is knowingly 
ana wilfully in default shall he liable to the like penalty. 

This section has been inserted by the Companies (Amendment) Act, 1936. It repro¬ 
duces s. 24 of the English Act of 1929 with the additions (by the Select Committee) of 
the words “or articles” in sub-s. (1) and “knowingly and wilfully” in sub-s. (2). The 
insertions ^make the section applicable also to articles and enable sections 50 (3) and (4) 
and 71 (2) and (3) to be almost entirely repealed. The insertion of the words “knowingly*^ 
and “wilfully” has been made here and elsewhere to ensure that an unintentional default 
is not to be penalised ”—Notes on Clauses by the Select Committee. 

Wilful default *—*^An act or omission to do an act is wilful where the person, 
of whom we are speaking, knows what he is doing and intends to do what he is doing. 
But if that act or omission amounts to a breach of his duty and therefore to negligence, 
is the person guilty of wilful negligence? In my opinion that question must be 
answered in the negative, unless he knows that he is committing and intends to commit 
a breach of his duty, or is recklessly careless in the sense of not caring whether his 
act or omission is or is not a breach of duty” (62). If the neglect or default arises 
from the voluntary acts of the parties, either awake or asleep, with reference to their 
rights and interests, and did not at all arise from the pressure of external circum¬ 
stances over which they could have no control, the neglect or default is wilful (63). 

Associations not for Profit. 

26. (I) Where it is proved to the satisfaction of the [Central 
_ .. .. Government] that an association capable of 

“Limited” in name of being formed as a limited company has been 
charitable and other com- or is about to be formed for promoting com- 
merce, art, science, rehgion, charity, or any 
other useful object, and applies or intends to apply its profits (if any) 

(62) City Eouitable Fire Itnuiwnce Co. [1925] 1 Ch, 407 per Romer J, This view was 

aifirmea by the Court of Appeal consisting of Pollock M. R., Warrington fit Saiganc^ 

(63) £H]i^ V* Turner {1843] 13 Sim. 477 oc p. 4t5t 
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or other income in promoting its objects, and to prohibit the 
payment of any dividend to its members, the '^entral Government] 
may, by license imder the hand of one of its Secretaries, direct that 
the association be registered as a company with limited liability, 
without the addition of the word “Limited” to its name, and the 
association may be registered accordingly. 

(2) A license by the [Central Government] under this section 
may be granted on such conditions and subject to such regulations 
as the [Central Government] thinks fit, and those conditions and 
regulations shall be binding on the association, and shall, if the 
[Central Government] so directs, be inserted in the memorandum 
and articles, or in one of those documents. 

(3) The association shall' on registration enjoy all the privileges 
of limited companies, and be subject to all their obligations, except 
those of using the word “Limited” as any part of its name, and of 
publishing its name, and of sending lists of members to the registrar. 

(4) A license under this section may at any time be revoked by 
the [Central Government], and upon revocation the registrar shall 
enter the word “Limited” at the end of the name of the association 
upon the register, and the association shall cease to enjoy the exemp¬ 
tions and privileges granted by this section: 

Provided that, before a license is .so revoked, the [Central 
Government] shall give to the association notice in writing of its 
intention, and shall afford the association an opportunity of submit- 
ing a representation in opposition to the revocation. 

AmendmeiiU :—In sub-s. (1) the word "religion” was inserted by Act XXXIIT of 1926. 
In sub-s. (3) the words in italics haTe been substituted by Act XXII of 1936 for the 
words ^‘and of filing list of members and directors and managers with the registrar,” 
for bringing the sub-section into line with sub-s. (3) of s. 18 of the English Companies 
Act of 1929. Throughout this section the words "Central Government” have been sub¬ 
stituted for the words "Local Government” by the Government of India (Adaptation 
of Indian Laws) Order, 1937 which came into operation on 1st April, 1937. But in 
exercise of the powers conferred by sub-s. (1) of s. 124 of the Government of India Act, 
1935, the Central Government has, with effect from 1st April, 1938 entrusted to Provincial 
Governments its functions under this section {vide Gazette of India dated 26th March, 
1938, Part I, p. 440). 

Central GoTemment:—^For definition see notes to s. 3. 

Licenses j—In England licence for formation of such companies is granted by the 
Board of Trade. The provision and the form usually adopted by the Board of Trade 
prohibiting payments to members do not prohibit any payment made for value received, 
for service rendered by a member, or the granting of a pension to a retiring officer who 
is a member (64). ^ 

Effect of registration secretary to an association registered under this section 
can subscribe and verify the plaint on behalf of the association (65). Where the general 


(64) Cvlists' Touming Club v, Hopkinson fI9101 1 Ch. 179. 

(65) Northern I^dia Traders Assp. v. Lauii^ 43 1885, 
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ci a Fnendty Society are legal, the fact that some of the mles are iEegal does 
tu>t coruttiuite the Society an illegal assodatioo or prevent a member from recovering 
a attin of money payable to him under a rule which is not illegal (66). 

^'Soienca** 5 —^The word “science'* is not confined to pure speculative science alone 
but includes various branches of science, such as mechanical or engineering science (67)* 

‘^Charity*’ t —^Thc word “charity” is liberally construed and is not confined to such 
charity as consists of giving relief to the poor (68). 

Alleratioii of Memo :—^In case an association formed under this section desires to 
alter its memorandum of association, it should submit the proposed alterations to the 
Government first and if the Government approve them, then apply to the Court under 
8. 12(69). Where however the High Court has by order granted an application for 
confirmation of alteration without its being first approved by the Government, the High 
Court has jurisdiction to cancel its wrong order (70). 

Income tax :—It has been recently held by the Allahabad High Court that a 
chamber of commerce incorporated under this section as an association limited by 
guarantee, not existing for earning profits and prohibited under the law from declaring 
any dividends to its members, is not exempted from being assessed to income tax, and 
that the chamber could not claim exemption quod any money it might have elected to 
spend on charity (71). 

Societies Registration Act, I860 :—Societies for the promotion of literature, 
science, or the fine arts, or for the diffusion of useful knowledge, the diffusion of political 
education, or for charitable purposes are also registered under the Societies Registration 
Act I860. Sec the Act and the form of the memorandum of association See. printed 
as App. J. 


Companies limited by Guarantee. 

27. (/) In the case of a company limited by guarantee and not 
having a share capital, and registered after the 
commencement of this Act, every provision in 
the memorandum or articles or m any resolu¬ 
tion of the company purporting to give any person a right to parti¬ 
cipate in the divisible profits of the company otherwise than as a 
member shall be void. 

(2) For the purpose of the provisions of this Act relating to the 
memorandum of a company limited by guarantee and of this section, 
every provision in the memorandum or articles, or in any resolution, 
of any company limited by guarantee and registered after the com- 


(66) Swainc v. WHwn [1889] 24 QJBJ). 252. 

(67) CommiMlonen cS, inland Revenue v. Forest [1890] 15 App. Cas. 334. 

(68) Conunissioners of Income Tax v. Pemsd [1891] A.C. 531. 

(69) St Hilda’s Incorporated College [1901] 1 Ch. 556; Ugai Sen v. Chamber of Com¬ 
merce, Hapur [1937] All. 202, [1937] A. 432, [1936] A.L.J. 1129. 

(70) t7g,U‘ Sen v. Chambn of Commerce, Hapur (supra). 

nil Chamber of Commerce, Hapur v. Commissioner of Income Tax [1936] A. 764, [1936] 
AJL.J. 1085. But see New Wk Life Insurance Co. v. Styles [1890] 14 App. Cas. 381; 
United Service aub v. Crown [1921] 2 Lab. 208, 61 I.C 886; Commissioner of Income 
, l^x V. MUlownen M. I Assn. [1932] B. 104, 56 B<»n. 119, 135 I.C. 813, 33 Bom. 
LJb 1581; Secretary, Board of Revenue v. Mylaptne H. P. Fund [1923] 47 Mad. I, 
76 IC. 833. 
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iaen<^eiit of this Act, purportine to divide the undertakmg of die 
company into shares or interests, snail be treated as a provisian for a 
share capital, notwithstanding that the nominal amount or number 
of the s^es or interests is not specified thereby. 

As to the contents of the memorandum and articles of association of such company 
see S8« 7 and 17 and Forms B and C in the Third Schedule. 

Nothing in this section affects companies registered before Ut April, 1^14. 


PART HI. 

Share Capital, Registration of Unlimited Company as 
Limited, and Unlimited Liability of Directors. 

Distribution of Share Capital. 

28. (i) The shares or other interest of any member in a com¬ 
pany shall be moveable property, transferable 
Nauite of shares. m manner provided by the articles of the 
company. 

(2) Each share in a company having a share capital shall be 
distinguished by its appropriate number. 

Moaning of ‘^sliare’* s—“Share^* means share in the share capital of the company 
and includes stock except when a distinction between stock and shares is expressed or 
implied (72). A share is not a sum of money but is an interest measured by a sura of 
money and made up of various rights contained in the contract (731, Shares are •'goods’* 
within the meaning of s. 76 of the Indian Contract Act (74). Under the English Law 
a share is regarded as a chose in action (75). But in India it is not so. S. 137 of the 
Transfer of Property Act (Act IV of 1882) excepts the applicability of the Chapter 
dealing with transfer of actionable claims to stocks and shares, and in the present section 
as well as in s, 2 (7) of the Sale of Goods Act (Act III of 1930) stiares have been deffned 
as constituting movable property, and are goods within the latter Act (76). Sec notes 
to s. 2 (1), cl. (16). 

Shares in a limited company cannot be the subject of a valid wakf (11)* 

Ifttili of shares ”In Bushes case (78) the issue of the certificate of shares was 
merely taken as evidence of the time when the shares were issued, but this must not 
be taken to mean that shares are not issued until the certificates are issued” (79). 

Maaning of “transfer/' Transferable: —’’Transfer” means transfer by the acts of 
a member, while “transmission” means transmission by devolution of law e.g., by death 

(72) 8. 2 (1), a. (16). 

(73) Per Farwell J. in Borland's lYustec v* Steel Bros. & Co, [19011 I Ch. 279, 288. 

(74) Manekji v* Wadilal Sarabhai & Co. [1926J 53 I.A, 92, 50 Bom. 360, 30 C.W.N. 890; 
Evans v. Davies [18931 2 Ch. 216; see also Hazari Mull v, Satish [19181 4d Cal, 331; 
Fazal V. Mangaldas [1921] 46 Bom. 489, 

(75) Harold v. Plenty [1901] 2 Ch, 314, 

hdlKminambra v* Krishna [1943] M. 74, ri942] 2 M.L.J. 120, [1942] M,W,K, 4S«, 

(77)Bal Fatima v, Gulam Hussain [I907J 9 Bom. L.R. 1337. 

78)fi874] 9 Ch. Atm, 554. 

(79) Blythe's case [1876] 4 Ch. D, 140 at p. 142—per Brett J. 
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^ iitticlei of tiu^cvaam id tmm tdmponi^ cmtm tam iMrk- . 

tlouL cm the right of tratisfer ($i). Th^e seems to be no Hmit to the restriction thet tHA^ 
be so imposed ( 8 : 3 ). Any condition precedent to transfer, such as obtaining consent of 
the directors (83), or giving the members an opportunity to purchase(84) even at a price 
much below their real value (85), is valid. The restrictive provisions arc, however, strictly 
construed (86). ^‘Shares,** says Lord Wrcnbury, ‘*arc pritna facie transferable. But there 
is no law which preludes the shareholders from contracting for value that they shall 
each submit to any reasonable restriction which they choose to agree to ... A restric¬ 
tion Which preludes a shareholder altogether from transferring may be invalid, but a 
restriction which does no more than give a right of pre-emption is valid*’(87). Shares 
in the capital of a company, not being negotiable instruments, are not capable of passing 
by delivery as is required in the case of a movable property: hence the delivery of 
share certiScates, though accompanied by words of gift, docs not alone create a gift 
intet vivos (88). 

Right of transfer :—A shareholder, whether in a public or a private company, has 
property in his shares which he has a right to dispose of subject only to any express 
restriction in the articles (89). In such a case the transfer cannot take effect without 
the sanction of the company (90). In the absence of such restrictions, the shareholder 
has, by virtue of tills section, the right to transfer his shares to any person, even to a 
pauper (91), or even if the transfer is made to escape liability of the member (92), 
provided that the transfer is real and bona fide (91), without retaining by the transferor 
any interest in the shares (93), Directors are entitled to a reasonable time for considering 
the transfer, before declining regitration (94). Sec s. 34, sub-ss. (1) and (4). 

A member may transfer his shares to a person who is incapable of paying the unpaid 
call, even if the transfer is made for the express purpose of relieving the former item 
liability (90). But ihf^ right may be restricted by the articles (95). The direemrs may 
refuse to register a bona fide transfer to an infant, because the latter cannot accept 
it (96). If a shareholder effects a sale of his shares vriiich in law is void because it is 
in favour of a person who is under a legal incapacity to purchase, he docs not cease to 
be the legal owner and lie remains on the register, and so long he is there, he is subject 
to the liabilities attaching to his membership (97). Where a person transferred his shares 
to an infant who was registered iii his place, the original share certifikate was cancelled 
and a new one issued in the transferee’s name, and afterwards the company gave the 


(80) Bentbam Mills Spinning Co. [1879J 11 Ch. D. 900 (C.A.); Barton v, London dc 
N. W. Ry. Co, [1889] 24 Q.B.D. 77 (C.A.), 

(81) Vide Table A, regulation 20. 

(82) Cawley & Co. (1889] 42 Ch. D. 209, 231. 

(83) Dublin N. C. Milling Co. [1909] LR. 179. 

(84) Ontario Jockey Club v. Me Bridge [1927] A.C. 916 (P.C.), [1928] P.C. 291; A--45. n. 
Jameson [1904] 2 I.R. 644. 

(85) Phillips V. Manufacturers Securities [1917] 116 L.T. 290, 31 T.L.R. 451. 

(86) Exp. Harrison [1885] 28 Ch, D. 363 (C.A.). 

(87) Ontario Jockey Club i». Me Bridge (supra) at p. 293. 

(SBjO’incara v, Benet [1921] P.C. 190. 

(89) Copal Varnish Co. [1917] 2 Ch, 349; Bede Steam Shipping Co. [1917] I Ch. 123; 
Swan Mai v. Shiv Chacan [1923] 71 I,C, 814; Thenappa n. Indian Overseas Bank 
0943] M. 743, [1943] 2 M.L.J. 201. 

(90) Devi Ditta n. Standard Bank 11927] L. 797, 101 LC. 568. 

(91) JUndiar’s case [1910] 1 Ch. 207 & 312. In this case the whole subject of the validity 
of transfers for escaping Itability has been discussed. 

(92) De Pass* case [1859] 4 De G. dr }. 544. 

(93) Hyam’s case [1859] I De G. F. dc J. 75, 

(94) Ottos Kopje Diamond Mines [1893] 1 Ch. 618. 

(95) A. G, t>. Jameson (supra). 

(96) R. n. Midland &c. Ry. Co* [1862] IS I.C. LJl. 514. 

(97) Sabarathnam n. O. L, IVavancore N, dc Q. Bank [1943] M. Ill, 55 MX.W. 653* 



INPIAN COMPANY LAW 


124 




tran^cror no^oe d call, it was hdd that the transfer to an infant was invalid and that 
the transferor should be placed on the list of contributories (98). 

' Shares having been transferred to purchasers without notice that they were not fully 
paid up and being registered in the books of the company as paid up shares, they must, 
as between the company and the transferees, be treated as fully paid up shares, and the 
beneficiaries could give a good title to purchasers from them whether with or without 
notice (99). 

Directors* power to refuse reatstraiioii :—^Even in a case where the power to 
refuse registration of transfer is conferred on the directors in absolute terms, the refusal 
must not be arbitrary (1). Where the articles give an unfettered discretion to the direc¬ 
tors to refuse any transfer if it appear to be against the interest of the company, the 

burden of proving that the refusal was not bona fide is upon the person who sues the 

company for non-registration of the transfer (2). If the directors bona fide exercise their 
discretion to refuse the registration of a transfer within the powers conferred on them, 
the Court will not override their decision or compel them to state their reasons (3). But 
where there is evidence to show that the directors have exercised the powers capriciously 
or unfairly, the Court has jurisdiction to interfere under s. 38 (3). The rule that the 
directors are not bound to disclose their reasons, if they have considered the question 
and have acted bona fide, applies to cases where their power is limited to particular 
grounds as well as where their power is absolute (4). But if they choose to give their 

reasons, the Court will then consider whether they are legitimate (5) and whether the 

reasons given by the directors proceeded on a right principle. Objections not personal 
to the transferee do not constitute valid reasons (6). The directors however have no 
discretionary powers independently of die powers conferred on them by the articles to 
refuse registradon of transfer which has been bona fide made (7). Where registration 
of a transfer is wrongly refused, the measure of damages is the value of the shares at 
the time of the refusal (8). “The shares are,” observed Sir W. Page-Wood J,, “transfer¬ 
able by virtue of the statute, and that the province of the articles is to point the mode 
in which they shall be transferred, and the limitations (if any) to which a shareholder 
shall be subjeaed before he can transfer'* (9). Where no objection is raised of a personal 
kind against the person seeking transfer on whom the shares have devolved by operadon 
of law, to recognize a power in the directors to refuse registration of the transfer is to 
countenance an abuse of powers vested in them (10). Under s. 381 of the Succession 
Act, 1925 a succession certificate gives a good tide to the grantee thereof; so in the 
last cited case the grantee was held entitled to have the shares transferred in his name 
and also to damages against the company. 


(98) Capper’s case [1868] 3 Ch, App. 458. 

(99) St^ordshire Colliery Co. [1879J 14 Ch. D. 432. 

(1) Thenappa v. Indian Overseas Bank, supra. 

(2) Sri Tnpura Sundari Cotton Press Co. v, Addepalli [1935] M. 784, 69 MX.T. 239, 
158 LC. 601. 

(3) Ex. p. Penny [1873] 8 Ch. App. 446; Thenappa v. Indian Overseas Bank [19431 2 

M.L.J. 201, [194^ M. 743. ^ 

(4) Coalport China Co. [1895] 2 Ch. 404; Muir Mills Co. u. Condon [1900] 22 All. 410. 
In this case a large number of English decisions have been considered. 

fSlBcU Brothers [1891] 65 XT. 245. 

(6) Muir Mills Co. v, Condon (supra). See also Coalport China Co., supra; Kaikhasro 
V. Coorla Spinning & Weaving Co. [1891] 16 Bom. 80; Moffat n. Farquhar [18771 7 
Ch. D. 591; Pome t>. Middli^on (J861] 29 Beav. 646, 650; Thenatma w. 
Overseas Bank supra. 

(7) Weston’s case [1868] 4 Ch. App. 20, 

(8) Ottos Kopje Diamond Mines [1893] I Ch. 618. 

(9) Weston’s case (supra) at p. 2o. 

(10) Thenappa o, Indian Overseas BanX supra. 
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Where the artidts provide that the sanctioii of the board of directors will be 
required lor ejecting a transfer^ but they would not be bound to assign any reason 
lor witholding the sanction, the transferee’s title will not be complete without the 
sanction (11). A letter of rentindation by any existing shareholder in favour of his 
nominee of his right to an allotment of new shares is not however such a transfer (12). 

Where the artides provide that transfers arc subject to the approval of the directors, 
they cannot exercise the power, which is a ddudary one for the benefit of the company, 
until the question of each transfer together with the names of the transferors and the 
transferees is before them and they have an opportunity of considering each case (13) 
fairly (14). The Court will interfere where the directors do not exercise iheir discretion 
bona fide or they act oppressively, capriciously or corruptly or in some way mala fide (15). 
See notes to Reg. 20 in Table A. 

Transferor whether trustee :—Where a person purchases shares in a company, 
and after receiving his vendor’s share certificate and transfer form applies for transfer 
of the shares in the company's register to the names of his nominees, but the directors 
acting within their powers refuse to accept the transfer, the transferor is in the position 
of a trustee of the shares for the purchaser under s. 94 of the Trusts Act (Act 11 of 
1882) and the transferor must comply with all reasonable directions given to him by 
the transferor, e.g., in tlie matter of giving votes &c., and the transferor must give the 
dividends &c. to the transferee as they accrue (16). The purchaser is entitled to a 
mandatory injunction enjoining the transferor to sign a proxy to the transferee (16). 
The transferor is also a trustee with regard to any other rights that may attach to the 
shares. In respea of any accretion to the shares by way of bonus or any right which 
the company may confer upon the bolder of shares which he has sold, the transferor 
is in law constituted a trustee for bis cestui que trust, the purchaser (17). Where a 
person sold his shares, but his name remained on the register, the purchaser was not 
estopped from setting up that he was the person beneficially interested (18). But see 
Amarendra v. hfanimunjUfi {\9) where it has been held that such a transfer does not 
operate as a declaration of trust. 

Liability of transfeiwo A person who executes a transfer form' remains liable 
unless and until there is on the register a transferee who is legally liable to the com* 
pany. The company, or the liquidator where the company has gone into liquidation, 
is not concerned with the persons paying the consideration for the shares (20). Till 
the name of the purchaser of the shafes is reglstercHl as the holder thereof, the original 
holder is liable for calls made on tliem after the sale (21). Once a person’s name is 
put on the register of members in respect of certain shares, they remain the shares of 
the person who took them and the position cannot be altered except by some valid 
transfer (22). 

Implied contract to indemnify Upon a sale of shares there is an implied con¬ 
tract on the part of the buyer to Indemnify the seller from any future call or other 

(11) Ex. p. Gilbert [1891] 16 Bom. 398. 

(12) Poole Shipping Co. [1920] ! Ch, 251. 

(13) Ex. p. Kamdas [1899] 23 Bom. 685. 

(14) Kaikhosro n. Coorla Spinning dc Weaving Co. [1891] 16 Bom. 80. 

(15) Bell Brothers (supra). 

(16) £. D. Sasson 6c Co. o. Patch [1922] 45 Bom. L.R. 46; Stevenson u. Wilson [ISKIT] 
S.C. 445 (Ct. of Scss); Venkat Rama Reddy u. Padampat, [1950] B. 76, 51 Bom. 
I<iuR* 529. 

(17) Venkat Rama Reddy v, Padampat, supra. 

18) Howard v. Sadler [1893] I Q.B; I. 

(19) [1921] 48 Cal. 986. 

(20) Peninsular Life Assurance Co. [1936] B. 24, 37 Bom. L.R. 904, 160 l.C. 638. 

(2!)Midland C. W. Ry. Co. o. Gordon [I847J 16 M. 6c W. 804. 

(22) Per Lord Romily, M. R. in Merchant’s Co. [18691 9 £q. 5, 7; see also NicoPs case 
[1885] 29 Ch. D. 421, 434; Buckley. lOth cd. p. 591. 
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MAbilito aeoeft Urn stfttlicory mies (2S). Bat tiie ndltt itocB not wmitaat chat ace com* 
|iaay wHI accept the tracvifaree (24); for it it the dmy of the traneleet to get himeai 
ftf^stcred (25). It does act however follow that a sale caa take |dace even withoiit 
fCgisanatioa (26). If the purchaser desires to protect himself, he should buy with '*fe* 
gietiatiou guaranteed;** otherwise the vendor can keep the purchase money, even II the 
txani^er is not registtared (27). Where the shares were not registered in the name of the 
trasefetor, there is however a failure of consideration (28). Where the purchaser had 
not estecuhsd the transfer, but had not definitely repudiated the authority given to his 
agent to purchase the shares, the former became equitable owner of the shares and was 
li^d bound to indemnify the vendor against all loss and liability in respect of them (Z9)^ 

Under a contract for the sale of shares, the measure of damages upon a breach 
by the buyer is the difference between the contract price and the market price at the date 
Of the breach (30). **li is undoubted law,*’ observed their Lordships of the Judicial Com* 
ij^ttee *'that a plaintiff who sues for damages owes the duty of taking all reasonable 
steps to mitigate the loss consequent upon the breach, and cannot claim as damages 
any sum which is due to his own neglect. But the loss to be ascertained is the loss 
at the date of the breach. If at that date the plaintiff could do something or did some¬ 
thing which mitigated the damage, the defendant is entitled to the benefit of it.” (31). 

Tnuisfer — ^kow effected:—^Thc deed of transfer should be signed both by the 
transferor and the transferee (32); for if the transferee does not sign it or otherwise 
agrees to become a shareholder, the transfer will not be effectual to fasten any liability 
on the transferee, even if the transfer is registered by tlie directors (33). In such a case 
the transfer executed by the transferor alone does not pass legal title (34). But if the 
transfer has been aaed upon or recognized by the transferee, it will be effectual (34). 
The object of requiring the transferee to execute the transfer is to satisfy the company 
that he agreed to take the share (35). A registered transfer is however presumed prima 
facie to have been accepted by the transferee, even where he has not executed the instru¬ 
ment of transfer (36). Where C had money in the hands of a bankrupt which the latter 
had undertaken to invest, and having got the shares he purported to transfer them to 
her as purchased with her money and kept the shares in the box and absconded^ it was 
held tlmt the shares were the property of C though the transfer was not executed by 
her (37), 

Shares in ihe capital oi a company not being negotiable instruments are not capable 
of passing by delivery; hence the delivery of the share certificate, though accompanied 
by words of gift, does not alone create a gift inter vivos (38), “If the gift by delivery 


(23) Hardoon v. Bclilios [1901] A.C. 118 (P.C.); Spencer v, Ashworth, Partingdon Sc Co. 
ri92S] 1 K.B. 589 (C.A.); Kellock u. Enthoven [1874] L.R. 9 Q.B. 241. 

(24) London Founders’ Assn. v. Clarke (infra). 

(25) Skiiiiier v» dn of London See, Corpn. [1885] 14 Q.B.D. 882; London Founders* Assn 
V. Clarke [1888] 20 Q.B.D. 576; Muir Mills & Co. v, Condon [1900] 22 All. 410: 
Bahadur v. Shiam [1914J 36 All. 365. 

(2§Dcmiingo v. D* Souza [1928] 26 A.LJ. 627. 

(27) London Founders* Assn, v, Clarke (supra). 

(2^ Platt V, Rowe [1909] 26 T.L.R. 49. 

(29)Loring v, Davis [1886] 32 Ch. D. 623. 

V. Moola Dawood, Smis & Co. [1915] 43 LA. 6 at p. 10, 43 Cal. 493, 502. 

(32) S<4 sub s. (3) of 8. 34. 

(33) PoweU V. London Sc P. Bank [1893] 2 Ch. 555. 
cS^Ortigossa v. Brown, Janson Sc Co. [187^ 38 L.T. 145. 

P: U®' ** P- *33. See kleo •. JO »Dii Mtm. 

(JuStaadufg v. Bownni [1886] 31 Cb. D. 282. 

(37) Brown v. Coatt [1891] 64 LX 476. But we now the amended e. 34, mtb-e. ® wlikll 
nqnina the transfer to be executed by the tramrfene a, well. 

(36)0*nieara v. Benet [1921] P.C. 190. 
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0t hotA BuckiQaiter» *%ere good^ the change ot nm^ hi ihe 

legiiier #ohlil not liav« added to ite eiect’* (39). ^ 

A fidler gi iharee k bound* if the contract fixes no date, to deliver the cmUkate 
eddbiii a reasonable time (40)* A contract for the sale of shares may be made orally (41), 
and s{>edific performance of such a contract (42) may be obtained, even though the com¬ 
pany, pending the litigation, has gone into liquidation (43). 

On the purchase of shares the obligation to prepare the instrument of transfer is, 
as a general rule, on the purchaser (44). The instrument must be in accordance with the 
artidm and be executed in manner prescribed therein; as for instance, if the articles 
require (as in reg. 18 of Table A) that the instrument shall be executed both by the 
transferor and the transferee, the omission of execution by the latter invalidates the 
transfer (45). But the omission of particulars known to the directors will not invaUdate a 
tiansto (46). 

Where the transfer is lodged with the company and it goes into liquidation before 
the transfer is registered, the transfer will be registered nunc pro tunc, *.e., as if it 
had been registered when the registration ought to have been made (47). 

Effect of transfer. Right to dividend Where a person, who is on the register 
of shareholders, purports to transfer his share, what he transfers includes the right to 
get on the register and to become a member in his stead (48). Upon a transfer all the 
rights and obligations of the member in respect of the shares are transferred from the 
date of the transfer: but his rights to dividends etc. already declared are not transferred 
unless expressly so provided, nor are the liabilities in respect of calls already made; but 
the rights to future dividends and liabilities in respect of future calls are transferred (49). 
If the transfer is preceded by a contract, the purchaser will be fsntitled to dividends 
declared after tlie contract (50). Ordinarily, and in the absence of a contract to the 
contrary, a purchaser of shares is entitled to all the dividends which may have been 
declared after the date of the purchase. The general rule however may be modified by 
special stipulations (51). ''There is nothing in law,'* observed Sen, J. in the last cited 
case, ^'to prelude a shareholder from selling the shares only and reserving the dividends 
to bimselL Where shares arc sold, no matter whether by private treaty or by public 
sale, and it is definitely understood that the shares and not the dividends on the slmres ate 
the subject of bargain, the purchaser cannot deprive the original owner of his right to 
the dividend of a period anterior to the sale, even though the dividend may have been 
declared subsequent to the date of the purchase” (51). But in a recent English case 
Morton J. has held that in a sale by private bargain (not governed by the Stock Exchange 
Rules as to sale cum dividend or ex dividend) of shares, between days on which dividaids 
are declared, the purchaser buys the shares witli all the rights which they confer in 
respect of the company'^s capital and in respect of profits up to the dare of sale. Thus 
a dividend payable on the declaration next following such a sale is not apportlonable, and 
goes entirely to the purchaser (52). In transactions on the stock exchange made near 

(39) Ibid at p. 192. 

(40) D. Waal u. Adler [1887] 12 App. Cas. 141. 

(41) Watson u. Spratlcy [18^] 10 Ex. 222, 24 L.J. Ex. 53. 

(42) Poole u. Middleton [I86lJ 29 Beav. 646. 

(43) Paine v. Hutchinson [1868] 3 Ch. App. 388. 

(44) Birkctt u. Cowpcr-Colcs ri9l9] 35 T,U.R. 298. 

(45) Nagabhusanam v. Ramchandra [1922] 45 Mad. 537. Sec now s. 34 (3). 

'46)Banied*8 Banking Co. [1867] 3 Cn. App. 105; Letheby v, Christopher [1904] 1 Ch. 815. 

47) Sussex Brick Co. [I904j I Oi. 598. 

48) Sabaratham u. O. L., Travancorc N. A Q. Bank [1943] M. Ill, 55 M.L.W. 658. 

|49) Per Lindicy, L. J. In l^ylor, Phillips A Rickard's case [1897] 1 Ch, 298 A 305. " 

50) ltock u. Homerajbam [1878] 4 Ex. V. 24, 39 L.T. 671. 

51) Co-opcrarive Co. u. Bhagwan Das [1930] A. 615, [1930] AX.J. 1936, 128 IJC. m 

52) mdiiuds V. Wimbush [1940] cab. 92, 
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the time of the deolaretioo divideod* the sale is generally expressed in the tonttact at 
ex div, or ciim div» usually written x, d, and c. d. A slight delay in according sancdon 
to a transfer will justify a payment of dividends to a person not yet imtered on the 
register as a member^ and such a delay will not make the company liable to an action 
for damages (53). Until the transferee’s name is entered in the register of members, the 
dividends on the shares are payable to the transferor, for he is deemed to be the holder 
of the shares until the entry is made (54). 

Etfoct oil non-compliance with roles :—^Non-compliance with the rules of a com¬ 
pany for the complete transfer of shares prevents the shares from legally vesting in the 
transferee, though belonging to him in equity (55). Such a transfer docs not absolve the 
transferor from his liability as a contributory (55). If the articles require a transfer to 
be made by a deed under seal, a blank transfer cannot be filled in without a power of 
attorney (56), nor are the directors at liberty to dispense with the formality (57). But 
if the formalities have been substantially complied with and the transferee accepted as a 
shareholder, then after a lapse of time the transfer cannot be impeached (58). 

Registration of transfer:—shareholder cannot insist on registration of a transfer 
on the eve of liquidation, nor if the rights of creditors have intervened, although a wind¬ 
ing up has not commenced (59). Where a company has become insolvent, the directors 
should refuse registration of transfers although the company has not actually gone into 
liquidation (60). A company was not bound to send notice to the transferor of its refusal 
to register the transfer (61). But now see sub-s. (4) of s. 34. 

A company is not however justified in refusing to jegister a transfer on the assump* 
tion that it is a breach of trust (62). The proper course for the company is to give 
notice that unless proceedings arc taken within a specified time, it will proceed to 
register the transfer (63). A company cannot refuse to register a transfer to a bankrupt 
director oh the ground that the shares will pass to the trustee in bankruptcy (64). 

Although the articles prescribe certain conditions which have to be complied with 
to entitle a transferee to get his name on the register, those are matters which the com¬ 
pany may or may not insist upon (65). Where shares are transferred to a firm in the 
firm name, the company is not bound to register the transfer, as the firm is not a 
person (66). «. 

Effect of regittration on comfiany’s lien :—^If the articles give the company a lien 
on the shares, and the directors allow registration of transfer before the debt is paid, the 


(53) Sonawala v. Lahore Electric Supply Co. [1936] L. 207, 159 I.C. 766. 

(54) Peninsular Life Assurance Co. (19361 B- 24, 37 Bom. L.R. 904, 160 I.C. 638. 

(55) Hakim Rai n, Peshawar Bank [1915] 31 LC. 865; Nanney v, Morgan [1885] 37 Ch. 
I3. 346. 

(56) Powell V. London & P. Bank [1893] 2 Ch. 555; Ex. p. Sargent [1874] 17 Eq. 273; 
Taylor v. G. I. P. Ry. Co. [1859] 4 De G. & J. 559; France t;. Clarke [1885] 26 Ch. 
D. 257; Fox v. Manin [1895] 64 L.J, Ch. 473. 

(57) Murray v. Bush [1873] L,R. H.L. 37, 50; McEuen v. West London &c. Co. [1871] 6 Ch. 
App, 665; Musgravc & Hart’s case [1867] 5 Eq. 193; Marino’s case [1867] 2 Ch. 
App. 596; London Founder’s Assn. v. Clarke [1888] 20 Q.B.D, 576; Ex. p. Hennessey 
[1805] 2 Mac. & C. 201. 

(58) Wklcy, 11th cd„ p. 683. 

S Dodds V, Cosmopoijtan Insurance Corpn. [1915] S.C. 992. 

Hakim Rai v. Peshawar Bank (supra). 

(61) Custard’s case [1869] L.R. 8 Eq. 438. 

(62) Grundy v, Briggs (infra). 

(63) Grundy u. Briggs [1910] 1 Ch. 444. 

(64) Sutton V. English & Colonial Produce Co. [1902] 2 Ch. 502. 

(65) Union Indian Sugar Mills Co. v. Jai Deo [1921] 44 All. 151 (153). 

(66)Vagliano Anthradte Collicrie# {19101 W.N. 187, 103 L.T. 211 ; see also obiemtiomi 
of FarweU L. J. in Sadler v. Whiteman [1910] 1 K3. 868 at p. 889: bat aee 
Weikersheim's ca*e [1873] 8 Ch. App. 831. 
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!09eft the iteeurity (<$7). But the dh^urs eantic^ by dekyiug regl«tmtiou» itcqulie 
a lien which wuutil defeat the transfer (68)* A putduiser of share! subject to a lieh Is 
bound by it ; but he may requite the company to resort first to any shares remaining itt 
the hands of the transferor (69). A purchaser at Court sale is entitled, as of right, to 
have his name entered on the register of members, but he is subject to the same rules 
as a private purchaser (70). 

Seeiirily on shares A security may be given on shares by a legal mortgage in 
which case a transfer to tbe mortgagee is executed and registered, or by an equitable 
mortgage by deposit of the share certificate with or without a transfer in full or in blank 
executed by the mortgagor. But the equitable mortgagee's position is not always safe 
as the mortgagor may obtain a fresh certificate and frustrate the claim of the mort¬ 
gagee (71). The position of an equitable mortgagee of shares is not however prejudiced 
by the mortgagor's bankruptcy, although the shares remain registered in his name and 
notice of the mortgage has not been given to the company (72). On the other hand, 
even an out and out transfer is unavailing if the registration was obtained by misrepre¬ 
sentation (73). When a shareholder executes blank transfers to enable another to deal 
with the shares, he is bound not to do anything to prevent registration of the transfer, 
and if he does improperly intervene, he will be liable in damages (74). 

A mortgagee of shares must give notice of his incumbrance to the company, or his 
lien will be lost as against a subsequent purchaser for value without notice (75). Where 
the mortgagee of shares gave notice of the mortgage to the company before he made the 
advance to the mortgagor and the company assented to the deposit of the shares to the 
mortgagee, the latter was entitled to have the deposit of shares registered in the books 
of the c'ompany and to be paid dividends thereon (76). Where a principal entrusts an 
agent with securities and instructs him to raise a certain sum upon them, and the agent 
borrows a larger sum, the lender being Ignorant of the limitation, the principal cannot 
redeem the securities without paying the lender all he has lent, although the agent has 
obtained the loan by fraud and forgery and although the lender made no inquiry (77). 
Where shares are pledged with a company, the legal owner thereof is the shareholder and 
not the company. He alone must be held liable for all unpaid calls thereon (7$). 

“A mortgagee of shares,” observed Lord Halisham, L. C. in a recent case, ‘‘cannot 
split up the interest of the mortgagor and sell the mortgagor’s beneficial interest while 
retaining for himself the legal title, any more than a mortgagee of a hofise can sell 
the fixtures in the house leaving the mortgagor the equitable owner of what is left” (79). 

Forged transfer: —forged transfer does not give the alleged transferee a title to 
the shares and does not estop the company by registration (80). If a company acts upon 
a forged transfer, it may be compelled to restore the shares to the true owner paying him 
also any dividends that may have been declared in the meantime (81). Even tbe sending 

(67) Bank of Africa u. Salisbury Gold Co. [1892] A.C. 281. 

(68) M*Arthur Ltd. u. Gulf Line Ltd. [19091 S. C. 732 (Ct. of Scss,). 

(69) Buckley, 10th cd., p. 42, 

(70 Gray u. Stone [1895 W.N. 133, 69 L.T. 282. 

(71) Bradford Banking Co. u. Briggs, Sons dt Co. [1886] 12 App, Cas. 29. 

(72) Colonial Bank u. Whinney [1886] 11 App. Cas. 426. 

(73) Liiidlaris case [1910] I Ch. 207, 312 (CA.). 

(74) Hooper u. Herts [1906] 1 Ch. 549. 

(75) Gumming v. Prescott {18371 2 Y. & C. 488. 

(76) Prict8ch u. E. B. Indigo Co. [1866] 1 Ind. Jur. N. S. 278. 

(77) Brocklc8by v. Temperance P. B. Society [1895] A.C. 173 (183). 

(78) West u. Beni Pershad [1914]'24 LC 236, 165 P.LJL 1914. 

(79) Hunter v. Hunter [1936] A.C. 222 at pp. 248-49. 

miSiiniii V. Anglo>Ainerican Telegmph Co. [1879] 5 QJ1.D. 188; Davis o. Bank of 
England [1824] 2 Bii$. 393. 

filDBiuncm v» Ninth StsdSordihlre Go. [1888] 38 Ch. D« 458; Barton u Loudon de 
N. W. Ry. Co. i4 QJWD. 77- 
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of a noike fo tlic allege tranifieror to the Offect that a txaosfer in his oatno ba# been 
lodged, doc« not protea ibe company in the cate of a forged transfet^SZ). The ccan^ 
pany will however he entitled to damages from the person who procured registration by 
the forged w^maitx (8Z). 

As observed by Kanga, J,, “except where a shareholder is estopped from denying the 
title of some particular transferee, the general rule of English law is that a purchaser 
ctf shares actiuires no better title than his vendor himself has [Colonial Bank v. Cady] (84) 
and that sbmes in this respect are like other goods and chattels’* (85). 

impBed contract to mdemnify for forgery: —A contract will however be implied 
on the part of the person lodging a transfer that he will indemnify the company if the 
document prove to be forgery, and the broker, who deposits the forged transfer in good 
faith, is equally liable to the company for any loss it may suffer thereby (86). If the 
forgery is discovered before the transferee has acquired rights by estoppel, the com¬ 
pany may recover the certificate and remove the transferee’s name from the register. 
If the broker represents that he has authority to act for the supposed transferor, he is 
liable upon an implied contract that he has authority (87). A person who identifies a 
transferor is liable, if it turns out that a fraud has been committed (88). 

Prodttctioii of share certificate :—^Whether a transfer should or should not be 
registered without production of the share certificate, is a matter within the discretion 
of the directors (89). In passing transfers the directors should not act upon undertakings 
or promises given to the intending purchasers, but should exercise an unfettered dis¬ 
cretion (90). If a director refuses to attend a board meeting to pass transfers and so 
makes it impossible to form a quorum, the Court will order rectification of the register of 
members by inserting the name of the transferee in the pbee of the transferor (91). 

Which ohjectioiis are valid :—^The mere fact that transfers of shares arc made to 
increase the voting power of the transferor or in his interest, is no ground of objection 
to the transfer, for the directors have no power to refuse a transfer of shares, as it is a 
right of property, except upon personal objection to the transferee (92). It is no valid 
objection that the transfer is made to avoid a prospective call (93). A colourable 
transfer however will not discharge the transferor from liability (94). But the transfer 
of a controlling interest in a company is not a mere matter of internal management, 
as it may involve a complete transformation of the company and consequently may, in 
a proper be restrained (95). 

CeartificaticNi and estoppel: —^By certification the secretary does not warrant the 
transferor’s title or the validity of the several documents which together establish his 
title (96). There is no estoppel where the secretary certifies without authority (97). The 


(SZlBartcm v. London dr N. W. Ry. Co, (supra). 

(83) Sheffield Comn. o. Barday [1905] A.C. 392; see also Starkey v. Bank of England 
fl903] A.C. fI4. 


B A. 

15 App. Cas. 267. 

V, Mangaldas [1921] 46 Bom. 489, 502. 
(86) Sheffield Coipn. o. Barday (supra). 

(8^ Starkey v. Bank of England [1903] A.a 114. 


(87) Starkey v. Bank of England [190: 
(88l Bank of Engknd n. Cutler [1^7] 


1 K.B. 889. 
H.L. 496. 1 


Queen [1877] 7 H.L. 496. Sec now sub^s. (3) of s. 34. 

[1920] I.R. 107. 

[1917] 2 Ch. 349; the successive operations by which a transfer Is 


varnisn v-o. tivi/j z un. me successive operation 
validly made has been pointed out in this case, vidk p. 354. 

(92) Moffat V. Farquhar [1877] 7 Ch. D. 591. 

(93) Cawly fit Co. [1889] 42 dh. D. 209 (CJi.). 

(^Hyam's case [1859] I De G. F. & J. 75 (CA.). 


(96)^ Lindley L. J. in Bishop v. Ballds Consolidated Co. [1090] 25 Q.B.D. 512; Rlvett* 

*'• Oitinigh [im] A.C, 117; BUhop v. B«lki, OptwoUdated 
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boatd o< directors it gimeriilly the body which hat attihority to direct z^;itti«iloii of 
motfer* The tecretary hat no implied authority from the dkectort of die compthy 
to tegitter trtmtfert (98). U a transfer of shares purporting to be fully paid tip Is 
certiied, the shares bdog in fact only pardy paid up^ the company will be estopped 
from denying that the shares are fully paid up (99). The receipt* after lodgment of 
certificate* does not bind the company either to recognize the transferee’s tide to the 
shares or to issue the corresponding certificate (1). 

In permitting the secretary to certify transfers* the company does not authorize 
him to do more than give a receipt for the certificate of shares* If the secretary gives 
a receipt or an acknowledgment for certificates which have not been lodged* the company 
is not estopped from setting up the facts (2)* nor is the company estopped from denying 
the alleged transferee’s tide on the ground of invalidity of the forged transfer (3)* as 
the certification does not guarantee the tide of the person lodging the certificate (4). 
If the secretary certifies a transfer when no certificate of the shares have in fact been 
lodged* his statement in that behalf is not in law the statement of the company (5). 

A transfer wrongly certified confers no liability on the company (6). If the secretary 
instead of cancelling the deposited certificate parts with the same* the company would 
be liable for any loss occasioned thereby* but would incur no liability to a third person 
with whom the transferor might improperly pledge the certificate (1). After registration 
of the transfer the original certificate should be destroyed, otherwise in case of fraud 
committed by the transferor, the company may be liable to the transferee if he has 
suffered any damage thereby; but the company is not liable to a third person (1). 

For other cases bearing on the question of validity of transfers and their recogni'* 
tion by the company* see notes to s. 38, post 

Transfer in blank:—^Whether it be a matter of agency or authority or contract* 
the transferee in cases of transfers of shares In blank has the right to fill in the necessary 
particulars including his own name as transferee and the date of the transfer after the 
death of the original transferor. The instrument then is complete and the transferee 
is entitled to have his name registered in the company’s register (7). Where a transfer 
in blank has been used for effecting a transfer* the transferor cannot take a technica! 
objection as to the filling in of the consideration to defeat the object for which he 
gave the transfer (8). But where a debtor delivers to his creditor a blank transfer by 
way of security, that docs not enable the creditor to delegate to another person authority 
to fill up for purposes foreign to the original contract (9). If the owner of the certificate 
leaves it and an executed transfer with his broker who wrongfully pledges it with a 
bank, the title of the bank which had no notice of the fraud will prevail (10)* But 
where the plaintiff wishing to sell certain shares was induced by his broker to execute 
a transfer in blank and the broker afterwards filled in the number &c. of the shares 
of another company of which the plaintiff was the owner* and the broker also stole the 

(981Chida Mines v. Anderson [1905] 22 T.L,R. 27. 

(99)Mackay’s case [1896] 2 Ch. 75/; George Whitcchurch Ltd, v. Cavanagh (supra). 

(l)i.ongiuan i>. Bath Electric Tramways [1905] 1 Ch. 646. 

(21 George Whitchurch & Co. v. Cavanagh (supra), per Lord Macnaghten at p. 125. 

(3) Rivett>Camac u. Moffusstl Bank (supra). 

(4) Ibid p. 74. 

(5) KUenwort, Sons & Co* v. Associated A)|tomatic Machine Corpn. [1934] 50 T.L.R. 244 
(H.L.). 

(6) Mam]al v, Gordhan Spinning dec Co. [1917] 41 Bom. 76; Nagabhusanam v. Ram* 
Chandra [1922] 45 Mad. 537. 

(7) Bengal Silk Mills Co. [1942] C. 461, 45 aW.N. 1109, [1942] I Cal. 122, 201 I.C. 778, 
relying on Carter v. white [1884] 25 Ch. D. 666* 

(8) lnao*Qiina Steam Navigation Co. [1917] 2 Ch. 100. 

(9) France v. Oarkc [1884] 26 Ch. D. 257. 

(10) Fuller u. Glyn. Mills* Curry dc Co. [1914] 2 K*B. 168; Fazal o. Mangaldas [1921] 4^ 
Bom, 489. 
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abare asrtificates from tbe plalatiffi’s box and passod the transfer as a gemdl^e |]aiisler» 
a fuii tbe naWr of the purcbaaer was registered* it was held that the plaintiff wa# not 
guilQT of culpable negligence such as estopped him frcan asserting that the transfer deed 
ims a forgery and from claiming damages and a mandamus to have his name restored 
to tibte register (11)« A transfer in blank executed by an executor* who had not registered 
as owner of the shares* will not estop the owner (12). **Whatever may be the 
effect of an instrument sp executed, one thing is clear that it cannot be regarded as 
either in law or by custom equivalent to a certificate and transfer executed by the 
registered owner himself’* (12). In the last cited case l^ord Watson observed i **Not- 
withstanding his having parted with the certificate and transfer* the original transferor* 
who is entered as owner in the certificate and register* continues to be the only share* 
holder recognized by the company as entitled to vote and draw dividends in respect 
of the shares* until tlxe transferee or holder for the time being obtains registration in 
his own name. It would therefore be more accurate to say that such delivery passes 
not the property of the shares* but a title, legal and equitable, which will enable the 
holder to vest himself with the shares without risk of his right being defeated by any 
other person deriving title from the registered owner” (13). Where a person obtains 
possession by fraud of a share certificate and a transfer in blank executed by the owner, 
he cannot however pass a good title to a bona pde purchaser for value (14). But if a 
seller is induced to perform his part of a valid contract of sale and to deliver the goods 
to the buyer in performance of that contract by fraud or cheating on tlic part of the 
buyer, the property in the goods delivered passes to the buyer, and if he sells and 
delivers the goods to a bona fide purchaser for value without notice, it passes to sucli 
a purchaser (15). 

In the case of a share certificate with a blank transfer duly signed by the registered 
holder, the right principle is that each prior holder confers on the bona fide holders 
for value of the certificate for the time being an authority to fill in the name of the 
transferee and is estopped from denying such authority, and to this extent, but no 
further, is estopped from denying the title of such holder for the time being (16). By 
delivery an inchoate legal title passes; but a title by unregistered transfer is not equi* 
valent to the legal estate in the shares or to the complete dominion over them The 
certificate with blank transfers ‘^contemplates transfer by getting in the name of the 
transferee and by registration on the books of the company” (17). 

Where the transfer in blank was not executed by the transferee, nor the board of 
directors* consent was obtained (as required by the articles) to the transfer, nor the 
shares were transferred to the name of the transferee in the register, it was held that 
the transferor's name could not I)e removed from the list of contributories (18). 

Stamp ;—Where a transfer has been passed by mistake and the transferee’s name 
has been entered in the register of members, it may be corrected by the company and 
the register amended (19). Tlie register however should not be altered on the basis of 
a transfer not duly stamped, and the directors are entitled to go behind what appeared 
on the face of the document (20). A company is not bound by the consideration stated 
in the transfer. Registration may properly be refused if the stamp is not adequate to 


(11) Swan v. North British Australian Co. [1863] 32 L.T. (Ex.) 273. 

(12) Colonial Bank u. Cady [1890] 15 App. Cas. 267, 27*9. 

(13) Ibid, at pp. 277*78. 

(14) Ha2an Mull v. Satish [1918] 46 Cal. 331; sec s. 108 of the Contract Act. 

(15) Fazai v, Mangaldas [1921] 46 Bom. 489. 

(16) Colonial Bank n. Hepworth [1887J 36 Ch. D. 36. 

(17) Ibid at p. 53 per Chuty J. See also Sheffield &c. Ry. Co. v. Woodcock [1841] 7 

M. 6c W. 574. ^ ^ 


18) East India Banking Co. [1867] 3 Bmo. H.CR. (O.C) 113. 

19) AndeM<m’» cate [1869] 8 Eq. 509. 

,20) Maynard o. ContoUdated K. C. Corpn. [1903] 2 K3. 
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tibe ml coii»l4eniiioii (^}. Bui if a tsau^ is apparently stamped propcady and the 
traaaferee’s name is registered, an objecdon taken submqueatly will not aHea the 
transferor^ tide (21). As to wbo shall pay the stamp duty, sec s. 29 [No. $Z (a)J of ’ 
the Stamp Act (H of 1899). For stamp duty on transfer sec Appcndix~-““Stainp duty'^ 

FrioHty ol between two persons claiming title to shares registered in 

the name of a third person, priority of title prevails unless the claimant second in point 
of time, can show that as between himself and the company, before the company 
received nodee of the claim of the first claimant, the second claimant has acquired the 
full status of a shareholder, or at any rate that all the formalities have been complied 
with, and that nothing more than some ministerial aas remains to be done which the 
company cannot refuse to do forthwith (22). 

If none of the transfers arc registered, the first in point of time has priority (23), 
and this priority Is not lost because some ministerial act has not been done (24). The 
onus is on the transferee, later in point of time, to show that he acquired the full status 
of shareholder earlier (25). 

Deed is not necessary :—A transfer of shares need not be made by deed unless 
the articles so require it (26). (A deed means one signed, sealed and deUvered) (27). In 
such a case, in the absence o£ conduct estopping the party from disputing that he is a 
shareholder in respect of the shares transferred, the transfer is not valid without a 
deed (28). There is no estoppel where the documents are prtma facie complete (29). 

Surrender of share :—It is not open to a siiareholder to surrender his shares, or 
to the company to accept the surrender, unless the act of tlie company can be brought 
within the rules relating to forfeiture of shares (30). A surrender of shares, the com- 
pany releasing the shareholder from further liability in respect of the shares, is equi* 
valent to a purchase of the shares by the company and is therefore illegal and void (31). 

Share certificate :—In India share certificates are mot able property within s. 108 
of the Indian Contract Act (32). Shares are ^'goods'* also within the meaning of s. 76 
of the same Act, and where die denoting numbers of the shares are not ascenained at 
the time of the contract, but share certificates are handed with transfer executed by 
tlie transferor (even in blank) and accepted by the purchaser, the shares became 
ascertained goods and the sale is complete (33). “Title to get on the register consists 
in the possession of a certificate together with a transfer signed by the registered 
holder” (33). Provisions in the articles authorizing the holders of scrips to pass shares 
by delivery arc irregular and such a company may be ordered to l>e wound up (34). If 


(inindo-China Steam Navigation Co. (supra). 

(22) Scthna o. National Bank of India (1912) 36 Bom. 334; Moore o. North-Western Bank 
[1891] 2 Ch. 599; sec also Peat v, Clayton [1906] 1 Ch. 659. 

(23) reat v. Clayton (supra). 

(24) Moore u. North-Western Bank (supra); Ireland v. Hart [1902] 1 Ch. 522. 

(25) Bunn*s case [1860] 2 Dc G. F. & J, 275; Elkington*s case [1867] 16 L.T. 301, 2 Ch. 
App. 511. 

(26) London Founder's Assn, v, Qarke [1888] 20 Q.B.D. 576. 

(27) In England the Companies Clauses Act, 1845 required a transfer of shares to be by 
deed, but since 1862 the language used in Table A has been “instrument in writing.^* 

(28) Maynard v. Consolidated K. C. C^rpn, [1903] 2 K.B. 121. 

(29) Balki8 Consolidated Co. [1888] 58 Lt. 300. 

(30) In re Mirza Ahmad fI924j M.W.N. 582, 83 LC. 94; Bellerby o. Rowland dec Co. [1902] 
2 Ch. 14; Denver Hotel Co. [1893] 1 Qi. 495; Collector of Moradabad o. j^uity 
Insurance Co. [1948] O. 197, 23 Luck. 210, (1948) O.W.N, 172. 

(3t)BeUer^ v. Howland dec. Co* [1902] 2 Ch. J4, at p. 25; Trevor o. Whitworth [1887] 12 
App. Cas. 409; Vazimial i;. Makran Coast Steam Navigation Co. [1838] Sind 287. 

(32}Fazsd v. Mangaldas [2921] 46 Bonn 489; Hazaii Mull o. Satish [1918] 46 Cal. 331. 

miManeckJi o. wadilal Sarabhai dtc. Co. [1926] 53 LA. 92, 50 Bom. 360, 30 CW.N. 890. 

(34) Pdneess of Ruess o. Bos [187{] L.R. 5 H.L. 176. As to scrips, see notes to s* 29 posi. 
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m aliateholder diftpMcs of Ms shares by invalid tiansfer, lie xemains liable ia zesipect df 
those shares (35). 

PostUoa of poreltasor at Court tale In MamUd v. G<^dhm Spiiming Co. (36) 
and Nagahhusamm v. Bamchandra (37) it was held that a purchaser td shares at a 
Court sale was in the same position as a transferee from a shareholder and therefore his 
r%ht to have his name registered was subject to the discretion given to die directors 
to refuse registration of a transfer. But this has been doubted in a later decision (38) 
of the Madras High Court. Srinivasa Ayyangar and Anantha Krishna Ayyar, }|. have 
in this case held that in the absence of anything in the articles forbidding the same, 
a sale by the Court of shares held by a member has the effect of transferring the shares 
to the purchaser and that the expression ''transfer** is not by Itself altogether appropriate 
to indicate a sale by the Court, and therefore any provision regarding voluntary transfer 
in the articles will not apply to transfer by a Court sale. They have further held that 
O. XXI, r. 80, C. P. C. is only permissive and it is not necessary, when a share of a 
company is sold in Court auction, that the Court should execute a transfer before the 
pturchaser can be entitled to such share. Thei^ Lordships are of opinion that this rule 
is applicable to cases where, for instance, specific performance of an agreement to sell 
shares has been decreed. But with great respect to the learned Judges it is submitted 
that the view taken by them of the articles in that case and of Rules 79 and 80 of 
Order XXI, C. P. C. do not appear to be correct. It is apprehended that to the case 
of a purchase at a Court sale of shares belonging to a deceased member, the articles 
relating to transfer of shares are more appropriate than those relating to transmission 
of shares. It may also be pointed out that Rule 80 forms part of a group of Rules 
which come under the heading "Sale of movable property;** so the words "where the 
execution of a document .... is required to transfer such . . . share** probably mean 
that where such execution is required by the articles of association of the company. 

Situs of share :—^The true test of situs of a share for the purpose of jurisdiction 
is—"Where could the shares be effectively dealt with** ((39), that is, where there is a 
branch office for regisuation of transfer of shares and not necessarily the head office (39). 
Following the last cited cases the Judicial Committee have held that the test which 
must be applied to determine the local situation of shares is where the shares can be 
effectively dealt with: where a trknsfer of the shares must be effected by a change in 
the register of members, the place where the register is to be kept under the law 
determines the locality of the shares (40). 

Forfmture of shares generally :—The question whether the fully paid up shares 
of a company can be forfeited by the company, t.e., whether a company is entitled to 
forfeit the shares of a member in accordance with its articles of association otherwise 
than for non-payment of calls on the shares came up before Mr. Justice Das of the 
Calcutta High Court in a very recent case (41). The Calcutta Stock Exchange Associa¬ 
tion, Ltd., in pursuance of its articles of association, forfeited the share of a member 
upon his failure to fulfil his engagement with other members. A creditor who had 
already attached the share took out an injunction restraining the association from 
patting with the sale proceeds of the share. It was held that the injunction should be 
dissolved (41). In the last cited case Mr. Justice Das has held that the Act sanaions 

(3^ Buckley, 10th ed. p. 42* 

(S^ManUal v. Gordhan Spinning &c. Co. [1917} 41 Bom. 76. 

(37) Nagabhusanam v. Ramchandra [1922] 45 Mad. 537. 

(38) Mohidecn t;. TinneveUy Mills Co. [1928] M. 571, 21 M.L.W. 982, fll W. 225. 

(39) Brassard v. Smith [1925] A.C. 371 at p. 376; A. G. v. Higgins [1857] 2 H. dt N. 33. 
>(40) Erie Beach Co. v. A. G. of Ontario [1930] A.C. 161 (P.cT, [1930] P.C, 10; Ahmed v. 

Cdkctor of Surat [1936] B. 447, 41 L.R. 934. 

(41)Nareeh Chandra n.^Ramani Kanta [1945] 49 aW.N. 503. 
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lodekmie of iliam geiicrallf and not for non*{Miymeiit of calls only^ and TaNe A of 
the Act does not control tibe forfeiture reco|fnl 2 ed in the body *of the Act in s. 32 (2) (g) 
and in Form £ of Sdi. HI* He has also held that the shares of a company are hdid 
subject to its articles of association and any liability to forfeiture under the articles is 
an inherent defect in the ri^ts of a member and that a creditor can have no higher 
rig^t His Lordship has further held that the exercise of the power of forfeiture does 
not bring about any illegal reduction of capital in contravention of s. 55 of the Act 
especially in view of the fact that the shares arc fully paid up; nor docs such forfeiture 
amount to a buying by the company of its own share in contravention of s. 54A. 

In the aforesaid case Mr Justice Das said: “In Stiebers Company Law, 3rd ed., 
p* 206, in Halsbury’s Laws of England (Hallsham, ed., Vol. V), Arts. 492-93, in Gore- 
Brown’s Joint Stock Companies, 34th ed., p. 408 and in the students’ portion of Topham’s 
Principles of Company Law to which I have been referred by Mr. Mitia, there arc 
passages suggesting that forfeiture otherwise than for non-payment of calls is 
invalid” (42). He has also referred to Hopkins v. Mortimer, Harley & Co, (43)—a decision 
to the same effect, but his Lordship has differed from the view taken by Mr. Justice 
Eve in that case. Now with very great respect to the learned Judge it is submitted 
that the view taken by Mr. Justice Eve and ihc learned authors in En^nd seems to be 
correct and there appears to be no direct authority in the long course of decisions on 
company law in England supporting the view of Mr. Justice Das. The reference to 
forfeited shares in s. 32 (2) (g) and Form E of Sch. HI of the present Act is, it is 
apprehended, no direct authority for the proposidon that the Art sanedons forfeiture 
of shares generally. Even in respect of provisions in the articles of associadon of a 
company authorizing forfeiture of shares for non-payment of calls, it is settled law 
that such arddes should be striedy construed (44). The above decision of Mr. jusdee 
Das has gone further, for it says: *Thc8c artides afford means to the association to get 
rid of a defaulting member .... the defaults leading to suspension, expulsion and 
forfeiture contemplated by these clauses cover a variety of misconduct which renders 
the member guilty of such misconduct an undesirable member” (45). 

For the definition and meaning of “share” sec s. 2 (1) (16) and notes thereto. 

For other cases see notes to s. 38 and regulations 18 and 20 of Tabic A. 

Shares of companies registered under Act XIX of 1857 and Act Vn of 1860 were 
transferable in the manner then in use or in such other manner as the compad|l 
might direct. 

29 , A certificate, under the common seal of the company, 
specifying any shares or stock held by any 
Certificate of shares or member, shall be prima facie evidence of the 
title of the member to the shares or stock therein 
specified. 

For definition of “share” see s. 2 (I) (16). 

Meaning of stock t —^“Stock” is the aggregate fully paid up shares l^ally 
consolidated and portions of which aggregate may be transferred or split up into frac¬ 
tions of any amount without regard to the original nominal amount of shares (46). 
When shares have been fuly paid up, they may be turned into stock and notice of this 


(42) Ibid at n. 508. 

(43H1017] f Oi. 646. 

(44) see notes to Reg. 25 of Table A post. 

(45) Nareah Cbendn v. Ramani Kanta, supra at p. 509. 

(46) M«trii» u. Aylaier C187S] L.R. 7 HJ* 717, 
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must be given to the registrar (47), The issue of a partly paid up stock is void{4S). 
A forged transfer of stock docs not affect the title of the stock-holder (49). 

Cerlifieale of shares The certiffcate of shares is the documentary evidence In 
the possession of the shareholder (50). It is not a negotiable instrument or warranty of 
title by the company (51). But if a bona fide purchaser for value acquire the shares 
rdyittg on a certificate, the company will be estopped from denying the validity of the 
certificate (52), even if the transfer be a forged one (52). The measure of damages Is the 
vsdue of the shares at the time the company first refused to recognize him as a share¬ 
holder (53). But the payment of dividend does not estop the company from denying the 
payee^s title to the shares (54). If the company authorize the issue of a certificate to a 
person, it is however estopped from denying his title (55), and if the company is unable 
to give him the shares, it will be liable in damages (56). On the other hand, if an olficer 
of the company issues certificates without authority, there will be no estoppel (57). The 
company may however be liable in damages for tlie fraud of its officers committed Within 
the scope of their authority (58). 

The certificate is a statement as against the company ihat the person, whose name 
appears on it, is the registered holder of the shares (59), and in the case of a bona fide 
purchaser for v^alue without notice, that the amount certified as paid has been paid (60). 
The company is not however estopped from denying the purchaser’s title by the mere fact 
that it has treated him as a shareholder by sending him a dividend warrant (61). Where 
the certificate contained a statement that the shares were fully paid up, the onus lay 
on the liquidator to show that the party sought to be made liable had notice that they 
were not so (62). The company will not be liable on share certificates to which the 
secretary has forged the directors’ names (63). 

A foot-note under the share certificate to the effect that before a transfer is re¬ 
gistered the certificate must be produced is only a warning. As it is not addressed to 
outsiders it does not create a contract or estoppel (64). A director, by being merely 
present at a meeting at which a certificate is passed, is estopped from denying its 
accuracy (65). 


(47) Section 51. 

(48) Home & Foreign Investment Co, [1912] I ^h. 72. 

(49) Davies v. Bank of England [1824] 2 Bing. 393. 

^0)Societe Generale de Paris v. Walker [1885] 11 App. Cas. 20; Burkinshaw v. NicoUs 
^ 11878] 3 App. Cas. 1004, 1027: followed in A. W. Hall & Co. fl887j 37 Ch. 712. 

(51) Longman v, Bath Electric Tramways [1905] I Ch. 646 (C.A.); Hazari Mull v. Satish 
[1918] 46 Cal. 331. 

(52) Bahia Ac. Ry. CJo, [1868] L.R. 3 Q.B. 584, 595; Ottos Kopje Diamond Mines [1893] I 
Ch. 618; Ruben v. Great Fingall Consolidated Co. (infra). 

(53) Bahia &c. Ry. Co. [1868] L.R. 3 Q.B. 584, 595; Ottos Kopje Diamond Mines [1893] 1 
Ch. 618; Ruben v. Great Fingall (Consolidated Co, (infra). 

(54) Foster v. Tyne Pontoon Ac Co. [1894)^63 L.J. (Q.B.) 50. 

(55) Dixon v, Kennaway & Co. [1900] I Ch. 833. 

(56) Tomkinson v. Ballus Consolidated Co. [1891] 2 Q.B. 614; on appeal [1893] A.C. 396. 

(57) Ruben v. Great Fingall Consolidated [1904] 2 K.B. 712, affirmed in the House of 
Lords [1906] A.C, 439. 

(58) Lloyd n. Grace Smith & Co. [1912] A.C. 716. 

(59) Bahia &c. Ry. Co. (supra); Tomkinson n. Balkis Consolidated Co. (supra). 

(60) Burkinshaw n. Nicolls (supra); Bush's case [1874] 9 Ch. App. 554; Bloomenthal v. 
Ford [18971 A.C. 156; M^kham A Darter’s case [1899] 1 Ch. 414; British Farmers P. L. 
Coke Co. J1878] 7 Ch. D. 533. 

(61) Foster v. Tyne Pontoon &c. Co. [1894] 63 L.J. (Q.B.) 50, 

(62) A. W. Hall & Ca (supra); Burkinshaw v* NicoUs (supra); see also Bloomenthal v. 
Ford (supra) A Balkis &c. Co. n. Tomkinson [1893] A.C. 396. 

(63) Ruben u. Great Fingall Consolidated [1906] A.C. 439. 

(64) toWord V. Tame, Kdth. Blackman & Co. [19051 1 Ch. 2%; ivvened <m factt flOOSl 

: Guy JVaterlow [19091 25 TiA. 51S. ‘ ^ 

(65) IBxoii v. Kennaway & Co, (nipca). 
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Sci^ liwrtifitalcHi cmificates ^ often incorrectly mentioned ae «cti{w* 

*^Iii »cr!p companieii where scrip certificates jbave been issued entitling the holders, on 
certain conditions complied with, payment of instalments and registration, to shares, 
there will, if such conditions are conations precedent, be no completed contract until 
the conditions are complied with. The contract will be merely contract entitling the 
scrip-holder at some future time to apply for or receive an allotment of shares. And 
at any rate, an allottee of scrip in such a case who sells his scrip before registration, or 
whose scrip is forfeited for non-payment of instalments, is not liable for shares. But 
if an applicant has become and been registered as a shareholder, and then the company 
having no power to issue anything but shares transferable by deed issues to him scrip 
certificates transfcniblc by delivery, and he deliver them to a purchaser, this does not dis¬ 
charge him from liability as a shareholder. For the transaction amounts at most to an 
equitable contract that the company will accept the* holder of the scrip certificates as a 
shareholder on the allottee doing all acts necessary to clothe him with that contract; 
but this cannot shift the legal liability’’ (66). 

Scrip certificates, by which it was certified that after the payment of certain instal¬ 
ments, the bearer thereof would be entitled to be registered as the holder of shares in a 
hanking company, were issued to the plaintiff and by him deposited with a stock-broker 
for the purpose of paying the instalments remaining due and dealing with such certifi¬ 
cates as the plaintiff should direct. The broker in fraud of the plaintiff and without his 
authority deposited the scrip with the defendants who were not aware of the fraud. It 
was proted that the usage among the bankers, discounters, money dealers and on the 
stock exchange had been for many years to treat such scrip certificates as negotiable 
instruments transferable by mere delivery: Held on the authority of Goodwin v. 
Roberts (61) that the defendants were entitled to the scrip certificates as against the 
plaintiff (68). The scrip of a foreign Oovernment issued by it in negotiating a loan (which 
scrip promises to give to the bearer after all instalments have been duly paid, bond for 
the amount paid, with interest) is by the custom of all stock markets of Europe a negotiable 
instrument, and passes by mere delivery to a bona fide holder for value. Englis'h law 
follows this custom—and any person taking it on good faith obtains a title to it in¬ 
dependent of the title of the person from whom he took it (67). When the instalments 
mentioned in the scrip have been actually paid, the strip is as much a symbol of money 
due, and as capable of passing current by delivery, as the bond itself would be (69), 

Where debentures or debenture stock are allotted upon the terms that the same 
shall be paid for by instalments, it is usual to issue provisional bearer scrip certificates to 
the subscribers, to be exchanged for definitive debentures or for stock certificates when 
all the instalments are paid and to endorse upon the scrip certificate the pa 3 rments of the 
several instalments. The bearer of the certificate, when the instalments are paid, is 
entitled to have the debentures or stock certificate to he issued to him (70). 

Seal — ^proof of s—The mere affixing of the seal is sufficient witliout witness, unless 
the articles of association provide otherwise. Where there is a common seal put to a 
deed, that is title enough of itself without witness to prove it, and if it be said that it 
was put to by the hand of a stranger, that shall be proved on the side that says so (71). 
Proof of the seal may be given by any one who knows it, and it is not necessary to call a 


(66) Buckley, 11th cd. pp. 49-50. The framers of the Indian Companies (Amendment) Act 
XXn of 1936 have erroneously, it is submitted, used the word “scrip” for share certi¬ 
ficate in the new s. 34, sub-s. (3). For form of a scrip certificate see Palmer’s Com¬ 
pany Precedents, 15th ed. [1938], p, 1044. 

(67) Goodwin t?. Roberts [1876] 1 App. Cas. 476. 

(68) Rumball v. Metropolitan Bank [1877] 2 Q.B.D. 194. 

(69) Ibid, per Lord SeDbome. 

(70) Halsbury (Haitsham ed.) p, 489. 

(71) Brounkar t). Atkyns [1681] fikintiet 2* 

IS 
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perstm who saw it affixed {72)* When a deed is found to he'sealed, the presumption is 
that the seal was regidarly affixed, and the onus is on the person who alleges the con^ 
trary (73)* ‘^It is not necessary,** as was observed by Lawrence J., ‘Ho prove the seal of a 
corporation in the same manner as the seal of an individual, by producing the witness 
who saw the seal affixed; but when an instrument having a seal affixed to it, purporting 
to be a corporate seal, is produced in evidence, it is necessary to prove that it is the seal 
of the corporation, if there be any doubt about it; otherwise any instrument with a seal 
to it might be produced in Court as an instrument sealed by the corporation** (74). 

A person having power to manage the afCairs of a trading company has implied 
power to affix the seal (75). Negligence of a company in leaving the seal in the custody 
of a dishonest person will not preclude it from pleading that the seal was wrongfully 
affixed, and a forgery gives no title (76). Where a secretary to aid his own fraud wrong¬ 
fully affixed the seal to share certificates apparently in the ordinary course of business, 
the company came under no liability to honest holders of the certificates (77). 'Where the 
certificate is not sealed by the company’s authority, it amounts to a forgery and is not 
binding upon the company (78). See Reg. 76 of Table A and notes thereto. 

Statements in share certificate :—^If it is stated in the certificate that the shares are 
fully paid, the company or its liquidator is estopped from alleging that they are not 
fully paid up (79). But a person, who knew that the shares were not fully paid, cannot 
take advantage of the statement in the certifiaite (80). The fact that the shareholder's 
partner is a director of the company does not howc\er amount to a constructive notice 
that the shares are not fully paid (81). E\en a director may be protected by a certificate 
stating them to be fully paid and signed by himself, if he acted in good faith (81). Where 
the share certificate slated that the shares were fully paid up, the onus lay upon the 
official liquidator to show that the trustee who was the transferee of the shares knew 
that the shares were not fully paid up (82). 

Delivery :—^Delivery of the share certificate may be conditional and may take effect 
only upon some event happening, e,g., upon the consideration being paid. In that case 
until the condition is fulfilled the document is an escrow or scrip and has no effect as a 
deed (83). As to escrow generally see Founding Hospital v. Crane (84). 

Where a debtor assigned all his properties to trustees for creditors, but retained the 
share certificates and subsequently sold the shares to a purchaser for value, the title 
of the trustees who had given notice to the company prevailed (85). 

The certificates of all shares must be ready for delivery within three months after 
allotment of the share or registration of transfer, unless the conditions of issue provide 
otherwise (86). A shareholder is entitled to get his certificate within a reasonable time (87). 
See s. 108 and notes thereto. 

Duplicate certificate :—^Where a company, having no notice of bankruptcy of a 
shareholder, issued a duplicate certificate to his executor on the ;representation thzt the 


(72)Moi8cs u. Thornton [1799] 8 T.R. 307. 

{73)Clfi^ke v. Imperial Gas Co. [1832] 4 B. & Ad. 315. 

(74) Moi8e8 u. Thornton (supra). 

(75) Biggerstaff v. Rowan's Wharf [1896] 2 Ch. 83. 

(76) Merchants of the Staple v. Bank of England [1888] 21 0 B.D. 160. 

(77) Ruben v. Great Fingall Consolidated (supra). 

(781 South London G. Racecourses, Ltd. [1931] 1 Ch. 496, 144 L.T. 607. 

(79) Bloomcnthal v. Ford [1897] A.C. 156; Parbury’s case [1896] I Ch. 100. 

(80) African Gold Concessions Ac. Co. [1899] 1 Ch. 414. 

(81) Coasters Ltd. [19U] 1 Ch. 86. 

(B2)A. W. Hall Sc Co. [1887] 58 L.T. 156. 

TX.R. 281. 

n^H)63 I Ch. 659. 

loo) S« 108 . 

(87) Burden v. Standard Exfdontion Co. [1900] 16 TXJl. 112. 
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original certifiaitie waa loat« white it really wa« in the posseaskm of |he banlcrupt^a asstgnee, 
and dien the eicecutor transferred the shares and the transfer was registered by the com- 
pany, it was held that the purchaser’s title was a legal title and prevailed against the 
assignee (88). A good equitable charge may be created by the deposit of a share 
certificate (89). 

30 . (/) The subscribers o£ the memorandum o£ a company 
... shall be deemed to have agreed to become 

members or the company, and on its registra¬ 
tion shall be entered as members in its register o£ members. 

(2) Every other person who agrees to become a member o£ a 
company, and whose name is entered in its register of members, shall 
be a member of the company. 

Who are members $—The members of a company are tliose persons who collec* 
lively constitute the company. A member is not necessarily a shareholder, for an un* 
limited company or a company limited by guarantee may exist either with or vrithout 
share capital (90). But in the case of a company limited by shares the terms "^member” 
aid “shareholder’’ are synonymous (91). The word “member” includes a deceased member 
so long as his name is on the register of members (92). 

Contract of subscriber: —“The contract of the subscriber of a memorandum of 
association,” said Buckley J., 'is of a very peculiar kind. Down to the moment when 
the memorandum and articles are taken to Somerset House to be registered there is no 
contract at all, because the company does not exist, and any contract by the signatories 
must be with the corporation. At the moment of registration two things take place by 
force of the Companies Act, 1862; the company springs into existence, and the subscribers 
to the memorandum of association become by virtue of s. 23 of that Act (s. 30 of the 
present Act), members of the company. There is no executory contract which is subse* 
quently executed. There is no contract at all until the moment when the corporation 
and the character of membership in the signatories to the memorandum come simub 
tancously into existence. I must therefore hold that the subscriber to the memorandum 
cannot have rcscis’<ion on the ground that he was induced to become a subscriber by 
the misrepresentation of an agent of the company” (93). Again: “The contract effected by 
the signature of the memorandum and registration of the company is not merely a con¬ 
tract created between the subscriber and the company. It is a contract whose existence 
is the basis of the creation of the corporation as one of the contracting parties, and every 
other person who becomes a member becomes such on the footing that that contract 
exists” (94). 

In the case of a subscriber of memorandum no allotment of sliares is necessary, 
nor is the entry of his name on tlie register of members necessary. He becomes a 
member ipso facto on the incorporation of the company and liable as the holder of the 
share or shares he has subscribed for (95). 

Obligation of subscriber to memo s—Each subscriber to the memorandum of 
association irrevocably agrees to take from the company the number of shares placed 


(88) London & P. Telegraph Co. fl870] 9 Eq. 653. 

(89) George Whitcchurch Ltd. t;. C^vanggh ]l902] A.C. 117, 126. ^ 

(90) South London Fish Market Co. [1888] 39 Ch. D. 324 (C.A.). 

i 91) Palmer, I3th cd., p. 97. 

92) Tames n, Buena Ventura dec. Syndicate [1896] 1 Ch. 456. 

93)Mrd Lurgan’s case 11902] 1 Ch. 707. 

(94) Lord Lurgan’s case (supm). 

(9$) Collector of Moradabad v. Equity Insurance Co. [1948] O. 197, 23 Luck. 210, [1948] 
O.W.N. 172. 
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to bte ^gnattite (96), and ht becomcft a nuember ipso facto wbother his mw la 
in the registar to not (97), unless all the shares cl the company have been duly 
allotted to others (98). This obligation is not satisfied by the allotment at a subsequent 
period of nominally fully paid shares (99). A person who subscribes the memorandum 
of association for a certain number of shares is bound to take that number of shares 
frrnn the company and pay for them, either in money or money’s worth; obtaining shares 
from a vendor who got them as paid up by his direction will not satisfy the obligation, 
and he would be placed on the list of contributories (1). The present of fully paid shares 
by a third party does not satisfy the subscriber’s obligations in this respect. The issue 
of the certificate docs not estop the company, so long as the certificate has not passed 
to a bona fide purchaser for value (2). When shares are available for allotment, the 
feet that none has been allotted to the subscriber makes no difference, and the liquidator 
is entitled to hold him to the contract (2). A subscriber to the memorandum cannot 
repudiate his subscription on the ground that he was induced to sign by misrepresenta¬ 
tion (3). Unless otherwise agreed, the subscriber is however only bound to pay when calls 
are made (4). The first portion of sub-s. (1) lays down a rule of substantive law and the 
second portion a rule of procedure (5). The words “shall be deemed to have agreed to 
become members of the company” mean that the subscribers of the memorandum are 
to be treated as having become members by the fact of the subscription (6), The first 
directors are bound to see that the allotment is made in their names. They cannot avoid 
their liabiliiy to pay for the shares by pleading their own-default or negligence in not 
making the allotment to themselves (7). A subscriber to the memorandum cannot plead 
that he subscribed it subject to certain reservations (8). 

Liability of subscriber :—^The statutory liability of a subscriber to the memorandum 
of association commences with the signature, and it is not held in suspense until the 
memorandum is registered. There is no locm peniteniiar up to the date of registration, 
and the subscriber cannot, acting independently of the others, cancel his signature even 
on the ground of misrepresentation of the promoter (9). He is liable, whether his name 
has been entered in the register of members or not (10). When a subscriber subsequently 
appHes for and receives allotment of a number of shares, they may be treated as satisfac- 


(96) Alexander v. Automatic Telephone Co. [1900] 2 Ch. 56; Drummond's case [1869] 4 
Ch. App. 722; Pell's case [1870] 5 Ch. App. II. 

(97) 1. H. Oiandlcr & Co. [1926] 48 AIL 580, 24 A.L.J. 691, [1926] A. 550 following 
Machine Exchange Co. [1888J 12 Bom. 311; Whitehead & Bros. Ltd. [1900] I Ch. 804: 
Lord Lurgan’s case [1902] I Ch. 707; Vazirmal u. Makran Coast Steam Navgn. Co. 
[1938] S, 187. 

(98) Macklcy’s case [1875] I Ch. D. 247; Tuffncll's case [1885] 29 Ch. D. 421 ; Evan’s case 
[1867] 2 Ch. App. 427; London P. C. Coal Co. [1877] 5 Ch. D. 525; Naraindas Labore¬ 
rs [1934] S. 39, 149 I.C. 869; Snell’s case [1869] 5 Ch. App. 22; Hall’s case [1870] 
5 Ch. App. 707. 

(99) South Blackpool Hotri Co. [1867] 4 Eq. 238. 

(1) Forbc»& Judd’s case [1870] 5 Ch. App. 270; see also Pen-Alt. S. L. Mining Co. [1873] 

(2) Elmore’s case [1889] 13 Bom. 57. 

?3)Lord Lurgan's case [1902] I Ch. 707. 

(4) Alexander u. Automatic Telephone Co. (supra). 

(5) J. H. Chandler 6c Co. (supra). 

(61U. P. Oil Mills V. Jamna Prasad [1933] A. 334, [1933] A.L.J. 233. 

(7) Naraindas Lahore Das (supra); Bdlerby v. Rowland 6c Marwood’s Steamship Co* 
[1902] 2 Ch. 14 at pp. 25, 27 and 32; Trevor v. Whitworth [1887] 12 App. Cas. 409; 
Vazirmal u. Makran Coast S. Navgn. Co. (supra). 

(8) Sonardai Coal Co. v. Parmanand [1928] 26 A.jLJ. 347, 108 LC. 451. 

Lurgaa't caw («ui»a); Baowari Lai i». Kundaii 
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tioa pf& umto ol bi* dbiigati<m tuider the ncieixM»aiidiiin(il), In a recent Madiaa catc 
it has been held that even in the case of a suhaoriber to the metborandum of assodatlooi 
liability to pay for the shares does not arise, unless and until there is a valid allotinem of 
the shares (12). But the correctness of the view is doubtful. 

Where the memorandum and the articles of association registered arc not a true copy 
ai the original signed by a person as subscriber, he is not a member of the company 
as a subscriber; nor is he a member under cl, (2) oi the section as the agreement referred 
to therein must be one entered into after the company has been registered (13). Where 
a person after his signature» and before the mmorandum was registered, gave notice to 
the promoters of the withdrawal of his signature, he was not a member (13). When 
a person signs a duplicate of the memorandum after the registration of the orlgh^al, he 
does not thereby become a subscriber (H). But such signature may be equivalent to a 
proposal to take shares, and if accepted, he will be regarded as a member and will be 
liable to calls when entered on the register of members (15|. He may however withdraw 
before his name is put on the register or an allotment in made to him (16). Acceptance 
in such a case may be by allotment of shares or by putting his name on the register 
of members; it cannot be inferred from the circumstances of the case(l7)w A person 
who agrees on the memorandum can repudiate his consent, if the memorandum itself, 
or at least a true copy of it, is not registered (18). The present of fully paid up shares 
by the promoter does not satisfy the obligation ot the subscriber, nor does the issue of 
share certificate estop the company, so long as the certificate has not passed to a bona fide 
purchaser for value. The company in such cases can prove non •'payment and claim the 
value of the shares (19). When there arc sliares available for allotment, the fact that 
none has been allotted to the subscriber makes no difference (17). 

As the contract is to take the shares from the company, the obligation of a subscriber 
is not satisfied by taking them from some one else (20). Lapse of time will not relieve 
the subscriber (21). An alteration in the articles made after signature and before regis¬ 
tration may discharge the subscril^cr from liability (22). 

A subscriber remains a nieml>er of tlie comp*'my until such time as either he validly 
surrenders the shares or pays for the ishares and validly transfers them to somebody 
else (23). 

When shares are deemed to be Issued :—Shares subscri1>ed by the signatories to 
the memorandum of association arc deemed to be issued when the company is regis¬ 
tered (24), It is not necessary, to create a liability, that his name should be returned 


(11) Gilman's case [1886] 31 Ch. D. 420. 

(12) Synemodelux v. Vannamuthu [19381 M. 498, [19391 I M.L.J. 5^34. 

(13) Guzrati S. & W. Co. n. Girdharlal [1881] 5 Bom. 425. 

(14) Bombay Electrical Co. [1868] 13 Bom. 1. 

(15) Bombay N. Manufacturing Co. v. Ahmed [1889] 14 Bom. 196; sec also Bombay Elec¬ 
trical Co., supra. 

(16) Imperial Flour Mills Co. n. Lamb [1888] 12 Bom. 647; see Imperial Ice Manufacturing 
Co. [1889] 13 Bom. 415. It was held in this case that where the defendant sign^ 
the duplicate of the memorandum of association he was not to be regarded as a 
shareholder and that ss, 23 (h) and 27 (e) of the Specific Relief Act do not apply to 
contracts to take shares. 

(17) Nu8$crvanjrs case [1888] 13 Bom. 1. 

(18) Aiiandji v, Nariad Spinning & Weaving Co, [1876] 1 Bom. 320. 

(19) Sec Nicors case [1885] 29 Ch. D, 421. 

(20) Mi^tti*8 case [*867] 4 Eq. 238; Fothergiirs case [1873] 8 Ch. App. 270; Dent*s case 
[18*31 8 Cilt. 768. 

(21) t«vick’s ca«! [1871] 23 L.T, 838; Sydney's case [1872] 13 Eq. 228; Tooth's case [1858] 
19 L#.T* 599* 


(22) Fel«te’s case [1855] 2 De G. J. & S. 455; Pdl's case [1857] 2 Ch. App. 674. 

(23) U. % cm Mills Co. 71931] A. TOl, 133 IXL 424. ^ 

<24)]^tra *^0 [1892] 55 L.T. 704 (OA.); Simpsoa v. Heauma Steel 


& boo Co. [1870] 23 L.T. 511 
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to tbe Eegistiat ni Stock Ck^mpaoies (25). As regards other itores, wheo a perscb 
Is watered on the register of noembers as a shareholder^ the shares are regarded to have 
been issued to him, although he has not obtained the share certificate (26). In the case 
of subscribers to the memorandum of association, neither allotment nor entry on the 
register is necessary (27); the only way he can possibly escape liability is by showing that 
ah the shares have b^n duly allotted to other persons (2B). A subscriber cannot re¬ 
pudiate the shares on the ground of misrepresentation, for at the time of his signature 
to the memorandum the company was not in existence (29). 

Sub«a« (2) ;—Sub>$. (2) contemplates two things: (1) an agreement, and (2) entry 
in the rcgisicer of members. An agreement alone does not create the status of member¬ 
ship. It is a condition precedent to acquiring such status that the applicant’s name 
slu^d be entered in the register of members (30). How the name is to be entered in 
the register of members is laid down in s. 31. No doubt it is unnecessary in the resolution 
allotting shares and also in the letter of allotment to insert the distinctive numbers of 
the shares allotted. But when it comes to the making of an entry in the register of 
members in order that liability may attach under sub-s. (2), the distinctive numbers of 
shares should be mentioned (30). 

Application lor shares and allotment :—An application for shares is an offer and 
like any other offer must not only be accepted, but the acceptance must be communicated 
to the person making the offer; hence a mere entry of a shareholder's name in the com¬ 
pany’s register is insufficient to establish that an allotment of shares has in fact been 
made (31). Where the answer to a letter of application for shares contained fresh terms, 
the two letters did not constitute a contract to take shares. An application for sluire certi¬ 
ficate, which the person who made it ne\cr received, did not amount to the acceptance of 
the fresh terms (32). Where an unreasonable delay is made in making allotment and 
the letter of allotment is posted just before the company went into liquidation, it was 
hdd that the applicant for the shares was not a member (33). When an agent of a 
company asks a person to take sliarcs and the latter signs an application, the proposal 
comes from the company and is accepted by the other party; thus there is a complete 
contraa under ss, 2 (a) and (b), 3 and 10 of the Indian Contract Act. Where an appli-^ 
cation for shares is subject to a condition precedent, that condition must be fulfilled (34). 
But where the application is subject to a condition subsequent, such as that the applicant 
need not pay for the shares luiless dividend is paid, the liability arises, although the con¬ 
dition is never fulfilled. A person wlio takes shares on the condition that “in the^ event 
of the company not making a profit, shares were not to be paid for at all” is a “bogus” 
shareholder and this is opposed to the whole object of the Companies Act (35). As to an 
application for shares by an agent, see the cases noted below (36). 


(25) Simpson & Heaton’s Steel & Iron Co., supra. 

(26) Sec Nicol’s case [1885] 29 Ch. D. 421. 

(27) Nicors case [1885] 29 Ch. D. 421; Alexander v. Automatic Telephone Co. [1900] 2 
Ch. 56* 

{28)Mackley’8 case [1875] 1 Ch. D. 247; Evan’s case [1867] 2 Ch. App. 427. See also 
Tuffnell’s case [1885] 21 Ch, D. 421. 

(29) i/>rd Lurgan’s case [1902] I Ch. 707. 

(30) Karachi Oil Products u. Narcndra Singhji [1948] 3 D.L.R. 9 (Bom.), [1950] B. 149, 
51 Bom. LJR. 1012. 


(U) Bellary Ele^c Supply Co. v. Kaimiram 0,233] jS. 320. 64 M.L.J, 130, 141 I.C. 120; 

3 Ch, App.^; Rolling Stock Co. of Ireland 

rio66] 1 Ol. App. 567. 

(321 Beck’* case [1874] 9 Ch, App. 392. 

(33)^dhe Beopar (^. c. Pnbh Dyal [1936] L. 16, 161 LC. 294; Ranugate Hotel 
Co, V. Montefiore [18661 13 L.T. 715. 

Indian Merchant* Bank t>, Togindta ffin^ 
*’■ Chand [1928] L. 236, 107 lJ^92. ^ 

Thakwfdal [1912] 36 Bom. 5OT, 14 Bom. L.R. 648, 

(36) Bitd • cate [1864] 4 De G. J. 6c S. 200; Natimial Coffee Balace Co. [1883] 24 CSi. D. 367. 
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How mmhorMp b coat^moA person may becoro a member o£ a company 
in the l<^owing ways: (1) by subscribiing the memorandum of association, (2) by agrceiilg 
with the company to take a share or sh^es and being placed on the register of members; 

(3) by taking a transfer of a share or shares and being placed on the registacA^ members; 

(4) by registration on succession to a deceased or bankrupt member; (5) by allowing his 
name to be on the register of members or otherwise holding himself out or allowing 
himself to be held out as a member (37). 

In order to constitute membership, entry in tlie register of members under the next 
following section is necessary (38), except in the case of signatories to the memorandum, 
or where there is a subsisting contract to take shares capable of being specifically en¬ 
forced (39). A person who is not entered on the register will be liable if he has agreed 
to become a member, for the register can be rectified by placing his name on it On 
the other hand, a person whose name is wrongfully removed from the register remains 
a member (40). If a person who has not agreed to take shares is put on the register, he 
docs not become a member (41). The entry of a person's name on the register casts the 
onus on that person to prove that he was not duly a member of the company (42). 
Upon winding up of the company he will be put on the list of contributories if he knew 
that he was entered in the register of members and took no steps to have his name 
removed (42). 

Liability of member :—^Tlie purchaser of shares is governed by the same law as the 
purchaser of goods. Every person who has agreed to be a member is liable to pay the 
price of the share in accordance with the articles of association, unless such person is 
induced to enter into the contract by fraudulent misrepresentation in which case he is 
entitled to rescind the contract provided he docs so within a reasonable time. The 
misrepresentation must be of a material fact, the shareholder must have been induced 
by it and he must plead and prove it (43). 

Oral application and withdrawal An oral application for shares is as effectual 
as a written application (44). Withdrawal may also be made by word of mouth (45). 
Tf a person applies for shares verbally and pays what is necessary and has the shares 
allotted to him, he becomes a shareholder (46). Withdrawal by post is not effective unless 
it reaches the company before the notice of allotment is aaually posted (47). An appli¬ 
cant for shares can withdraw at any time before his otter has been accepted (48). An 


(37) Collector of Moradalxid v. Equity Insurant c Co. [1948J O. 197, 23 Luck. 210, [1948] 
O.W.N. 172; see also Karachi OU Products v. Narcndra Singh [1948] 3 D.L.R. 9 
(Bom.). 

(38) Mac Donald, Sons & Co. [1894] 1 Ch. 89 (C.A.). 

(39) Wmstone'8 case [1879] 12 Ch. D. 239; Arnot’s case [1887] 36 Ch. D. 702, 707. 

(40) Barton c. London fic N, W. Ry, Co. [1890] 24 Q.B.D. 77. 

(41) Ormerodc’s case [1894] 2 Ch. 474. 

(42) Amar Singh v, Khalsa Bank [1933] L. 108. 

(43Shiroraani Sugar Mills v, Debi Prasad (1950) A. 508. 

(44) Cockney's case [1859] 3 De G. & J, 170; Bloxam’s case [1864] 4 De G. J. & S. 447; 
Levita's case [1867] 3 Ch. App. 36; Olympic Re-insurance Co. [1920] 1 Ch. 582, on 
appeal 2 Ch. 541. 

(45) Truman's case [1894] 3 Ch. 272. 

(46) New Theatre Co. [1864] 33 Bcav, 529. 

(47) Byrne & Co. v. Van Tienhoven [1880] 5 C.PJD. 344; Hen thorn v* Fraser [1892] 2 
Ch. 27. If the letter is posted to some one else, not an agent, it is not effective; sec 
Hehb's case (18671 4 Eq. 9. 

(48) RiWs case 1187^ 4 Cb. D. 774; Wilson's case [1869] 20 L.T. 962; Dickinson v. 
Dodds [1876] 2 Ch. D. 463; PeUatt’s case [18671 2 Ch. App. 527, 535. where Lord 
Justice Cairns said; ^'Where an individual applies for shares in a company, there 
being no obligation to let him have any, there must be a response by the company; 
otherwise there is no contract.'* But where the applicant has a right to allotment, the 
application makes the contract; see Tucker's case [1874] 41 L.J. Ch. 157; Adm's 
case [1872] 13 Eq. 474. 
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h deemed to be accepted a$ soon as the allotment letter is posted (4^), II the alloc- 
meat letter contains any term which was not in the application, there is no contract (SO). 
If after the application an allotment is not made within a reasonable time, the applicant 
is not bound to accept the shares (51). The application may be made to the company's 
agent (52), 

Amhortty ^^coupled with interest** ;-~An agent is held out as having authority 
and he can apply for shares in the principal's name (53); and if the shares are allotted 
in the prindpal’s name, he becomes a shareholder (54). Where a company makes allot¬ 
ment of shares on the written authority of a person, he may be estopped from saying 
that the authority was limited by private instructions (55). But an application by a 
parson not having authority does not make the supposed principal a member (56). An 
authority coupled with an interest, c.g., given for \aluable consideration, is irrevocable 
and an underwriting letter containing authority for some person to apply in the name 
of the underwriter, when duly accepted, cannot be revoked (57). 

Contracting without authority ;—person who purports to contract as agent for 
another, not having authority, does not himself become a member, but is liable to the 
company in damages for breach of warranty of his authority (58). There is no contract 
where an agent applies by mistake in the name of the principal in the wrong company, 
or where by the fraud of the company (41) or of its agent the applicant is led to believe 
that he is contracting with a different company (59). 

Infant's agreement ;—In England an infant's agreement to take shares is voidable 
at his election on his attaining majority (60). But if the shares are registered in his name, 
and after attaining majority he acts as shareholder (61), or does not within a reasonable 
time repudiate the shares, he cannot afterw'ards do so (62). Under the Indian Contract 
Act an infant's contract is however altogether void (63). But a transfer in favour of a 
minor is not void (64) although a contract to take share on behalf of a minor cannot be 
specifically enforced cither for or against him (65). So it appears that a minor may 
become a shareholder if shares are transferred to him (61); but the company may refuse 
to accept him as a shareholder (66). Even where after the transfer, the minor’s name was 
^ced on the register in ignorance of his minority, the official liquidator could refuse 
to accept him as a shareholder, although after coming of age the minor was willing to 
confirm the transfer (67). Where a director procured an allotment to his infant children 


(49) Household Fire &c. Insurance Co. t. Grant [1879] 4 Ex. D. 216, 41 L.T. 298. 

(50) Duke V. Andrews [1848] 2 Ex. 290. 

(51) Carmichael's case [1896] 2 Ch. 643; Ex. p. Bailey [18681 3 Ch App. 592. 

(52) Forget r. Cement Products Co. [1916] W.N. 259. 

(53) Levita's case [1870] 5 Ch. App. 489; Duff's Executor's case [1886] 32 Ch. D. 301 ; 
Henry Bentley & Co. [1893] 69 L.T. 204. 

(54) Ex. p. Harrison [1893] 69 L.T. 204, [1896] 2 Ch. 643; Hindley's case [1896] 2 Ch. 121, 
^55) Henry Bentley & Co. (supra). 

(56) Coventry's case [1891] 1 Ch. 202, 

(57) Ex. p. Harrison (supra); Hindley's case (supra); Olympic Reinsurance Co, [1920] 2 


(58) National Coffee Palace Co. [1883] 24 Ch. D. 367. 

(59) International Society of Auctioneers, Baillie’s case [1898] I Ch. 110. 

(60) Hamilton v. Vaughan Sherrin &c. Co. [1894] 3 Ch. 589; Laxon & Co. [1892] 3 Ch. 555. 

(61) Lum8dcn'8 case [1868] 4 Ch. App, 31 ; it was held in this case that a transfer to an 
infant is not void but voidable. 

(62) Ebett'8 case [1870J 5 Ch. App. 302. 

(63iMohori Bibi v. Dharmadas Chose [1903] 30 Cal. 539, 30 LA. 114, 

(64) Raghava v. Srinivasa [1917] 40 Mad. 308 (F.B.); Madhab v. Baikuntha (19191 4 Pat 
L-L 682; Ulfat v. Gouri Banker [19111 33 All 657; Narain Das v, Musst. Dhania 
[1916| 38 AH. 154; Munni Kunwar v. Madan Gopal [1916] 38 AIL 62; Hari Mohan 
v, Mohini [1916] 22 CW.N. 130. 

(65) Mir Sarwarjan v. Fakhrudditi [19121 39 Cal, 232 (P.C) 59 LA. 1. 

{66)Symon*s case [1870] 5 Ch. App, t9B. 

(67) Sion's case (supra). 
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who wm at the time of winding up of the company «till minors, he was held Uahle 
to make good tlie loss caused to the company by its inabilir)/ to enforce calls (6^8); fof 
a transferee is liable for the unpaid balance on his shares (69), It has been held that a 
minmr could be a member under Act VI of 1882(70)* If he intentionally permits the 
company to believe him to be a shareholder and in that belief to pay him dividends 
since he attained majority, he is estopped by his conduct from denying that he is a 
shareholder (70)* If the minor repudiated his shares on attaining majority, he could not 
recover any sum he had paid to the company in respect of the shares (71); but he 
co^d not, even while an infant, retain the shares withoTit accepting the burdens, e.g,, 
the liability for calls (72). 

Application in a fictitious name r—Tf a person apply for shares in a fictitious name 
and shares arc allotted in that name, he will be liable as a member (73). The same 
result follows where the application is made in the name of a person incapable of 
accepting the 8haies(74). In these cases however there must be an intention of con¬ 
tracting (75). A person who agrees to place shares docs not become a memljer (76). 

A company becoming member of another company :—A company may become 
a member of another company, if the former is authorized by its memorandum of 
association to take shares, or if it takes the shares in payment of a debt by way of 
compromise (77). But a company cannot acquire its own shares, even if expressly 
authorized so to do by its memorandum (78). A partnership firm is not a “person** (79), 
and the partners have no right to be registered as members in the firm name (80). 

Mortgagee of shares :—^A person, who lends money to a company on a mortgage 
of its shares, may become liable as a member in respect of those shares, if he takes 
the shares on condition that upon repayment the shares will be transferred to a nominee 
of the company (81). 

Contract to take shares :—In the case of an ordinary member of the public, the 
contract to take shares is complete when an application has been submitted and allot¬ 
ment on the footing of that application has been made and the notice of the allotment 
has been communicated to the applicant (82). In the case of a director the company 
is under obligation to allot shares. In such cases it often happens that the company 
is regarded as making an offer to the director to take sliares; the director’s subsequent 
application for shares is an acceptance of that offer, and when the application is made, 
the contract is complete (83). Where a director has been given shares, or shares have 
been transferred to him as qualification for his directorship, it makes the transferee a 
member of the company. And if such person hold out that he is a shareholder, he is 


(68) Crenver &c. Co., exp, Wilson f 18731 8 Ch. App. 45. 

(69) Weickersheim’s case [1873] 8 Ch. App. 831. ^ 

(70) Fazlbhoy v* Credit Bank [1914] 39 Bom. 331 ; see also Yoland Consols Ltd. [1888] 
58 L.T. 922. 

(71) Steinberg u. Scala (Leeds) Ltd. [1923] 2 Ch. 452, overruling Hamilton r. Vaughan 
Sherrin &c. Co. (supra). 

(72) North-West Railway Co. v, M* Michael [1850] 5 Ex, 114. 

(73) iaondyke Gold Co. [1899] W.N. 1 . 

(74) Pugh & Shaniian*s case [1872] 13 Ex. 566. 

(75) Cundy v. Lindsay [1878] 3 App. Cas. 459; Coventry’s case |1891] 2 Ch. 202 (C. A.). 

(76) Corrissen*8 case [1873] » Ch, App. 507. 

(77) Lands Allotment Co. T1894] 1 <Si, 616. 

(78) Trevor v. Whitworth [1887] 12 App. Cas. 409; s. 54-A. 

(79) Sadler v. Whiteman [1910] ! K.B. 868 at p. 889. 

(80) Vagliano A. Comeries [1910] W.N. 187, 103 L.T. 211; but see Welkershelm^s case 

(81) caw (18701 5 (%. Aw. 294. 

(82) 81iiromani Sugar MiOt v. Oebi ^sad [1950] A. 508. 

^) 8 adi 4 RaMp v. MMatas Bank [1929] L. 656, 123 tC. 91 

19 



146 


moim COMPANY LAW 


P- 

tmipped from denying bis membccsblp, where the compaay goes into Uqui4atiim» <ai 
the ground that the transfer was a mere colourable transaction (S4). Where a person 
who consents to beemne a shareholder on condition that his suggestions will be Included 
In the memorandum and articles of association* and despite the promoters’ hulure to 
carry out the suggestions be signs the usual application for shares and becomes a 
sbarehoid^f it is not open to him subsequently to object to his being a shareholder 
on the ground of the conditions aforesaid not having been fulfilled. The proper tinoe 
to raise the objection was at the time of "incorporation of the company (SS). A valid 
executory contract for the allotment of shares is constituted by offer and communicated 
acceptance before allotment is made. If however, the only facts arc ^ that there is 
application for shares and nothing further is done by the company but allotment, there 
is no conclusiive contract until the allotment is communicated to the applicant (86). If 
there was in fact no contiact to take shares, the supposed member can at any time (i.e., 
before the rights of creditors have intervened on winding up) have his name removed 
from the register, for he was never really a member (87). A shareholder cannot have 
his contract to take shares set aside after the commencement of winding up proceedings, 
unless he has repudiated and taken proceedings to repudiate them before such com* 
mencement (88). Where a shareholder contracts to contribute a certain amount to 
be applied in payment of the debts and liabiUties of the company, it is inconsistent 
with his position as a shareholder, when he remains as such, to claim back any of that 
money on the plea that the managing director falsely told him that the shares were 
sold (89). The repudiation or avoidance of a contract to take shares on tlie ground of 
undue influence, fraud or misrepresentation, must he made by the shareholder within 
a reasonable time and before the commencement of the winding up proceedings (90). 
Mm placing the name on the share register is not sufficient to fasten liability on a 
person who had no knowledge (91). A few months before the decision in Oakes v, 
Turquand(92) it was decided by the House of Lords that where a person was induced 
to take shares by fraudulent misrepresentation, he was never a member and was entitled 
to repudiate and treat as null and void all which he was induced to do (93). But this 
case was distinguished in Oakes v. Turquand (92) on the ground that the former was a 
case between a shareholder and the company, and it had no application to a case where 
the question was between a shareholder and the creditor (94). 

The rule that to make a binding contract to take shares there must be application, 
allotment and communication of allotment to the allottee, applies as strongly to a person 
who applies as a trustee as to one who applies on his own behalf (95). 

’l^cn a person contracts to take shares, equity will enforce the contract and compel 
him to do acts which arc necessary under the Act to make him shareholder at law (96). 

Although the contract under which a person took shares could not have been 
enforced against him, but where he had, with knowledge that his name was on the 
register, dealt with them as if he had been a member and assented to keep them, he was 


(84) Mulk Raj u. Peoples Bank of Northern India [1936] L. 480. 

(85) In re East Bengal Sugar Mills JI941] C. 143, [19411 2 Cal. 175. 

(86) Rai Mangu v. Bharat Khand Cotton Mills Co. [1930] P.C. 134, 32 Bom. L.R. 812, 32 
C.W.N. 585, 51 C.L.J. 439; Gunn’s case [1867] 3 ck App. 40. 

(87) Oakes v. Turquand [1867] L.R. 2 H.L. 325; Alabaster’s case [1869] 7 Eq. 273. 

(88) Hakim Rai u. Kharak Singh [1917] 46 I.C. 21, 42 P.L.R. 1918. 

(89) Narottam v. Indian Specie Bank [1917J 42 Bom. 264. 

(90) In re Jagannath Prasad [1938] A. 193. 

(91) Alabaster’s case (supra). 

Oakes v. T^tund [1867] LA. 2 HJL. 325; Alabaster’s case [1869] 7 Eq. 273. 

(93^ Venezuela Ry. Ck>, v. Kisch [1867] LA. 2 HX. 99. ^ ^ ^ 

09*}^ »• Turquand (supra) at p. 367. 

(9fi^bii^'s Case [1869] ^0 L.T. 96. 

(96) New munswick «c. Land Go. n. Muggerldge [I860] ! De. $m. 363* 
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liable te fi&y iSie wJiole aanomit of ibe shares in cej^ imwhhstandisig hU misaf^ebenekm 
ee to the le^ dSect ol the eontraet he had originalfy entered* into (97). A contsstct to ’ 
take ^res camiot be vitiaticd because a cdUaterai agreement happens to be nnenlorce^ 
able in law (98). Motive can never be enquired into in considering the validity or other* 
wise oi a compact (99). But where it is impossible to sever the contract from an illegal 
contract for the payment of the purchase price» the two documents in fact constituting 
one contrast, the company is not entitled to recover the price of the shares (t). 

One partner can accept shares so as to bind the firm (2). 

When shares are subscribed by a person on a certain condition, if that condition is 
not fuldlled, he cannot be regarded as a member but may be a creditor (3). 

Two separate applications for membership made by two intending members do not 
give rise to a contract between them but result, on acceptance by the company, in two 
distinct contracts between the company and each of the applicants (4). 

Specific perfennaitce of contract lor shares Court has jurisdiction to 

decree specific performance of a contract by a person to take or by a company to allot, 
shares, but the matter is one of judicial discretion. Where the suit is brought after a 
great delay, the Court in its dicretion would not decree specific performance, thmigh the 
suit is within the period of limitation (5). 

Inchoate title Where a person has neither a complete legal title to the shares, nor 
as between himself and the company an unconditional right to be registered as a share* 
holder, his title l>cing inchoate only, it is not sufficient to defeat the pre*existing equitable 
title of another person (6). 

Illegal contract :—‘*No Court”, observed Lord Justice Lindtey, “ought to enforce 
an illegal contract or allow itself to be made the instrument of enforcing obligations 
alleged to arise out of a contract or transaction which is illegal, if the illegality is duly 
brought to the notice of the Court, and if the person invoking the aid of the Court is 
himself implicated in the illegality. It matters not whether the defendant has pleaded 
the illegality or whether he has not. If the evidence adduced by the plaintijfi proves 
the illegality, the Court ought not to assist him” (7). 

Making market for shares :—An agreement between two or more persons to pur¬ 
chase shares in a company, in order to induce persons who might thereafter purchase 
shares in such company to believe, contrary to the facts, that there was a l^ona fide 
market for its shares, and that the shares were at a real premium, is an illegal transac* 
tioD, and may be made the subject of an indictment for conspiracy, and no action can 
be maintained in respect of such agreement or purchase of shares (7). 

Cesser of membership i—Cesser of membership takes place by the sale of the 
share and entry on the register of members the name of the purchaser, and valid 
surrender or forfeiture of the share. The membership of a mutual benefit fund is not 
terminated by the mere appropriation of the share capitals of a member towards the 
amount due by him to the fund in the absence of forfeiture (8), Where persons holding 

(97) Railway T. T. Publishing Co. [1889] 42 Ch. O. 98. 

{98)Dehra Dun Mussoric Electric Tramways Co. [1930] A. 357, 52 All. 406, [1930] 

A.L.J. 139. 

(99)Jbid; Thomas u. Thomas [1877] 2 Q.B. 358. 

(1) Kenyon t;. Darwen Cotton Mantg. O). [1936] 2 K.B. 193.. 

(2) Wcikef8hcim’s case [18731 8 Ch. App. 831. 

(3) Mahcndra i». Lachman [1913] 35 All. 538. 

(4) Khusiram u. Hanutmal [19491 53 C.W.N. 505. 

(5) Karachi Oil Products Ltd. v. Narendrasinghji [1950] B. 149, SI Bom. L.R, 1012. 

(6) Roots v. Williamson [18881 38 Ch. D. 485. 

(7) Scot V, Brown, Doering, Me Nab & Co. [1892] 2 Q.B. 724; Reg. v. Aspinall [1876] 

36 L.T. 297. ^ 

(8) Vmkatesain u. Rama Rao [1936] M. 97. 
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Mky pftld tip shartss in a baaK aoireiMleml thtir after the bank ha4 gone Into 

i^limtaiy liquidaticm. to Imother comjpany and in lieu thereof received prefer^ce sharei 
in the said company twhlch meanwhile, by an arrangement evidenced by an instrument 
that had not been registered, had taken over the assets of the bank in liquidation, it ,was 
heid that those persons had ceased to be members of the bank and that any meeting 
convened or proceedings taken by them as shareholders or contributories of the bank 
were invalid and inopmtive (9). 

Eights of a member:—^The rights of a member are—(1) statutory, (2) given by 
the memorandum and articles of association and (3) given by the general law, especially 
that relating to contracts and members of corporations. The statutory right cannot be 
taken away or modified by any provision in the memorandum or the articles (10). 

A member has the right of claiming injunction to restrain the company from acting 
on an ultra vires resolution, even if he has himself been a party to the passing of the 
resolution and has assented to previous illegal acts done under it (11). 

A minority of the members has a right to sue a shareholder for misappropriation of 
the company’s goods, even though the majority approved of his acts (12). No share¬ 
holder has any right to any item of the company’s property (13). 

As to the position of a person who has been induced to take share by the misrepre¬ 
sentation of the company or its agents, sec notes to ss. 93, 97 and 100. 

For the right of a bearer of share warrant to be regarded as a member, see ss. 45 
and 46. 

For cases relating to allotment of shares, sec notes to s. 101. 

Expulsion of membor :—^Where a company by resolution expels a member from 
the membership of the company, and the articles of association do not empower such 
expulsion so as to deprive the expelled member of his share, the resolution of expulsion 
has no effect, inasmuch as while the expelled member remained a shareholder, he must 
also remain a member (14). 

31 . (/) Every company shall keep in one or more books a 
_ . . . register of its memoers, and enter therein the 

** following particulars: — 

(i) the names and addresses, and the occupations, if any, of 
the members and, in the case of a company having a 
share capital, a statement of the shares held by each 
member, distinguishing each share by its number, and 
of the amount paid or agreed to be considered as paid 
on the shares of each member; 

(«) the date at which each person was entered in the register 
as a member; 

(iit) the date at which any person ceased to be a member. 

(2) If a company makes defeiult in complying with the require¬ 
ments of this section, it shall be liable to a fine not exceeding fifty 
rupees for every day during which the default continues : and every 

(9)Hunt«r v. Damodar Das [1924] 22 A.L.J. 719. 

(10) Peveril Cold Co. [1898] 1 Ch. 122 (CA.). 

(11) Moseley v. KoSyfontein Mines [1910] 2 Cb. 382. 

(12) VadiIal V. Maneklal [1925] B. 188, 49 Bom. 291, 27 Bom. OL 48. 

(13) Macaura v. Nonhera Assurance Co. [1925] A.C 619, 625. 

(14) Madhava v. Canara BonlOng Corpn. [1941] M. 354, [1941] M.W.N. 28, [1940] 2 
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uSSsxs of the company who knowingly and wilfully audioruea <»: 
pemdts die default shall be liable to me likerpenal^. 

The register of members must be kept at the registered office until the company 
goes into liquidation (15). 

How roglstors ore kei»tThe Act does not prescribe any particular system of keep* 
ing the register^ but only requires that it shall contain the particulars mentioned in this 
section (16). More than one book may be used (17). If there is a substantial compliance 
with the requirements of the Act, the Vegistcr is not invalidated by reason of a slight 
deviation from its directions or by unimportant omissions or defects in the particulars of 
information specified in the section (18). The company must not enter in the register or 
share certificate a statement of any Hen on the shares (19). It should not put on the 
register anything except what is required under the Act (20). An executor is entitled to 
to be put on the register on proof of his title, and the company is not entitled to qualify 
the entry by showing tliat he holds the shares in a representative capacity (20). A part¬ 
nership should not be entered in the register in the firm name (21). Two or more persons 
getting a transfer in their partnership name are not entitled to be entered on the register 
in their partnership name, for a firm is not a person (21). But the word used is ‘"member’' 
and not “persons," See Weikersheim*s case (17). 

If shares are paid in money’s worth, the register must show that they arc paid up, 
though no money has actually passed (22). 

Where a company has converted any of its shares into stock, the register must show 
the amount of stock held by each member instead of the amount of shares and the parti* 
culars relating thereto (vide s. 52). 

Joint holders of shares, where the articles so provide, are entitled to have their names 
entered in the register in whatever order they choose (23). 

The register of members is the creditors' guarantee showing them to whom and to 
what they have to trust and must consequently be properly kept, so that the names 
appearing there are all the names of the persons really for the time being liable to the 
creditors (24). 

As the Companies Act becomes applicable the moment a company is registered, it 
is necessary that until the register of members is written up, the allotment book or 
the list ot applications should be made to serve the purpose of the register, and all the 
necessary particulars should be shown therein (25). 

Limitation :—^For a suit against a shareholder to enforce liability in respect of his 
shares, time runs from the date on which his name is entered on the register of 
members (26). 

Prima facie evidence :—^Thc register of members is prima facie evidence of any 
matter directed or authorized by the Act to be inserted tlierein (27). S. 33 provides that 

(15) Kent Coalfields Syndicate [1898] 1 Q.B. 754; vide s. 36. 

(16) For particulars to be entered where share warrants arc issued, see s. 47, and for 
the bearer's right to be entered on the register, see s. 45. Where capital is converted 
into stock, see s. 53. 

(17) Weikersheim's case (supra) at p. 836. Allotment sheets may under some circum¬ 
stances be regarded as the register: Ex. p. Cammell [1894] I Ch. 528, 2 Ch. 392. 

(18) Alliance Financial Corpn. [1866] 3 Bom. H.C.R. 166. ^ 

(19) W. Key & Son Ltd. [1902] 1 cL 467. 

(20) T. H. Saunders & Co. [1908] I Ch. 415. 

(21) Vagllano Anthracite CoUierics [1910] W.N. 187, 103 L.T. 211. 

(22 Anglcsea Colliery Co. [1866] I Ch. App. 555. 

(23) T. H. Saunders & Co. (supra); Bums v, Siemens Bros. [1919] 1 Ch. 225. 

(24) Hamcsh v. Jo^ni [1^0] 47 Cal. 901 at p. 906. 

(25) Ex. p. Cammdl [1894] 2 Ch. 392. 

(26) Chota Lai u. XMsukbmm [1893] 17 Bom. 472. 

(27) 8.40. ‘ ^ 
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HfMSice ol any trust implied or c<mstnictiye shall be qtiterpti on the 

The register is not condustve (28). 

Eeetificatioii of noisier a person who has agreed to be a member is not put 
on the register, the Court may rectify the register upon winding up of the cmnpany (29). 
A person whose name has been wrongfully removed from the register remains a 
membr (30), and one who has not agreed to take shares is not a member even if his name 
is put on the register (31). If be has been induced to take the shares by mtsrepresenta- 
tion the register may be amended under s. 38. The apfdicant in such a case must prove 
by direct evidence that the statements relied on by him were false (32). He is not 
entitled to rely on admissions made by the chairman or on the report of an expert 
employed by the company (33). 

The directors can in certain circumstances, e.g., mutual mistakes, rectify the register 
without intervention of the Court, if the latter could under such circumstances rectify*" 
it (34). Where directors acknowledge that a shareholder is entitled to rectification of the 
register, they may consent to this being done without the necessity of an application to 
the Court (35). For cases relating to rcaification of the register, sec notes to s. 38. 

laspechion of register ;—^The register is open to members gratis and to non>member8 
on payment of the prescribed fee, and they may make extracts (36). The motive of the 
party in making the extract is immaterial (37). As regards the right of a person, whether 
member or not, to obtain copies of the register, see s. 36, sub-s. (2) and notes thereto. 

lEhranch register ;—^For provisions relating to the keeping of a branch register in 
the United Kingdom called the British register, see ss. 41 and 42. As to inspection and 
rectification of the register of members, see ss. 36 and 38 respectively. For a company’s 
power to dose the register for not more than forty-five days in a year sec s. 37, 

As to the entry of ..stock and share warrants in the register, see ss. 52 and 47 
respcctivdy. 

31‘A. (/) Every company having more than fifty members 
shall, unless the register of members is in such 
com^y.”^ of ^ form as to Constitute in itself an index, keep 

an index of the names of the members of the 
company and shall within fourteen days after the date on which any 
alteration is made in the register of members make any necessary 
alteration in the index. 

(2) The index, which may be in the form of a card index, shall 
in respect of each member contain a su^ient indication to enable 
the account of that member in the register to be readily found. 

(3) If default is made in complying with this section, the com¬ 
pany and every officer of the company who is knowingly and wilfully 
in default shall be liable to a fine not exceeding fifty rupees. 

(28) R«ese River Silver Mining Co. v. Smith [1870J L.R. 4 HX. 67, 80; Penhale, Lomax 
«a. Co. [18671 2 Ch. App. 398. 

(29) Ainot’8 case [1887] 36 Ch. D. 702 at p. 707. 

(30) Barton v. London & N. W. Ry. Co. [1889] 24 Q.B.D. 77. 

(31) Ormerod’8 case [1894] 2 Ch. 474. 

(32) London Elettrobus Co. [1906] W.N. 147, 22 T.L.R. 677. 

(33) Djambi Rubber Estate [1912] W.N. 192; on appeal 29 T.Lit 28, 107 L.T. 631. 

(34) Smith V. Brown [1896] A.C. 614 (P.C). 

(35) Anderson’s case [1869] 8 Eq. 509; compare Indo-China Steam Navigation Co. [1917] 
2 Ch. 100. 

(36) Sec the amended sub-s. (1) of s, 36. 

(37) Davies v. Gas Light & Coke Co. [1909] 1 Ch. 248. 
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HMs «ectia« k mm. It bu been kuetted by the Con^nim (Amendment) Act of 
193ll>. It rquroducei t. 96 of the En^ih Act of 1929. Seas Inttoduction. 


32. (/) Every company having a share capital shall within 
eighteen months from its incorpotation and 
and*inim^’^ ”*****” thereafter once at least in every year make a 
list of all persons who, on the day of the first 
or only ordinary general meeting in the year, are members of the 
company, and of all persons who have ceased to be members since 
the date of the last return or (in the case of the first return) of the 


incorporation of the company. 

(2) The list shall state the names, addresses, and descriptions of 
all the past and present members therein mentioned, and the number 
of shares held by each of the existing members at the date of the 
return, specifying shares transferred since the date of the last return 
or (in the case of the first return) of the incorporation of the company 
by persons who are still members and persons who have ceased to be 
members respectively and the date of registration of the transfers, 
and shall contain a summary distinguishing between shares issued for 
cash and shares issued as fully or partly paid up otherwise than in 
cash, and specifying the following particulars: — 

{a) the amount of the share capital of the company, and the 
number of the shares into which it is divided; 


(6) the number of shares taken from the commencement of 
the company up to the date of the return : 

(c) the amount called up on each share; 

{d) the total amount of calls received; 

(e) the total amount of calls unpaid; 

(/) the total amount of the sums (if any) paid by way of com¬ 
mission in respect of any shares or debentures, or 
allowed by way of discount in respect of any shares 
or debentures, since the date of the last return or so 


much thereof as has not been written off at the date 
of the return; 

(p) the total number of shares forfeited ; 

(n) the total amount of shares or stock for which share- 
warrants are outstanding at the date of the return; 

(i) the total amount of share-warrants issued and surrendered 
respectively since the date of the last return ; 

(Jk) the number of shares or amount of stock comprised in 
each diare-warrant; 

(Z) the names and addresses of the persons who at the date 
of the return are the directors of the company and of 
the persems (if any) who at the said date are the 
ftfim^ers or tnmaging agents of the company, and 
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the changes in the personnel of the directors^ managers 
and managing agents since the last return together 
with the dates on which they took place; and 
(m) the total amount of debt due from the company in respect 
of all mortgages and charges which are required to be 
registered wiih the registrar under this Act. 

(3) The above list and summary shall be contained in a separate 
part of the register of members, and shall be completed within 
twenty-one days after the day of the first or only ordinary general 
meeting in the year, and the company shall forthwith file with the 
registrar a copy signed by a director or by the manager or the 
secretary of me company, together with a certificate from such 
director, manager or secretary that the list and summary state the 
facts as they stood on the day aforesaid. 

(4) A private company shall send with the annual return 
retired by subsection (1) a certificate signed by a director or other 
o^er of the company that the company has not, since the date of 
the last return or, in the case of a first return, since the date of the 
incorporation of the company, issued any invitation to the public to 
subscribe for any shares or debentures of the company, and where 
the annual return discloses the fact that the number of members of 
the company exceeds fifty, also a certificate so signed that the excess 
consists wholly of persons who under sub-clause (b) of clause 13 of 
subsection (f) of section 2 are not to be included in reckoning the 
number of fifty. 

(5) If a company makes default in complying with the require¬ 
ments of this section, it shall be liable to a fine not exceeding fifty 
rupees for every day during which the default continues, and every 
officer of V the company who knowingly and wilfully authorises or 
permits the default shall be liable to the like penalty. 

AnMmdiiieiit:—^By the Companies (Amendment) Act XXII of 1936, the words in 
italics have been inserted in sub-s. (1). In sub^sec. (2) cl. (f) for the words **in respect 
of any debentures**, the words *‘in respect of any shares or debentures** havowbeen 
subsdtuted, and the last portion (in italics) has been added. In cL (/) for the words 
"the managers of the company** the words in italics have been substituted. In sub-s. (3) 
for the words "seven days** the words "twenty-one days** have been substituted. *rhe 
original cl. (4) has been re numbered as cL (5) and a new cl. (4) imposing a new obliga¬ 
tion on private companies has been inserted. *1136 new obligation has, it appears, been 
suggested by the provision in the Sixth Schedule of the English Act of 1929. Sub-s. (1) 
of the oiiginai section did not clearly show when the first list of members was to be 
prepared if a company was incorporated towards the end of a year. The words "first 
or only ordinary general meeting** had also ^ven rise to confusion. Ihc amendment 
was designed to remove this uncertainty and confusion—IVoter on Clames, The principal 
changes made extend the time for the preparation and submission of the first return, 
prbvide for the inclusion of some addidonal items In tim summary^ and incorporate 
the fn-ovisions of s, ill of the English Act of 1929 relating to private companies. 
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(I). Y4MMr$*^Tlie wmd means a year reckoned accmding to 

tile BrltUli cakiid<tr<3S)» It., irom Ist January to 31st Dccetinber inclusive. 

SUB*SEC {2)4 Casli s^The word ^cash” means such a transaction as would, In 
an action at law for calls, support a plea of payment, as Lord Macnaghten observed in 
tarocquc v. Btaucktmtn (3P): a uansaction resulted in this, that there was on the 

one side a ^ona fidt debt payable in money at onct for the purchase of ^e property, 
and on the other side a bona fide liability to pay money at once on shares, so that if 
bank notes had been handed from one side of the table to the other in payment of 
calls, they might ligitimately have been handed back in payment for the property; it 
appears to me that the Act does not make necessary that the formality should be gone 
through of money being handed over and taken back again." For other cases see 
notes to 8. 104. 

Discount :—Shares cannot be issued at a discount (40), even by way of compro¬ 
mise (41), or in any other indirect way (42). If an arrangement for the issue of shares 
is such that in the course of its due working out there is as much as a possibility that 
in the result the shares wUl have been issued at a discount, then the issue of the shares 
as fully paid cannot be justified (43). 

Lump sum :—To insert a lump sum in the summary or balance-sheet for goodwill, 
trade marks, machinery, furniture and fixtures without giving the separate values for 
each class is not a compliance with the law (44). Where the company has converted 
any of its shares into stock, tlie list must show the amount of stock held by each 
member instead of the amount of shares and particulars relating thereto (s. 52). 

Sttb-suc. (3) :—It is the bouuden duty of a company and its directors and managers 
to forward to the registrar the summary and the list specified in the section (45), and 
the obligation docs not come to an end on the date on which by default the penalty 
begins to accrue. Therefore all persons, who at any time during the default in com¬ 
plying with the provisions of this section acted as directors or managers, are liable to 
be convicted and it is immaterial that some or all of them were not legally qualified 
to act as directors or managers until after the date when the penalty first accrued (46). 
The fact that the managing directors and the secretary had resigned their positions 
before the prosecution for the non-compliance with tlic provisions of the section was 
started, does not free them from their liability (47). 

SUB-3EC, (5). “Default” : —It is no defence to a charge under this section that 
there was no general meeting held, the persons charged having been themselves parties 
to the default in holding the general meeting (48). It is dearly the duty of the 


(38) General Clauses Act (X of 1897), s. 3, d. (59); Gibson v. Barton [1875] 10 Q.B. 329, 32 
L.T. 396; Edmonds u. Foster [1875] 33 LT. 690. Sec also Park c. Lawton [1911] 
I K.B. 588. 

(39) [1897] A.C. 358 (P.C.). 

(40) Oore^m Gold Mining Co. v, Roper [1892] A.C. 125. 

(4nhJother Lode Gold Mines v. Hill [1903] 19 T.L.R. 341. 

(42) Moseley u. Koffylontein Mines [1904] 2 Ch. 108; Famatina D, Corporation v. Bury 
fJ9101 A.C. 439. 


Trustees* Corpn. o. Commissioners of Income Tax [1930] P.C. 151, 54 Bom. 437, 34 
C.W.N, 709, 57 LA. 152. 

Galloway v, Schili, Sesebohm & Co. (1912] 2 K.B. 354. 

Debendra v. Registrar [1918] 45 Cal. 490. 

Totaram n. Empemr [1916] 17 Cr. L.J. 242, 34 I.C. 262. Sec also R. u. Tyto [1«913 
2 Q^B* 588, llie word “manager" inaudes a manager de son tort ; Gibson n. Barton 
(supra); R. v. Lawson [1905] 1 K B. 541; Coventry & Dixon^s case [1880] 14 Ch. D, 
660; Edmonds u. Foster (supra). 

Chhabil Das v. Emp. [1914] 15 Cr. LJ. 300, 23 I.C. 508. 

Park u. Lawton [191IJ I K3. 588. the dchmlt must however be found as a fac^p’ 
see Sqxendra v* Ump* C,WJN. 1130; sec notes to ». 76 post. 

ao 
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directm to see that the particular returns^ the Hat and the summary under this section 
and the copies of the balance sheet and prodt and loss account are submitted under 
s, 134 post It is not open to any dircaor to plead that he had no real control of the 
aAdm of the company or that he was a mere figure*head and that be did not wilfully 
permit the default* The law presumes that the directors know their duties* and if they 
make no attempt to see that those duties are carried out» the Court is justihed in holding 
that the direftors wilfully and knowingly permit the company to fail to carry out those 
duties. The owing to their previous default it was impossible for the directors 

to comply with the requirements of the statute would not absolve them from liability* 
It is not necessary that there should be fraud or dishonesty on the part of the directorSy 
nor can it be said that because the default is o£ a technical nature a nominal sentence 
is called for (49), It is not correct to say that a director who is guilty of a default 
under this section should be punished with a nominal sentence in the absence of 
dishonesty or fraud on his part (49). But a continuing daily fine may not be imposed 
where owing to no meeting having been held it is not possible to remedy the default (50). 
If default is made in holding the general meeting and in filing the return, penalties are 
incurred under this section as well as under s. 76 (51). The word “default** is a word of 
general import and includes failure or omission (52). ‘‘Default** implies a wilful con¬ 
tinued neglect to do an act required to be done. A statutary offence is committed where 
the transaction is not malum in $e{52). While u company Is always liable where a 
return is not sent to the registrar as required by this section, the officers of the company 
are liable only if they knowingly or wilfully authorise or permit the default (53). An 
officer cannot be convicted under this sub-section unless it is found that he knowingly 
and wilfully authorized or permitted the default. He cannot be convicted in respect 
o€ purely arithmetical mistakes, especially when previous returns have not been filed 
and proved to be correa (54). 

In order that a conviction under this section, S 77 (10) and s. 134 (4) of an officer 
may be sustained, the only thing the prosecution has to prove is that that particular 
officer knowingly and wilfully authorized or permitted these defaults. The section 
speaks also of authorisation of those defaults, but it is not necessary to prove that, as 
the offence is also complete if the officer knew of the defaults and permitted the 
defaults (55). 

The fact that after a prosecution has been instituted against the directors for 
breach of the provisions of iMs section and s. 134 the company has gone into liquida¬ 
tion does not render the leave of the Court necessary under s. 171 post, S. 171 would 
not operate as a bar to the prosecution in such cases (49). 

As to the penalty for wilfully making a statement which is false in a material 
particular, see. s. 282. 

For the form in which the annual list and summary must be made, sec Form E 
in the Third Schedule. 

As to the right of a person to obtain copies of the list and summary sec s. 36, 
sub-s. (2). 4 

Maglstmte*! power and jurisdiction :—^Thc forwarding to the registrar of the list 
and summary, which upon the face of them purport to satisfy the requirements of the 


(49) Bhagirath v, Emp. [1947] Cal. Rul. 123, 48 Cr. L.J. 236, 229 I.C. 109, [1948] fc. 42* 

(50) Dorm o. South Amcan Superaeration [1904] 20 T.L.R. 425. 

(51) Ibid; Qibson o. Barton [1875] 10 Q.B. 329. 

(52) Canard v, James [1925] Ch. 616 at p. 622* 

<S3)P^lk Prosecutor v. Lury & Co. [1941] 2 M.LJ. 487. [1941] M*W.N. 846 approving 
Blmslmradu o. Subbarayudu [1914] 38 Mad. 674. o 

11932] MT* 497, [19321 M.W.R 1157, )38 I.C. 317. 

Daa o. Mohan Lai J1936] C. 23^ 39 C,W.N. 251, 162 LC* 282; see also 
Lweshmana v. Emp. (supm) j Stmdar Das o. Emp. [1929] U 836, 10 Lah* 521. 
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Aetf U mt a sulfiqia&t tompliaace with the «ectiaa, uakia eudi a Ibt and luhiunary hire 
in aecordaxkce with the facte, md the Magistrate has juHsdictioii to enquire Ihto^ the 
truth er fals^ood of the statements contained thoeln (56). But qUestiotis of nidety 
as to the title to shares and the right to he <m the register cannot properly be detor* 
mined by die Magistrate, and with reference to such questions he ought to accept the 
company's register as practically conclusive (56). A charge under this section cannot 
be sustained, unless there is evidence that previous return is correct, because 
otherwise one must arrive at the conclusion that if there is any mistake in one year it 
cannot be corrected in the next (57). 

A Presidency Magistrate has jurisdiction under s. 182 Cr. P. C. to try an ofitence 
under this section, and even if he has not, s. 531 Cr. P. C. cures the defect (58). 

33. No notice of any trust, expressed, 
implied or constructive, shall be entered on the 
register, or be receivable by the registrar. 

Object of the section:—^The object of the section is (1) to relieve the Company 
from taking notice of equitable interests in shares and (2) to preclude persons claiming 
under equitable title from converting the company into a trustee for them (59). 

Company recognizes no trust—equitable rights :—^Although a member is merely 
a trustee to the knowledge of the company, he is liable for calls and other obligations 
of his membership. The lien of the company will prevail over the title of the cestui 
que U ust (60). But a company, which in the face of notice that the shareholder is not 
the beneficial owner of the shares, makes advances or gives credit to the shareholder, 
is not protected by the section or by the provisions to that effect in the articles of 
association, and the company cannot in such circumstances assert against the benC' 
ficiaries a lien on the sliares for the indebtedness of the member (61). The company 
is not relieved from the obligation of giving effect to equitable rights of which it 
actually has notice, and its own lien will not take precedence of charges prior in date 
of which it has notice at the time of making the advance (62). But a company is not 
concerned to enquire wliethcr trustees who are registered as shareholders are acting 
within their powers in dealing with the shares (63), and can enforce its own rights 
against the persons in whose names the shares stand (64). A company lending money 
on the security uf its shares will however be bound by constructive notice(65). 

Under the Act a company is not entitled to make any person, other than the 
registered holder of a share, liable for unpaid call money thereon, on the ground that 
he is benamdar of such other person, even if such be the fact (66). “If the company, 


(56) Briton Medical A General Life Association [1888] 39 Ch. D. 61; Lakshmana r. 
Emp. [1932] M. 497, 35 M.L.W. 66. 

(57) Lakshina v. Emp. (supra). 

(58) Oebendra v. Registrar (supra). 

(59) Buckley, 11th ed. p. 254; see In re Perkins [1890] 24 Q.B.D. 613. 

(60) New London df Brazilian Bank r. Brocklebank [1882] 21 Ch.D. 302. 

(61) Mackereth p. Wigan Coal & Iron Co. [1916] 2 Ch. 293; Mathem Steam Tramway Co. 
[19271 33 Bom.LJEl. 184. 

(62) Bradford Banking Co. p. Henry Briggs, Son & Co [1886]] 12 App. Gas 29; Hopkinson 
p. Rolt [1861] 9 HX.C. 514. 

(63) Simpson v, Molson’s Bank [1895] A.C. 270. 

(64) New London & BraxUian &mk p. Brocklebank (simra); Simpson p. Molscm's Bank 
(supra); Rcarden p. Provincial Bank [1896] 1 I.R 532 (C.A.). 

(65) Longman p. Bath Electric Tramways (1905] I Ch. 646; Mackereth p. Wigan Coal fit 
Iron Co. (supra). 

(66) Murshidabaa Loan Office p. Satis [1943] C. 440, 47 C.W.N. 486 following Chapman fit 
Baiker’s case [1867] 3 Eq. 361 ; Qttt v, Somerville [187^ 4 Afm. Cas. 648; Sodfitd 
Cenerale de Paris p. Walker [1885] 11 App. Cas. 20; la re Aekiaa [1890] 24 Q.B.D. 613. 
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Ikfter recdving notke that the husband (o£ dbe rostered holder) had any interest in 
the shares, had entered into a business transaction in respect to the sbaaes^ ignoring 
the rights of the husband, of which it received notice, the principle laid down in 
Bmnford v, James Keith & Blackman Co, [1906] 2 Chu H7 and Mackereth v, Wigan 
Coed & Iron Co, [1916] 2 Ch. 293 might possibly be attracted” (67), Though a com¬ 
pany is not bound to recognize a trust in respect of its shares, yet that would not 
prevent a Court frean recognizing such a trust in a suit in which evidence of that trust 
is forthcoming and from considering the rights between the parties (68). The provision 
as to non-recognition of trust does not preclude a cestui que trust from requesting the 
company to pay money due in respect of the shares to himself, or from suing the 
company in respect of misappropriation of profits to which the owner of the shares 
would entitled (69). 

A receiver appointed by Court in a suit by a purchaser of shares, who had not 
been recognised by the company, calling upon the company to allot to him the new 
shares to which the vendor was entitled under s. 105 C, was not entitled to be registered 
as a holder of the new shares in his own name. So the company would be justified 
in refusing to enter his name on the register. Under the present section the company 
was not bound to take notice of any trust express, implied or constructive, and if the 
company registered the receiver as a sharehold^, it would be taking notice of the 
trust (70). 

Where vendor is a trustee for vendee :—Shares in a limited company are 
capable of equitable assignment and can therefore be the subject of a trust. The 
right to vote which a shareholder has is a right of property annexed to the shares and 
transferable or assignable with the shares (71). Where a person purchased shares and 
after receiving his vendor's share certificates and transfer forms applies for transfer 
of the shares in the share register to the names of his nominees, but the directors 
refuse to accept the transfer, the transferor is in the position of a trustee of the shares 
for the purchaser. The legal title to the shares is in the vendor, but the beneficial 
interest is transferred to the purchaser. The transferor under s. 94 of the Trusts Act 
(n of 1882) must comply with all reasonable directions that the transferee may give. 
Equity ueats the purchaser as if he was the real owner and compels the registered 
holder to act as the agent of the beneficiary, and the latter has a right to control the 
exercise by the trustee of the right to vote (71). The holder of the shares is trustee 
not only of the corpus, but also of the income which he must pay to the beneficiary (71). 
The purchaser is therefore entitled as against the vendor to a restrictive injunction 
restraining him from attending meetings of the company and to a mandatory injunc¬ 
tion enjoining him to sign a proxy with regard to the shares to the transferee (71). 

Priority of mortgages ;—^As a result of this section, where there are several 
mortgages, the mortgagee first in date has priority, not the person who first gives 
notice to the company (72). Lord Esher, M. R. said: ”The law has given the company 
the right to say ‘we do not care whether you are a cestui que trust or not; if you arc, 
we have a right to take no notice of youV*{73). Sec notes to s. 28. 

But as observed by Stirling, L. J., “where the company in which the shares arc 
hdd sees fit to deal with the shares for its own benefit, then that company is liable 


(67) Murshidabad Loan Office v. Satis (supra) 4it p. 488. 

(68}Dharwar Bank v, Mahomed Hayat [1931] B. 269, 33 Bom.L.R. 250, 133 LC. 241; 
Mackereth v, Wigan Coal A Iron Co. (supra). 

(69) Bmney v. Ince Hall Coal & Canal Co. [1866] 14 L.T. 392. 

(70) Vcnkat Rama Reddy v. Padampat [1950] B. 76, 51 Bom. L.R. 529. 

(71) E. D. Sassoon 6c Co. u. Patch [[943] 45 Bom. LJl. 46. 

(72) Soci6t6 Gcncrale v. Walker [1885] U App. Cas. 20. 

(73) Re Perkins [1890] 24 Q*B4I>. 613. 
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to be jaSeeted with notice «f the interest n third party** (74). Where the shares 
are eqlduMy nuntgaged or mortgaged more than once, the priority will be determined 

the priorities of the assignments or mortgages, and not by the priority of fthe 
nodces theretd jpven to the company (75). * 

N«ttco t~ln order that a notice to the company may be eSectnai, either it most 
be given to the company itself through its proper officers, or it must be received by 
the ctanpany in the course of the transaction of its business. Casual knowledge 
acquired by the secretary, as an individual and not whilst he is engaged in transacting 
business of the company, cannot be deemed notice to the company (75). 

Trustee suid cestui qua trust s—As between the trustee and the cestut que trust, 
the latter is the shareholder and is bound to indemnify the trustee against all liaUlities 
attached to the shares (76). Although a company cannot put the cestut que trust 
<m the list of contributories, it may be entitled to enforce the trustee’s right to 
indemnity (77). 

The particulars of lien also may not be entered in the reguter (78). 


34. (J) An application for the registration of the transfer of 
shares in a company may be made either by the transferor or the 

T a sfer of shares transferee, provided that where such applica- 
ran jet oj s res. cation is made by the transferor no registration 

shall in the case of partly paid shares be effected unless the company 
gives notice of the application to the transferee and subject to the 
provisions of [sub-section (7)\ the company shall, unless objection is 
made by the transferee within two weeks from the date of receipt 
of the notice, enter in its register of members the name of the 
transferee in the same manner and subject to the same conditions 
as if the application for registration was made by the transferee. 

(2) For the purposes of sub-section (I) notice to the transferee 
shall be deemed to have been duly given if despatched by prepaid 
post to the transferee at the address given in the instrument of 
transfer and shall be deemed to have been delivered in the ordinary 
course of post. 

(3) It shall not be lawful for the company to register a transfer 
of shares in or debentures of the company unless the proper instru¬ 
ment of transfer duly stamped and executed by the transferor and 
the transferee has been delivered to the company along with the scrip: 

Provided that, where it is proved to the satisfaction of the 
directors of the company that an instrument of transfer signed by the' 
transferor and transferee has been lost, the company may, if the 


(74) Ralnfotd v. Jamts Keith & Blackman Co. 11905] 2 Ch. 147, 161. 

(75) 8ocidtd Cfndrale de Paris n. Ttamways Union do. [1884] 14 Q.B.D. 427. 

(76) Butler v. Cumpfitou riB68] 7 Eq* 16; Tames i». May & West Londou to. Co. [1873] 1L.R. 
6 RL. 328; femmmg v. Maddick (1872) 7 Ch. App. 395; Hughes-Hallct v. Indian 
Mammoth Mining Co. [1883] 22 Ch.D. 561; WhlttaW v, Kermaw [1890] 45 C3i.Ds 
320; Hardoon o. Belilios [1901] A.C. 118, 124; but see Wise v. Perpetual Thistee Co. 
119031 AC. 139 

(77) J^thh Nation L. A. Assn. [1878] 8 Cfa.D. 679 at p. 708; National Financial Cn. 
[1868] 3 Ch. App. 79i. 

(78) W. Key ft Son [1901] 1 Ch. 467. 
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’directors think fit, on an application in writing made by the transferee 
and bearing the stamp required by an instrument of transfer, regjister 
the transfer on such terms as to indemnity as the directors may 
think fit. 

(4) If a company refuses to register the transfer of any shares 
or debentures, the company shall, within two months from the date 
on which the instrument of transfer was lodged with the company, 
send to the transferee and the transferor notice of the refusal. 

(5) If default is made in complying with sub-section (4) of this 
section, the company and every director, manager, secretary or other 
officer of the company who is knowingly a party to the default shall 
be liable to a fine not exceeding fifty rupees for every day during 
which the default continues. 

(6) Nothing in sub-section (3) shall prejudice any power of the 
company to register as shareholder or debenture holder any person to 
whom the right to any shares in or debentures of the company has 
been transmitted by operation of law. 

(7) Nothing in this section shall prejudice any power of the 
company under its articles to refuse to register the transfer of any 
shares. 

This section has been substituted by the Companies (Amendment) Act, 1936 for 
the original s. 34. 

In sub-s. (I) the expression ‘‘sub-section T* has been substituted for the expression 
“sub-section (4)” by the Companies (Amendment) Act II of 1938. 

Object of section ;—^The Act did not lay down the procedure for the transfer 
of shares and this was gencnilly provided for in the articles of a company. Undue 
restrictions upon transfers and undue delay in registering transfers were not un¬ 
common. This section, while leaving a discretion with the directors to refuse transfers, 
requires, for a transfer application either by the transferor or tlic transferee, notice 
to the transferee in the case of an application by the transferor, the use of the proper 
instrument of transfer required by the company in the case of an application by the 
transferee, and notice within a limited time to a proposed transferee. It also prescribes 
a time limit within which an objection by a transferee may be made or a refusal to 
register a transfer must be communicated —Notes on Clauses, The Select Committee 
made the following observations: “We have confined the provision relating to notice 
to a transferee to those cases where the shares transferred arc shares not fully paid up, 
and have shortened the time within which objection can be taken. We have made 
supfdementary provision as to service of notice. The new sub-section (6) of section 34 
makes it clear that there is no intention in anything contained In the section to affect 
the right of a company to refuse to register a transfer of shares, where that right 
exists by virtue of the articles. Other changes are minor drafting corrections.” 

Transfer and transmission—distinction. Court sale: —Transfer is by a voluntary 
act of parties whereas transmission is by operation of law. A court-sale is not a transfer. 
An article which gives the directors absolute and unrestricted discretion to refuse to 
register a proposed transfer of shares has no application to a court-sale, and the directors 
cannot refuse to register a transfer of shares ^ected by a court-sale (79). 


(79) Wahid Bus 6c Mailsi Transport Co. fl949] L. 6—^Per Teja $lngh J. 
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to the right dC a shareholder to transfer his shades, see 
notes to ^ 25* Where the original purchaser of shares hiu! not been registered i|i 
respect cd them» he ms not by that omission precluded from transferring the shares (80)* 
But if a company purchases Its own shares, no matter where, a member who has sold 
the shares to the company cannot be removed from the register, because the purchase 
must be deemed to have been not validly made, as it is ultra vires of the company* 
The effect of a company purchasing its own shares is that the vendor is point of law 
docs not cease to be the legal owner of the shares, even if the purchase was made 
outside the State where the company was incorporated, and the liability of the vendor 
as a contributory in respect of such shares continues (81), 

Protection of transferor :--lf the transferee does not apply to have the transfer 
registered, the transferor can, or he can make an application to the Court for rectification 
of the register of members (82). llxis section is intended for the protection of the 
transferor if the transferee fail to perform his duty of getting the transfer registered (83). 
But it is the duty of the transferor to see that all formalities necessary to complete the 
transfer arc performed. If however the directors fail in their duty to see them 
performed, they cannot after a lapse of time hold the transferor liable (84). 

Sub-s« (3) :—An article conferring upon the directors power to transfer shares 
inspite of the absence of an instrument of transfer is ultra vires of this section (85). 

Where the articles of a private company were altered thus; That upon the death 
of any of the directors his share or shares shall, notwithstanding any provision or 

direction made by him in his life time as to the disposition thereof upon his death to 

the contrary, be deemed to have passed upon his death to his wife, and such wife shall 
be the only person recognised by the company as having any tide to the share or 
shares, it was held that the alteration of the articles was in contravention of s. 63 of 
the English Act of 1929 (corresponding to the present section) as there was no instru¬ 
ment of transfer delivered to the company, nor has the right to the shares been 
transmitted to the widow by operation of law. The registration of the widow’s name 
was wrong and the register was ordered to be rectified by registering the shares in the 

joint names of the personal representatives of the deceased (86). 

**Duly stamped”. Before a shareholder claims that his name should be entered on 
the register of the company, he has to submit the share certificate and a properly 
executed and duly stamped transfer form. Where therefore an instrument of transfer 
properly stamped has not been given, it cannot be said that the transferee’s name was 
omitted without any sufficient cause (87). 

The W. Company upon the reduction of its capital, which was sanctioned by the 
Coun, transferred to one of its shareholders 134 shares which it held in the L. Company, 
the consideration for the transfer being 10 s., although the market value of the 134 
shares was 149/. S. 74 (b) of the English Finance Act, 1910 provides that a transfer 
made for nominal consideration by a person in a fiduciary capacity shall not be charged 
duty under the section- On behalf of the company it was contended that it was acting 
in ptusuance of an order of the Court and therefoue acted in a fiduciary capacity and 
that the consideration was not inadequate for it consisted not merely of 10 but also 
of the suffering by the transferee of the reduction of the capital which materially affected 


(80) Morris u. Cannan 118621 4 De G. F. dc T. 581. 

(81) Sabarathnam v. O, L. T^avancore N. « Q. Bank, infra. 

(82) Stranton Iron & Sted Co. [18731 16 Eq. 559. 

(83) Skinner v. City of London Corpn. [1885] 14 Q.B.D. 882. 

(841 Murray v. Bush [1873] L*lt 6 H.L. 37. 

(85)Madhava v. Canam Banking Corpn. [1941] M. 354, [1940] 2 M.L.J. 937, [1941] 
M.W’.N. 28* 


Greene: Greene v. Greene [1949] I A.E.R. 1«7. 
(87} New CUteea Btnk el Indin v. Aetna Ineurance Co, 
[1945] Boan. 53«. 


[1945] B. 149, 46 Bom. Ut. 782, 
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him* field (1) iStmt libe ocimiitaiiy bat} not acted in a fiduciary capacity; (2) tbat tlic 
reduction o£ capitalt even if It formed part of the same transaction, could not be con-» 
aidered as a considaration moving from the transferee to the company and (3) lliai 
ad valorem stamjp duty was payable on tbe value of the 134 shares (83). 

Sub*#* (4)* Oawa t —^Where the directors refuse an application for transfer of 
shares, the presumption would be that the directors acted bona fide and the onus 
would be on tie person challenging their action to establish the lack of bona fides 
and the impropriety on their part (89). 

Snb<«* (7) Where the directors in refusing to register a transfer of shares 
reasonaldy and bona fide exercise their powers under the relevant articles, the refusal 
is valid (90). Where the directors refuse to consent to a transfer of shares, they arc 
not ordinarily bound to state their reasons, and even if they do not stale their reasons, 
no presumption of bad faith can be drawn. In order to vitiate the exercise of their 
powers and to justify the inference by the Court, it must be distinctly made out that 
the directors have been acting from some improper motive, or arbitrarily and capri¬ 
ciously (91). See notes to s. 28 and Reg. 20 in Table A. 

The Court will not control the exercise of a discretion given by the articles to its 
directors as to registering transfers, unless it is proved that they arc not exercising it 
bona fide. The presumptions would be that tliey had acted bona fide and the onus 
would be on the person challenging their action to establish the lack of bona fidcs and 
the impropriety on their part (92). 

The discretion to refuse to re^ster a proposed transfer should be exercised at the 

earliest opportunity. When the directors have once accepted the transfer and agreed 

to register it and have communicated their acceptance, they have no power to change 
their decision later on (93). 

Only a person who is on the register Is in full sense of the word the owner of the 
shares. Before a shareholder on the register can get himself removed and orher person 
can come in his stead, both must conform to the regulations of the company (94). 

As to transfer of shares generally, see notes to s. 28 and reg. 18, Table A. 

At to the liability of a past member in the winding up, see s. 156. 

35. A transfer of the share or other interest of a deceased 
member of a company made by his legal 
by legal repre- j-ejjresentaiive shall, although the legal represen¬ 
tative is not himself a member, be as valid as 
if he had been a member at the time of the execution of the instru¬ 
ment of transfer. 

Transfer and tranimittion—dUtinction :—Transfer and transmission of shares in 
a company arc quite distinct from each other. The former is based upon the act of 
parties, while the latter is the result of the operation of law. In the case of a trans* 
mission of shares, they continue to be subject to the original liabilities, and if there 
was any lien on the shares for any suras due, the lien would subsist notwithstanding the 
devoittdon of the shares (95). 


(88) Wigan Coal & Iron Co. v. Inland Revenue Comrs. [1945] 173 L.T. 79. 

(89) Coimbatore Kamala Mills v. Sundaram [19501 M. 725, [19501 I M.L.T. 80$, [19501 

M.W.N. 406, 63 M.L.W. 579. ^ 4 * i J 

(90) Berry v. Tottenham &c. Athletic Co. [1936] 53 T.L.R. 100, 

(91) Mathcm Steam Tramway Co. [1927] 33 Bom. UR. 184. 

(921 Coimbatore Kamala Mills v. Sundaram, supra. 

(93) Wahid Bos 8c Mailsi Transport Co, (supra). 

r'P' !*• Ti»»«»awe N. & Q. Bunk [1943} M. Ml, 5S M.UW, 653. 
(95>t1teii,p{tt V. Indian Oveneat Bank [1943] M. 743, [1943] 2 kLL.J. 201, 
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S-—Hue tenn "legal repfcsewtativc” i« borrowed from tbe 
Eni^h law. **Now in English law^** observed Brett, J.« ^^though it may be regarded 
as settled that the primary meaning of *legal representative' is ^executor or administrator^ 
that meaning may be controlled by the context* Thus in certain cases it has been 
held to mean "next of kin" ** (96). , 

iUglita of exocttlors asid legal represmitatives :—deceased member remains a 
member so long as his name remains on the register without notice to the company of 
his death (97). The executor or administrator of a deceased member does not become 
a member, unless he consents to be treated as such and to be entered on the register of 
members (98). The executor however can insist on being entered as a member in his 
own right, witliout any reference to his representative capacity, unless the articles of 
association contain some authority to the contrary (99). The company must enter the 
names of the executors on the register in the order desired by ilie latter (99). 

Where the plaintiff on the basis of his deceased father's will called upon a bank to 
transfer the shares standing in his father's name to his name, but the bank arbitrarily 
refused to do so, it was held that the plaintiff was not entitled to give any evidence of 
special contract for the sale of the shares and to claim damages on its basis. But it is 
open to him to ask for general damages on the basis of a fall in the market of prices 
of the shares between the date of the final refusal of the bank and the date of the suit (1). 

The legal representativet. of a deceased or bankrupt member are entitled to receive 
on l^ehalf of the estate any dividends, bonuses or benefits attaching to the shares and 
are liable to be put on the list of contributories in their representaiivc capacity (2); but 
they are not meml)crs unless they have become so by formal registnition (3). Until 
they do this, they are not entitled to receive notices from the company (4). 

The leg.!! representatives of a deceased member can transfer the shares before 
getting themselves registered as meml>ers (5). Before regHtradon they are liable for 
calls only in their representative cajiacity, but after registration they become personally 
lLTble(6). A company cannot rejetr the executor’s claim to the shares relying upon 
its articles which enable it to refuse transfers (7). Articles forbidding executors to 
exercise the rights of a member until they have been registered have been held to refer 
to the exercise of rights on their own behalf and not on behalf of the testator’s estate (8). 
As regards the executor's right to transfer the shares of the testator, reg. 22 of Tabic A 
gives the directors the same right to decline or suspend registration as they would have 
had in the case of a transfer by the deceased niem^r iKrforc his death. But to exercise 
this right there must be a valid resolution of the board (9). Sec notes to rcg. 22, Table A. 

On the death of a holder of partly paid shares, the company cannot intervene to 

prevent distribution of the estate, unless a call has actually been made (10). 

Ltuutiic** share* Shares or stock registered in the name of a lunatic can only 

be transferred, under an order made in lunacy, by the person named in the order (11). 

(96) Dlnaraani t*. Elahdut [1904] 8 C.W.N. 843 at p. 851. 

(97) Per Davey h. J. in New Zealand &c. Co. v. Peacock [1894] 1 Q.B. 622, 

(98) Bowling & Wclby's Contract [18951 I Ch. 663 at p. 670. 

(99) T. H. Saunders & Co. [1908] I Ch. 415. 

(1) Thenappa u. Indian Overseas Bank, supra. 

(2) Vide ss. 160 and !61. 

(3) James t>. Buena Ventura drc. Syndicate [1896] 1 Ch. 456. 

(4) Allen u* Gold Reefs otWest Arrica [lOtm] 1 Ch. 656. 

(5) Simpson u. Moison's Bank [1895] A,C. 270. 

(6) Duff’s Executor's case [18861 32 Ch.D. 301 (C.A.): Buchan's case [1879] 4 App. Cas. 

547, 549; James v. Buena Ventura dec. Syndicate (supra), 

(7) Benthatn Mills Spinning Co. fl879] II ChJX 900. 

(S) Llewellyn u. Kaslntoe Rubber Estates [1914] 2 Ch. 670, 

(9)Hadttiey Pavilion [1924] 1 Ch^ 276. 

(10) Re King Mdlor v. Wth Australian Land dec. Co. [19071 I Ch. 7?. 

(11) New York Sectirity Trust Co. o* Keys«r [1901] 1 666. 
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A trustee iu bat^miptey fiHay disdaim tixe baukrupt^s interest in unsaleable or not readily 
saleable encumbered shares (12). 

Notiee In osie of death of * member 5 -—A notice served at the registered address 
of a deceased member is valid, if the company has no notice of his death (13)* If the 
ocanpany is avrare of the death, the notice should be served on the legal representative. 
It wiU be valid if the notice comes to the knowledge of the executors (14). Probate is not 
notice to the cmnpany of the contents of the will of the deceased member (15). 

Eights of the estate of deceased member to new shares s—If the articles require 
that upon creadon of new shares they should first be offered to the members, the estate 
fd a deceased member must have the benefit (16). The executor, though he has not 
registered himself as a member, can give notice in case of a reconstruction under s. 213 
(now s. 208-C) and has the same right to dissent from a reconstruction scheme (17). 

^^Fersona) representative’ '—Tiic expression “personal representative” means the duly 
constituted rcprescniative according to the law of the country in which the company is 
registered (18). A transfer executed by one of two executors, not registered as holders 
of the shares, may be a valid transfer (19); but where the names of the executors are 
placed on the register, they become joint shareholders in their individual capacity, 
although they may be described as executors in the register, and consequently the sltares 
can only be transferred by means of transfer executed by all of them (19). 

Sec notes to regs. 21 and 22 of Table A and to s. 160. 


36. (/) The reeister of members, commencing from the date 
of the registration of the company and the index of members shall 
be kept at the registered oflice of the company, 
*** register except when dosed under the provisions 

of this Act, shall during business hours (sub¬ 
ject to such reasonable restrictions, as the company in general 
meeting may impose, so that not less than two hours in each day 
be allowed for inspection) be open to the inspiection of any member 
gratis, and to the inspection of any other person on payment of 
one rupee, or such less sum as the company may prescribe, for each 
inspection. Any such member or other person may make extracts 
therefrom. 

(2) Any member or other person may require a copy of the 
register, or of any part thereof, or of the list and summary retjuired 
by this Act, or any part thereof, on payment of six annas for every 
hundred words or fractional part thereof required to be copied and 
the company shall cause any copy so required by any person to be 
sent to that person within a period of ten days, exclusive of non- 


(12) Wise i>. Landsdell flMI] 1 Ch. 420. 

((13)New 2ealand Gold Co. v. Peacock (supra); Tricumdas Mills Co. v. Hail Saboo (19021 
4 Boin.L.R. 215. 


(14)Jaoje8 o. Buena Ventura &c. Syndicate (supra) at p. 467: Allen t:. Gold Reefe (supra) 
at p. 670. ' r ' 

(1^ Grundy v. Briggs [1910] 1 Ch. 444. 

(16) James v. Buena Ventura d£c. Syndicate (supra); Allen v. Gold (supra). Now 
see the new s. 105-C 

l^ellyn v. Kasintoe Rubber Estates (supra). 

A. G. [18991 AX:. 62, 70, 71. 

(19)Bart(m v. North Staff. Ry. Co. [18^ 38 Ch. D. 438. 
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working dayi and days on which the transfer hooks of the company 
are closed, commencing on the day next after the day on which the 
requirement is received by the company. 

(3) If any inspection required under this section is refused or 
if any copy required under this section is not sent within the proper 
period the company and every officer of the company who is in 
default shall he liable in respect of each offence to a fine not 
exceeding twenty rupees and a further fine not exceeding twenty 
rupees for every day during which the refusal or default continues 
and the Court may by an order compel an immediate inspection of 
the register and index or direct that copies required shall be sent to 
the persons requiring them. 

Ameiidiii«iit $—In Sub^s. (1) the words in italics have been inserted by the Companies 
(Amendment) Act, 1936 which has also added the words in italics to sub-^s. (2). The new 
sub'S. (3) has been substituted for the original one. These amendments closely follow 
the provisions o£ s. 98 of tjie English Companies Act of 1929. The Select Committee 
observed: “The first change inserts an amendment which was inadvertently omitted 
consequenttial on the new section 31 A. We have extended the time allowed for com¬ 
pliance with a request for a copy of the register and have added in sub-section (3) of 
section 36 a provision enabling the Court to enforce compliance with such a request 
where there is undue delay.’* 

Inspection of register of members :—Where a person, entitled to obtain inspection 
of the register, applies for inspection during business hours and not at a time prohibited 
under the next following section, such inspection must be granted (20), and even a 
temporary refusal, based upon grounds of convenience to the company’s business, will 
render a director liable to the f>enaUy (21). The right to inspect the register of members 
carries with it a right to take extracts from or to make copies of the entries in the register. 
The right to require a copy of the register on payment is in addition to and not in 
substitution for the above implied right (22). 

Hie register includes the entries of the names of persons who have been, but have 
ceased to be, members of the company by reason of the forfeiture of their shares or 
otherwise (23). 

Object ts immatenal i—Object of inspecting the register is immaterial; for even 
if it be known that the object is antagonistic to the company, it is illegal to refuse 
inspection or copy (24). 

Right to inspect:—^The right to inspect ceases upon the commencement of wind¬ 
ing up (25), and if inspection is required after that, an order of the Court must be 

obtained under s. 241. Such an order entitles the patly to inspect and take copies 

himself (26). He need not pay the liquidator a fee for having the copies made (27). 

{20)Bevan t% Webb [1901] 2 Ch. 59. 

(21) Queen Empress ti. B^r [1898] 20 AIL 126. 

(22) Boord o. African C L. ec Trading Co. [1898] 1 Ch. 596; see also Mutter a Eastern 
Midland Ry. Co. (infra) and Nason o. Anglo-American Land dec. Agency [1897] 
1 Ch* 13^* 

(23) Boord v. African C. L. Trading Co., supra. 

(24) JDavies u. Cas Light dt Coke [1909] 1 Ch. 248, on appeal 70S (CA.); Mutter o, 

Eastern Midland Hallway [1888] 38 Ch. D. 92; R. o. WUts Navigation [18731 29 

L.T. 922; Holland u. Dickson [1888] 37 Ch. D. 669* ^ i 

(25) Kent Coalfidds Syndicates [I898| I Q.B. 754. 

(2^ Nelson t». Anglo-Amerioui Land dec Co. [l$97J 1 Ch* 139* 

(27) Re Amuco Co* [1899J W*N. 134* 
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Xka mult of audloiitiet os to ^ nature and extent of the common law right which 
any memhcr of a corporation has to inspect the documents of the coiporatlon Is that 
the privilege of inaction is confined to cases where the member has in view some 
definite rights or object of his own and to those documents which would tend to 
IHostrate such tight or objea(28). 

InSpoetlim and eoptet. Court’s jurisdlclloii: —^Where the Act gives right to have 
itiipection and copies* the Court can pass orders for the same. But the Court which has 
jurisdiction in these matters is not the criminal Court which has power to try ofiences 
under s. 278 post, bur the Court which has under s. 2 sub-s. (1), ct (3) jurisdiction under 
Ae Act, namely, the High Court or the District Court notified under the Proviso to s. 3, 
ante within whose jurisdiction the registered olfice of the company is situate (29). Where 
the tompany alleges that the name of the applicant for copy, is no longer on the register 
of members, the Court in making an order as to supply of copies (which a stranger 
is not entitled to get) will not go into the question whether his name has been rightly 
removed from the register especially where the question is already the subject-matter 
of a suit (29). In the last cited case Mr. Justice Das made an order for giving inspection 
to the applicant not as a member but as a stranger. 

Removal from registered office:—^It would be a breach of duty on the part of the 
directors to allow the register of members to be removed from the registered office of the 
emnpany, and a solicitor cannot have a lien on it even if the company in general meeting 
pass such a resolution, because there are other persons, e.g,, creditors who have a right 
to inspect it (30). 

Custody :—The liquidator and not the receiver for debenture-holders should have 
the custody of the register upon a winding up (31). 


37. A company may, on giving seven days' previous notice 
by advertisement in some newspaper circulating in the district in 
„ . which the registered office of the company is 

Power to clo»e reguter. . , ®, . - t 

situate, close the register of members for any 
time or times not exceeding in the whole forty-five days in each year 
but not exceeding thirty days at a time. 

Amoitdiiient By the Companies (Amendment) Act, 1936 the words **scven days' 
previous" have been inserted, the words "forty-five" have been substituted for the word 
"thirty" and the last portion in italics has been added. ’JThe Select Committee observed: 
"We have extended the time during which the register of members may be closed, to 
make more generous allowance for those cases in which it is closed at two separate 
times during the year." 

Aihrcatisetiieut :-~Whcn a company keeps a British register as well under s. 41, the 
advertisement must be in some newspaper circulating in the locality wherein the British 
register is kept (32). 


Power of Court to 
rectify register. 


38. (I) If— 


(a) the name of any person is fraudulently or without 
sufficient cause entered in or omitted from the register 
of members of a company ; or 


(28) Bank of Bombay o. Suleman Somji [19081 32 Bom. 466 (P.C.). 

(29) Murarka Paint & Varnish Works [W8J 52 C.W.N. 590. 

(30) Capital Fire Insurance Association {1883] 24 Ch. D. «,40S at p. 414. 

(31) Engel v. South Metropolitan Brewery Co. [18021 I Ch. 442. 

(32) S. 42, sub^sec. (2). 



OdM^Ai^ES ACt 


1 HI 


16! 


(&) default i$ made or uimecemrjr delay takes place in 
altering on the register the fact of any person having 
ceased to be a member, 

the person aggrieved, or any member of the company, or the 
company, may apply to the Court for rectification of the register. 

J l) The Court may either refuse the application, or may order 
cation of the register and payment oy the company of any 
damages sustained by any party aggrieved, and may make sucn 
order as to costs as it in its aiscrcdon thinks fit. 

(3) On any application under this section the Court may decide 
any question relating to the title of any person who is a party to 
the application to have his name entered in or omitted from the 
register, whether the question arises between members or alleged 
members, or between members or alleged members on the one 
hand and the company on the other hand; and generally may 
decide any question necessary or expedient to be decided for 
rectification oi the register: 

Provided that the Court may direct an issue to be tried in 
which any question of law may be raised; and an appeal from the 
decision on such an issue shall lie in the manner oirected by the 
Code of Civil Procedure, 1908, on the grounds mentioned in 
section 100 of that Code. 

SUB-S. (1). Sco|ie Under this sub-sccdon what one has to establish is some 
act or omission on the part of the company, it is not suflicient for a shareholder who 
sells his sharcb merely to contend or prove that there was omission on the part of the 
piurhaser to get his name registered or impute knowledge with regard to the change 
of ownership of the shares to the directois or setrctxiry of the company or merely to 
refer to a letter written by him to the company pointing out that he has sold his shares 
and that he is no longer a shareholder. He has to bring home to the company an 
omission which in law would amount to a sufficient cause within the meaning of sub*cl. (a) 
and would amount to default or unnecessary delay within the meaning of snh-cl. (b) (33). 

CL (a). ^^Sufiieient caiise**:-In any case in whk!) the com}>uny and its directors 
literally and bona fide carry out the provisions of the company’s articles, it or they cannot 
be said to be acting without "sufficient cause". It is a misrcatling of those words in this 
section to suppose that they confer upon the Court jurisdiction to make a roving enquity 
as to whether what has happened is desirable or even reasonable (34). Where an inter¬ 
locutory injunction has been granted to restrain the voluntary liquidator and the directors 
from acting upon the resolution to wind up tltc compfiny, the directors, in refufsing 
to register transfers of shares pending the trial of the action, are not acting **withottt 
sufficient cause” within this section (35). 

The striking out or expunging a member’s name from the register 1$ an omission 
of his name within the meaning of cl. (a) of this sub-section. In such a case rectiheadon 


(33) jawahaf Mills v. Official Receiver (IWJ 2 MX,J. 8$, (1949] M.W.N, 424, 62 
M.L.W. 63S. 

(34) Kaslviswanachan v, Indo-Bimna Petroleum Co. (19361 R. 52, 162 tC. 127. 

(35) Violet C Gold Mining (1899) 80 L.T. 684. 
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M the reg^ter fsi maatibcKii will be directedl (3<). In order to succeed In »» applicntlon 
for removal ot bis name from tibe register, the applicant must show that h was entered 
there without sutficient cause (37)* 

Wham rogislar may he veellhed The power to rectify the register has been 
eaercised by the Court in the following circumstances: Where there has been tnisrepre*' 
semtation in the prospeaus; where it is expedient to pass an order which will bind all 
the shareholders and effectually bar any subsequent application for restoration of a name 
struck out by tlte directors; where shares have been improperly issued at a discoimt; 
where the application for shares has been made in the name of a person without his 
authority; where there is no valid allotment of shares; where allotment is not made 
within a reasonable time; where the allotment is irregular; where transfer of shares 
has been improperly registered or registration of transfer has been refused; where the 
company puts in the register matters which arc not required by tlic statute; and in 
order to set right allotment of shares which have been issued as fully paid up without 
proper contract being filed (38). Wlicre the allottees were ignorant of the omission 
of the directors to reg^ter the contract for issuing fully paid up shares (see s. 104) 
with the registrar of companies, the names of the allottees were ordered to be removed 
from the register (39). Before a company had been registered a person applied for 
shares on the faith of a prospectus and immediately after registration shares were 
allotted to him. The objects of the company extended much further than the prospectus: 
held, that he was entitled to have his name removed from the register (40). 

Ute Court has ordered rectification of the register, where the allotment was 
irregular (41), where the company wrongfully refused to register a transfer (42), where 
th< company acted on a forged transfer (43), where the transfer was a colourable trail* 
saction (44), where shares have been transferred to avoid liability (45), where a person 
has been induced to take shares by fraud or misrepresenmiion (46), and where shares 
have been improperly surrendered (47). The name of any person improperly entered 
or omitted must be considered to be entered or omitted without ^'sufficient cause" (45). 

A person gave his bankers a continuing guarantee and deposited with them certi* 
ficates of shares of a certain company with a memorandum charging the shares as 
security for payment on demand of all moneys due or to become due 'to them and 
upon default by him in paying or further securing on demand any money secured, 
authorising them without further notice to sell the shares, i/pon sale by the Ixinkers 
of the shares the shareholder brought an action foi rectification of the register: the 
House of Lords held that the shareholder was entitled to have the register rectified 
by restoring his name thereto, on the ground that there was no effective demand for 
payment Iveforc the attempted sale of the shares, the demand which was made having 
been superseded by the security and the mortgage subsequently gnen and executed (48). 
One of the articles of a company provided: "The shares shall be under the control 
of the directors who may allot or otherwise dispose of the same only among existing 


(36) Madhava v, Canara Banking Corpn. (19411 M. 354, [1940] 

M.W.N. 28. , 

(37) Per Younger, L. J. in Pole's Case [19201 2 Ch. 341. 

1 38) Hals. (Hadsh.) p. 233 and cases cited tnere. 

39) Ex. p. Thomas [1874] L.R. 18 Eq. 17 (n). 

40) Stewart's case [1866] 1 Ch. App. 574. 

41) Portuguese Consolidated Copp^ Mines [1889] 42 Ch. D, 160. 

42)Stranton Iron A Steel Co. fW73] 16 Eq. 559. 

f43j Bahia & Sanfrancisco Ry. Co. (1868J Lit 3 Q.B. 584. 

(44) Discoverers' Finance Corporation [1908] 1 Ch. 141. 

(45) Ex. p. Kintrea [18691 S Ch. App. 95. 

Mining Co. [1867] 2 Ch. App. 604. 
(47)|Mlerby v. Rowland dec Co, [1902] 2 Ch. 14. 

(48) Hunter v. Hunter [1936] A.C. 222- 
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mmhmf )nit tlmU wt «Hot or otherwi«e ^^pote d them to outMdem.** Two pemonf 
for sliAucee ia the company which then consisted of si* members all of whom 
were directors* Each of them was allotted two shares at a meeting of hve mit of the 
six directors* Their names were duly entered In the register of members. About dgjht 
months later Che directors resolved to cancel the allotments on the ground that they 
were invalid for want of consent of the company in general meeting as required by the 
articles and removed the names of the two newly added members from the register. 
Held in an application by those members to rectify the register by rc-inserting thdr 
names, that the allotments must be regarded as valid and binding on the company. 
Tbc applicants for shares, though deemed to have contracted on the footing of the 
articles, could not be held bound to inquire into the regularity of the *Hndoor manage* 
ment” and they were entitled to assume that the sanction of the company in general 
meeting, as required by the articles, has in fact been obtained (49), As they bad 
become members under s. 30 by the addition of their names to the register of members, 
their names could not be removed except by rectification of the register as required 
by law (49); for the register of members is a public document and there is no provi¬ 
sion in the Act which permits the directors or officers of a company to make any 
alteration in the register except in accordance with law. The Court cannot take upon 
itself to alter the register except upon an application under this section (49). 

Where net t —Alteration of the register will not however be made where tlie transfer 
is not registered owing to a decision of tlie directors bona fide come to and within their 
powers that the transfer ought not to be registered (SO), or if something remains to be 
done to complete the transfer (51), or if the articles require the directors to exercise their 
discretion and they have not yet done so (52). R. agreed with the directors of an assur> 
ance assoctatton to become their local manager for a particular district. As a condi¬ 
tion of the appointment it was required that be should take 25 shares in the association, 
R, accordingly applied for that number of shares which were allotted to him and his 
name was placed upon the register, he having paid the deposit of U. per share. He 
was thereupon appointed manager and nouce of the appointment was given to and 
accepted by him: Upon these facts the Court refused to remove his name from the 
register (53). The Act does not contcmphitc the registration of the name of a firm as 
the holder of its share.^, but only indi\iduals or other legal entities. An application 
is not therefore maintainable when the transfer is made in the firm name of a partner¬ 
ship concern and not in the name of the individual meml>ers thereof (54), 

Where a member of a club which is registered under this Act has been expelled 
from the club in pursuance of the authority gi>en to the club committee by the articles 
of association of the club, the Court has no jurisdiction under this section to order the 
club to accept him as a member and to rectify the register of members accordingly* 
Any order to this effect amounts to interference with the internal management of the 
company (55). 

Court*! power :—This section gives an unlimited jurisdiction to the Court as to 
reaification of the register, though there is a discretion in the Court as to whether it 
ought to be exercised under the circumstances of a particular case (56). Where a volun- 


(49) ^mo^^o. Indian National Agencies {1945] Mad. 728, [1945] 2 MXJ. 432, 58 

(50) Alexander Mitchell*# case [1879] 4 App. Cas. 548; Mitchell u. City of Glasgow Bank 
11879] 4 App. Cas. 624. 

(51) Mariners case [1867] 2 Ch. App. 596. 

:S2) Walker*! case [18^1 2 Eq. 554; Hackney PavUion [1924] I Ch. 276* 

:S3)In rc Richards 11871] t.R?6 C.P. 591. 

{54)Gaiie!h Das v. R. C* Cotton Mills Co. [1944] O, 318* [1944] O.W.N. 436* 

Abottabad Cub* Ltd. [19501 Pesh. 28, Pak* Cas. [1950] Pesh. 56* 

(SQ Kimberley N* B. Dlantond Co. [1888] 59 LX 579. 
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tary winding up watt ordered to be continued under the supei^ision of the Court# the 
Court had power tso lectify the register by ordering that the name of the transferee 
ehoidd stand on the register and the list of contributories where it was placed by the 
liquidator in place of that of the transferor (57). In the last cited case the transfer 
executed by the transferor and the transferee had been lodged at the offiice of the 
company for registration, the day before it stopped payment. In order to give jurisdic* 
don to the Court, it is not necessary that there should be actual default in the 
company (58). The jurisdiction is general and not confined to cases where there has 
been error, mistake or default on tlic part of the company (59). 

ttefore and after winding up. Power is discretionary :—^The Court has power to 
rectify the register after (60), as well as before, a winding up order has been passed (61). 
In a proper case it may make the date of registration retrospective (61). But after the 
winding up order, it is too late to rescind a contract for taking shares on the ground 
of fraud, unless the contract is void ab initio (62). The power is entirely discretionary, 
and the Court will not exercise it where the only object of the applicant is to save 
the expenses of taking letters of administration and of a legal tiansfcr of the shares 
in the applicant's name (63). It is a matter of discretion whether the Court will exercise 
the summary jurisdiction, and in a complicated or doubtful case the jiitisdiclion ought 
not to be exercised; but where the legal title in the applicant is clear, the order ought 
to be made (64). Although persons are not entitled to an order ex debito justitm, the 
jurisdiction under this section is unlimited, with a discretion in the Court in the circum¬ 
stances of each case. *Tn a simple case where an immediate rectification is essential, 
it may be desirable to apply under this section; but if the case is complicated, an action 
should be brought” (65). Where a holder of shares applies to have his name removed 
from the register, a mortgagee of the uncalled share capital being viuilly interested in 
the proceedings is entitled to oppose the application (66). The Court will not order a 
transfer to be registered, where the alleged transferor is not before the Court and there 
is any real doubt as to the validity or bona fi/ies of the transaction (67). In exercising 
the discretion regard must be had to the justice of the case (68). 

The Court is not bound to dismiss an application under this section as premature 
on the ground that there lias been no refusal to register by a properly constituted board 
of directors, and it may treat the defence set up as such refusal and deal with the 
application on the merits (69). An application for registration of transfer will be refused 
unless it is shown that ibe directors had acted caprit iously and not honestly (70). 

Dhwetors* discretion :—Where the articles give a discretionary power to the 
directors to refuse registration of a transfer and it appears that they have bona fide 


(57) Ovcrend, Gurney & Co. fI867] L.R, 4 Eq. 189. 

(58) Ex. p. Shaw [1877] 2 Q.B.D. 463: but see Ward & Henry’s case [I867| 2 Ch. App, 431 
(judgment oi Lord Cairns). 

(59) the judgment of Turner L. J. in Ward & Henry’s case (supra). 

(60) S. 184 ; Ex. p. Ward fl867] 16 L.T. 148; Violet C. G. Mining Co. [18991 80 L.T. 684. 

(61) Sussex Brick Co. [1904] 1 Ch. 598; Violet C. G. Mining Co. (supra). 

(62) Alabaster’s case [1869] 7 Eq. 273. 

(63) Ariff u. Sura tee Bara Bazar Co. [1920] 55 I.C. 751, 12 Bur. L.T. 194. 

(64) Ex. p. Shaw (stmra). 

(65) Per Mockerjee J. in Ramesh v. Jopni [1920] 47 Cal. 901, followed In Mobideen v, 
Tinnevelly Mills Co. [1928] M. 571, 28 MJL.W. 932, 111 I.C. 225. 

(66) Ramesh v, Jogini (supra). 

(67) Lucbmee Chand v* Benjs^l Coal Co. [1882] 8 Cal. 317. 

(66) Trevor v, Whitworth [1888] 12 App. Cas, 409 at p. 440 (per Iiord Macimghten): 
Luchmee Chand n. Bengal Coal Co. [1882] 8 Cal. 317. » / 

(69) Muir MUls Co, v. Condon [1900] 22 All. 410. 

(70) Mahant Kishora v, Coimbatore S. fc W. Co, [1903] 26 Mad. 79; see alto Ex. o. 

Penney [1873] 8 Ch. App. 446 and Coalpoit China Co. [1895] 2 Ch. 404, ^ 
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the matter^ Utm Coiixt will not cpnifMA tliom «o disclose their 
tot when the imont are disdoeed or evidence is ptoduced aii to the reasons^ to Ctoot 
can and would consider toiii(72)« Reasons for itfusing to register transfers shmdd 
not be aibitrary* ca^ctous and wanton (73). Where to directors refuse xegistratidit 
of transfers without assigning any reason, to Court has jurisdiction, even without 
reference to the dlreaors or to company, to determine whether the transtoee had a 
right tmdtf to articles to have his name registered (74). The powers given by to 
articles to to directors to refuse registration of a transfer are to be exercised in the 
Interests o£ the emnpany, and to Court wUl order reaificatiem where to directors 
refuse registration on the mere ground that the transferor has informed them that to 
transfer was ejected by misrepresentation (75). 

A power for directors to refuse to register transfers if “in their opinion it is coii> 
trary to to interests of the company that to proposed transferee should be a member 
thereof’* only justifies a refusal to register upon grounds personal to the proposed 
transferee (76). It does not justify refusal to register transfers of shares in small 
numbers, because the directors do not think it desirable to increase the number of 
shareholders, or because they think that the transfer is not bona fide but that the 
transferee is a mete nominee of the transferor and the transfer is made to increase 
to number of shareholders who will support him in a policy which the directors 
disapprove (76). Of course the directors are entitled to disapprove of a transferee, 
because they are apprehensive that his position as a shareholder may enable him to 
acquire, and to pass on to others, information the divulgence of which might be con¬ 
trary to the interests of the company. But where the directors make up their minds 
without considering the personality of the transferee, it cannot be said that there has 
been a proper exercise of their discretion. In such cases the register would be rectified 
by registering the name of to transferee (76). 

Directors* power of rectsfiemtioii:—^Thc directors can rectify the register where 
to Court would under similar circumstances order rectification (77). Where the directors 
acknowledge that a shareholder is entitled to rectification, they may do this without 
to necessity of an application to the Court (78), for the company is not bound to fight 
every claim (79). Cancellation of shares by directors, where the shareholder has valid 
grounds fqr cancellation, is good and effectual, although the shareholder claimed such 
cancellation on invalid grounds, not being at the time aware of the existence of valid 
grounds (80). If an officer of a company, under a mistake, strikes out the name of the 
member properly registered, this is a nulitty and must be disregarded. The Court will 
mder rectification of the register so as to ’^restore and retain” the name of the share* 
hcdder(81). In a recent case the Madras High Court has however held that to 
register of members is a public document and there is no provision in the Act which 
permits the directors or officers of a company to make any alteration to the register 
except in accordance with law (82). If members’ names have been improperly added to 
to register the remedy of the company is to apply to the Court under this section for 


(71) Muir Mills u, Coodon (supra). 

(72) Ibid & Matheson v, Nath Singh Oil Co. [1913} 18 I.C. 481. 

(73) Matheson o. Nath Singh Oil Co,, supra. 

i 74)RaJiiam Spinning dtc. Co. v. Manilal [1912) 14 Bom. UR. 919. 

7S)Yodh lUj t/, UkSimi Insurance Co. [1935] U 123, 152 LC. 1005. 

76) Bede Steam Shipping Co. [19171 I Ch. 123. 

77) Harley's case [1875] fO Ch. App. 157; Smith u. Brown [1896] A.C 614 (FXll. 

78) First National Re-insurance Co. o. Greenfield [1921] 2 ^B. 260 at p. 280. 

79)Rajna@ir Spinning dec. Co. v. Manilal, supra. 

(80) Reese Wver Silver Mining Co. £1867] 2 Ch. App. 604. 

(^)liidt^Cblna Steam Navigation C^. n9l7J 2 Oi. 100. 

V. Indian Agencies [1945] Mad. 728, [1945] 2 M.UI, 432* 58 

MJUW^. 72. 
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the KCtlficathMi o£ ibe rogjater, wid the compatty cannot take upon itaett to alter die 
renter ^ See htoo M w Durham & AUen, Ltd.(9i) where Mr. Justice Ckihea has 
aaiS; "to the present case the cwmpaiiy has taken on itself to rectify the register 
witlifxttt iuny to Goiuirt for that purpo6e> and in jii&tification of that proccdui^o 

I im tcfcned to the |u4gixient of Sir George Jetsel^ M.R. in Poole Fire Brick & Blue 
Clay Co. (IS Eq. 542) affirmed in the Court of Appeal (10 Ch. App. 157) and to Htese 
mver SUoer Mining Co. v. Smith ((1869) LJL 4 H.L. 64], which constitute authority 
far the propositicNci thaf where a person on the register of members has a right to 
rectiScattOiny and the company itself recognizes that right it is not essential for a valid 
iiactfficatioii of the register that an order of the Court should be sought and obtained. 
I wish to say nothing to encourage directors to carry out rectification of a company's 
logistic without an order of the Court obtained in proceedings in which the right to 
lei^cation is duly established. The protection of the Court's order is in the ordinary 
case essential to any rectification of the register by the removal of the name of a 
registered holder of shares/' 

Rules and formalities :—^Where a company refuses to register a transferee on 
account of his failure to comply with certain prescribed rules and formalities, the latter 
may apply for rectification. Such rules and formalities are matters which the company 
may or" may not insist upon and it has always the right to accept such c^^dence as 
satisfies its mind that the applicant has a right to be registered (84). Where the transferee 
has complied with what is required of him, he is entitled to assume that the com|>any 
has acted in accordance with its internal regulations so far as the sanctioning of the 
transfer is concerned (73). But refusal by an officer who had no authority by the 
articles to refuse registration is no refusal by the company (85). 

Estoppel of company:—^Whcrc a company refuses registration of a transfer alleging 
that it has a lien on the shares, it is estopped if it had recognized a pre\ ious transfer (73). 

Where windiag up intervenes :—^Where the winding up order had intcn'cned 
whereby the rights of creditors were made paramount, application for rectification must 
be refused, even in a proper case for such rectification on the ground of repudiation 
of the shares (86). But where a shareholder having sold his shares applies to the 
company for registration of the transfer, but before registration the company goes into 
liquidation, the shareholder is entitled to have the transferee's name entered in his 
place as contributory, if he shows sufficient cause, or default or unnecessary delay on 
the part of the company in entering that fact on the register (87). 

If the contract under which the shares have been taken is \oid and not merely 
voidable, the name against which the shares stand may be removed even after winding 
up has ccunmenced (88). But where the removal of a member's name was in consequence 
of an invalid surrender, it was replaced even after a lapse of seven years (89). 

Frmud or misreprosentatlon :-~A member can get his name removed from the 
register on the ground that he was induced to take the shares by fraud or misrepresenta¬ 
tion in the prospectus (90), provided that the application is made within a reasonable 
time and before winding up has commenced (91), and proper material has been placed 
befme the Court (92). A person who claims to have been misled by fraud or false 


194SJ 173 L.T, 281, 

Jnion Indian Sugar Mills Co. v. Jai Deo [1922] 44 All. 151. 

Bahadur v. Shiatn (1914] 36 All. 365. • ^ 

17 Bom. ik 342. 

™'Alahasterg case (supra). 

^Iteby t/ Rowland to. Co. [19021 2 Ot. 14. 

London R Steffordshire to. Co. fj^3] 24 Ch. D. 149. 

' ^ ^ 337; Tamm V. Bank 

(92)$^^ V. Batffi [1929J 6$6^ 123 la 92, 
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ace the uti4er«noted case (94) where it haa been held that a mere delay in applying ia 
itaetl not a ground for refuaal to order the r^ter to be rectided* Whm a a han^ d c r 
doea not take auction for a long time, e.g.^ seven years, to have hia name expunged 
from the register of members, hia right to do so would be barred (95)« In the case of 
Scottish Petroleum Co.(96} Lord Justice Baggallay said: **Th€ delay of a fortni|^ 
in repudiating the shares makes it to my mind doubtful whether the repudiadon in 
the case of a going concern would have been in time. No doubt where investigation 
is necessary some time must be allowed as in Central Railway Co. of Veneezuela v, 
Kish {97). But where, as in the present case, the shareholder is at once fully informed 
of the circumstauces he ought to lose no time in repudiating.’* if knowing that hts 
name is included in the register of members he stands by, he loses his right to have 
his name removed. It makes no difference in principle whether he applies for the 
shares or he is included as a transferee, if he has assented to his name being included 
amongst the shareholders (98). On an application for rectiffcation on the ground of 
misrepresentation in the prospectus by the omission to disclose certain facts, it is not 
enough for the applicant to show mere non>disclo8ure of the facts; he must show that 
if the facts had Iwien disclosed it would falsify some statement in the prospectus (99). 
If the time between the discovery of the true state of things and the repudiation be 
too long, the Court will not grant the application for rectification (99). 

Necessary parties:—In an application under this section the company, and not the 
directors, is the necessary party even if the latter have exceeded their powers in refusing 
to register a iransfer(l). The power given to the Court by this section is discretionary, 
and the Court will not order a transfer to be registered where the alleged transferor 
is not l^eforc the Court, and there is any real doubt as to the validity or bona fides of 
the transaction (2). 

Jurisdiction. Appointment of receiTer:—^Tlie jurisdiction of the Court under this 
section is a limited one. The only relief that can ^ granted under this seaion is the 
one concerning rectification of the register and in some cases payment by the company 
of damages sustained by any party aggrieved (3). The Court cannot grant any rdttf 
under this section regarding the management of the property of the company or for 
<.onducting its business. It has therefore no jurisdiction to appoint a receiver to take 
over the management and business of the company and also to take over possession 
of its property pending the decision of the application under this section. The 
provisions of Or. 40, r. 1 read with s. 141, C. P. Code cannot be applied to an application 
under the present section (3). 

The Court will interfere and rectify the register upon a motion under this section, 
where the error is due to the neglect or de^ult of the company, and generally where 
the question arises between the company and a member or an alleged membtf as to 
whether his name has been properly included or excluded (4). But where a third party 


(93) Jagannath v. Gopichand 11915] 29 I.C. 770, HO PX.R. 1915. 

(94) Mahadevi v. Motiram fl939] Pat. 603, 20 P.L.T. 703. 

(95) Peoples Bank of N. India [1936] L. 700. 

(96) 11883] 23 Ch. D. 413 (434). 

(97) [1867] L.R. 2 H.L. 99. 

(98) In re D* Cniz ]l939) M. 803. 

(99) Christincville Rubber Estate [1911] W.N. 216, 106 L.T. 260. 

(1) Keith, Prouse dc Co. [1918] I Ch. 487; unless the directors are joined at thdr own 
request, the Cburt baa no jurisdiction to make a punitive ordiu’ against than lor 
Myinent of the costs of the motion. See also In re J^gadhri tig^t Ry. Co.>»[l9>^ 
L. 193, 4$ P.L.R. 1. 

(2) Luchmee Chand u. Bengal Coal Co. [18821 8 Cal. 317; lawabar him v. Offietel 
^ Receiver [1949] 2 MX,J. 88, [19491 M.W. 424, 62 MJLW. $35* 

(3) In m ^gadhri Light Ry. Co., supm. 

(4) Reese R^er Silver Mining Co. o.^tnith [1869] L.R. 4 HJL 64. 
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is iKiectadi^ tli|« Oomt wUI not demise its |iyrl$(iktUm under this «ectloii« The appUemt 
III, such a case mitst bring an action to wbidi the third person may be made a party (5). 

: Ww elFeeledi .-—Where the Court orders the register to be rectifted 
by itmoving a name firoi it, the name should not be erased; it should be penned 
through and an abstract of the order signed by the secretary should be added (6). An 
order to put the transferee's name on the register is necessarily an order to take the 
ttansfeior^s name off. An order for rectification cannot be made in an action to which 
the transferor is not a party (7). 

PlWeocliire :—^The normal practice is for the application for rectification of the 
register of members to be made by motion (8). All applications for leave to rectify 
the share register must be made on notice to the company and in case of transfer 
of ^res to the transferor or the transferee as the case may be. 

Damages :—A company is liable to pay damages to a person for any loss he may 
have sustained by its neglect or refusal to do its duty in respect of the entries in the 
register of members (9). But if the order for rectification is refused, the Court cannot 
give damages upon a motion under this section, the proper course being for the 
aggrieved person to bring an action (10). 

Where a person is suing for rescission, the Court can on terms, e.g., upon giving 
the usual undenaking to pay damages and paying into Court the amount of the cal! 
with interest, restrain the company from forfeiting the shares pending the hearing of 
the case (11); but this is not necessarily a condition precedent to the granting of an 
injunction. 

In an action for damages against a company on the ground of some alleged breach 
of duty in removing the plainiifTs name from the register, the person whose name has 
been substituted need not, and indeed ought not to, be joined as a defendant, the 
claim being not for rectification of the register (12). 

Date of taking effect In ordering rectification of the register under this section, 
whether the company is in liquidation or not, the (V>urt has power in a proper case to 
fix a particular date at which the registration shall be operative, even to tlic extent of 
making it retrospective but subject, if necessary, to conditions protecting the rights of 
third persons (13). 

Estoppel of allottee :—Once the shares have been registered in the name of the 
allottee and he has done acts only consistent with his being a raeml>cr, he will l>c taken 
to have agreed to take the shares and will be estopped from denying that he has so 
agreed, for the law recognires that observance of formalities may be dispensed with, 
and irregular, as distinguished from void, transaction may be confirmed (14). But even 
agreed, for the law recognizes tliat observance of formalities may he dispensed with, 
full knowledge of all the facts does acts that arc only consistent with his being a 
shareholder, he will be bound as such. In such a case Uie placing of the applicant's 
name on the register would seem to amount to an offer and the acts done to be an 
acceptance of the offer. The position of a person who agreed to take shares upon 


(5) Greater Britain Ke-insurance Co. [1920] 124 L.T. 194. 

(6) Iron Shipbuilding Co. [1865] 34 Bcav. 597. 

(7) Ontario Jockey Club t;. Me Bridge [1927] A.C. 916 (P,C.). 

(8) Duffin t;. Mexican Ac. Kcduction Co. (I890J W.N. 116. 

(9) Tomkin^ V. CoBKrfidated Co. [1891] 2 Q.B. 614; Otto, Kopje DbuBona 

Mine, 1893] I Ch. 618. " 


[1908] 1 C3i. 845; Jone, v. Fioiya Subber Ca 


(tO) Onos Kopje &c. Mines (supra). 

(n)L4imb o. Samba, Rubber &c. Co. 
fl9UJ 1 K.B. 455. 

(12) toviboBd V, Grand Trunk Rf. Co. [19361/163 IC. 547 (P.C). 

(13) SuMex Brick Co. [1904] 1 Cfc 598. ’ ' ' 

(14) Kara Sing^ v. Prahawni Buik [1911] 28 IWI S3. 
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special tmMtkm dqpe»di uptm detennkibatioii the question whether the eoiMlitiotis 
are conditkiiis precedent or oonditsons subsequent. In the latter case, or where the 
conditions precedent have been waived* the appUcahl becomes a shardioider (14)« If 
the allottee uansfers his shares, attends meetings or accepts dividends, he wUI be 
bound by his acts and cannot rely upon non^perlormance of the condition precedent (15). 

Where the conduct of the shareholder amounts to standing by to see whether the 
company would ultimately turn out profitable, he will not be entitled to relief, especially 
where the company had parted with the forfeited shares to others on the footing that 
the Icwfeiture was valid. Where such a shareholder was a private Umited company 
consisting of two members and at the date of forfeiture that company had been 
removed from the register under s. 247 and the two members merely stood by without 
taking any steps to restore the company and to question the validity of the forfeiture 
for nearly five years, that company is affected by the condua of its shareholders and 
is disentitled to claim rectification of the register (16). 

Soction ts not oahaustive s—This section is not exhaustive and does not negative 

all alterations of the register except those referred to in the section. Where shares 

stand in the names of two trustees jointly, they arc entitled to have their names in 
different orders and the register may be altered accordingly (17). 

Separate suit ;—This section is widely worded and it is a matter of discretion 
for the Court whether in any particular case it would hear the petition or leave the 
parties to a separate suit (18). In the last cited case tltere being no conflict of evidence 

and the trial judge having exercised his discretion by deciding to hear the petition, 

the appellate Court declined to interfere and force the parties to a separate suit. 

Suit lor declarations—Where in a suit for declaration to the effect that the 
plaintiffs were not sliareiiolders and directors of a company, it appeared that the 
plaintiffs substantially asked for all the reliefs to which they were entitled, it was held 
that as no money had been paid by the plaintiffs, a prayer to the effect that the register 
of members might lie rectified by the removal of the plaintiff’s name therefrom, would 
merely be a prayer for nominal relief and hence the objection to tiie maintainability 
of the suit in a declaratory form was without any substance (19). « 

ProTtao t'-’Thc proviso to the section is not in the English Act. The proviso 
should not be confined to the last clause, but must be read as a general reservation 
imposed on all the clauses (20). Having regard to the fact that under the proviso an 
appeal is allowed from the decision of an issue directed to be tried, it is necessary that 
there should be a clear direction as to the trial of an issue, so that there may be no 
olmurity on the point and no room for the argument tliat there was no issue directed 
to be tried and consequently no right of appeal (20). Under s. 58 of Act VI of 1882, 
which corresponded to this section, it was hdd that there was no reason for confining 
the last sentence, viz,, **and an appeal in the manner directed by the Code of Civil 
Procedure shall lie,’* to the case in which an issue had been directed upon a question 
of title (21). But in view of the altered language of the present seaion Amrita v, 
Shtish (2!) is, it is submitted, no longer an authority for the proposition that an appeal 
lies although no issue has been directed upon a question of tide. 

(l5)Piara Singh v. Peshawar Bank [1915] 28 EC 53. 

(IflUawahar Mills u. Oflklal Heceiver (supra). 

(17) Burns v. Siemen Bros. l>ynamo Works [19191 I Ch. 225, [1918] 2 Ch. 324. 

(18) Matherft Steam Tramway Co, [19271 33 UR. 184. 

(19) Mutual Bank of India v. Soban Singh Singh [1936] L. 790, 161 tC 952; but see 

Jogesh o. Purga Mohan [1932] C 714. 36 CW.N. m, 140 kC. 76. 

(20) Amrita u, Sdih [1899] 26 944; liiaiiilal n. Goidhiai SpiimW flee, Co. [1917] 41 

Bom. 76. 

(21) Aiiiriia V. Sdsh [1899] 26 Cal. 944. 
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S«rWfiii qiml&cm i&f titib proceedings under the sectipn the Court is not 
hcwsid to decide serious questions of tide, but where it elects to decide the quesdem* 
it may didier decide it itself^ or send it to somebody else in the fonii of an issue# but 
the dedsion of the issue in either case is the decision of the Court and is appealable (22). 
The judsdlctiim of the Civil Court to decide the question falling within the purview 
o£ this secdott is not excluded (23). For further cases see notes to s. 2S. 

UmHatiim t —^An action under this section for rectification of the register does not 

within the purview of cither Art, 48 or Art. 49 of the Limitation Act, as such an 
action is not for detenue or trover, though a share in a company is movable property 
under S. 28 of the present Act. In the absence of any specific Article the only altema** 
dte is to apply the residuary Article 120 of the Limitation Act (24). Where a period 
of limitation is prescribed for a suit or proceeding mere delay is no bar, unless it is of 
such a character as to lead to an Inference of abandonment of the right or unless it Is 
established that the person against whom the action or proceeding is instituted was 
actually prejudiced by reason of such delay (24). 

Costs :—^This section in India gives wide discretion in the matter of costs (25). 

After winding up order :—^An application under this section in which the com¬ 
pany is respondent is a proceeding against the company within s, 171 and requires 
leave of the Court; but with leave the section will apply against the company after 
winding up (26). 

For the question of rectification after winding up see notes to s. 184. 

39. In the case of a company required by this Act to file a list 
of its members with the registrar, the Court, when making an order 

for rectification of the register, shall, by its 
wStotiOT o? of the rectification to be 

filed with the registrar within a fortnight from 
the date of the completion of the order. 

* The words in italics have been added by the Companies (Amendment) Act, 1936, 
which provides a time limit for the notice of a rectification of the register of members 
ordered by the Court—iVotes on Clauses, The Select Committee observed: **‘Com- 
pietion’ has been substituted for ‘making’ to provide for the intermediate period which 
according to the practice in certain Courts elapses before the order made is really 
available to the company.” 

Companies referred to in this section are companies having a share capital (27). 

40. The register of members shall be prima facie evidence of 

^ ^ any*matters by this Act directed or authorised 

® to be inserted therein. 

Register u prima facie evidence: —^The register of members is prima facte evidence 
of membership and the burden of proving want of notice of allotment is on the person 


(22) Union Indian Sugar Mills Co. u, Jal Deo [1922} 44 All. 151 at p. 154; see Greater 
Britain P. D, Corpn. [1924] 40 TUR. 4«8. ^ 

Stegh [1928] L. 234, 108 I.C 192; Ex. p. Shaw 

[1877) 2 Q.B.D. 463. 

^24, fi2 MX.W. fi3S. 

25)M8hadevi ti. Motiioin [1939] Pat. 603, 20 P1..T. 70X 
IgOtmard Building Sodety [1891] 2 QJB. 403. 

17) Vide I, 32. 
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#lui «3k^ it (28). 2« if not ooiidtiiivA, etpecUlly wh«se other papert med by a plaia^tt 
cmmadict the r^;i«ler» even though the defendant doef not ailduce any eviddoee (29). 
♦*If namef ere- put upon the rcglitcr wlthom any authority, the owners of those names 
are in no my respcmdlde^* (30). 

The register of membem is not absolutely conclusive as to -the number of shares 
held by a person, but it is necessary, not only ftma the point of view of law but as a 
matter of policy, to see that it is as conclusive as it can be made consistently with a 
proper interpretation of the Companies Act When a person has been treated as a 
shareholder and acted as such, he cannot go bark and deny his position to protea 
himself from liability, when he has full knowledge of his real position (31). Cases are 
not unknown however where promoters put names of persons of position on the register 
in the expectation that they would accept the shares, without any application on the 
part of the latter; and when the company goes into liquidation or its uncalled capital 
is sold to a third person, the persons whose names arc thus put on the register find 
themselves in a rather difficult position on account of the presumption arising under 
this section. In such cases the promoter may be ready with the plea that those 
persons made oral applications for shares. The legislature, it is submitted, ought to 
have made written application for shares compulsory. 

In Portal v. Emmens{32) Lindley, J. said: “The true view of the Act(33) wc take 
to be as follows:—I. If a proper register is kept, that register is prima facie evidence 
that a person whose name is on it is a shareholder. 2. If in addition it be proved 
that such a person has become, by subscribing to the prescribed sum or otherwise, 
entitled to a share in the company, the evidence that he is a shareholder is conclusive. 
3. If there be no register, or if the register be so defective as to be inadmissible in 
evidence, other evidence must be adduced to prove that a person is a shareholder/’ 

In proceedings before a Magistrate for penalties evidence may be given to prove 
entries in the register to be untrue (34). 

41. (I) A company having a share capital may, if so authorised 
Power for company to articles, cause to be kept in the United 

keep bnnch raster in Kangdom a branch register of members (in 
the Umted Kin^m. called a British register). 

^2) The company shall, within one month from the date of the 
opening of any British register, file with the registrar notice of the 
situation of the office where such register is kept and, in the event 
of any change in the situation of such office or of its discontinuance, 
shall within one month from the date of such change or discontinu¬ 
ance, as the case may be, file notice of such change or discontinuance. 

(3) If a company makes default in complying with the require¬ 
ments of this section, it shall be liable to a fine not exceeding 
fifty rupees for every day during which the default continues. 

(28)Waryam Singh v. Eniera (Sic. Ca. [1926] L. 414, S L.L.J. 240, 95 I.C 252 ; Sundai 
V. Kent Singh 11953] L. 1016; Marwnri Stores v, Goiui Saakar [1936] C. 327, 
40 CW.N. 661; Punjab tndustrial Bank t>. Byramji [1935] L. 157; Bakhshk Singh 
V. lUulM Bank [1933] L. 1016, 147 I.C S7S. 

1 29)}tniiidas v. Cotton Cianing Ca [IB87] 9 AU. 366. 

30) Per Lptd Cairn, in Ren fiver ^ver Mining Ca [1869] LJU 4 £LL. 64 at n. 80. 

31) Pmihndar Ufe Anuraaoe Go. [1936] L. 226. 

32) [1875] I C.PX>. 201 at pp. 212-13; aOtaied ibid 664. 

33)Caapaiika taamw Act. t845. 

34)BtiiiMMediiaa Anh. [188^ » QlD. 61. 
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(2) s^Ffikr tile tom td notice under tliis tub*^$ectlon «ee Form U in A|ip. A. 

Bvib^ (3) —^is not lit the Englith Act. 

42. (1) A British register shall be deemed 

**’ ** ^ company’s register of mem¬ 

bers (in this section called the principal register). 

(2) It shall be kept in the same manner in which tne pnncipal 
register is by this Act required to be kept, except that the advertise¬ 
ment before closing the register shall be inserted in some newspaper 
circulating in the locality wherein the British register is kept. 

(3) Tne company shall transmit to its registered office in India 
{Pakistan —^in Pakistan) a copy of every entry in its British register 
as soon as may be after the entry is made ; and shall cause to be kept 
at such office, duly entered up from time to time, a duplicate of its 
British register, and the duplicate shall, for all the purposes of this 
Act, be deemed to be part of the principal register. 

(4) Subject to the provisions of this secuon with respect to the 
duplicate register, the snares registered in a British register shall be 
distinguished from the shares registered in the principal register, and 
no transaction with respect to any shares registered in a British 
re^ster shall, during the continuance of that registration, be regis¬ 
tered in any other register. 

(5) The company may discontinue to keep any British register, 
and thereupon all entries in that register shall be transferred to the 
principal register. 

Subject to the provisions of this Act, any company may, by 
its articles, make such regulations as it may think fit respecting 
the keeping of a British register. 

AmeiidmeiiK J—In 8ub*s. (3) of this section for **India” the word Pakistan has been 
substituted in Pakistan by the Pakistan Adaptation of Central Acts and Ordinances 
Order, 1949 which came into force on 25th March, 1949. 

[42-A. (i) The provisions of sections 41 and 42 shall apply in 
relation to Burma as they apply in relation to the United Kingdom. 

(2) In the application of the said provisions to Burma, references 
to a British register shall be construed as references to a Burma 
register.] 

This new section has been inserted by the Govemmenr of India (Adaptation of 
Indian Laws) Order, 1937 which came into operation on 1st April, 1937. 

See notes to s. 2A ante. 

43. {!) A company limited by shares, if so authorised by its 
articles, may, with respea to any fully paid-up shares, or to stock, 
issue under its common seal a warrant stating 
to htata. * that the bearer of the warrant is oititied to the 

shar^ or stotk therein specified, and may pro¬ 
vide by coupons or otherwise, for the payment of the fature dividends 
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oa the shares or stock included in the wiuirant, i|i this Axx termed 
a share-wazrant. 

(2) Nothing in this section shall apply to a private company. 

Anmiilnittnt 4 —^By the Compames (Amendment) Act, 1936 the original a* 43 haa 
been re-numbered as sub-s, (1), and sub-s. (2) has been added. The reason for the 
amendment is that the issue of bearer share warrants is not compatible with the position 
of a private company as defined in the Act See s. 2 (13) and notes thereto. 

ht the case noted below it was contended that the power of a company to issue 
stock warrants to bearer has been impliedly repealed by the English Companies Act 
of 1929; held, that the Act kept alive the power to issue both classes of warrants to 
bearer (35). 

44. A share-warrant shall entitle the bearer thereof to the 

shares or stock therein specified, and the shares 
Effect of ehare-wanaiu. or Stock may be transferred by delivery of the 
warrant. 

Share-warrants to bearer are negotiable by mercantile usage and are transferable 
by delivery. So, even if it has been previously stolen, a subsequent innocent purchaser 
for value gets a good title (36). 

45. The bearer of a share-warrant shall, subject to the articles 
of the company, be entitled, on surrendering it for cancellation, to 

have his name enterea as a member in the 
register of members; and the company shall 
be responsible for any loss incurred by any 
person by reason of the company entering in its register the name 
of a bearer of a share-warrant in respect of the shares or stock therein 
specified without the warrant being surrendered and cancelled. 

46. The bearer of a share-warrant may, if the articles of the 
company so provide, be deemed to be a member of the company 

within the meaning of this Act, either to the 
*****” *** extent or for any puiposes defined in the 
articles, except that he shall not be tpialified in 
respect of the shares or stock specified in the warrant for being a 
director or manager of the company, in cases where such a quali&a- 
tion is required by the articles. 

47. (1) On the issue of a share-warrant, the company shall 
strike out of its register of members the name of the member thai 

entered therein as holding the shares or stock 
specified in the warrant as if he had ceased to 
be a member, and riiall enter in the register 
the following particulars, namely: — 

(i) tfi|p £aa of the issue of the warrant; 

mvmagurn V. Vtdted Rvs. See. WanhouMs {1931] 144 I..T. 115. 

(34) Hate ft Co. v. Mdandm Watcar Co. [1^] 93 L.T. 339, 21 TX.R. ‘5n. 

23 
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(«) a $tatement of the shares or stock included in the warrant, 
distinguishing each share by its number ; and 
(»t) the date of the issue of the warrant. 

(2) If a company makes default in complying with the require¬ 
ments of this section it shall be liable to a fine not exceeding fifty 
rupees for every day during which the default continues, and every 
officer of the company who knowingly and wilfully continues or 
permits the default shall be liable to the like penalty. 

48. Until the warrant is surrendered, the above particulars 
shall be deemed to be the particulars required by this Act to be 
entered in the register of members; and, on 
of share- surrender, the date of the surrender shall 

be entered as if it were the date at which a 
person ceased to be a member. 

Power of company to 49. A company, if so authorised by its 
bSg articles, may do any one or more of the 

shares. following things, namely: — 

(1) make arrangements on the issue of shares for a difference 

between the shareholders in the amounts and times 
of payment of calls on their shares; 

(2) accept from any member who assents thereto the whole 

or a part of the amount remaining unpaid on any 
shares held by him although no part of that amount 
has been called up ; 

(3) pay dividend in proportion to the amount paid up on 

each share where a larger amount is paid up on some 
shares than on others. 

CL (3) t—In the absence of such a clause in the articles of association, memliers 
are entitled to dividend in proportion to the nominal value of their shares, and not in 
proportion to the amount paid thereon (37). Payment of dividend in proportion to the 
amount paid up on each share was for the first time authorised in Table A of the Act 
of 1913(38). 


50. (1) A company limited by shares, if 

authorised by its articles, may alter the 
its shm capiuL conditions of its memorandum as follows (that 

is to say), it may— 

(a) increase its share capital by the issue of new shares of 
such amount as it thinks expedient; 

(&) consolidate and divide all or any of its share capital into 
shares of larger amount than its existing shares; 

{37)Oakbank Oil Co. v. CSrum fl882J 8 App. Cas. 65. 

(38) Videj^. 98 of tfae present Act and aetes thereto; cf. «». 72, TaWf A df tte Act 

jnf tmn ^ 
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(c) convert all or any of its paid*^ shares into stock and 

re-convert that stock into paia-up shares of any deno¬ 
mination ; 

(d) sub-divide its shares, or any of them, into ^ares oi 

smaller amount than is fixed by the memorandum, so 
however, that in the sub-division the prc^rtion 
between the amount paid and the amount, if any, 
unpaid on each reduced share shall be the same as it 
was in the case of the share from which the reduced 
share is derived; 

(e) cancel shares which, at the date of the passing of the 

resolution in that behalf, have not oeen taken or 
agreed to be taken by any person, and diminish the 
amount of its share capital by the amount of the 
shares so cancelled. 

(2) The powers conferred by this section * * * must be exercised 
by the company in general meeting. 

(3) A cancellation of shares in pursuance of this section shall 
not be deemed to be a reduction of share capital within the meaning 
of this Act. 

(4) The company shall file with the registrar notice of the 
exercise of any power referred to in clause {d) err clause (e) of sub¬ 
section (I) within fifteen days from the exercise thereof. 

Amendineiit:—In sub-s. (2) the words 'Vith respect to 8ub*division of shares’* after 
the word ‘‘section” have been omitted and for the words “by special resolution** at the 
end, the words ‘‘by the company in general meeting** have been substituted by the 
Companies (Amendment) Act of 1936. By the same Act sub>section (3) and (4) of 
the original section have been omitted, sub-s. (5) has been re-numbered as sub-s. (3) 
and the new sub>s. (4) has been added. The original Act allowed alteration of capital 
to be effected by the directors and required only an alteration involving subdivision 
of shares to be made in general meeting. One consequence was that the ^ registrar's 
office had no record of alterations of capital made by the directors. The amendment 
brings the law into accord with s. 50 of the English Act of 1929—^see Notes on Clauses, 
The Select Committee observed as follows: “We have brought the provisions of the 
law into conformity with the English Act which does not require a special resolution 
but only the authority of the company in general meeting for a change in the memo* 
randum. We have omitted sub-sections (3) and (4) of section 50 in view of the new 
section 25A. We have also provided that notice shall be given at an early date to 
the registrar of any change in the memorandum relating to the suSdivkioii or 
cancellation of shares**. 

Notice to registrar—penalty :—^When a company takes action under d. (a), for 
notice to the registrar and penalty for not giving it, m s. 53. When it takes actiQii 
under els. (b) and (c), for sudh notice and pendiy, jle s. 51. When It cakes aetieis 
under ds. (d) and (e) provision for notice to the re|^8trar has been made in 8ub*s. (4) 
of the present section; but by a curious oversight, no penalty has been ptovidod fior 
omitting to give such notice* 
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' Tlifit* pow«f> k Sdiiidbrr 5 —The power to incxcasc capital by the issue ol new sham; 
is, a fiduciary power to be exercised by the directors bom fide tor the geuera! advauuges 
of the company and they are not entitled to use their powers merely for the purpose 
of maintaining thrfr control over the affairs of the company and for defeating the 
Wishes of the existing majority of shareholders (39). 

Slil»«a» (l) company can, “if so authorised by its articles”, do the things 

authorized in the manner authorized. But if not so authorized by the article, tlie 
company may take the necessary powers (40) by altering the articles in the mode 
provided by s. 20. 

Suit by shareholder: —A suit by a shareholder for a declaration that the allotment 

new shares to certain persons is not legal and that they have no powers as share¬ 

holders on the ground that the resolution authorizing the increase of capital by issuing 
new shares was invalid and ineffective, does not lie. Where no consequential relief, 
such as a prayer for rectification of the register of members by removing the names of 

new shareholders or for an injunction, is sought, the suit comes within the mischief 

of s. 42 of the Specific Relief Act and is consequently bad (41). 

Cl. (a). How and when directors exercise power :—^Where the articles provide 
merely that “the company may increase its capital” without saying how, the company 
can exercise the power of increase (42). But where the articles do not contain the 
requisite authority to increase, they should be amended by “special resolution”, and 
the alteration of the articles as well as that of the capital may be effected by one reso¬ 
lution (42). If the company passes a special resolution authorizing the creation and 
issue of new shares, that will in effect not only give authority to increase, but enable 
the directors to exercise that authority (43). 

Where a company had power in its articles to increase its capital without a “special” 
or “extraordinary” resolution, it was unnecessary to do more than pass an ordinary reso¬ 
lution ; or the company might confer on its direaors the power to make the increase (44). 
But it was otherwise if other articles required the sanction of the company in general 
meeting (45). In that case a single shareholder holding all the shares of a class might 
constitute the meeting (46), Sub-s. (2) of this section provides that the powers conferred 
by this section must be exercised by the company in general meeting, but an ordinary 
resolution is sufficient. The intention to make the specific increase of capital must be 
embodied in the resolution (47). 

Where the articles provided that the existing shareholders should have the option 
of taking the shares in the increased capital rateably and in proportion to their respective 
shares, a deviation from the provision cannot be made unless with the assent of all 
the shareholders (48). On the increase of capital the new shares shall be offered to 
the members in proportion to their existing shares (49). See s. 105-C and notes. 


{39)Pi»cy V, S. MiUs 6i Co. [1920] 1 Ch. 77. 

(40) See Boschoek Proprietary Co. v* Fuke [1906] 1 Ch. 148; Imperial Hydropathic Hotel 

Co. n, Hampson [1883] 23 Ch.D. 1. r / r- 

(41) Joge8h V .Durga Mohan [19321 C. 714, 36 C.W.N. 638, 140 I.C. 76. 

(42) Campbell’s case [1873] 9 Ch. App. 1; sec also Moseley v, Koffyfontein Mines [1910] 
2 Ch. 382, 389. 

(43) Held by the Full Court of Appeal in Campbell’s case (supra). 

04) Moseley o. Koffyfontein Mines (supra). 

(45) Koffyfontein Mines v. MosclR [1911] 1 Ch. 73, on appeal [19111 A.C. 

(46) East V. Bennett Brothers [1911] 1 dh. 163. 

(47) Me Connel v. E. Piill 6c Co. [1916] 2 Ch. 57. 

(WEastetm F. Association n. Pestonje [1866] 3 Bom. H.C.R. 9 (O.C.). 

(49) James v, Buena Ventura Ac. Syndicate [1896] 1 Ch. 456. 
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and «ttfiii|iift^Iii England stamp duty is to be paid on tbe anvount by which 
the nominal capital is increased (50): restored capital meai^ authorized capital. As 
to the fees for registration of increase of capital see Table Bs item No. 3. 

The authority to increase is to be contrasted with the authority to reduce which 
authority can only he exercised by special resolution (51). 

Cl. (b). Consolidation of shares If the alteration does not involve consolida¬ 
tion or ^vision of shares and does not involve an alteration of the memorandum of 
association* separate meetings of the classes are not required (52). Where this is the 
case, the rights are frequently altered by an arrangement under s. 153(53). If it docs 
not involve any alteration of the memorandum, it may be done by special resolution 
without the sanction of the Court (54). 

CL (c). Conversion of shares into stock and re-conversion :—^When shares have 
been fully paid up, but not before (55), they may be turned into stock of which notice 
must be given to the registrar under the next following section. The issue of partly 
paid up stock would be a nullity (55). For distinction between share and stock see notes 
to s. 51. 

Cl. (d). Sub-division of shares: —^If no power is given cither in the memoran¬ 
dum or the articles of association to sub-divide the share capital or to create any 
preference between different classes of shares, the company can take the power by 
altering the articles (56). If the articles did not contain the requisite authority to 
sub-divide, they could be amended by special resolution and then the power had to be 
exercised by subsequent special resolution. The two successive resolutions might be 
passed in three meetings (57). But now two meetings are not required for passing a 
special resolution (see s. 81). 

When a reduction of capital has created shares not consisting of an integral amount, 
such shares may be consolidated and then sub-divided into shares of integral amount 

(58). The section permits a consolidation of sliares followed by a sub-division resulting 
from such consolidation to be carried out by a single resolution (59). 

Court’s sanction when necessary :—^In spite of the provisions of this section, a 
scheme of reduction of capital may be sanctioned by the Court under s. 55 (60). A 
company registered under the previous Acts may, with the confirmation of the Court, 
alter its objects or substitute a memorandum and articles for its deed of settlement 
without registering it under this Act (61). 

All the powers mentioned in this section may be exercised contingently on the 
confirmation by the Court of a resolution for reduction of capital (62), and a single 
resolution for consolidation and sub-division of shares resulting from such consolidation 
may be valid (63). 

Sub-s. (4) :—^For the form of notice under this sub-section, sec Form III in App. A. 


(50) Attorney General v, Anglo-Argendne Tramways Co. [1909] 1 K.B. 677. 

(51) Vide 8. 55. 

(52) Be J. A. Nordherg Ltd. [1915] 2 Ch. 439; Re Schweppes Ltd. [1914] 1 Ch. 322. 

(53) See notes to s. 153. 

(54) Australian Estates Co. [1910] 1 Ch. 414. 

(55) Home & Foreign Investment Ca [191^ 1 Ch. 72. 

(56) Andrews v. Gas Meter Co. [1897] 1 Ch. 361. 

(57) John Crossly Sc Sons [1892] w,N. 55; but sec the amended sub-s. (2). 

(58) North Cheshire Brewery Co. [1920] W.N. 149. 64 S.J. 463. 

(59) Campbell’s case (supra). 

(60) Doloswclla R. Sc T. Estates [I9m 1 Ch, 213. 

(61) SS. 250 dc 251; re Hongkong Sc C^tna Gas Co. [1898] ^V«N• 158; re Gopiapo Minincr 
Co. [18991 W.N. 25, 6 i^ns. 320; Euphrates Sc Tigm dec. Co. [1904] 1*^06/360. 

(62) Salinas of Mexico [191^ W.N, 311; Australian Estates Co, [19101 I Ch. 414, 425' 

Wdsbach 1. G. Ligkt Cb. [1904] 1 Ch, 87, 91. ^ ^ ^ ’ 

(63) North Cheshire Brewery Oo. (supra). 
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51. (1) W^ere a company having a share caphal has comcSi- 

dated and divided its share capital into shares of larger amount 

„ . - than its existing shares or converted any of its 

Nouce to logutiar of , . o, j ■'i • 

contoUdaUoD share ca- shares mto Stock, or re-converted stock mto 

Dial ccmvetsioii dares shares, it shall within fifteen days of the con- 

mto stock, etc. i-j • j j- • • ' 

solidation and division, conversion or re-con¬ 
version, file notice with the registrar of the same, specifying the 
share consolidated and divided, or converted, or the stock re- 
ctmverted. 

(2) If a company makes default in complying with the require¬ 
ments of this section, it shall be liable to a fine not exceeding fifty 
nmees for every day during which the default continues, and every 
officer of the company who knowingly and wilfully authorises or 
permits the default shall be liable to the like penalty. 

Dislinctioii between “»bare*’ and ^‘*tock’* -For the meaning of the word 
“stock*' see notes to s. 29. The distinction between “share" and “stock" was explained 
by Lord Cairns in Morrice v, Aylmer (64) where it was pointed out that when converted 
into stock the shares might be assigned in fragments; but the stock should still be the 
qualification of directors and that meetings should be of persons entitled to this stock 
who meet and vote as shareholders in the proportion of shares which would entitle 
them to vote before the consolidation into stock. 

One of the conveniences of stock, besides its divisibility, is that it becomes no 
longer necessary in a transfer to specify all the numbers of various shares comprised 
in the transfer: a transfer is made of so much stock. 

A bequest of shares would include stock; but a direction in a will to invest in 
preference stock does not justify investment in preference shares (65). If stock is issued 
as partly paid up, the issue is void (65). But the irregularity committed by a cmnpany 
in issuing fully paid stock without first issuing shares is a mere irregularity which 
will not in equity be held to avoid the transaction, but can be ignored (66). 

For the form of notice under this sub>section, see Form III in App. A. 

Sub-8. (2) is not in the English Act. 

52 . Where a company having a share capital has converted 
any of its shares into stock, and filed notice of the conversion with 
the registrar, all the provisions of this Act 
shMM^to Mo^”*** ** which are applicable to shares only shall cease 
as to so much of the share cjmital as is con¬ 
verted into stock; and the register of members oi the company, 
and the list of members to be filed with the registrar, shall show 
the amount of stock held by each member instead of the amount 
of shares and the particulars relating to shares hereinbefore required 
by this Act. 


(64) [1875] 10 ca». App. 148 at p. 154. 

(65) Re Willte [191 in <2»- 5637 

(66) Home tl Fordgn Investment Co. [1912] 1 Ch. 72. 
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53. (i) Where a company having a share 'capital, whether its 
shares have or have not been converted into stock, has increasod its 

Notice of iocicaae of ®*»are capital beyond the remstered capital, 
riuire capital or of mem- and where a company not havmg a share 
capital has increased the number of its mem¬ 
bers beyond the registered number, it shall file with the registrar, 
in the case of an increase of share capital, within fifteen days after 
the passing, * * * of the resolution authorising the increase, and in 
the case of an increase of members within fifteen days after the 
increase was resolved on or took place, notice of the increase of 
capital or members, and the registrar shall record the increase. 

( 2 ) The notice to be given as aforesaid shall include particulars 
of the classes of shares affected and the conditions (if any) subject 
to which the new shares are to be issued. 

P) If a company makes a default in complying with the 
requirements of this section, it shall be liable to a fine not exceeding 
fifty rupees for every day during which ^the default continues, and 
every officer of the company who knowingly and wilfully authorises 
or permits the default shall be liable to the penalty. 

Amendmatit:—^By the Companies (Amendment) Act, 1936, the words **or in the 
case of a special resolution the confirmation” after the word “passing” in sub-s* (!) have 
been omitted in view of the amendment in s. 81 which no longer requires the confirmation 
of a special resolution, the original sub-s. (2) has been re>numbered as sub>s. (3) and 
the new sub-s. (2) has been inserted. 

For the form of notice under this section, see Form.8 IV and V in App. A. 

54 . [Omitted]. 

This section has been omitted by the Indian Companies (Amendment) Act, 1942 
(Act XVII of 1942) which received the assent of the Governor General on 30th March, 
1942. The English Act of 1929 repealed s. 45 of the Act of 1908 (corresponding to s. 54 
of the present Act) and enacted s. 61 regarding the variation of the rights of different 
classes of shareholders. The Indian Amending Act XXII of 1936 enact^ the new 
8. 66-A in terms of the new s. 61 of the English Act of 1929 and at the same time 
retained s, 54, TJhis was a great mistake which was immediately pointed out in this 
book in its 3rd edition as well as in subsequent editions [vide notes under s. 66A and 
Introduction, p. (32) of the 3rd edition and p. (34) of the 4th and 5th editions]. This 
error has now been rectified by s. 2 of the above amending Act. 

The Green Committee which reported on the provisions of the English Companies 
Acts of 1928 and 1929 in England said: “Having regard to the wide construetton 
placed by the Courts on s, 120, there appears to us to be little necessity to retain s. 45 
since every thing and nearly every thing that can be done under that section could 
equally well be done under s. 120. Moreover the fact that in schemes involving any 
of the matters specifically mentioned in s. 45 both that section and s. 120 have usually 
to be complied with involving unnecessary complications [see re Palace Hotel (1912) 
2 Qi. 438; tt Nordberg (1915) 2 Ch. 439], particularly in view of the fact that it is 
often a matter of great dificulty to obtain the very large and excepdomd majority 
required by s. 45*'. “Wc recommend that section 45 should be repealed but in 4 xrder 
to avoid any doubts, it will be desirable so to amend s. 120 as to show that the powers 
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conferred by that sectkm arc to indude all the powers now eonferrcd by $. 4$'*. Thi» 
reanniiiendation was accepted. 

In the Objects and Reasons of the above Amending Act XVH of 1942 the following 
observation was made: ‘With the passing of the Indian Companies (Amendment) Act, 
1936 an anomaly has resulted and that while under the new s. 153A added to that Act, 
it is now possible for a company to carry out a scheme for the transfer of whole of its 
assets and undertaking and for dissolution by proceedings under s. 153, which requires 
a far less stringent majority tlian is required by s. 54, the relatively less important 
matter of consolidation or sub-division of the capital of the company, can only be 
effected through the machinery of the latter section ”—vide Gazette of India of 7th 
March, 1942, Part V, pp. 46-47. 

The repealed section and the notes thereto arc given below. The notes may be 
useful in connection with the new s. 66A and the new sub-s. (6) of s. 153 substituted 
for the original sub-s. (6) by the aforesaid Amending Act XVII of 1942. 

This section ran thus: 

54, Reorganization of share capital 5*—(l) A company limited by shares 
may, by special resolution confirmed by an order of the Court, modify the 
conditions contained in its memorandum so as to reorganize its share capital, 
whether by the consolidation of shares of different classes or by the division 
of its shares into shares of different classes; 

Provided that no preference or special privilege attached to or belonging 
to any class of shares shall be interfered with except by resolution passed by 
a majority in number of shareholders of that class holding three-fourths of 
the share capital of that class * • • and every resolution so passed shall bind 
all shareholders of the class. 

(2) Where an order is made under this section, a certified copy thereof 
shall be filed with the registrar within twenty-one days after the order, or within 
such further time as the Court may allow, and the resolution shall not take 
effect until such a copy has been so filed. 

Re-organizationBuckley (Lord Wrenbury) in his Companies Act, Uth cd. at 
p. 315 says: “All modes of re-organizing the share capital, even when involving an 
interference with preferences or special rights attached to shares by the memorandum 
of association, can be effected as part of an agreement with members under the section, 
with the possible exception, whilst s. 45 of the Act of 1908 (s. 54 of the Indian Act) 
was in force, of the two classes of re-organization of capital falling within that section, 
and subject to the qualification that if the arrangement involves a dealing with capital, 
e.g., reduction of capital for which other sections of the Act prescribe special formalities, 
such formalities must also be complied with.” Again, “It is no objection to an arrange¬ 
ment with classes of members under this section that it involves a winding-up of the 
company and a transfer of its undertaking to another company, including a foreign 
company, for fully or partly paid shares In that company for distribution amongst the 
different classes of members of the transferor company in manner or proportions provided 
by the arrangement. In such a case the Court may, but docs not necessarily, insist 
upon dissentient members being given protection similar to that provided by s. 234 
(s. 208-C of the present Act) in the case of transfer under that section without the 
sanction of the Court If however the so-called arrangement is really a transfer under 
8. 234 simplwitery but without giving dissentients the protection provided by that action, 
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qumc, tvliether tiie traiisler am be simctioiied as an arcangement under this $ec<» 
tioa'* (67), ^ . * 

Dut^r of Court**What the Court has to do'*, says Lindley 1*. J., "is to see first of 
all, that the provisions of the statute have been complied with; and secondly, that the 
majority has been acting hona fide. The Court also has to see that the minority is not 
being overridden by a majority having interest of its own dashing with those of the 
minority whom they seek to coerce. Further than that, the Court has to look at the 
scheme and see whether it is one as to which persons acting honestly .... take a view 
which can be reasonably taken by business men. The Court must look at the scheme 
and see whether the Act has been complied with, whether the majority are acting 
bona fide and whether they are coercing the minority in order to promote interests 
adverse to those of the class whom they purport to represent, and then see whether 
the scheme is a reasonable one or whether there is any reasonable objection to it, or 
such an objection to it as that any reasonable man might say that he could not 
approve of it” (68). 

Modes of re^rgsusization :—^This section is confined to two modes of re-organization 
of share capital, namely, (a) by consolidation of shares of different classes, and (b) by 
division of shares into shares of different classes (69). It does not however apply to a 
scheme for total abolition of the existing classes and creation of fresh classes of 
shares (70), But a scheme of arrangement which alters any rights defined by the 
memorandum of association must satisfy the conditions laid down by this section, 
although the scheme does not include the consolidation of different classes of shares or 
the division of shares into shares of different classes (71). 

In a reorganization of share capital under this section a company may divide each 
of its £1 preference shares on which ISr. has been paid, into two different classes of 
shares of 10s., called "A. preference shares** and "B, preference shares** respectively and 
treat the former as fully paid up and the latter as being 5s. uncalled (72). 

Preferential rights.;—Where preferential rights of members arise under the articles 
which provide for modification of those rights, they may be so modified without having 
regard to the provisions of this section, as those provisions only operate when the 
preferential rights are determined, not by the articles, but by the memorandum (73). 
But when the rights are determined by the memorandum, they cannot be interfered 
with unless the conditions required by this section are fulfilled. The proviso is one 
limiting the effect of the previous part of the section and is not in any sense an 
independent enactment operating beyond the limits of the particular section to which 
it is attached. Therefore in cases where a preference has been rightly given by the 
articles, such preference can be modified by special resolution (73). 

Application of section:—^It is not an enabling section. It limits the general power 
to make arrangements under s, ^53. Its application is confined to the two cases 
mentioned in the section. In other cases a scheme of arrangement which interfers with 
rights conferred by the memorandum, e.g., diminishes the rights of preference share* 
holders to dividends, may be validly effected under s. 153 (74). But where the only 
persons interested in any profits in excess of the fixed dividend payable on the ordinary 


(67) Buckley's Companies Act, 11th ed. pp. 

trial Co. [193^ B. 423. 39 Bom.L.R. 
168) Alabama &c. Ry. Co, 


315 and 316. See also Kami Cement Sc Indus* 
675. 

, _ , [1891] 1 Ch. 231. 

^69)Palace Hotel Ltd. [1912} 2 Oi. 438; }. A. Nordberg Ltd. (infra); E. D. SaBMMUi 
United Mills [19291 B. 38, 30 Bom. LB:. 598. 

(70) £. O. Sassoon United Mills [1929] B. 38. 30 Bom.L.R. 598. 

(71) Doedtam Gloves, Ltd. [1913] 1 C3i. 226 [Palace Hotel Ltd. (sap») was not foUc^wed 
in this case]. 

(72) me Sec. Trust Ltd. [1913] 108 L.T. 709. 

(73) Australian Estates See, Co. [1910] 1 Cb. 414. 

(74) J. A. Nordbeiji Ltd. [1915] 2 Ch. 439. 
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itoe» itoe liwr <ii«iiiidw, tfae Court .oiight> in the exetdsc of he 

cotthrm the spedat resolution for reorganizing the share capital (75). 

Where one d! the oon4itionf in the laemoraiuiuni of association is that the rights 
aiBd i^vUfges of diHereiit dasles of shareholders are subject to variation, a resolution 
uhtch h«a the effect ol sweeping away the rights and privileges attached to ordinary 
and dfderxttd shares and which leaves the two classes of shares with precisely the same 
rig^tSi la fierlectly valid and does not require the sanction of the Court. But where 
even after this resdudon a deferred share cannot be sold as an ordinary share, a 
pcoposal tso ntake these two classes of shares into one class involves a consolidation of 
lika different classes of shares and such consolidation modifies the condition of the 
memeeandum of association (76). 

Where seelion does not apply :—^This section does not however apply where the 
proposed scheme does not modify the memorandum or consolidate shares or affect 
preferential rights of shareholders; and die section is applicable only to arrangements 
which have the effect specified in sub-section (2) (77). 

Where by an agreement A. company was entided to act as manager of B. company 
and to receive in respect of each financial year of the B. company 50 per cent, of its 
net profits as well as a management share with very important rights attached to it. 
and B. company having been desirous of putting an end to the management by A. 
company an agreement was prepared terminating the management in consideration of 
the payment to A. company of 100,000 L to be raised by B* company by the issue of 
debenture stock and incidentally the management share was to be converted into an 
ordinary share, it was held that it was not ultra vires the B. company to enter into the 
proposed agreement, it being no objection to the agreement that it involved the redemp¬ 
tion of the annual charge on the B. company’s net profits out of capital raised for the 
purpose (78). 

Sub«a. (1) :—To comply with the provisions of sub-section (1) a majority of three- 
fourths in value of the shareholders of that particular class must be present or 
represented when the resolution is passed; and it must be passed at a meeting voting 
by proxy being, allowable when such votings are allowed by the articles (79). 

Where a company by special resolution reorganized its share capital in such a 
manner that the liability of the company to the shareholders was r^uced. but the 
nominal amount of the share capital was not reduced, it was held that the company 
had rightly adopted the procedure prescribed by this section in order to obtain con¬ 
firmation of the reorganization scheme (80). 

A resolution passed by half of the preference shareholders, who represented three- 
fourths of the share capital of their class, did not comply with the provisions of this 
section (8i). Although a single member canot constitute a “meeting’^ in the ordinary 
sense of the word, the context may show the word fb be used in an unusual sense and 
in such a way as to include the formal consent of the sole member of the class, the 
consent of which is required to be obtained (82). 

FeoTiaa -The proviso to sub-s. (1) did not apply to affecting the rights of iwdinary 
shareholders by an issue of preference shares (85). 


P5) Garden Vdlagc Ltd. [1923] 1 Ch. 230, 

r77|S5.^.fLS’T“914j 

hnbvestiDmt Trun Com. v. Siamp^ Traction Co. [1935] Ch. 615 (CA.). 

& Co. ri9l3] W.N. 83 ,ITVxJR. 350. i i “• 

3<»; aec al» Sconirii fodia-Robber Ltd. 

W Arden CmI Co. 8.C. S<». 

SSo* Brothew [1911] 1 Ch. Ui3. 

* •« » TJ.* 335: b« „ E. J>. 



mtms tmafjmm MSt 




m . 


Pie wide pmm the Cmt IcmA la coaiiaiin a^echeme wiw wdi dbown ia 
the aiee where a dkseadeat idiatchidder was cesopdled to receive 4^% debentures (br 
5|% cumulative shares (84). 

Claaa maethigs «— ^*Oiily by the dearest words’** observed Lord Blaaesburg^* ’^aad 
in full knowledge of their ri^ts* will a class be bound by a resolution which. It is 
suggested, modides or extinguishes those rights” (85). The ot>portunity afforded to the 
clast of discussing thdr own aiSairs undisturbed by opposing or conflicting interests is 
the modest protection against possible oppression off^ed by a class meeting (86). As 
to how dass meetings should be conducted see the last dted case. 

Dystinetton between this section and 9 * 153 An alteration such as was referred 
to in this section could not be carried out under s. 153 alone without regard tb the 
special provisions of this section (87). But if no consolidation or division of shares into 
different classes was involved, this section did not apply (88). A mere increase of the 
number of shares of any dass did not alter the rights of the dass within the meaning 
of this section or s. 153(88). 

The various steps for reorganizing the capital and business could be taken at one 
and the same time and by a single resolution (89). 

For preference and other classes of shares and the privileges &c. attached to them 
see notes to s. 6 and regs. 3, 4 and 98 of Table A. 

It was not necessary to advertise a petition for reorganization of the share capital (90). 


Reduction of Share Capital. 

54-A. (1) No company limited by shares shall have power to 
_ .. . ^ . buy its own shares or the shares of a public 

by company or loans by Company of whtch It IS a suvstdtary company 
tom^wny for purchase of unless the consequent reduction of capital ts 
ejected and sanctioned tn the manner pro¬ 
vided by sections 55 to 66. 

(2) No company limited by shares other than a private company, 
not being a subsidiary company of a public company, shall give, 
whether directly or indirectly, and whether by means of a loan, 
guarantee, the provision of security or otherwise, any financial assis¬ 
tance for the purpose of or in connection with a purchase made or to 
be made by any person of any shares in the company : , 

Provided that nothing in this section shall be taken to prohibit, 
where the lending of money is part of the ordinary business of a 
company, the lending of money by the company in the ordinary 
course of its business. 

(3) If a company acts in contravention of this section, the com¬ 
pany and every officer of the company who is knowingly and wilfully 
m default shall be liable to a fine not exceeding one thousand rupees. 

(84) 'Il»onia» De La Rue & Co. [1911] 2 Ch. 361. 

(85) Camith v. Imperial Chemical Indusuies [1937] A.C. 707 (746). See al«o Qudirada 
Ry. &c. Co, [1888] 40 Ch. D. 363. 

(86) Cam>th V. Imperial Chemical Industries, (supra) at p. 756. 

(87) Doedbam Gloves, Led. (supra). 

(88) Schwepp^, Ltd, {stimra). 

(89) Noiri» Seshire Brewer Co. [1920] WJ^. 149, 64 S.J. 463. 

(90) Ashanti Oevriopment Co. [1911] W.N. 144, 27 TJJR. 4M. 
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(4) Nothing in this section shall affect the right of a company 
to redeem any shares issued under section 105B. 

This section is new and has been inserted by the Companies (Amendment) Act, 

Sob*8, (i) replaces sub^s. (1) of s. 55 which has been omitted, sub*s. (2) and the proviso 
were suggested by s. 45, cl. (1) and proviso (a) of the English Act of 1929, and sub-s. (3) 
is on the line of $ub>s. (3) of the aforesaid section of the English Act. *The utilisation of 
the funds of a company in the purchase of its own shares has the result of reducing its 
capital and is prohibited by sub-section (1) of section 55. The prohibition is circumvented 
in some cases by advancing money out of the company's funds to nominees who acquire 
shares. The proposed section 54A follows section 45 of the English Act in forbidding 
this subterfuge "—Notes on Clauses, 

Sttb^ *iot in the English Act. Where in pursuance of an agreement under 

which a person was appointed mutsaddi of a company the latter purchased shares therein 
and the agreement was repudiated by the company, he was entitled to the return of the 
cash value of the shares, and such return would not mean a purchase by the company 
of its shares (91). Where the vendors by mistake were given some excess paid-up shares 
and they transferred to the chairman of the board of directors of the company tlie shares 
upon trust to use or sell them for the benefit of the company, it was held (1) that the 
chairman held the shares, not for the benefit of the Individual shareholders, but for the 
benefit of the company and that he held them on trust at his discretion to sell them; 
(2) the transaction was not made invalid by reason of the transfer liaving been made 
to a nominee on trust which involved an obligation on the trustee to vote in respect of 
the shares as the company might from time to time direct, and (3) the transfer did not 
offend against any principle laid down by any of the decided cases (92). 

Where a company in execution of a money decree attached and purchased its own 
shares held by the debtor, it was held that this section applied and the sale was a 
nullity (93). But if the articles provide that the company will have a lien on the shares 
held by the person indebted to the company, it can sell such share without the interven¬ 
tion of the Court and title of the purchaser will not be affected by any irregtilarity or 
invalidity in the proceedings by virtue of the regulations of the company, even where 
the company obtained a decree for the loan which had become time-barred (93). 

The legal incapacity of a limited liability company to purchase its own shares is not 
dependent upon the fact of the purchase being made either within the territorial limits 
of the place where the company was incorporated or outside its territorial limits, but it 
is beyond the scope of its constitution (94). 

Sttb-s« (2) :—^Thc construction of this sub-section has to be approached with the 
observations of Lord Greene, M. R. in In re v. G. M. Holdings, Ltd- (95) in mind. The 
section provides merely for the punishment of the offending company and its officers, but 
does not Invalidate a security given in contravention of it, because it does not say that 
it should not be lawful to provide a security inorder to give financial assistance (96), 

In a recent English case where an agreement provided that a director and manager 
of a company should resign and transfer his share-holding in the company to another 
director for 250 /. and this sum was paid to him by a cheque drawn on the company's 
account, it was held that if the payment for the shares by the company's cheque was 
such as to contravene s. 45, cl. (I) [corresponding to sub-$. (2) of the present section] 
of the English Act of 1929 and render the company liable to a fine under sub-s. (3) (which 

(91) Bam Chand v. Diamond Jubilee Flour Mills Co. 10 P.R. 1905, 100 P.L.R. 1905. 

(92) Kirby v, Wilkins [19291 2 Ch. 444. 

(93) Chotanagpur Banking Assn. v. Rajib Nath [1947] P, 40, J2 B.R. 579, 225 LC. 224. 

(94) Sabarathnam v, O. L., Travancorc N. & Q. Bank [1943] M. Ill, 55 MX.W. 653, 

(9^ [1942] Ch. 235 (239). ^ ^ 

(96) Victor Battery Co. v. Curry's Ltd. [1946] 174 L.T. 326. 
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ym not pt&vsed in tite case), the a^eement wat not thereby rendered invaUd (p7). The 
ac^tuUition of shares In a company by application and allotment is not a "pimhasc** 
within 8ub<«. (t) of the English Act which accordingly does not cover a transaction by> 
which a company provides money to assist a subscription for its own shares (98), 

Ultra viroe :—^In the absence of a special power cancellation or forfeiture of shares, 
the directors have no power to release shareholders from their liability or to cancel 
shares (99). A resolution, passed by a company authorizing the money of those share¬ 
holders who have not paid their allotment money and are not willing to remain as 
members to be returned, is ultra vires and cannot operate to relieve them of their liability 
as contributories (99). An article enabling members to sever all connections with the 
company and end all their liability, being opposed to this section, is ultra vires the 
company and the memorandum of association (1). 

Company cannot deal in its own shares ;—^A company, even though it be 
empowered by its memorandum or articles of association to deal in the shares of com* 
panies, is not thereby entitled to deal in its own shares, and a purchase by the directors 
of its shares on behalf of the company is ultra vires (2). Directors have no power to 
cancel shares duly issued to a shareholder at his request and thus to reduce the 
company’s capital (3). Provisions for option for a company to buy its own shares is 
ultra vires under the Acts of 1866 and 1882, ab well as under the present Act (4). 


55. (1) Subject to confirmation by the Court, a company 
limited by shares, if so authorised by its articles, 
** special resolution reduce its share capital 

in any way, and in particular (without prejudice 
to the generality of the foregoing power) may— 

(a) extinguish or reduce the liability on any of its shares in 

respect of share capital not paid up ; or 

(b) either with or without extinguishing or reducing liability 

on any of its shares, cancel any paid-up share capital 
which is lost or unrepresented by available assets ; or 

(c) either with or without extinguishing or reducing liability 

on any of its shares, pay off any paid-up share capital 
which is in excess of the wants or the company, 
and may, if and so far as is necessary, alter its memorandum by 
reducing the amount of its share capital and of its shares accordingly. 

(2) A special resolution under this section is in this Act called 
a resolution for reducing share capital. 

Amendment:—^By the Companies (Amendment) Act, 1936 sub-s. (I) of this section 
has been omitted and sub-sections (2) and (3) have been renumbered as sub-sections (1) 
and (2) respectively. The provision of sub-section (1) has been transferred to s. 54A. 


[97) Spink (Bouurnemouth) Ltd. u, Spink [1936] 1 Ch. 544. 

98) V. G. M. Holdings, Ltd. (19421 Ch. 235 (C.A.), 

[99) Peoples Industrial Bank o. Jalna Prasad [1922] 19 A.L.J. 351, 62 I.C 450; see 
also Phosphate of Lime Co. v. Green [1871] L.K. 7 C.P. 43. 

(1) Madras N. P, Fund o. Natesa Sastri [1929] M. 773, 52 Mad. 915. 

(2) Jahangir v. Shamji [1866] 4 Bom. H.CJtt 185, (O.C.); Trevor o. Whitworth (infra). 

(3) Sorab|i u. Ishwardas [Im] 20 Bom. 654. 

(4) Canji o, Colaba Press Co. fl912] 14 Bom. Lit 521, 16J[.a 49. 
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m ai^kation £or teductimi of capital wder itib aeciijaii ilia lolkav* 
iiig piinciple 9 ate applicable; (1) *tbe company has power to reduce it» ca|dtal; (2) aiib* 
jea to con&nnaticm by the Ckarni which is the saf^^guarcl of the minoiity, the qnestloii 
of reducing capital is a domestic one for the decision of the majority; (3) the compmy 
is to cieteriiiiike the extent, the mode and incidence of the reduction; (4) the company 
may reduce the share capital of all its shareholders wholly or in part; (5) the Court 
has to see that interests of the minority have been protected and no unfairness has been 
shown to it; (6) in doing so the Court should keep in view the consideration that the 
decision has been arrived at by business men who are fully cognizant of their necessities 
and are the best custodians of their interests and should therefore be slow to 
interfere (5). Without throwing any doubt on the general proposition that shareholders 
acting honestly are usually better judges of what is to their commercial advantage than 
the Court, where it is proved that the majority of a class may have voted in the way 
they did because of their interests as shareholders in another class, little attention 
should be paid to the vote of the majority in considering whether the scheme is fair (6). 
In such a case the Court should itself decide the question of fairness or unfairness on 
the evidence before it (7), 

Reductioii without Court’s sanction: —company may reduce its capital without 
the sanction of the Court by— (a) forfeiting shares for non-payment of calls and the 
like, (b) paying off paid up capital out of accumulated profits (8), (c) cancelling shares 
by ordinary resolution under s. 50, sub-section (1), cl. (c). A surrender of shares in 
consideration of a payment in money or money’s worth by the company is a purchase 
by it of its own shares and is ultra vires(9). “Every surrender of shares, whether fully 
paid up or not, invohes a reduction of capital which is unlawful, except where sanc¬ 
tioned by the Court. Forfeiture is a statutory exception and the only exception’’ (10). 
A surrender of shares to the company not involving any reduction of capital and not 
amounting to a purchase of its own shares is not however necessarily ultra vtres(ll). 
It may be done where a forfeiture can be justified (12). Surender in all other cases 
is iUegal (13). 

’’Caiiitai” :—In speaking of reduction of capital, the word “capital** means neither 
nominal capital to the exclusion of paid up capital, nor the latter to the exclusion of 
the former. A reduction of nominal capital which is paid up must be so made as not 
to affect the equilibrium of the company’s balance-sheet to the prejudice of the company’s 
creditors. This equilibrium is not disturbed where the reduction is effected, (a) by 
cancelling capital lost or unrepresented by available assets, or (b) by paying off capital 
in excess of the company’s wants, because in either case the balance item on the debit 
or credit side of the balance sheet, as the case may be, is unaffected; but the section 
impliedly forbids the writing off of paid up capital which is not lost or unrepresented 
by available assets or returned, the result in that case being to disturb the equilibrium 
of the balance sheet by striking out of the debit or liability side a sum representing 
paid up capital, leaving the credit or assets side unaffected (14). 

(5) Khattar Electrical Engineering &c, Co. [1938] Pesh. 41, where the relevant English 
cases have been discussed. 

(6) Ca]Tuth V, Imperial Chemical Industries [1937] A.C. 707, per Lord Maugham. 
/7)Ibid, per Lord Rus.«sell of Killowen. 

(8) Neale v. City of Birmingham Tramways Co. [1910] 2 Ch. 464. 

(9) Trevor n. Whitworth [1887] 12 App. Cas. 409. 

(10) Pc^^ozens-Hardj L. J. in Bdleroy v. Rowland & Marwoods Steamship Co, [1902] 

(11) RoweU V, Join Rowdl & Sons [1912] 2 Ch. 609; see also Denver Hotel Co. [18931 

1 Ch. 495. ■’ 

(12) ^llCTby V, Rowland & Marwoods Steamslup Co. [1902] 2 Ch. 14, 

WaUscourt’s case [1899] W.N. 250, 7 Mans. 235. 

(14) Anglo-French Explorarion Go. [1902] 2 Ch. 845 Judgment of Budkley J. 
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Wsm tbai tlws company U insolvent malsc payment of nmm 

of mcmey lefnenentinf the uncalled caf^tal due by iliem for slUreSt such payment iHU 
be treat^ a« payment tomrda capital and not as a loan (15). 

Att^riaatioa in aitlelet aecoMary*Kcduction of capital cannot be ^ected 
unless it is autltoriaed by the articles as originally framed or altered by special reso¬ 
lution (Id), power in the mtmomndvan of association being ineffective (17). This statu¬ 
tory power cannot be fettered (18), A company not having powers by its articles to 
reduce die capital, can take the power by passing a special resolution and at the second 
meeting exercise the power (19). Where a company had taken power by its articles to 
reduce its capital in any way in which under the statute it was authorized to do, it 
was held by ibc House of Lords that a scheme of reduction affecting the deferred share¬ 
holders only was not ultra vires and that the scheme was fair to both classes of share¬ 
holders (20). In the last cited case Lord Blanesburgh was of opinion that although, 
if the question had been open, the meeting of the deferred shareholders (not being u 
meeting exclusively attended by these shareholders) was not a separate meeting, the 
resolution approving the scheme must be taken to have been duly passed^ as it had 
not been challenged by the appropriate procedure. But in the same case Lord Russell 
nf Killowen and Lord Maugham expressed the opinion that although prima fade a 
separate meeting of a class should be a meeting attended only by members of that 
class, the meeting of the deferred shareholdrs having been properly convened, the 
presence of shareholders of another class was a matter relating to the conduct of the 
meeting, which lay in the hands of the chairman with the assent of those persons who 
were properly present and constituted the meeting, and as no objection was taken at 
the meeting, those present must be taken to have assented to the meeting being so 
conducted, and the resolution was accordingly valid. 

It was not competent for a compnay to pass resolutions at the same extraordinary 
general meeting, first authorizing the reduction and secon4ly providing for the reduc¬ 
tion in a certain way; for at the time the latter resolution was passed, there was no 
power to reduce, as the former resolution could not be effective until confirmed at a 
subsequent meeting (21). 

How raduction is to be effected z—Prima facie a reduction of capital should be 
an all round one, i.e,, the same percentage should be paid off or cancelled or reduced 
in respect of each share, and the pari passu mode of reduction is the proper mode 
where there arc several classes of shares (22), unless the preference shares have priority 
ac regards capital in the winding up (23), in which case the loss should be thrown first 
on the ordinary shares (24). The Court has however jurisdiction to confirm any kind 
of reduction subject to the creditors' right to object, notwithstanding that it affects the 
legal rights of cla8se8(25}. To give the Court jurisdiction to entertain a petition for 
reduction, it is not essential to prove that the capital proposed to be cancelled is lost 


(lS>Hari Ram v. Commercial Bank [1921] 19 A.L.J. 445, 62 I,C. 889. 

(Ifi) Patent Invert Sugar Co. [1885] 31 Ch. D. 166; Oregon Mortgage Co. [1910] S,C. ^64, 

(17) l>exiiic P. P. «c Rubber Co. [1903] 88 L.T. 791, [19031 W.N. 82. 

(18) Ayrc o. Skclsey^s A, Cement 6>. [1905] 20 TX.R. 587, on appeal [1906] 21 T.L.R. 464. 

(19) John Crosslcy Sc Sons [1892] W.N. 55. 

(20) Camith v. Imperial Chemical Industries [19371 A.C. 707. 

(21) Oregon Mortage Co. (supra); but confirmation is no longer necessary, see the 
amended s. 81 post. 

(22) House Property & Investment Co. [1912] 50 S.J. 505, [1912] W.N. 110. 

(23) Credit Assurance dec. Corpenatiou {1902} 2 C2h. 601. 

(24) London 8t New York Corpn, [1895] 2 Ch. 860; Floating Dock Co. of St Thomas 
. [1895] I Ch. <S9L 



V, National Bank of China [1907] A.a 229; Louisiana dec. Mortgage 
2 Ch. 552; Credit Assurance dec. Corporation (supra): British & A. 
Coi^n. u. Couper [1894] A.C. 399. 


Co. 

T. 
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at isnrepmeiited by availmble amu (25). But if a rcsolutiou for teductioil I* in Uct 
itnfair, cvcu the objeettou of a few opponents will prevail (25). It is however no part 
of the business of a Court of Justice to determine the wisdom of a course adopted by 
a company in the management of its own afbiirs (26)* 

Where under the memorandum and articles of association* preference shareholders 
have no priority as to capital or voting powers but arc merely entitled to a fixod cumu¬ 
lative dividend and the company lias power to reduce capital* a rateable reduction on 
all the shares* preference and ordinary* though diminishing the actual preferential 
dividend* is not an alteration of the rights of the preference shareholders so as to require 
their sanction under an ordinary modification of rights clause (27). But where it becomes 
necessary to cancel arrears of preference dividends, it requires an arrangement under 
8. 153 (28)* unless the memorandum or the articles vest the requisite power in a class 
meeting (29)# 

A guarantor of preference dividends* who had made payments pursuant to the 
guarantee* can claim only to be subrogated to the rights of preference shareholders, 
and cannot claim to be repaid as a creditor by the company (30). 

A scheme for reduction comes within the operation of this section* although it 
difterendates between the holders of the same class of shares to the extent of paying 
off some and not others and imposes upon the shareholders, whose shares arc to be 
extinguished* the obligation to accept debenture stock in lieu of cash and also involves 
the advance to the company of the moneys to be utilized in redemption of the share 
capital by the very persons whose shares are to be redeemed (31). The Court may make 
it a term of the confirmation that the cost of a dissentient shareholder who has assisted 
the Court by his criticism of the scheme shall be provided for by the company (31). 

A reduction of capital may, with the sanction of the Court, be effected in any 
manner even though it involve doing things which without such sanction are entirely 
forbidden* e.g., the purchase by the company of its own shares, or a re-arrangement of 
the rights of the members (32), or a sub-division of shares in which the amount unpaid 
is not equally divided between the resulting shares (33). 

Where of the ordinary £ 5 shares of a company, there were 6*047 fully paid shares 
and 53,953 shares which were paid up only to the extent of C 1 per share* and the 
company, having accumulated a large reserve fund, passed and confirmed a special resolu¬ 
tion for the return of £4 per share on the 6,047 fully paid shares, it wis held that the 
company had power to reduce the paid up capital in the manner proposed by the special 
resolution (34). 

A petition to the Court for confirmation of a scheme for reduction of capital was 
opposed by the deferred shareholders. The scheme was that every 2 L of ordinary share 
should be converted into I /. of ordinary share; but the reduction was thought advisable 
having regard to the conflict of interests between the ordinary and the deferred share 
capital on any dividend distribution. Article 44 of the comp;iny^s articles of association 
gave power to reduce the capital by paying off capital, cancelling capital lost or unrepre¬ 
sented by available assets, or reducing the liability on the shares or otherwise as might 
seem expedient. Arts. 71 and 72 required the assent of each class of shareholders by an 


(26) Per Lord Loreburn L. C. in Poole v. National Bank of China (supra) at p. 236. 

(27) Mackenzie & Co. [1916] 2 Ch. 450. 

(28) Australian Estates &c. Co. [1910] 1 Ch. 414; Hoare & Co. [1910] W.N. 87. 

(29) Hoare & Co. [1904] 2 Ch. 208. 

(30) Walter's Deed of Guarantee [19331 1 Ch. 321. 

(31) Thomas De La Rue & Co, [1912] 2 Ch. 361. In this case a dissentient shareholder 
was compelled to receive ^% debentures for 54% cumulative shares* 

(32) British dc A. T. &c. Corporation u. Couper [18941 A.C, 399; Credit Assurance te. 
Corporation (supra). 

m)I^lo8WclU Rubber Estates [1917] I Ch. 213. 

(34) Neale v. City of Birmingham Tramways Co. [1910] 2 Ch. 464* [1910] W.n; 175. 
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any want ot good faith on the part of the directors: held (1) that Art. 44 was sufficient to, 
allow reduction in the manner proposed; (2) that there was a prc^per holding of a separate 
meeting of each class of shareholders, though at such a meeting shareholders of other 
classes were prbsent without voting; (3) that a circular sent with the notice of the meeting 
was sufficient to convey all the information necessary, and any imperfection in it had not 
caused any misapprehension; (4) that it was not necessary that the circular should 
disclose the holdings of the directors in the various classes of shares; and (3) thnt 
although the scheme conferred a power on the majority to bind a minority, the Court 
ought to approve it as one for the benefit of that class, and it was a question in any 
case which could be far better decided by the shareholders themselves (35). 

Reduction of capital cannot be effected as a scheme under s. 153 post, unless the 
proper steps are also taken under ss. 55 to 61. 

Where reserve fund is mixed with general assets ;—^If there is a reserve fund 
which is mixed with the general assets of the company and allowed to rest in account 
only, as is often done, the general rule is to attribute to the reserve fund the same pro¬ 
portion of any loss of capital as the amount of tlie reserve fund bears to that of the 
nominal capital (36). 

Forfeiture db surrender of shares ;—Where shares have been forfeited, the amount 
paid up before forfeiture may be written off and the shares treated as having nothing paid 
thereon (37). Fully paid up shares cannot be forfeited and therefore cannot be validly 
surrendered, even as a gift, to the company (38). A surrender or forfeiture of shares is 
in fact a reduction, and it cannot be done without the Court’s sanction (39). The directors 
have no power to release a shareholder who wishes to have his shares cancelled (40). 

Reduction of paid up capital only: —A company may by special resolution re* 
duce its paid up capital without reducing its nominal capital, the special resolution being 
to the effect that the accumulated profits shall be returned to the members in reduction 
of the amount paid up on the shares, the liability on the shares being increased by the 
same amount. If this repayment is made out of the profits, the Court’s sanction U not 
required (41). Capital may be diminished by cancelling shares which have not been 
taken or agreed to be taken. This may, if the articles so provide, be done by an ordinary 
resolution; vide s. 50, subs. (1), cl. (e). Where a cancellation of shares is not permissible 
under s. 50, the Court may sanction such reduction of capital under this section if the 
provisions hereof arc complied with (42). 

Special resolution ;—The power of reduction must be exercised by passing a special 
resolution. If minutes are properly signed, no evidence will be required to prove that the 
meetings were properly convened (43). Where of twelve shareholders present at the general 
meeting eight voted for and two against reduction and the remaining two did not vote, 
it was held that the resolution was not effective inasmuch as a majority of three'fourtlas 
of the members entitled to vote and present at the meeting (44) had not voted in favour 

(35) Imperial Chemical Industries, Ltd.'1[1936] 154 L.T. 705 (C.A.). 

(36) Hoare Sc Co. (supra). 

(37) Victoria (Malaya) Rubber Estates [1914] W.N. 307, 58 S.J. 706. 

(3$)Bellerby v. Rowland Sc Marwoods Steamship Co. [19021 2 Ch. 14. 

(39)Munt’s case [1856] 22 Beav. 55; Spackman v, Evans [1868] L.R. 3 H.L. 171 ; Houlds- 

worth V, Evans [1868] L.R. 3 H.L. 263; Collector of Moradabad v. Equity Insurance 

Co. [1948] O. 197, 23 Luck. 210, [1948] O.W.N. 197. 

1 40) Adam’s case [1872] L.R. 13 Eq, 474. 

41) See Neale o. City of Birmingham Tramways Co. (supra). 

42) Doloswella Rubber Estate (supra)* 

43)Ldcester Mortgage Co. [iM W.N. tOt (116), 38 S.J. 531 (564); Omnium Invest^ 
ment Co. [18951 2 Ch. 127, 

(44) Vide $. SI. 
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of tbo remdutloii Tile words **iii any way” in this si^-section gives effect to the 
dectaion of the Home of Lords in Poole v. National Bank of China (46). 

Notice of mooting x —Shareholders who have registered addresses in enemy occupied 
coumdes cannot be served with notices of the extraordinary meeting to pass the required 
apeclal resolution for reduction of share capital and the absence of notice on such 
members does not invalidate the resolution (47). 

Wltoro eapital consists of stock only :—^Where the capital consists only of stock, 
a reduction can be effected by cancelling a part of the stock. In such a case the holding 
oi each stock-holder could be reduced by so much per cent, being the proportion which 
the sum to be written off bears to the amount of the issued stock (48). 

CL (b) ; —^Whcrc a company proposed to pay off and cancel all the preference shares 
and presented a petition for reduction on this basis, it was held that the proposed reduc- 
don did not involve a payment to any shareholder of any paid up capital (49). 

Caacellatloii of eapital :—It is not always necessary or essential for the Court to 
which a petidon for reduction of capital is presented to satisfy itself that there has been 
a loss of capital. The only serious question is whether or not the company had duly 
passed its special resolution (50). Where however the reduction of the capital is based 
on the ground that capital has been lost or unrepresented by available assets, it is always 
prudent to proceed On some evidence (51). Where the person opposing the petition accepts 
the statement of the company that there has been loss of capital, the Court should act 
upon the assumpdon that there is evidence of loss of capital (51). Where such an appli- 
cadon is oppos^ by a shareholder on the ground that certain persons who have voted 
for the resolution for reduction of capital were not duly qualified as shareholders to vote, 
but no steps have been taken to have the register of members rectified under s. 38, the 
onus is on the shareholder opposing the petitiofi to substantiate his allegation (51). 

CL (c) :—^This includes capital which can only be called up in case of the company 
going into liquidadon (52). The petidon and affidavit should state die fact that the 
amount to be returned is in excess of the company’s requirements (53). 

Court*! power is discretionary :—Reduction of capital may be sanctioned or dis¬ 
allowed at the discretion of the Court (54); so any scheme which works unfairly as regards 
the interest of the minority may be disapproved (54). But a fair scheme will be sanc- 
doned, even if it ^ects an alteration of the respective rights of classes of shareholders (55). 

Power of reduction :—^It is doubtful whether a company can contract itself out of 
the power to reduce its capital which is conferred upon it by the Act and the articles (56). 
Subjea to the confirmation by the Court, which is the safeguard of the minority (56), the 
question of reduction of capital is one for the decision of the majority (56), and the Act 
leaves the company to determine the extent, the mode and the incidence of the reduction 


1 45) John T, Clarke & Co. [191!] S.C. 243. 

46) [1907] A.C. 229. 

47) Anglo-Intemadonal Bank [1943] 1 Ch. 233, (C.A.). 

48) Credit Assurance &c. Corpn. (supra). 

49)Dicido Pier Co. [1891] 2 Ch. 354; 

50)Lou8lana dec. Mortgage Co. [1909] 2 Ch- 552; Marwari Stores u. Gaurishankar [1936] 
C. 327, 40 C.W,N. 661 ; Poole v. National Bank of China (supra). 

(51)Marwari Stores u. Gourishankar (supra); Caldwell v. Caldwell & Co. [1916] W.N. 
70; see also Pinkney Sc Sons Steamship Co. [1892] 3 Ch. 125 ^nd Lousiana dec. 
Mortgage Co. [1909] 2 Ch. 552. 

(52) Midland Ry. Carriage dec. Co. J[1907] W.N. 175. 
j53)Tarapaca Sc Tocapilla Nitrate ® 


Barrow u. Haematite Steel Co. [1900] 2 CSi. 846, on appeal 
(5S)Cmdit A. Sc G. Corporadon ri902] 2 Ch. 601; see also 
Clyde Coal Co. fl94^ I A.E.R. 1068 m.L.). 


.N. 356, 62 S.J. 122. 

846, on appeal [1901] 2 Ch. 746. 


lish Insce. Corpn. 6. 


* ^ * A.E.R. 1068 (H.L.). 

® “ P’ British 4c A T. 

Finance Corpn. v. Couper [1894] A.C 399. 
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ood tilt appUcatimi of any capital mopeya which the leduction may $et free (57)« Un* 
authoriaed reduction of capital will be restrained by the Court (57). 

An unlimited company can reduce its capital in any way its memorandum and arddes 
aUow(5a). 

56. Where a company has passed • * a resolution for reducing 
Appiipition to Court for share capital, it may apply by ^tition to the 
coii&ming order. CouTt for an order conmming me reduction. 

The words *‘and confirmed” after the word “passed” have been omitted by the Com¬ 
panies (Amendment) Act» 1936, as confirmadon of special resolution has been abolished. 
See s. 81. 

What the petition should contain :—^Where there is more than one class of shares, 
a pedtion for reduction of capital should state whether or not there is any priority as 
to capital (59). The petition must be supported by affidavits and a copy of the memoran¬ 
dum and arddes of association, and the original minute-book of the proceedings must be 
made an exhibit (60). 

Questions to he considered :—In an application under this section the Court is only 
concerned to confirm the proposed reduedon and not the resoludon passed by the com¬ 
pany (61). The only questions to be considered by the Court arc; (1) Ought the Court to 
refuse its sanction to the reduction out of regard to the interests of those members of the 
public who may be induced to take shares in the company? Is the reduedon fair 
and equitable as between different classes of shareholders? Where the reduction is shared 
by all and is designed to work justly and equitably, and where it docs not involve dimi¬ 
nution of any liability in respect of any unpaid capital or payment to any shareholder 
of any paid up capital and there is evidence regarding the loss of capital and non-represen¬ 
tation of available assets, there is nothing to prevent the Court from confirming such 
reduction (62). 

SimultaiMous resolution to increase capital :—^Wherc along with the resoludon 
as to reduction of capital, another resolution is passed for the increase of capital by issue 
of new shares and this fact is stared in the application under this section with the prayer 
for sanction of the new scheme of reorganization, but the same is subsequently with¬ 
drawn on the objecdon of some shareholders, the increase of capital does not fall to be 
considered by the Court under the present section, as the function of the Court does not 
extend to the exercise of the paternal care of the shareholders of a company, for such 
matter exclusively falls within the internal management of the company (62). In the 
last cited case the creditors of the company were not concerned at all. 

Condition giving jurisdiction ;—^In Poole v. National Bank of China (63) Lord Mac- 
naghten observed ; “The condition that gives jurisdiction, is not proof of loss of capital 
or proof that capital is unrepresented by available assets, or that capital is in excess of 
the wants of the company. The jurisdiedon arises whenever the company seking reduc¬ 
tion has duly passed a special resoludon to that effect.” 


(57) Holmes v. Newcasde &c. Abattoiar Co. [1875] 1 Ch. D, 682; Hope v. International 
Financial Society [1877] 4 Ch. D. 327 and Bannatync v. Direa Spanish Telegraph 
Co. [1886] 34 Ch. D. 287. 

(58) Borough Commercial & Building Society [1893] 2 Ch. 242. 

(59) Mackenzie & Co. [1916] 2 Ch. 450. 

(60) Omnium Investment Co. [1895] 2 Ch. 127. 

(61) In re Hyderabad (Deccan) Co, [1897] 75 L.T. 23; Poole v. Nadonal Bank of China 
[1907] A.C. 229, per Lord Macnaghten. 

(62) Bengal-Burma Steam Navigadon Co. [1939] R, 47. 

(63) (1907] A.C, 229. ^ 
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57. On and from the passing by a company of a resolution 
for reducing share capital, or where the reducnon does not involve 
Addition to name of ^^e diminution of any liability in respect 

company of "and re- of unpaid share capital or the payment to any 
shareholder of any paid-up share capital, then 
on and from the making of the order confirming the reduction, the 
company shall add to its name, until such date as the Court may fix, 
the words “and reduced” as the last words in its name, and those 
words shall, until that date, be deemed to be part of the name of the 
comply: 

Provided that, where the reduction does not involve either the 
diminution of any liability in respect of unpaid share capital or the 
payment to any shareholder of any paid-up share capital, the Court 
may, if it thinks expedient, dispense altogether with the addition of 
the words “and reduced”. 


Amendment ;—In this section for the word “confirmation*' in the first line the word 
“passing" has been substituted by the Companies (Amendment) Act, 1936. By the same 
Act for the words “the presentation of the petition for confirming the reduction" after 
the words “on and from”, the words “the making of the order confirming the reduction" 
have been substituted. The first alteration had to be made on account of the new defini< 
tion of “special resolution'* which no longer requires confirmation [see s. 81 (2), post]. 
The effect of the second alteration is that the company is not required to add the words 
“and reduced" to its name from the presentation of the petition for confirming the reduc¬ 
tion, but it will have to add those words after the making of the order confirming the 
reduction. 


Object of addition of "and reduced" :—The addition of the words “and reduced” 
is required in order to give warning to the public of the financial position of the com¬ 
pany (64). The fact that the company is carrying on business abroad will not necessarily 
induce the Coftitt to dispense with the use of these words (65). But in a proper case, where 
the U8^ of the words “and reduced" has greatly prejudiced the company's credit by 
leading fordgn customers to suppose that the company might be unable to meet its 
obligations, the Court may limit the time for use of the words to a short period, say 
fourteen days (66). The time usually ordered is one month (67). 

Where a special resolution for reduction of capital has been abandoned before the 
confirmation by the Coun, it will give leave to discontinue forthwith the use of the words 
“and reduced" as pan of the company's name (68). 

Consequeiiccs of failuro to make the addition :—^Where the company failed to 
add the words “and reduced" to its name after the confirmation of the resolution for reduc¬ 
tion, the petition for confirmation by the Court was incompetent (69). In the case noted 
below the Court dispensed with use of the words on the common seal of the company, 
but otherwise ordered the words to be used for one month from the date of the order (70). 


(64) Pinkney & Sons Steamship Co. [18921 3 Ch. 125. 

(65) Lindner & Co, [1911] W.N. 66. 

(66) Sanders, Rehders & Co. [1919] W.N. 103. For cases where the words were allowed 

5”^ Co. {1917] S.C. 123 and Australian Estates 
^1910] 1 Ch. 414 and Sumatra T. Plantations Co. [1898] W.N. 80. 

(67) O^n ^Queen Steamship Co. [1893] 2 Ch. 666; Monmouthshire Steel Co. [1906] 

(68) Mordey, Carnes & Co. [1885] 53 L.T. 736. 

70 i**? '*’• S.C. 243; but see the amendment. 

(70) Andrew Knowles & Sons [1^12] W.N. 300; see also Hoare & Co. {1910] W.N 87 
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If tibte company t» desirous of not using the words at all, it should make an applicadon 
to that effect at the time of presentation of the peddon(71). The applicadon must be 
supported by affidavit (72). 

58, (1) Where the proposed reduction of share capital involves 
either diminution of liability in respect of impaid share capital, or 

Objections by creditors the payment to anv shareholder of any pdd-up 
and settiement of list of share capital, and m any other case if the 
objecting creditors. Court SO directs, every cremtor of the company 

who at the date fixed by the Court is entitled to any debt or claim 
which, if that date were the commencement of the winding up of 
the company, would be admissible in proof against the company, 
shall be entitled to object to the reduction. 

(2) The Court shall settle a list of creditors so entitled to object, 
and for that purpose shall ascertain, as far as possible without 
requiring an application from any creditor, the names of those 
creditors and the nature and amount of their debts or claims, and 
may publish notices fixing a day or days within which creditors not 
entered on the list are to claim to be so entered or are to be excluded 
from the right of objecting to the reduction. 

Private company :—^The Court will not readily accede to the prayer of dispensing 
with intimaiion and advertiseinent of the petition, where the company is a private one 
and a family concern (73). 

Creditors’ right to object ;—^Wherc a reduction of capital does not involve diminu* 
tion of assets and there has ben no default by the company under the provisions of its 
debenture deed, a debenture-holder or creditor, and in particular a secured creditor, must 
make out a strong case before the Court will direct that he is entitled to object to the 
reduction, and the Court will not exercise its discretion in favour of the debenture- 
holders where there is no evidence that the assets are an insufficient security (74). 

SUB-S. (2) ;—The language of sub-s. (2) is imperative. The Court cannot dispense 
with the procedure even If there is no creditor (75). 

59. Where a creditor entered on the list of creditors whose 
debt or claim is not discharged or determined does not consent to 

w » dl.p»« .l* reduction, Court my, if it thinks ht, 
consent of creditor on dispense With the consent of that creditor, on 

company securing payment of the debt or 
claim by appropriating, as the Court may 
direct, the following amount (that is to say),— 

(t) if the company admits the full amount of his debt or 
claim, or, though not admitting it, is willing to pro¬ 
vide for it, then the full amount of the debt or claim ; 

(71) Pel8aU Coal Co. [1890] W.N. 222. 

(72) Maxim Western Electric Ca [1888] W.N. 211, 59 L.T. 722. 

(73) G. Mackay & Co. [1915] 52 Sc. L.R. 64. 

(74) Meux Brewery Co. [lOlW 1 Ch. 28. 

(75) Hydraulic Power ^ Smelting Co. (1914] 2 Ch. 187; Lamson Store Service Co. f18951 
2 Ch. 72d. 
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(n) if the company does not admit or is not willing to provide 
for the full amount of the debt or claim, or if the 
amount is contingent or not ascert^ed, then an 
amount fixed by the Court after the like inijuiry and 
adjudication as if the company were being wound up 
by the Court. 

Debealtira holders :—Debenture-holders may» on receiving notice by advertisement, 
a|ipear and claim to be entered on the list and are, if they fail to do so, to be excluded 
from the light of objecting (76). Creditors named in the list whose debts are secured, 
but not yet due, and who have neither assented nor dissented, must be taken to have 
assented (77). 

Consent of creditors :—An extraordinary resolution passed by the majority at a 
meeting of debenture-holders is a sufficient consent of all the debenture-holders (78). 

60. The Court, if satisfi.ed, with respect to every creditor of 
the company who under this Act is entitled to object to the reduc¬ 
tion, that either his consent to the reduction 
duc^^ confirming re- obtained or his debt or claim has 

been discharged or has been determined or has 
been secured, may make an order confirming the reduction on such 
terms and conditions as it thinks fit. 

Cottsent :—^Where debentures to bearers were outstanding and the names of the 
bearers could not be ascertained, the Court allowed unanimous resolution of a meeting 
of debenture-holders, at which 87 per cent, of the issue was represented, to suffice as 
equivalent to the consent of all (79). 

If the debt is admitted or proved or is an ascertained sum, the whole amount must 
be set aside, and if the company refuses to do it, sanction to the reduction may be 
refused (80). 

Court’s power to confirm :—^The Court has an absolute discretion to confirm (81), 
or refuse (82) to confirm, the reduction, or impose such terms and conditions on the com¬ 
pany as it thinks fit (83). The only express statutory limitation is that certain measures 
must be taken for the protection of the creditors. The Court cannot, except in excep¬ 
tional cases, review the opinion of the company in regard to its domestic or commercial 
questions (84). The Court has power, in a proper case, to confirm a resolution for reduc¬ 
tion of capital notwithstanding that the voting powers may thereby be affected (85). The 
Court has also power to sanction a reduction of some only of the shares of a company (86). 
Upon the requirements of the Act being satisfied, the Court confirmed a scheme of reduc¬ 
tion under which a portion of the capital was to be returned to the share-holders, al- 


(76) Credit Foncier of England [1871] II Eq. 356. Sec also Hydraulic Power Co. (supra). 

(77) Ibid (Credit Foncier); but ^see Patent Ventilating Granary Co. [1879] 12 Ch. D. 254. 

(78) Sec Hydraulic Power & Smelting Co. (supra). 

a Hydraulic Power & Smelting Co. (supra). 

Palace Billiard Rooms v. City Property Corporation [19121 S.C. 5 (Ct. of Sess.). 

(81) James Colmer Ltd. [1891] 1 Ch, 524. 

(82) Direct Spanish Telegraph Co. [1887] 34 Ch. D. 307; Barrow Hsematite Steel Co. 
[1901] 2 Ch. 746. 

(83)^UweU t). CaldweU & Co. [1916] W.R 70. [1916] S.C (RL.) 120; Knkney & Sons 
S*®®n»ship Co. [1892] 3 Ch. 125; Louisiana &c. Mortgage Co. [19091 2 Ch. 552. 

(W) Leicester Mortgage Co. [1894] W.N. 108, 38 S.J. 531. 

(85) Tidwell V. Caldwell & Co., supra; Pinkney & Sons. Steamship Co. [1892] 3 Ch. 12S; 

' Co- [1909] 2 Ch. 552. 

(86)Oathng, Gun, Ltd. [18»] 43 Ch. D. 628. 
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tlunigli a part of tlio portion ao returned waa to be immediately borowed from them 
by the company on debentures (87). Where the scheme of toduction* which had been 
agreed upon by a large majority and sanctioned by each section of the shareholders (pre< 
ferredt ordinary and deferred) acting by itself, was not so wrong or unfair that the Court 
ought to refuse its sanction, it was satisfied that the scheme would not work unfairly or 
inequitably to any one (88). 

The Court had power to confirm the following resolution for reduction : ^That in 
respect of each of the shares in the capital of the company upon all of which the som 
of 14 L per share had been paid up, capital be paid off or returned to the extent of 3 L 
per share, so as to reduce the capital paid upon all such shares to the sum of 11 Z. per 
share upon the footing that the amount paid off or returned on each share, or any part 
of it, may be called up again in the same manner as if it had never been paid.” The 
nominal capital was not altered by the proposed reduction (89). But where a company 
increased its share capital and part of the new shares was issued as fully paid up on the 
consideration for the purchase of some property by the company and the remaining shares 
were issued at a discount of 15 s. per share, then the company passed a special re8<du> 
tion for reduction of the capital by cancelling paid up capital to the extent of 15 s. per 
share as being lost or unrepresented by available assets, it was held that the proposed 
reduction could not be confirmed by tlie Court (90). 

Sehemo under s. 153 :—If a scheme of arrangement under s. 153 involves reduc¬ 
tion of capital, all the requirements of the Act with regard to reduction must be com¬ 
plied with; and it is necessary to advertise the petition for sanctioning the scheme, unless 
the Court has dispensed with any advertisement (91). 

Scheme inTolying alteration of rights :—scheme of reduction of capital is not 
necessarily unfair or inequitable because it involves an alteration of the rights of voting 
and priority as between the different classes of stock-holders (92). 

61. (!) The registrar on production to him of an order of the 
Court confirming the reduction of the share capital of a company, 
and on the filing with him of a certified copy 
an?Ste°of order and of a minute (approved by the 

Court) showing, with I’espect to the share capital 
of the company as altered by the order, the amount of the share 
capital, the number of shares into which it is to be divided and the 
amount of each share, and the amount (if any) at the date of the 
registration deemed to be paid up on each share, shall register the 
order and minute. 

(2) On the registration, and not before, the resolution for 
reducing share capital as confirmed by the order so registered shall 
take effect. 

(3) Notice of the registration shall be published in such manner 
as the Comt may direct. 

(4) The registrar shall certify under his hand the registration 
of the order and minute, and his certificate shall be conclusive 

{S7i Nixon’s NaTlgatlon Co. [1897] I Ch. 872. 

(8^ Samuel AUmd & Sons, Ltd. [1903] 19 TL.R. 637 (639). 

(89) Fore-Street warehouse Co. [1882] 59 L.T. 214. 

(90) New ChUe Gold Mining Co. [1889] 38 Cb. D. 475. 

(91) Whitt! P. & Y. Ry. Co. [1918] W.N. 323, 63 S.J. 55. 

(92) Wda)9w±t I. G. lig^t Go. [1904] I CtL 87. 



200 INDIAN COMPANY LAW [S. 63 

evidence that all the requirements of this Act with respect to reduc¬ 
tion of share capital have been complied with, and that the share 
capital of the company is such as is stated in the minute. 

Foyih and ciMttlaiitt of the minute for reduction :—^Thc minutes for reduction of 
capital must contain, among other particulars, the denoting numbers of the shares referred 
to therein; the notice of registration of such minutes need not however contain the 
denoting numbers, but may be in such shortened form as the Court may direct (93). The 
minutes must contain the denoting numbers of the shares where they arc not all paid 
up to the same extent (94). This will not he excused; but if the minutes arc very 
complicated, a shortened form of advertisement may be allowed (93). For what the 
minutes and memoranda should contain see case notes (93) and (95). 

For the form of the minute where the scheme for reduction involves a reorganisation 
of capital, see cases noted below (96). 

The form of minute to be registered pursuant to this section should contain a 
statement of sub-division of the share capital as effected by the resolution for reduction, 
but need not contain the original numbers of the shares, nor the fact that nothing 
has been paid up on the unissued shares (96). 

Registrar’s certificate conclusive :—The registrar's certificate is conclusive evidence 
that the requirements of the Act have been complied with (97), though it appears after¬ 
wards that the company had no power under the articles to reduce its capital or that 
the special resolution for reduction was invalid (98). 

62, (I) The minute when registered shall be deemed to be 
substituted for the corresponding part of the memorandum of the 

company, and shall be valid and alterable as 
m^wandtun”*™ ***” *** been originally contained therein, and 

shall be embodied in every copy of the memo¬ 
randum issued after its registration. 

(2) If a company makes default in complying wdth the require¬ 
ments of this section, it shall be liable to a fine not exceeding ten 
rupees for each copy in respect of which default is made, and every 
officer of the company who knowingly and wilfully authorises or 
permits the default shall be liable to the like penalty. 

63. f/) A member of the company, past or present, shall not 
be liable in respect of any share to any call or contribution 

exceeding in amount the difference (if any) 
bemeen the amount paid or (as the case may 
be) the reduced amount, if any, which is to be 
deemed to have been paid, on the share and the amount of the 
share as fixed by the minute: 

(93> Oceana Development Co. f 19121 W.N. 121, 138; 56 S.J. 537. 

{941 Solway Steamship Co. [1894] 61 L.T. 659. 

(95) Thomas Wolfe & Sons fl9121 W.N. 286. 

(96) Salinas of Mexico [19191 W.N. 311; but see North Pole Ice Co. [19241 W.N. 131; 
J. Dampney & Co. [1924] W.N. 200; Anglo-Prench Exploration Co. [1902] 2 Ch. 
845. 858. 

(97) Walker & Smith Ltd. [1903] WN. 82, 88 L.T. 792: in thU cam the certificate waa 
held conclusive although there was no power under die ardclea to reduce the cental. 

(98) Ladies* Dtess Association v. Pulbrook [1900] 2 Q3. 376. 
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Provided that, if any creditor, entitled in respect of any debt or 
claim to object to the reduction of share capital, 'is, by reason of his i 
iterance of the proceedings for reduction, or of their nature and 
effect with respect to his claim not entered on the list of creditors, 
and, after the reduction, the company is unable, within the meaning 
of the provisions of this Act with respect to winding up by the Court, 
to pay the amount of his debt or claim, then— 

(i) every person who was a member of the company at the 
date of the registration of the order for reduction and 
minute, shall be liable to contribute for the payment 
of that debt, or claim an amount not exceeding the 
amount which he would have been liable to contnbute 
if the company had commenced to be woimd up on 
the day before that registration ; and 
(«) if the company is wound, up, the Court, on the applica¬ 
tion of any such creditor and proof of his ignorance as 
aforesaid, may, if it thinks fit, settle accordingly a list of 
persons so liable to contribute, and make and enforce 
calls and orders on the contributories settled on the list 
as if they were ordinary contributories in a winding up. 

(2) Nothing in this section shall affect the rights of the contri¬ 
butories among themselves. 

64. If any officer of the company wilfully conceals the name 
of any creditor entitled to object to the reduction, or wilfully mis¬ 
represents the nature or amount of the debt or 

any creditor, or if any officer of the 
company abets any such concealment or mis¬ 
representation as aforesaid, every such officer shall be punishable with 
imprisonment which may extend to one year, or with fine, or 
wim both. 

65. In any case of reduction of share capital, the Court may 
require the company to publish as the Court directs the reasons for 

reduction, or such other information in regard 
fofr^u^on. *** thereto as the Court may think expedient with 

a view to give proper information to the public, 
and, if the Court thinks fit, the causes which led to the reduction. 

The Court rarely acts under this section, but may do so where the loss has been very 
large and sudden (99). 

66. A company limited by guarantee and registered after the 
Increase and reduction commencement of this Act may, if it has a 

^ a*** m '*****UmitU'^ share capital and is so authorised bjr its articles, 
^arj^«fhavix^arti;w increase or reduce its share capital in the same 
‘*i^**** . manner and subject to the same conditions in 

(99)1^00130, Hanbury, Buxton & Co. [1910] 2 Ch. 498. 

26 
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and subject to wHdb a company limited by shares may increase or 
reduce its share capital imder the provisions of this Act. 

Variation of Shareholders’ Rights. 

66A. (1) If in the case of a company, the share capital of which 
is divided into different classes of shares, provision is made by the 
memorandum or articles for authorising the 
variation of the rights attached to any class 
of shares in the company, subject to the consent 
of any specified proportion of the holders of the issued shares of that 
class or the sanction of a resolution passed at a separate meeting of 
the holders of those shares, and in pursuance of the said provision 
the rights attached to any such class of shares are at any time varied, 
the holders of not less in the aggregate than ten per cent, of the issued 
shares of that class, being persons who did not consent to or vote in 
favour of the resolution for the variation, may apply to the Court to 
have the variation cancelled, and where any such application is made 
the variation shall not have effect unless and until it is confirmed by 
the Court. 

(2) An application under this section must be made zvithin 
fourteen days after the date on which the consent was given or the 
resolution was passed, as the case may be, and may be made on behalf 
of the sharehmders entitled to make the application by such one or 
more of their number as they may appoint in writing for the purpose. 

(3) On any such application the Court, after hearing the appli¬ 
cant and any other persons who apply to the Court to be heard and 
appear to the Court to be interested in the application, may, if it is 
satisfied having regard to all the circumstances of the case that the 
variation would unfairly prejudice the shareholders of the class 
represented by the applicant, disallow the variation and shall, if not 
so satisfied, confirm the variation. 

(4) The decision of the Court on any such application shall 
be final. 

(5) The company shall within fifteen days after the service on 
the company of any order made on any such application forward a 
copy of the order to the registrar and, if default is made in complying 
with this provision, the company and every officer of the company 
who is knowingly and wilfully in default shall be liable to a fine not 
exceeding fifty rupees. 

(6) The expression "variation” in this section includes "abroga¬ 
tion” and the expression "varied” shall be construed accordingly. 

This nar section has been inserted by the Companies (Amendment) Act, 1936. It 
is almost a verbatim teproducdon of s. 6! of the Englidi Act of 1929 except this: that 
for the words “liable to a default fine” in sub-s. (5) of the Eng^ Aa, the words “liable 
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to a fine ^not eacceedtng fifty rapees*’ have been substituted. The Sdect Onafimittee 
observed: ''We have altered the period specified in the first and second sub^sections* 
and in the fifth we have inserted the more reasonable provision that the date of service 
on the company of the order made should be the date from which time should run 
against the company.** 

Sec notes under the repealed s. 54, 

SUB«S» (1) The presence, at a separate meeting of the holders of one class of 
shares, of holders of a different class not voting either by show of hands or on a pdl, 
does not invalidate the meetingpns a separate dass meeting, or the poll taken thereat (1). 

SUE^. (2) t—Under the corresponding section (s. 61) of the English Act of 1929 
it has been held that an application to cancel a variation of shareholders* rights must 
be made out only within 7 (14 in India) days after the consent to or resolution for such 
variation was given or passed, but also either by the actual holder or holders at the date 
of the presentation of the petition of 15 (10 in India) per cent, of those shares, and that 
appointment cannot be validly given or completed after the presentation of a petition by 
a shareholder not then qualified to present it (2), that is to say, when an application is 
being made under this section, it must show on the face of it the title of the applicant, 
and unless he himself holds 15 (10 in India) per cent, of the shares or stock in question, 
the application must show that he has been appointed by the necessary percentage of 
the dissenting members (2). 

To clothe a petitioner with the necessary authority to make an application on 
behalf of other shareholders under this section to have a variation of the rights attached 
to any class of shares cancelled, not only must the appointment of the petitioner be 
tn writing but the fact that such authority has been signed must also have been com* 
municated to the petitioner at the lime when the petition is presented and not merely 
before it comes on for hearing (3). 

As to the rights of the minority of shareholders generally see notes to s. 2, sub-s. (1), 
cl. (2) “company”. 


Registration of Unlimited Company as Limited. 

67. (/) Subject to the provisions of this section, any company 
registered as unlimited may register under this Act as limited or 
any company already registered as a limited 
Company may re-register under this Act, but 
the registration of an unlimited company as a 
limited company shall not affect any debts, liabilities, obligations or 
contracts incurred or entered into by, to, with or on behalf of, the 
company before the registration, and those debts, liabilities, obliga¬ 
tions and contracts may be enforced in manner provided by 
Part VIII of this Act in the case of a company registered in 
pursuance of that Part. 

(2) On registration in pursuance of this section, the registrar 
shall close the former registration of the company, and may di^ense 
with the delivery to him of copies of any documents with copies of 


(l)Carruth v. Imperial Chemical Industries [1936] 1 Ch. 578, (C.A.), afiftmied in the 
House of Lords in [1937] A.C, 707. 

{2)Subarban Provincial Stores, Ltd. [1943] 1 Ch. 156 (C.A.), [1943] 1 AJEJt 342, (CA.). 
(3) In re Sound City Films, Ltd. [1947] 1 Ch. 169, 176 L.T. 28. 
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which was furnished on the occasion of the original redstration 
the company; but, save as aforesaid, the registration mall take 
place in the same manner and shall have effect as if it were the first 
registration of the company under this Act. 

68. An unlimited company having a 
Power of unlimited share capital may, hy its resolution for registra- 
company to provide for limited company in pursuance of this 

re-re^stration. Act, do either or both of the following thmgs, 

namely: — 

(a) increase the nominal amount of its share capital by 

increasing the nominal amount of each of its shares, 
but subject to the condition that no part of the amount 
by which its capital is so increased shall be capable of 
being called up except in the event and for the purposes 
of the company being wound up; 

(b) provide that a specified portion of its uncalled share 

capital shall not be capable of being called up except 
in the event and for the purposes of the company 
being wound up. 


Reserve Liability of Limited Company. 

69. A limited company may by special resolution determine 
that any portion of its share capital which has not been already 
called up shall not be capable of being called 
up, except in the event and for the purposes 
of the company being wound up, and tnere- 
upon that portion of its share capita shall not be capable of being 
called up except in the event and for the purposes aforesaid. 


Reserve capital ;—After the special resolution such a capital cannot be charged 
by the company under a power in its memorandum and articles of association to charge 
its uncalled capital (4). Reserve capital cannot be turned into ordinary capital without 
leave of the Court and it cannot be dealt with by the directors. The reserve capital 
cannot be cancelled in a reduction of capital (5). 


Unlimited Liability of Directors. 

Limited company may 70. (/) In a limited company the liability 

have dixectore with un- of the directors or of any director may, if so 
limited liabUity. provided by the memorandum, be unlimited. 

(2) In a limited company in which the liability of any director 
is unlimited, the directors of the company (if any) and the member 

(4) Bartlett c. Mayfair Property Co. [1898] 2 CSi. 28; Mth Club Co. [190fi] W.N. 127; 

Re Pyle Works [1890] 44 Cb. D. 586 (587). 

(5) Midland Ry. Carriage Co. [1907] VfXf. I7S. 
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who proposes a person for election or appointment to the office of 
director shall add to that proposal a statement that the liability of 
the person holding that office will be unlimited and the momoters 
and officers of the company, or one of them, shall, before me person 
accents the office or acts therein, give him notice in writing that 
his uability will be unlimited. 

(3) If any director or proposer makes default in adding such a 
statement, or if any promoter or officer of the company makes 
default in giving such a notice, he shall be liable to a fine not 
exceeding one thousand rupees and shall also be liable for any 
damage which the person so elected or app>ointed may sustain from 
the default, but the liabiUty of the person elected or appointed shall 
not be affected by the default. 

„ ., , . . 71 . (f) A limited company, if so autho- 

UmiW company maiimg nsed by Its articles, may, by special resolution, 
directors un- alter its memorandum so as to render unlimited 
* ' the liability of its directors or of any director. 

(2) Upon the passing of any such special resolution, the provi¬ 
sions thereof shall be as valid as if they had been origmally 
contained in the memorandum. # * * * 

Amendmetit :—By the Companies (Amendment) Act, 1936 the word ^'passing'* in 
sub-s. (2) has been substituted for the word ‘‘confirmation**, as under the new definition 
of “special resolution** [vide s. 81 (2)J it is no longer required to be confirmed. By the 
same Act the following words after the word “memorandum** in sub<s. (2) have been 
omitted, namely: “and a copy thereof shall be embodied in or annexed to every copy 
of the memorandum issued after the confirmation of the resolution.’* These words 
were rendered unnecessary on account of the new s. 25-A. By the said amending Act 
sub-s. (3) has been omitted. 


PART IV. 

Management and Administration. 

Office and Name. 

72 . {I)A company shall as from the day on which it benns 
to carry on business, or as from the twenty-eighth day after the ^te 
of its incorporation, whichever is the earlier, 
^^tered office of com- ^ registered office to which all communica¬ 

tions and notices may be addressed. 

{2} Notice of the situation of the registered office and of any 
change therein shall be given within twenty-eight days after the date 
of the incorporation of the company or of the change, as the case 
may be, to the registrar who shall record the same. 
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(3) The inclusion in the annual return of a company of the 
statement as to the address of its registered o^e shall not be taken 
to satisfy the obligation imposed by this section. 

(4) If a company cames on business without complying with 
the requirements of this section, it shall be liable to a fine not exceed' 
ing fifty rupees for every day during which it so carries on business. 


Amendment :—^By the Companies (Amendment) Act» 1936 this section has been 
substituted foY the original s. 72 in which there was no definite time limit within which 
a company should have a registered office or within which the notice of its situation 
or change should be given to the registrar. The new section reproduces s. 92 of the 
English Act of 1929. 

Scope ;—This section is merely permissive and not imperative; it only provides 
one of several methods whereby a communication or notice may be served on a 
company (6). 


Service mutt be effected at registered office :—^A summons to appear before a 
Magistrate must be served at the registered office, and appearance by a solicitor to raise 
a point of substance only is not a waiver of the objection (7). Where there is no 
registered office, service at the office in fact used by the company will be sufficient (8). 
Where there is no office, the company having ceased to carry on business, service on 
some of the late officers may be allowed (9). Service at any other place, even if the 
company carries on business there, is insufficient (7). 

In the absence of evidence to the contrary, the Court will infer that a clerk at the 
registered office of a company is, during business hours and whilst the secretary is 
absent, so far in charge of the office that he has authority to receive a notice as to 
make it a communication to the company (10). 

Where the registered office of a company still exists at the usual place, but a part 
of the company’s business has been shifted to some other place without any notification 
of such change to the registrar, all the notices &c. must be addressed to the usual 
registered office(11). In the last cited case Panckridge J. observed: find myself 

unable to accept Mr. S. C. Roy’s contention that s. 72 shows that a resolution to change 
the registered office is sufficient and that the only effea of failure to notify the change 
is to render the company liable to fine under sub-s. 3.” 

In suit 3—^Xn a suit against a corporation tlie summons may be served— (a) on the 
secretary or any director or principal officer of the corporation, (6) by leaving or sending 
it by post addressed to the corporation at the registered office, or if there is no registered 
office, then at the place where the corporation carries on business (12). As to the mode 
of service of any document on a company sec s. 148. 

SUB-S« (2) For the form of notice under this sub-section, see Form VI in App. A. 


. 73. Every limited company- 

(a) snail paint or affix, and keep painted or affixed, its name 
on the outside of every office or place in which its 
business is carried on, in a conspicuous position, in 


(6) Dawsons Bank u. Municipal Committee [1941] R. 339 (S.B.). 

(7) Pcarks, Gunston & Tee Ltd. u. Richardson [1902] 1 K.B. 91. 

(8) Fortune Copper Mining Co. [1870] L.R. 10 Eq. 390. 

(9) Gaskell v, Cnambers [1858] 26 Beav. 252. 

(10) Truman’s case [1894] 3 Ch. 272. 

(11) Janbazar Manna Estate, Ltd. [193y C. 692, 58 Cal. 716, 133 I.C. 321. 

(12) O. 29, r. 2, C.P.C.; see also s. 20 C.P.C., Expln. II; but see Hope Mills v. Vithaldas 
[1910] 12 Bom. LJl. 730. 
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lettera easily legible and in English characters, and 
also, if the registered office be situate in a place beyond 
the local limits of the ordinary original civil jurisdic¬ 
tion of a High Cpurt, in the characters of one of the 
vernacular languages used in that place; 

(b) shall have its name engraven in legible characters on its 

seal; 

(c) shall have its name mentioned in legible English charac¬ 

ters in all bill-heads and letter paper and in all notices, 
advertisements and other official publications of the 
company, and in all bills of exchange, hundis, promis¬ 
sory notes, endorsements, cheques and orders for 
money or goods purporting to be signed by or on 
behalf of the company, and in all bills of parcels, 
invoices, receipts and letters of credit of the company. 

Object :—^The object of this section is to make the company itself continually 
bring to notice of those who dealt or might deal with it, the fact that it is a limited 
concern. This section has nothing to do with advertising the whereabouts of a com¬ 
pany or affording facilities to members of the public in finding its place of business (13). 

Requirements how satisfied :—The requirements of the section would be satisfied 
by a board of the necessary conspicuousness and legibility outside the office room inside 
the building in which it is situate, and therefore it cannot be said that when an office 
is situated within a compound, the name of the company should be painted or affixed 
outside the compound as well as outside the office (13). 

Construction :—^This section being a penal provision should be construed strictly. 
The words '‘outside of every office” in cl, (a) of the section cannot be construed to mean 
outside the premises in which the office is situate (13). 

Use of the word “limited** The abbreviations “Ltd.” or “Ld.” may be used 
for the word “Limited” (14). If a limited company makes a contract without using the 
word “Limited”, the directors who make the contract on behalf of the company will be 
personally liable (15). For the protection of the public the strictest accuracy is to be 
observed in this respect (16). See notes to s. 88, post. 

As to the company’s seal, sec notes to s. 29 and reg. 76, Table A. 

74 . (7) If a limited company does not paint or affix, and keep 

painted or affixed, its name in manner directed by this Act, it shall 
be liable to a fine not exceeding fifty rupees 
for not so painting or affixing its name, and 
for every day during which its name is not so 
kept painted or affixed, and every officer of the company, who 
knowmgly and wilfully authorises or permits the default, shall be 
liable to the like penalty. 

^3) Dr. H. L. BatUnalla, Sons & Co. v. Emperor [1941] B. 97, 43 Bom. L.R. 105. 

(14) F. Stacey & Co. v. Wallis [1912] 106 L.T. 544. 

(15) Atkins & Co. t.. Wardle [1889] 58 L.J.Q.B. 377, on appeal [1889] 5 T.LJR. 734; 
Penrose v. Martyr [1858] E. B. & E. 499, 28 L.J.Q.B. 28; Chapman v. Smethunt 
[1909] W.N. 65, reversed on appeal in [1909] 1 K.B. 927. 

(16) Nassau Steam Press v, Tyler [1894] 70 L.T. 376: but see Dermadae Co. v. Adnn»di 
[1905] 21 T.L.R. 510. 
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(2) K any dficer of a limited company, or any person on its 
behuf, uses or authorises the use of any seal pur^tting to be a 
seal of the company whereon its name is not so engraven as afore¬ 
said, or issues or authorises the issue of any bill-head, letter paper, 
notice, advertisement or other official publication of the company, 
or signs or authorises to be signed on behalf of the company any 
bill of exchange, hundi, promissory note, endorsement, cheque or 
order for money or goods, or issues or authorises to be issued any 
bill of parcels, invoice, receipt or letter of credit of the company 
wherein its name is not mentioned in manner aforesaid, he shaul be 
liable to a fine not exceeding five hundred rupees, and shall further 
be personally liable to the hdder of any such bill of exchange, himdi, 
promissory note, cheque or order for money or goods, for the' 
amount thereof, unless the same is duly paid by the company. 

Company de<eriba<i by a wrong name :—Where South Shields Salt Water Baths 
& Co, was described in a bill as the Salt Water Baths Ltd,, it was held that the directors 
were personally liable on the bill (17). So it is of great importance to see that the name 
of the company is fully and correctly written in the bill of exchange, hundi &c. Where 
the directors describe the company by a wrong name on a bill accepted by them on 
behalf of the company, they will be personally liable (18). 

SUBS. (2) :—^Thc word ‘‘holderi' in sub-sec. ((2) means, in the case of an order 
for goods, the person to whom the order is given (19). 

75 . (/) Where any notice, advertisement or other official 
publication of a company contains a statement of the amount of the 

PubUcation of autho- authorised capital of the company, such notice, 
ii*cd a* well as subscribed advertisement or other official publication shall 
and paid-up capital. contain a Statement in an equally promi¬ 

nent position and in equally conspicuous characters of the amount 
of the capital which has been subscribed and the amount paid up. 

(2) Any company which makes default in complying with the 
requirements of tnis section and every officer of the company who is 
knowingly a party to the default shall be liable to a fine not exceeding 
one thousana rupees. 

This sectiiHi is not in the English Act. 

Meetings and Proceedings. 

76 . (t) ^ general meeting of every company shall be held 
within eighteen months from the date of its incorporation and 

. , , . thereafter once at least in every calendar year 

nnm getter meettng. more than fifteen months after the 

holding of the last preceding general meeting. 

(J7)Aritin8 & Co. v* Wardle (supra): Dermatlue dc Co. v. Ashworth (nupra). 

(18) Nassau Steam Press v, Tyler (supra). 

(19) Ciril^dcrvice Co-opemtive Sodety v. Chapman [1914] W.N. 369, 679. 
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f2) If default is made in- holding a meeting m accordance vnth 
the provisiom of this section, the company and every director or> 
manager of the company who is knowingly and wilfully a party to 
the default shall be liable to a fine not exceeding five hundred rupees. 

(3) If default is made as aforesaid, the Court may, on the 
application of any member of the company, call or direct the calling 
of a general meeting of the company. 

Amendment ;—By the Companies (Amendment) Act, 1936, this section has been 
substituted for the original s. 76. This brings it into line with s. 112 of the English 
Act of 1929. Compare the amended s. 32. In sub-s. (1) the words “eighteen months” 
were substituted by the Select Committee for the words “one year” in the Bill and the 
word “wilfully” was added in sub-s. (2). Compare the amended ss. 32 and 131. 

Scope :~-The terms of the section arc mandatory. They make no reference to the 
balance-sheet. The section has nothing to do with the preparation of a balance-sheet (20). 

SUB-S. (1) :—Notwithstanding regulations made by the Local Government under 
8. 248 with respect to the duties of the registrar, a shareholder is entitled to file a com¬ 
plaint against directors for failure to comply with the provisions of the section (21). 

Moaning of *‘Yoar” “Year” means the calendar year (22) which commences on 
the Ist day of January (23); so it will be sufficient if the meeting is held before Slst 
December in any year, provided that it is within 15 months from the time when the 
last meeting was held (24). 

SUB-S. (1) demands that there shall be a general meeting held once at least 
in every year, t.e., one separate and distinct meeting every year. Where a meeting 
called and held on a dity in one year is adjourned to a date in the next year, and held 
on that date, the meeting held on the latter date is not a diSerent meeting and does not 
satisfy the requiremenls of this section (25). 

What is general meeting s—The section docs not make a difference between a 
general meeting and an extraordinary general meeting; so where such a meeting is held 
within the 15 or 18 months, as the aisc may be, no offence is committed if the general 
meeting was not held within that period (26). But the Bombay Court has held that an 
extraordinary general meeting held on the requisition of certain shareholders is not a 
general meeting within this section (27). 

Power of general meeting A company in general meeting can do all acts save 
those delegated to the directors and other persons by the articles of association. Such 
acts are done by votes of the majority, as observed by Lord Hardwick: “Whenever a 
certain number arc incorporated, a major part may do any corporate act; so if all are 
summoned and part appear, a major part of those that appear may do a corporate act 
though nothing be mentioned in the charter of the major part” (28). The assent of every 

(20) Brahmanbcria Loan Co. [19341 C. 624, 61 Cal. 408, 15! I.C. 693. 

(21) Laxml Narain v. Mahajan [19281 N. 186, 29 Cr. L.J. 581, 109 I.C. 597. 

(22) Park v. Lawton [1911] 1 K.B. 588 ; Gibson v. Barton [1875] L.R. 10 Q.B. 329, 32 
L.T. 396; Edmunds v. Foster [1875] 33 L.T. 690. See also General Clauses Act, 
s. 3, d. (59). 

(23) Gibson v. Barton [18751 L.R. 10 Q.B. 329. 

(24) Smed1ey v. Registrar of Companies [1919] I K.B. 97. 

(25) Sree Mlnakshi Mills Co. v. Asst. Registrar [1938] M. 640, [1938] M.L.J. 856. 

(26) LAclutni Narain v. Emp. (19191 21 Cr. L.J. 94, 54 I.C. 494; see also Lord Claude 
Hamilton’s case [1873] 8 Ch. App. 548. 

(27) Emp. u. Nasurbhal A, Lalji [1923] B. 194, 26 Bom. L.R. 224, 24 Cr. LJ. 349, 72 
LC. 349. 

(2nAttora«r-Ce!ieral v. Davy (17441 2 Atk. 212; see also Merduutta of ilie Stapfe v- 
Bank H Eoj^iul [1988] 21 Q.BJD. 160. 

27 
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member of the cmnpaoy will not be efecdve(29), unless the company Is not one inviting 
or proposing to invite subscription from the public (30). But knowledge and acquiescence 
of all the members may condone a breach of trust committed by the directors (31). The 
presence of ail the members at a meeting is sufficient to regularize any resolution passed 
whether there has or has not been due notice (32) where the act is not ultra vires of the 
company (33). 

It has been held by the Madras High Court that where there is nothing in the articles 
of association to show that the general power of the shareholders at a meeting to cancel 
a decision of the directors is not possessed by the company, the failure to note forfeiture 
of shares as per resolution of the directors which was cancelled at a general meeting of 
the company cannot be treated as default (34). This raises the question, where the 
general or particular powers of the company are vested in the directors by the articles, can 
the company in general meeting override such powers of the directors? With all respect 
to the learned Judge it is submitted that the company cannot do it (35). 

Resolution :—^Where a general meeting is convened with notice to all the share* 
holders but some of them do not choose to appear, they must be held to be bound by the 
resolutions passed by the majority (36). Absent members are affected by the information 
furnished by the directors at a general meeting and bound by ilie proceedings as to matters 
within its competence (37). Where a meeting is called as a meeting of directors, all the 
directors are present and they arc the only shareholders in the company, the meeting 
is practically a meeting of shareholders at which resolution may be passed which would 
otherwise be invalid under the articles of association (38). 

Rights of the minority :—A meeting of shareholders cannot by a majority refuse 
to hear the arguments of the minority; but when such arguments have been heard, it 
is competent for the meeting to apply the closure, i,e., to declare the discussion closed 
and put the motion to the vote (39). 

Interference by Court :—^On the well-known principle that the Couit will not 
interfere with the internal management of companies, a very strong case must be made 
out to induce the C.ourt to stop a general meeting of shareholders, especially on an 
interlocutory motion (40). 

Proceedings of a general meeting :—^The proceedings of a general meeting may 
be declared invalid unless such meeting has been properly convened, properly constituted 
and properly conducted (41). See regs. 49 to 70 of Table A and notes thereto. 

Adjournment :—In the absence of express authority in the articles, the directors 
have no power to postpone a general meeting properly convened (42); but the chairman 
can on proper grounds adjourn the meeting (43). An adjourned meeting is merely a 
continuation of the original meeting (44). 


(29) George Newman & Co. [1895] 1 Ch. 674. 

(30) A. G. for Canada v, Standara Trust Co, [1911] 
(3!) Per Romer L. J. in Innes & Co. [1903] 2 Ch. 2i 


(32) Express Engineering Works [1920] 1 Ch. 466. 

Wenlock v. River Dee Co. [18831 36 


. A.C. 498. 

254, at pp. 265-66. 


33) Baroness Wenlock v. River Dee Co. [18831 36 Ch. D. 675n. at p. 68ln. 

^34) Lakshmana v. Emp. [1932] M, 497, 35 M.W.N. 661. 

35) Sec Automatic S. C. F. Syndicate v. Cunnninghame [1906] 2 Ch. 34; Quin & Axtens 
o. Salmon [1909] A.C. 442; Gramophone &c Ltd. v, Stanley [1908] 2 K.B. 89. 

(36) Pabaa Dhana Bhandcr Co. v. Jagneswar [1933] 37 C.W.N. 909. 

(37) Norwich Yam Co. [1856] 22 Beav. 143. 

(38) Express Engineering Works (supra). 

«9iWall V. London Sc N. A. Corwration [1898] 2 Ch. 469 {C.A.). 

(40) Ami ^Wjjl w. ]t>|eano& [1926] 8. 295. 97 LC. 84 foUowlng Law v. BuHer & Co. 
[1919] 3o T.L.R* 35» 

i 41)H«fkdenon v. Bank of Australasia [1890] 45 Ch. D. 330 at p. 346. 

42) Smith v. Parinea Mines Ltd. [1906] 2 Ch. 193. 

,43) Queen v. Wimbledon Local Board [1882] 8 Q.hJ>. 459. 

44) Me Laten v. Thompaon [1917] 2 Ch. 261 j Spencer v. Kennedy [1926] Ca>. 125. 
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Whm die Jirtkto provide that ^the chairman with the conieht of the meeting may 
adjoum It/* he is not bound to adjourn, even though the majority desire the adjoum^ 
ment (45)« But he cannot, by leaving the chair before the business is completed, Mng 
the meeting to a dose; and if he purports to do so, the meeting may elect another 
chairman and proceed with the business (4d). l5ee regs. 52 and 54 of Table A and notes 
thereto* 

Dutios of tho chairmnii s—^It is the duty of the chairman to preserve order, to 
conduct proceedings of the meeting regulariy and to take care that the sense of the 
meeting is ascertained with regard to any question before it. 

Notice of general meeting :—Every member is entitled to notice of a general 
meeting (47). If special business is to be transacted, the notice must specify its nature(48). 
A notice which stated that the object was to adopt new regulations, instead of Table A, 
but did not set out the contents of the new regulations, was held to be good (49). A 
notice which states that a certain resolution will be passed “with such amendments as 
shall be determined at the meeting*’ is a good notice (50). A notice however should 
show substantially what is proposed to be done, e.g., a notice of a resolution to increase 
the capital should specify the amount of the proposed increase (51). What is sufficient 
notice of the general nature of the business proposed to be transacted must be deter¬ 
mine from the particular circumstances of each case (48). 

As a general rule, the notice of a general meeting should contain clear information 
as to what is proposed to be done; for an insufficient notice may invalidate the whole 
proceeding (52). The terms of any specific resolution to be proposed need not be set 
out in the notice, unless an extraordinary or special resolution is intended to be passed (53). 
But if something is kept back concealed, it will invalidate the proceedings (54). Thus 
a notice to adopt new articles of association which might be seen at the company’s office, 
is not sufficient where the new articles increase the directors* remuneration and borrow¬ 
ing power and make other important changes (55). See reg. 49 of Table A and notes 
thereto. 

If notice to propose a director is required to be given so many days before the 
day of election, and the election takes place at an adjourned meeting, the notice is 
sufficient if given at the specified time before the date of the adjourned meeting (56). 

Where notice of a meeting has been duly given, it cannot be postponed by a subse¬ 
quent notice (57). A notice to be good must be given by a person having authority to 
summon the meeting. A resolution passed at a meeting convened by the secretary 


(45) Salisbury Gold Mining Co. v. Hathorn [1897] A.C. 268: Parshuram v. Tata Industrial 
Bank [1923] 47 Bom. 915. 

(46) National Dwellings Society v, Sykes [1894] 3 Ch. 159. 

(47) Smyth v. Darley [1849] 2 H.L.C. 789; Tissen t>. Henderson [1899] 1 Ch. 861. 

(48) Tie88en v, Henderson (supra). 

(49) Young V, South African Syndicate [1896] 2 Ch. 268. 

(50) Betts & Co. V, Macnaghten [1910] 1 Ch. 430. In this case the Court looked at the 
notice as part of the res gestce to sec if the proceedings were regular. 

(51) Mac Connel n. E. PriU & Co. [1916] 2 Ch. 57. 

(52) Tie8scn v, Henderson (supra); Normandy v. Ind, Coope & Ca [1908] 1 Ch. 84; 
BailUe v. Oriental Telephone Co. [1915] 1 Ch. 503. 

(53) Betts & Co. n. Macnagnten (supraV * 

(54) Kaye n. Croydon Tramways Co. [1898] 1 Ch. 358; Ladies’ Imperial Club [1920] 2 
K.B. 523; in this case it was held that the omission to summon the absent memoer 
of a committee who had previously intimated her inability to attend, invalii^ted 
the proceedings of the committee. 

(55) Me Laren n. Tboc^son (supra); Spencer n. Kennedy (supra). 

(56) Normandy v, Ind, Coope k Co. (supra): see also Pacific Coast Coal Mines n. Arbuthnot 
[1917] A.C 607; ClaAson v, Davies [1923] A.C. 100; BailUe v. Oriental Telephone 
Co. (supra). 

(57) Sttdth V, Pajinga Mines Ltd. (supra). 
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wItliGiit the authority of the board i)s invalid. In such a case the consent of the directors 
separately given will cure the defect (58). 

Notwithstanding a declaration by the chairman* the notice of the meeting may 
be looked at to see if the resolution is in order (59). 

of aeqiuttseence of a member A company is not ''corporately assembled*' 
all the members attend, or at any rate they have got notice of the meeting. But 
a member who is in fact present and has acquiesced in the resolution for a long time, 
Cannot subsequently complain of any irregularity in summoning the meeting (60), 

Amendments:—Where the notice is of a resolution to appoint as directors three 
persons named in the notice, tliree other names may be added by way of amendment (61). 
If the chairman improperly refuses to submit an amendment to the meeting, the resolu¬ 
tion actually carried will be invalidated (62). 

Rasoltttiont :—^Each resolution must, if any member so requires, be put separately 
to the meeting (63). The poll must also be taken separately (64). 

Right to vote :—A right to vote is property, and the Court will interfere to protect 
a member from being deprived of this right (65). At a general meeting certain share¬ 
holders were, according to the decision of the majority of those present, not allowed to 
vote: held they were entitled to a declaration that they were entitled to vote at the 
meeting and that the ordinary Civil Court had jurisdiction to entertain the suit (66). 
Where an agreement for sale of shares has been made or shares arc mortgaged, but the 
vendor's or mortgagor’s name remains on the register of members, he alone can vote; 
but he must do so in accordance with the directions of those entitled to the beneficial 
interest in the shares (67). 

A provision in the articles that holders of any class of shares shall not have votes in 
respect of those shares is good, and resolutions ])as5cd by those liaving votes are binding 
even where they affect the interests of all classes (68). But one class of shareholders 
may not vote away the rights of another class (69), 

Proxy :—^A shareholder must be present in person or by proxy before he can vote; 
but proxies cannot be used on a show of hands (70). This principle is not overridden 
by a provision in the articles that if a poll is demanded it will be taken in such manner 
and at such time and place as the chairman of the meeting directs (71). 

Stamp on proxy paper :—When properly stamped, a proxy to vote at any ordinary 
or extraordinary general meeting is valid (72). An adhesive stamp must be cancelled 
by having the signature of the shareholder written across it or by being otherwise 
obliterated (73). Tlic Central Government has reduced to 2 as. the duty chargeable 


(58) H^^aft^Gold Reduction Co. [1900] 2 Ch. 230; State of Wyoming Syndicate [1901] 

(59) Mac Conndl v, £. Prill &. Co. (supra). 

(60) British Sugar Refining Co. [1857] 3 K. & J. 408. 

(61) Betts & Co. V. Macnaghten (supra). 

(62) Henderson v. Bank of Australasia [1890] 45 Ch. D. 330. 

(63) Thomson v, Henderson's T. Estates [1908] 1 Ch. 765 at p. 776. 

(64) Blair Open Hearth Furnace Co. v. Reigart [1913] 108 L.'T 665, 29 T.L.R. 449: Patent 
Wood Keg Syndicate v. Pcarsc [190^ W.N. 164, 50 S.J. 650. 

(65) Pender v, Lushington [1877] 6 Ch. D. 70; Osborne v. Amalgamated Society Rv, 

Servants [1911] 1 Ch. 540. ^ ' 

(66) Gobind^ v, Akhoy [19061 10 C.W.N, 906, 

(67) Wise V, Lansddl [1921] 1 Ch. 420; Puddephatt v. Leith [1916] I Ch, 200. 

(68) Mackenzie & Co. [1916] 2 Ch. 450. ^ ^ 

(69) Jraes V. Buena Ventura &c. Syndicate [1896] 1 Oi, 4S6; Cook v. Deck* {19161 1 A.C. 

(70) Ernest v. Loma Gold Mines [1897] 1 Ch. I. 
ni)Mc MiUan t>. Le Roy Mining Co. [1906] 1 Ch. 331. 

W.N. 413, affirmed in [1916] W.N. 28. 

i73)»Mgll» CP. [1«, 71 UJ. Ch. ?«, « TXS. 
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tl^ Stamp Ac$f 1999 <m a proxy empowering policy-holders of an insurance 
company to i^ote at a meeting of the policy-holders to bo held for the dection of 
direetoriB, Vide Cazette of India dated 13th September, 1941, Part 1, p. 1Z9B. For stamp 
on proxy paper generally see Appendix—“Stamp Duty”. 

As to the quorum of general meeting, see reg. 51, Table A and notes thereto. 

I^peochos at the meeting On the ground that members have a common interest 
in the aiairs of the company, speeches at a meeting and circulars sent by directors or 
shareholders to the members are privileged, and in the absence of malice will not 
support an action for libel (74). But newspapers making a report of what passes at a 
meeting have not a similar privilege, nor may directors or shareholders publish to the 
world defamatory statements, even though contained in the report of a meeting (75). 

SUB«S. (2) :—Under the corresponding section, t.e., s. 74 of Act VI of 1882, the 
penalty of the default in holding the general meeting was a fixed fine of Rs. 1,000 and 
the Court could not impose a lesser fine when the ofience was proved (76). This has 
been set right in the present section. In a case where there was no general meeting 
of the company during the year, before the managing director can be convicted under 
8. 32, ante, it must be found that he was responsible for the default in respect of the 
holding of the general meeting, even assuming that he cannot plead the impossibility 
of complying with s. 32 caused by the non-holding of the general meeting if the 
impossibility was due to his default. Even if the accused has already been convicted 
under the present section for default in connection with the holding of the general 
meeting, there must be an independent finding of the default in the prosecution 
under s. 32, ante (11). 

Knowingly and wilfnlly Where the evidence did not justify the conclusion that 
a director or managing director was knowingly and wilfully a party to the default under 
5ub-8. (1), it was held that he could not be convicted under sub-s. (2) (78). Before an 
ordinary director can be convicted of an offence under this section, there must be 
evidence to show that he was knowingly and wilfully a party to the default (79). 

See notes to sub-s. (5) of s. 32 ante, and to those to sub-s. (4) of s. 134 post. 

When the registrar condones the delay in holding a general meeiing, the delay in 
filing a balance-sheet before the general body of this meeting must also be deemed 
to have l>een condoned (80). In such a case the directors cannot be convicted under 
this sub-section and s. 131 whether the registrar can condone the delay in holding a 
general meeting or not (80). 

SUB-S* (3) :—In dismissing an application for an order directing the calling of a 
general meeting, Buckland J. observed that the section was not intended to enable the 
Court to make an order which would excuse persons responsible for failure to call a 
general meeting from the consequences of their omission (81). 

Procedure :—^As to the application by a member to the Court for calling or directing 
the calling of a general meeting of the company and the Court’s direction thereon, see 
Rules 36 and 37 of the Calcutta High Court Rules, 1939. 

As to general meetings generally, see notes to ss. 77, 78, 79, 81 and regs. 45 to 70 
of Table A. 


(74) Lawless v. Anglo-Egyptian &c. Co. [18691 L.R. 4 Q.B. 262; Quartz Hill 8c Co. v, 
Beall [18821 20 Ch. 6. 501 at p. 508. 

(75) Davison u. Duncan [1857] 7 £. & B. 229; Purcell v. Sowler [1877] 2 C.P.D4 215. 

(76) Emp. Lala Harkishcnlal [1914] IS Cr. L.J. 260, 23 I.C. 468. 

(77) Siirendra v. Emp. [1941] 45 C.W.N. 1130. 

(78) Kasi ViswanadhI v. Emp. [1941] 1 MJUJ. 702, [1941] M.W.N. 381. 

(79) Pcriannan v. Emp. [1941] M.W.N. 959, 197 I.C. 729. 

(80) In re Ramanujam [1941] M. 504, [1941] I M.L.J. 419, [1941] M.W.N. 225. 

(81) 8iabinaiibeiia Loan Ca [1934] C. 624, 61 Cal. 408, 151 IC 693. 
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77* {/) Every company limited hy shares and every company 
limited hy guarantee and having a snare capital shall, within a 
period of not less than one month nor more 
of ^ months from the date at which the 

company is entitled to commence business, 
hold a general meeting of the members of the company, which 
shall be called the statutory meeting. 

(2) The directors shall at least twenty-one days before the day 
on which the meeting is held, forward a report (in this Act referred 
to as the statutory report) certified as required by this section to 
every member of the company. 

(3) The statutory report shall he certified by not less than two 
directors of the company or by the chairman of the directors if 
authorised in this behalf by the directors and shall state — 

(a) the total number of shares allotted, distinguishing shares 
allotted as fully or partly paid up otherwise than in cash, and stating 
in the case of shares partly paia up the extent to which they are so 
paid up, and in either case the consideration for which they have 
been allotted ; 

(b) the total amount of cash received by the company in respect 
of all the shares allotted, distinguished as aforesaid ; 


(c) an abstract of the receipts of the company and of the pay¬ 
ments made thereout up to a date within seven days of the date of 
the report, exhibiting under distinctive headings the receipts of the 
company from shares and debentures and other sources, the pay¬ 
ments putde thereout, and particulars concerning the balance 
remaining in hand, and an account or estimate of the preliminary 
expenses of the company showing separately any commission or 
discount paid on the issue or sale of shares ; 

(d) the names, addresses and descriptions of the directors, 
auditors, managing agents and managers, if any, and secretary of 
the company and the changes, if any, which have occurred since 
the date of the incorporation ; 

(e) the particulars of any contract, the modification of which 
is to be submitted to the meeting for its approval, together with the 
particulars of the modification or proposed modification ; 

(f) the extent to which underwriting contracts, if any, have 
been carried out; 

(g) the arrears, if any, due on calls from directors, managing 
agents and managers ; ana 

(h) the particulars of any commission or brokerage paid or to 
be paid in connection with the issue or sale of shares to any director, 
managing agent or manager or a partner of the managing agent if 
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the memagine agent is a firm or if the managing agent is a private 
company a director thereof. 

(4) The statutory report shall, so far as it relates to the shares 
allotted by the company, and to the cash received in respect of such 
shares and to the receipts and payments of the company, he certified 
as correct by the auditors of the company. 

(5) The directors shall cause a copy of the statutory report 
certified as required by this section to be delivered to the registrar 
for registration forthwith after the sending thereof to the members 
of the company. 

(6) The directors shall cause a list showing the names, descrip¬ 
tions and addresses of the members of the company, and the number 
of shares held by them respectively, to be produced at the commence¬ 
ment of the meeting, and to remain open and accessible to any 
member of the company during the continuance of the meeting. 

(7) The members of the company present at the meeting shall 
be at liberty to discuss any matter relating to the formation of the 
company or arising out of the statutory report, whether previous 
notice has been given or not, but no resolution of which notice has 
not been given in accordance with the articles may be passed. 

(8) The meeting may adjourn from time to time, and at any 
adjourned meeting any resolution of which notice has been given 
in accordance with the articles, either before or subsequently to the 
former meeting, may be passed, and the adjourned meeting shall 
have the same powers as an original meeting. 

(9) If a petition is presented to the Court in manner provided 
by Part V for winding up the company on the ground of default 
in filing the statutory report or in holding the statutory meeting, the 
Court may, instead of directing that the company be wound up, give 
directions for the statutory report to be filed or a meeting to be held, 
or make such other order as may be just. 

(10) In the event of any default in complying with the provi¬ 
sions of this section every director of the company who is guilty of 
or who knowingly and wilfully authorises or permits the default shall 
be liable to a fine not exceeding five hundred rupees. 

(11) Thii section shall not apply to a private company. 

Amendment:—^By the Companies (Amndment) Act, 1936 this section has hem 
substituted for the original s. 77. It follows generally the lines of s. 113 of the English 
Act of 1929. It extends the obligation to hold a statutory general meeting to all 
companies, other than private companies, having a share capital In sub-s. (1) "not 
less than one month" has been added. In sub-s. (2) "twenty-one days" has been 
substituted for "ten days". In sub-s. (3) further reqiUrements have hem added by 
clauses (f), (g) and (h) and in cl. (d) the managing agents have been included. Froidsion 
has also be^ introduced authorisi^ certification of the statutory report by the chair- 
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man of tho directors. Under tJnc old section the private companies were exempted only 
from forwarding and filing the statutory report with the registrar; but under the new 
section the exemption is extended to all the provisions of this section. 

The notice convening the meeting should state that it 1$ to be the **8tatutory 
meeting*’ (82). 

For the drctunstances under which a compulsory winding up order may be passed 
for failing to file the statutory report with the registrar, see the case noted below. (83) 
and 8. 162 cL (ii). 

SUB^. (10) :—See notes to sub-s. (5) of s. 32 ante. 

For the form of the statutory report, see Form VII in App. A 

78. (i) Notwithstanding anything in the articles, the directors 
of a company which has a share capital shall, on the requisition of 
Calling of extraordinary holders of not less than one-tenth of the 
ge^i meeting on re- issued share capital of the company upon 
quwition. which all calls or other sums then due have 

been paid, forthwith proceed to call an extraordinary general 
meeting of the company, 

(2) The requisition must state the objects of the meeting, and 
must be signed by the requisitionists and deposited at the registered 
office of the company, and may consist of several documents in like 
form, each signed by one or more requisitionists. 

(3) If the directors do not proceed within twenty-one days from 
the date of the requisition being so deposited to cause a meeting 
to be called, the requisitionists, or a majority of them in value, may 
themselves call the meeting, but in either case any meeting so called 
shall be held within three months from the date of the deposit of 
the reqtmition. 

(4) Any meeting called under this section by the requisitionists 
shall be called in the same manner, as nearly as possible, as that in 
which meetings are to be called by directors. 

(5) Any reasonable expenses incurred by the requisitionists by 
reason of the failure of the directors duly to convene a meeting shall 
be repaid to the requisitionists by the company, and any sum so 
repaid shall be retained by the company out of any sums due or to 
become due from the company by way of fees or other remunera¬ 
tion for their services to such of the directors as were in default. 

AmenJmwrtBy the Ccnnpaniei (Amendment) Act, 1936, aub-s. (4) of the original 
section ha« been omitted, aub-a. '(S) baa been re-numbeted aa sub-a. (4) and the new 
aiib-s. (j) has been added. The reason for omission of sub-s. (4) is that tinder the new 
definiUon a special resolution [vide s. 81 (2)] is not required to be conBnned at another 
meeting. The new sub-s. (5) reproduces d. (5) of s. 114 of the Eng^h Act of 1929. 
It [Mrovtdes for compensation to the requisitionists and a penalty for refusing to hold 
the meeting. 

(82)6ardiK!r «. Iredale [19121 1 Ch. 700. 

^jKent Outatop Goal Co. [1912] W.N. 26. 
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**AitieUit” :^It is very doubtful if. a meeting which is valid under this section can 
be invalidated by an article. But there is nothing in the Act which requires that the 
articles must be rigid and may not provide for varying sets of circumstances (84). 

Meaning of ^'requisition**, and signing it:—The word “requisition” in sub-s. (2) 
means requisition signed by the holders of not less than one-tenth of the issued share 
capital for the time being. The onc-tenth referred to is that part of the issued share capital 
upon which all calls &c. have been paid, and not one-tenth of the issued share capital 
the holders of which onc-tcnih have paid all calls &c. (85). 

The requisition in the case of joint-holders of shares must be signed by all the 
holders (86). It seems that the preference shareholders may join in demanding a 
meeting, although they may not be entitled to vote at the meeting (86). 

Date of requisition :—In case of calling a meeting on requisition, there is no 
presumption in law that the requisition is received on the date it bears (84). 

Object ;—Object of the meeting must be stated in the requisition. “It seems to 
me”, said Warrington J. “that the words ‘for tlie purpose of considering the constitution 
of the board and resolutions concerning the directorate and oflScers of the company* 
mean for the purpose of considering whether the shareholders of the company arc 
satisfied with the personality and conduct of the board, and that for that purpose the 
requisition sufficiently states the objects for which the requisitonists desired to have 
the meeting called*’ (87). 

Injunction :—^With respect to the Court’s jwwcr to restrain a meeting under this 
section the following obsesrvations of Lord Justice Lindley should be remembered: “We 
must bear in mind the decisions in Foss v. Harbottle (88) and the line of cases following 
it, in which this Court has constantly and consistently refused to interfere on behalf of 
shareholders, until they ha\c done the best they can to set right the matters of which 
they complain by calling meetings. Bearing in mind that line of decisions what would 
be the position of sliareholders if there were to be another line of decisions prohibiting 
meetings of the shareholders to consider their own affairs? It appears to me that it 
must be a very strong case indeed which w’ould justify this Court in restraining a 
meeting of shareholders. I do not mean to say of course that there could not be a 
case in which it would be necessary and proper to exercise such a power. I can 
conceive of a case in which a meeting might be called under such a notice that nothing 
legal could be done under it. Possildy in that case an injunction to restrain the 
meeting might be granted** (89). 

What is 'ilka fonn’* A number of requisitions in the following form were 
deposited at the registered office of a company: “We the undersigned hereby request 
you to call an extraordinary general meeting of the shareholders for the purpose of con¬ 
sidering the reconstruction of the board and resolutions concerning the directorate and 
officers of the company.’* Other requisitions were deposited in the same form except that 
at the end there were added the words “in addition to the affairs of the company in 
general.** It was held that these requisitions were in “like fonn” and that they suffi¬ 
ciently stated the objects for which the requisitionists desired to have the meeting 
called (90). 

The secretary however cannot, on receipt of the recjuisition, summon a meeting 
without the sanction of the board (91). 

(84) Topanda8 u. Yeotmal Electric Supply Co, infra. 

(85) Fruit & V. G. Association v. Kckewich [1912] 2 Ch. 52 at p. 58. 

(86) Patent Wood Keg Syndicate v.^Pcarse fl906] W.N. 164, 50 SJ. 650. 

(87) Fruit 6c Vegetable Crowners* Assn, v, Kekcwich [1912] 2 Ch. 52 (59). 

(88) [1843] 2 Hare 461. 

(89) Isle of Wight Ry. Co. v, Tahourdin [18831 25 Ch. D. 320 (333-34). 

(90) Fruit V. G. Association v, Kekewith [1912] 2 Ch. 52 at p. 58. 

(91) State ol Wyoming Syndicate [1901] 2 Ch. 43L 

28 
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If the directors convene a meeting to consider part only of the specified matters* 
the requisitionists may ignore it and call their own meeting (92). 

Dit^ort* duties and rights The directors have a duty as well as a right to 
circularize the members for the purpose of advising them as to the wisdom of any pro¬ 
posed resolution and may use the company's money for this purpose or for procuring 
proxies in their own favour (93). 

Notice t—The notice of an extraordinary general meeting must disclose all facts 
necessary to enable the shareholder to determine whether he should attend the meeting, 
and the pecuniary interest of a director in a special resolution to be proposed at the 
meeting is a material fact for this purpose (94). It c annot however be held that unless 
the notice of the meeting recites all the facts necessary to meet every technical objection 
which may be raised to its validity, the meeting held in pursuance of such notice must 
be invalid (95). 

Court’s jurisdiction in enforcing resolution :—^It appears 0iat the company Judge 
has no jurisdiction to give effect to any resolution passed at a requisitionists* meeting or 
to grant any conscquental relief. Thus where the directors disregarded a requisition 
deposited under this section and the reqiiisitionists ihcrcu])on held their own meeting in 
which resolutions were passed removing the hoard of directors, appointing a fresh l)oard 
and replacing one K as secretary and treasurer by one K who then filed an application 
in the High Court praying tor a direction to K to hand over to him the records, account 
books, pass books, keys 6^c., it was hcldf that (I) there was no specific provision in the 
Act which enabled such a petition to l)e filed; (2) tlic application could not be cnlcr- 
mined under the inherent jurisdiction of the Court, as there was no right gnen to R 
under the Act, the protection of which was not cxjiressly provided for therein ; (^) H b.ul 
a remedy by suit in the ordinary Courts (96). 

SUB*S. (4) 2 —See notes to s. 76. 

For other cases see notes to reg. 48, Tabic A. 

As to general meetings generally, see ss. 76, 77, 79 and 81 and regs. 45 to 70 of 
Table A. 

79. (/) The following provisions shall have effect with respect 
to meetings of a company other than -a private company not being 
a subsidiary of a public company and the procc- 
J^¥rovisiom as to meet- duTC thereat, notwithstanding any provision 
tngs and votes. made in the articles of the company in this 

behalf : — 

(a) a meeting of a company other than a meeting for the passing 
of a special resolution may be called by not less than fourteen days’ 
notice in writing ; but with the consent of all the members entitled 
to receive notice of some particular meeting that meeting may be 
convened by such shorter notice and in such manner as those 
members may think fit; 

(b) notice of the meeting of a company with a statement of the 
business to be transacted at the meeting shall be served on every 

(92) Isle of Wight Ry. Co. v. Tahourdin [1883] 25 Ch. D. 320. 

(93) Peel v. London & N. W. Railway (1907) P Ch. 5; Campbell v. Australian Mutual 

Provident Society [1908] 77 L.J. (P.C.) 117, 24 TX.R. 623. 

(94) Tiessen v. Henderson [1899] 1 CSi. 861. 

(95) Topandas u. Yeotmal Electric Supply Co. [1940] S. 87, 190 I.C. 551. 

(96) SriJtri*hna Jute Mills v, Mothey Krishna [1947] M. 322, [1947] MJU.J. 75, 60 L.W, 90, 
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member in the manner in which notices are required to be served 
by Table A and for the purpose of this clause the expression ‘Table 
A’ means that table as for the time being in force ; but the accidental 
omission to give notice to, or the non-receipt of notice by, any 
member shall not invalidate the proceedings at any meeting; 

(c) five members present in person or by proxy, or the chairman 
of the meeting, or any member or members holding not less than 
one-tenth of the issued capital which carries voting rights shall be 
entitled to demand a poll: Provided that in the case of a private 
company if not more than seven members are personally present, 
one member, and if more than seven members are personally present, 
two members shall be entitled to demand a poll; 

(d) an instrument appointing a proxy, if in the form set out in 
regulation 67 of Table A, shall not be questioned on the ground that 
it fails to comply with any special requirements specified for such 
instruments by the articles ; and 

(e) any shareholder whose name is entered in the register of 
shareholders of the company shall enjoy the same rights and be sub¬ 
ject to the same liabilities as all other shareholders of the same class. 

(2) The following provisions shall have effect tn so far as the 
articles of the company do not make other provision in that behalf :— 

(a) two or more members holding not less than one-tenth of the 
total share capital paid up or, if the company has not a share capital, 
not less than five per cent, in number of the members of the company 
may call a meeting ; 

(b) in the case of a private company two members and in the 
case of any other company five members personally present shall be 
a quorum; 

(c) any member elected by the members present at a meeting 
may he chairman thereof; 

(d) in the case of a company originally having a share capital, 
every member shall have o/jf vote in respect of each share or each 
hundred rupees of stock htU by him, and in any other case every 
member shall have one vote ; 

(e) on a poll votes may be given either personally or by proxy ; 

(f) the instrument appointing a proxy shall be in writing under 
the hand of the appointor or of his attorney duly authorised in 
writing, or if the appointor is a corporation, either under seal or under 
the hand of an o^cr or an attorney duly authorised ; and 

(g) a proxy must be a member of the company. 

(3) If for any reason it is impracticable to call a meeting of a 
company in any manner in which meetings of that company may be 
called or to conduct the meeting of the company in manner pres¬ 
cribed by the articles or this Act, the Court may, either of its own 
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motion or on the application of any director of the company or of 
any member of the company who would be entitled to vote at the 
meeting, order a meeting of the company to be called, held and 
conducted in such manner as the Court thinks fit, and where any 
such order is given may give such ancillary or consequential direc¬ 
tions as it thinks expedient, and any meeting called, held and 
conducted in accordance with any such order shall for all purposes 
be deemed to be a meeting of the company duly called, held and 
conducted. 

This section has been substituted for the oiiginal s. 79 by the Companies (Amend¬ 
ment) Act, J936. It is based on s. 115 of the English Act of 1929, but whereas that 
section allows its provisions being overridden by the articles, the section here makes 
the provisions of sub-s. (1) incapable of variation. The Select Committee observed; 
“We have provided especially that agenda must accompany the notice of a general 
meeting and have amplified the piovisions relating to demand for a poll. Wc have 
added a provision to deal with a practice said to be not uncommon of denying to share¬ 
holders duly brought on the register the full exercise of their rights as shareholders 
until after a specified period. We hate increased the ciuorum of a general meeting of 
a public company, where other provision is not made in the aiticlc, to five.” 

SUB-S« (1). Meaning of ^'fourteen days*’ :--“Fourteen days” means fourteen 
clear days between the day on which the members would receive the notice in ordinary 
course of post and the day of the meeting (97). 

Insufficiency of notice :—^M^^hen the notice convening a meeting is insuffitient, the 
business, in the absence of a special provision in the artidcs, cannot be validly tranwictc'd, 
and the directors elected at the meeting are not directors (98). A sharcholdci who by his 
conduct shows that he knew the real effect of or work to be transacted at a meeting, 
cannot complain of the notice on the ground of insufficiency (99). 

What the notice should contain r-^Spedal notice should be given of a resolu¬ 
tion involving pecuniary advantage to a director (1). A notice omitting to state the 
particulars of the advantage is insufficient and the consequent resolutions are bad (2). 
But in the case noted below Cotton L. J. observed: '*1 do not think that the notice 
calling a meeting ought to be treated very critically in order to see whether wc cannot 
pick out some defect in it” (3). 

As to notices generally, sec notes to s. 76 and rcg. 49 of Table A, 

For the manner in which notices arc requirt^d to be served see regs. 112 to 116 of 
Table A. 

Effect of irregularity in procedure :—^Irregularity in the procedure at a meeting 
of shareholders is not a matter for interference by the Court, but for a majority of 
shareholders to deal with (4). A Court will interfere only it the rights of the shareholders 
are infringed or if a case of fraud or ultra vires action is made out (5). 


(97) Railway Sleepers Supply Co. [1885] 29 Ch. D. 204. 

(98) Garden Gully &c. Mining Co. v. Me Lister [1975] 1 App. Cas. 39. 

(99) Parashuram u. Tata Bank [1928] B. 180 (P.C.), 55 T.A. 274, 52 Bom. 71, 

(1) Hutton V. West Cork Ry. Co. |1883] 23 Ch. D. 654 (C.A.). 

(2) Normandy u. Ind, Coope & Co. [1908] 1 Ch. 84. 

(31 Henderson u. Bank of Australasia [1891] 45 Ch. D. 330 at p. 343. 

{4)Tanjore Permanent Fund Ltd. v, Sadasiva [1926] M.W.N, 429, 50 M.L.J. 479, [1926] 

^ 32; Express Engineering Works 

[1920] Ch, 466 and MacDougal v, Gardinar [J875J 1 Ch. D. 13. 

(5) Parashuram v, Tata Industrial Bank [1923] 47 Bom. 915, 25 Bom, L.R. 1083. 
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riflit to simuJe: —shareholder is not entitled to speak at a tnecting 
as mudi as he pleases^ but has a right to be heard in reasonable terms for a reasonable 
time (5). As to whether the denial of this right vitiates the resolution, the proper test 
is to consider the facts and circumstances of each case (6). 

Point of order s—-A point of order which is a request to the chairman to hold that 
the meeting is not competent to consider and conlSrm an arrangement contained in the 
resolution and which is long enough to form a decent speech against the resolution is 
properly rejected as a point of order, as it is for the shareholders to consider whether to 
accept or reject the resolution (5), 

Amendments i —^Amendments can be allowed; but it must depend upon the nature 
of the resolution and the nature of the amendment, whether it could be or should be 
allowed by the chairman (7). Any proper amendment should be put to the meeting for 
consideration, and if the chairman rules out any such amendment, the resolution is liable 
to be set aside (8). But if an amendment, though in form an amendment, is really 
a counter proposal of a different nature involving either adjournment of the consideration 
of the resolution or rejection thereof or goes beyond the scope of the subject matter of 
the resolution, it should be ruled out (8). 

Votes :—^Under sub-s. (2) cl. (d) every member of a company otiginally having a 
share capital shall have one vote in respect of each share or each Rs. 100 stock held by 
him. But under reg. 60 of Tabic A on a show of hands every member present in person 
shall have one vote. 

Objections: —A point of order objetting to the validity of votes tendered for a resolu¬ 
tion must be handed to the chairman before he commences to lake the poll; also it 
should be directed to the particular votes. It is futile for any member to raise a general 
objection without indicating the nature of the objection and without any attempt to 
particularize the votes objected to (9). The chairman may close the doors during the 
taking of the poll, if it is advisable under the circumstances of the case (10). 

When the plaintiff disputes the validity of votes recorded at a meeting, he is entitled 
to inspection of the documents concerned. But when such inspection will cause delay 
and when the plaintiff cannot show that the inspection would yield any result in his 
favour, refusal of inspection is not wrong so far as to merit reversal by the su|xrrior 
Court (9). 

Proxy :—A person to whom a member gives a proxy is that member’s agent for the 
purpose of voting. The authority of an agent may be revoked expressly or by implication, 
but unless and until it is so revoked that authority continues. If a man is present and 
allows another to act for him, presumably he approves what that other does (II). Where 
persons who voted on the amendments proposed, but did not vote on the substantive 
proposition, but whose votes thereon were recorded by ihcir proxies in a meeting of the 
company held for changing its memorandum, it was held that these votes were good (11). 
Undated proxies arc valid (II). A signed a proxy in favour of B. The rime for lodging 
proxies ended two days before the meeting. The proxy was lodged in time. A then 
signed a second proxy in favour of C and lodged it after the expiry of the time and was 
rejected without scrutiny: Held that the first proxy was not revoked (11). See note to 
s$. 76, 81 and 153 and Regs. 66 and 67. 

Meeting — Kow celled: —^A general meeting can be called cither by the directors in 
accordance with tlie provisions of the articles of association, or by the shareholders on 

(6) Parashuram v. Tata Industrial Bank fl925] 26 Bom. L.R. 987, [1925] B. 49. 

(7) Rebello v. Co-operative dec. Trading Co. [1925] B. 105, 26 Bom. L.R. 907. 

(8) Parashuram i>. Tata Industrial Bank [1923] 47 Bom. 915, 25 Bom. L.R. 1083. 

(9) Parashuram v. Tata Industrial Bank [1923) 47 Bom. 915, 25 Bom. L.R. 1083. 

(10) Rebello v. Co-operative Ac. Trading Co. [1925] B. 105, 26 Bom. L.R. 907 

(11) Tata Iron & Steel Co. [1928] B. 80, 30 Bom. L.R. 197, 108 I.C. 465. 
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Requisition, also in accordance with the articles. There is only one other way, viz., by 
a direction of the Court. Meetings called or held in any other way are not meetings of 
the company (12). See notes to ss. 76 and 81. 

For other cases relating to general meetings see notes to s. 76. 

SUB^. (3). “Impracticable”—meaning:—Where the annual general meeting of 
a company was not held within the time limit prescribed by the articles, tlie calling of 
such meeting had become ‘‘impracticable** within the meaning of this sub-section, although 
the time limit mentioned in sub-s. (1) of s. 76 ante had not expircxl (13). In coming to 
this conclusion the Full Bench held as follows: (1) The question of impracticability 
must be decided primarily in the light of the articles, unless they contravene any man¬ 
datory provision of the Act; (2) as in this case the articles did not do so they were 
binding in the matter and (3) the fact that a meeting might have been called witli the 
consent of all the members alter the time limit under the articles and before the expiry 
of the lime under s. 76 (1) did not affect the question lor the purpose of s. 79 (3) (13). 

Court's jurisdiction: —Where upon the jurisdiction of the Court under sub-s. (1) of 
this section being invoked by a party, a question is raised as to the validity or otherwise 
of a meeting, the Court has jurisdiction to determine that question (13). In the last 
cited case it was held that the jurisdiction of the Court was rightly invoked by the 
President of the Council who was in charge of the management of the tompany. 

80. A company which is a member of another company may, 

by resolution of the directors, authorise any of its officials or any 

„ . , other person to act as its representative at any 

panics at meetings of meeting ol that Other company, and the 

o*er companiM of which person SO authorised shall be entitled to 
they arc members. ^ • -i i i r i 

exercise the same powers on behalf of the 
company which he represents as if he were an individual shareholder 
of mat other company. 

Rights of a representative :—A jverson appointed under this section as a represen¬ 
tative can be taken into account in considering whether or not there is a quoium of 
shareholders present (14). A vote given by such a representative can be properly admitted 
by the chairman of the meeting on the evidence afforded by a copy of the autliorizing 
resolution (15). 

Does not apply to foreign companies ;—The power given by this section cannot 
be exercised by a foreign corporation (16); lor tbc word company means a company 
formed and registered under this Act or a previous Act of the Indian legislature (17). 


81. (/)A resolution shall be an extraordinary resolution 
when it has been passed by a majority of not less than three-fourths 
of such members entitled to vote as are 


present in person or by proxy (where proves 
are allowed) at a general meeting of which 
notice specifying the intention to propose the resolution as an 
extraordinary resolution has been duly given. 


(12) KaiIash v. Sadar Munsiff fl92.Sl C. 817, 52 Cal. 51.5. 

(13) Balkrishna v. Uma Sankar [1947] A. 361 (F.B.), [1947] A.L.J. 337. 

(14) Colonial Gold Reef v. Free State Rand [1914] 1 Ch. 382. 

{l5)Kelantan Coco Nut Estates [1920] W.N. 274, 64 S.T. 700. 

(16) Blair Open Hearth Furnace Co. v. Reigart [1913] 108 L.T. 665, 29 TX.R. 449. 

(17) See s. 2, sub-s. (1), clauses (2) 6c (7). 
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(2) A resolution shall be a special resolution when it has been 
passed by such a majority as is required for'the passing of an 
extraordinary resolution and at a general meeting of which not less 
than twenty^one days’ n otice specifying the intention to propose the 
resolution as a s'pFcial'resolution has been duly given: 

Provided that, if all the members entitled to attend and vote at 
any such meeting so agree, a resolution may be proposed and passed 
as a special resolution at a meeting of which less than twenty-one 
days’ notice has been given. 

(3) At any meeting at which an extraordinary resolution or a 
special resolution is submitted to he passed a declaration of the 
cnairman on a show of hands that the resolution is carried shall, 
unless a poll is demanded, be conclusive evidence of the fact without 
proof of the number or proportion of the votes recorded in favour 
of or against the resolution. 

{4) At any meeting at which an extraordinary resolution or a 
special resolution is submitted to be passed a poll may be 
demanded. * * * 

(5) In a case where, if a poll is demanded, it may in accordance 
with the articles be taken in such manner as the chairman may 
direct; it may, if the chairman so directs, be taken at the meeting 
at which it is demanded. 

(6) When a poll is demanded in accordance with this section, 
in computing the majority on the poll, reference shall be had to the 
number of votes to which each member is entitled by the articles 
of the company, or under this Act. 

(7) For the purposes of this section notit e of a meeting shall be 
deemed to be duly given and the meeting to be duly held when the 
notice is given and the meeting held in manner provided by the 
articles, or under this Act. 

Amendment:—By the Companies (Amendment) Act, 19^6, the new sub-s. (2) has 
been substituted for the old one, in siib-ss. (3) and (4) for the words “is submitted to be 
fwssed or a special resolution is submitted to be passed or confirmed" after the words 
“extraordinary resolution," the words in italics ha%e been substituted; in sub-s. (4) after 
the words “a poll may be demanded," the words “by three persons for the time being 
entitled according to the articles to vote, unless the articles of the company require a 
demand by such number of such persons, not in any case exceeding five, as may be 
specified in the articles" have been omitted, and at the end of sub-ss, (6) and (7) the 
words in italics have been added. These amendments arc on the lines of s. 117 of the 
English Act of 1929. The new sub-s. (2) abolishes the necessity for the confirmation of a 
special resolution by a scc'ond general meeting at which the sj>ecial resolution is passed. 

The alterations in sub-ss. (3) and (4) have been necessitated by the new definition of 
special resolution. 

Whore a special resolution is necessary; —A special resolution is necessary for 
the exercise of the following powers: to change the company’s name [s. 11 sub-s. (4)]; 
to change the place of its registered office from one proviiuc to another or to alter Its 
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objects as stated in the memorandum of association (s. 12); to alter or add to its articles of 
association (s. ,2pJ; to reduce the share capital in any way (s. 55 and s. 66); to turn 
an existing uatiirty on shares into a reserve liability (s. 69); to alter the memorandum of 
association so as to make the liability of the directors or of any director unlimited (s. 71); 
to assign office by a director (s. 86-B); to sanction additional remuneration of a managing 
agent (s. 87-C); to appoint inspectors to investigate the affairs of the company (s. 142); to 
initiate on its own account a winding up by the Court [s. 162, cL (i)]; to wind up volun¬ 
tarily [s. 203, cl. (2)]; to confer authority on the liquidator in a voluntary winding up to 
enter into any arrangement with a transferee company (s. 208-C) and to alter the form 
of constitution of a company registered under Part VIII by substituting a memorandum 
and articles for a deed of settlement (s. 267). 

Taking powers to reduce capital :—company which had not the power by its 
articles to reduce its capital, could take the power by passing a special resolution and 
could exercise the power at the second meeting for confirming the resolution (18). But 
a confirmatory meeting is no longer neccessary. 

Where an extraordinary resolution is necessary ;—^An extraordinary resolution is 
necessary for the following purposes: to remove a director (s. “86-0); to wind up volun¬ 
tarily when the company cannot by reason of its liabilities continue its business [s. 203, 
cl. (3)]; to sanction an arrangement between a company and its creditors (s. 215), and 
to sanction certain acts to be done by the liquidator in voluntary winding up (s. 212). 

Validity of special resolution: —Where the articles of association of a company 
require a certain quorum before business can be proceeded with and a certain qualifica¬ 
tion in members for noting, and the Act requires certain formalities to be observed and 
a certain majority of votes to be obtained to give validity to certain resolutions, the 
requirements both of the Act and of the articles must be strictly observed, otherwise no 
binding resolution can be passed (19). A special resolution passed in conformity with 
the provisions of this section will be a valid one, even though the articles of the company 
contain further requirements which have not been complied with (20). It should be 
remembered that under the old sub-s, (2) there must be an interval of not less than 
fourteen days and not more than one month between the two meetings (21), that a quorum 
was essential (22). The voting is in the first instance by a show of hands (23), proxies 
are only to be counted on a poll (24). Under the old sub-s. (2) at the second meeting no 
amendment could be put (25). 

Under the new sub-s. (2) the period of “not less than twenty-one days’ notice” means 
a period of not less than 21 clear days, exclusive of the day of service of the notice and 
exclusive of the day on whicli the meeting is to be held (26). 

Where a confirmatory meeting was convened for a date within the prescribed period 
and being duly held was adjourned to a date beyond the prescribed period a confmnation 
at such an adjourned meeting was held to be valid on the ground that the adjourned 
meeting was a continuation of the original meeting (27). 


(18) John Crossley & Sons [1892] W.N. 55. 

(19) Cambrian Peat &c. Co. [1875] 31 L.T. 773. 

(20) Etheridge v. Central Uruguay Ry. Co. [1913] I Ch. 425. 

(21) Railway Sleepers Supply Co. [1885] 29 Ch. D. 204; Indian Trading & Co. [1911] 15 
C.W.N. 1047. 

(22) Cambrian Peat Co. [1875] 31 L.T. 773. 

(23) Horbury Bridge &c. Co. [1879] II Ch. D. 109. The word majority in sub-s. (1) 
means numerical majority unless a poll is demanded; ibid. 

(24) Ernest v. Loma Gold Mines [1897] 1 Ch. 1, 

(25) Wall V. London & N. A. Corporation [1898] 2 Ch. 469. 

(26) Hector Whaling, Ltd. [1936] 1 Ch. 208. 

(27) McMillan v, Le Roy Mining Co. [1906] I Ch. 331. 
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A meeting summoned to confirm a special resolution to wind up might appoint a 
different liquidator from the one named in the notice (28). It was not necessary that the 
resolution at the first meeting should follow the exact terms of the notice (29). 

Votes, how taken :—^Unless a poll is demanded, the vote is by show of lands, and 
on such a show the hands arc to be counted and not the votes conferred by the shares 
represented (30). The ruling of the chairman that a resolution has been passed by show 
of hands cannot be challenged, if not challenged at the time (31). But if the chairman's 
declaration itself contains intrinsic evidence that it is wrong, as for insuince where the 
chairman states tliat he has taken proxies into account no poll having been demanded, 
it will not be conclusive (32). It has been held in England that the declaration of the 
chairman under s. 51 of the Act of 1862(33), that the special resolution has, on a show 
of hands, l^en carried is not conclusive evidence of the fact so as to preclude a share¬ 
holder from disputing the validity of the resolution by legal proceedings on the ground, 
for instance, that it has not been carried by the statutory majority (34). For the number 
of members who can demand a poll see the new s. 79, (1) (c). 

Apart from fraud the cluiirman’s declaration is conclusive (35), unless in making it 
lie states the figures for and against and they show that he erroneously declared the 
resolution as duly passed (36). The last noted case has been distinguished by Black- 
well, J, who has held that the chairman’s declaration on a show of hands is conclusive 
and the minutes of the meeting are not admissible to prove the contrary (37). 

Rights of chairman at common law :—At common law, and where the taking of 
a poll is not governed by statute or s|>ecial rule, the chairman is the proper authority 
to fix the time and place for the taking of a poll, and a poll is properly and correctly 
taken immediately after the teimination of the meeting (38). The same rule applies to 
meetings of registered companies, unless the articles prescribe some other procedure. 
The object of a poll is to ascertain the true sense of the meeting, and it is not to give 
the absent mcmlxTs a further opportunity of voting, unless a contrary intention is 
expressly or impliedly to be gatheicd from the articles of association. 'Fhcre is no 
presumption for construing a doubtful article in the latter sense (39). 

The chairman must not declare th<it the j>oll shall be taken in any way inconsistent 
with the articles, e,g,, by voting papeis, because personal attendance of the voter or his 
proxy is nccessai y ((40). When the poll is taken, each jierson voting signs a paper 'Tor” 
or “against” the resolution and proxies arc counted (41). 


(28) Trench Tubeless Tyre Co. [1900] 1 Ch 408, 16 T.L.R. 207 (C.A.); Neuschild r. 
Equatorial Oil Co. |1925J Ch. ,346. 

(29) Torbock v. Lord Westburv [1902] 2 Ch. 871. 

(30) Ernest v. Loma Gold Mines [1897] 1 Ch. I. 

(31) Arnot v. United African Lands Ltd. [19011 T Ch. 518 (C.A.); Hadleigh Castle Gold 
Mines [1900] 2 Ch. 419, 422. 

(32) Patent Wood Keg Syndicate z*. Pcarse [1906] W.N. 164, 50 S.J. 650, 

(33) This corresponds to s. 69 of the Act of 1908, the only difference being that the 
words “as an extraordinary resolution” in the last but one line in sub-sec. (1) were 
not in the Act of 1862. 

(34) Young zK South African dec. Syndicate [1896] 2 Ch. 268; Betts & Co. v. MacNaghten 
[1910] 1 Ch. 430. 

(35) Hadleigh Castle Gold Mines [1900j2 Ch. 419, overruling in effect Young South 
African &c. Syndicate [1896] 2 Ch. 268. 

(36) Rc Caratal (New) Mines [1902] 2 Ch. 498: but see E. D. Sassoon United Mills 
(infra). 

(37) E. D. Sassoon United Mills [1929] B. 38, 30 Bom. L.R. 598; see also Amot i?. 
United African Lands Ltd. [I901| 1 Ch. 518, 

(38) Arnot v. United African Unds, Ltd. [1901] 1 Ch. 518. 

(39) Liladhar v. Rahmubhoy [1891] 15 Bom. !o4. 

(40) McMillan v. Le Rov Mining Co. [1906] I Ch. 331. 

(41) Topham's Company Law, 5th ed., p. 212, 

29 
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Demand lor poll :^lf after rightful demand of a poll the poll is not taken* the 
resolution becomes void (42). A poll is a mere enlargement of ilic meeting at which 
it is demanded (43). If there are several resolutions before the meeting, they must not 
be put en bloc: each resolution must be put separately (44). 

CL (5) is not in the English Act, 

Notice of meeting :—Where an extraordinary resolution is proposed to be passed, 
the notice of the general meeting must not merely indicate, but must actually specify, 
the intention to pass the resolution as an extraordinary resolution (45); and the exact 
resolution must be set out in the notice (46). But reasonable amendments within the 
scope of the notice arc permissible. 

In the case of a special resolution the notice must state that it will be a special 
resolution (47). The notice must give sufficiently full and frank disclosure of the facts 
and the effect of the resolution. If that is not done, the resolution is inoperative and 
not binding upon the company (48). 

Shareholders’ right to waive notice: —It is competent for all shareholders acting 
together to waive the formalities required by this section as to notice of intention to 
propose a resolution as an extraordinary resolution (40). A company howexcr cannot by 
an ordinary resolution or by conduct make good an inxalicl special resolution, nor is it 
an objection to an action by a single shareholder to say that the company ought to be 
plaintiff on the ground that it can ratify the resolution, for this is not the case (50). 

SUB-S. (2). Adjournment of meeting : ■-Where a meeting held for the purjwsc 
of confirming a special resolution was adjourned for hona fide reasons to a date more 
than a month from the date of the meeting at which the exiraortlinary lesolution was 
passed and the resoJurion was conlirmed at the adjourned meciing, it was a xalid special 
resolution; for an adjourned meeting is a continuation of the prexioiis meeting (51). The 
new sub-s. (2) came into force on 15th January, 1937. So where a meeting for passing 
a special resolution was called by 7 days’ notice according to the articles of the company 
fixing a date before 15th January, 19.^7 but the meeting on objection by some share¬ 
holders was adjourned to a date after the 15th January, 1937, the question was whether 
the resolution passed was a valid special resolution. It was held by the lA’shwar Court 
that it was. The first meeting w\'is regularly called because 7 days’ notice was all that 
was required before the amendment tame into operation. 7'he second meciing w^as 
clearly a continuation of the first nxeting which was adjourned. The fact that the 
section was amended in the meantime had no effect on the second meeting so far as 
the procedure for convening it was concerned. The rcsoluiion passed at the meeting 
was therefore in order. But as the old section wras no longer law when the second 
meeting was held, the decision passed at that meeting became final and no further 
confirmatory meeting was necessary (52), 


(42) Queen r. Cooper [1870| L.R. 5 Q.B. 457 

(43) Queen u. Wimbledon Local Board fl882] 8 Q.B.D. 459. 

(44) Patent Wood Keg Syndicate Pearsc (supra); Re Caratal (New) Mines (supra). 

(45) Mac Connel t;. E. Prill and Co. [1916] 2 Ch. 7. 

(46) Ibid, distinguishing Penarth Ponloon &c. Co. [1911] \V.N. 240, 56 SJ. 124. 

(47) Penarth Pontoon &:c. Co. (supra). 

(48) Narayanlal v, Maneckji Petit Manufacturing Co. [1931] B. 354, 33 BomX.R. 556, 
133 I.C. 829. In this case Baker J. reviewed all relevant authorities. 

(49) Oxtcd Motor Co. [1921] 3 K.B. 32, 

(50) Baillie v. Oriental Telephone Co. [1915] 1 Ch. 503. 

(51) Neuschild t;. British Equatorial Oil Co. [1925] Ch. 346. 

(52) Khattar Electrical Engineering &c. [1938] Pesh. 41. 

(53) Mercantile Investment Co. [1893] 1 Ch. 484 n., 489 n. 
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Notice by oilvertiseinent :—the case of notice by advertisement, the date on 
which the advertisement appears is the date from which the days.arc to be counted (S3). 
The date on which the notice is given is excluded (54). 

‘‘Not less than twenty-one days' notice" This expression means 21 clear days 
exclusive of the day of service and exclusive also of the day on which the meeting was 
to be held, i.e., there must be an interval of 21 days in between the date of tlie meeting 
and the date of the service of notice (55). 

Proviso:—Under the proviso the requirement as to this 21 days' notice may be 
dispensed with by an agreement of all the members entitled to attend and vote and 
not merely of all the members entitled to vote and present in person or by proxy at the 
meeting. This proviso indicates the intention of the legislature that the provision in 

sub-s. (2) is mandatory and that it can be dispensed with only by the agreement of all 

members. An express consent of all the members to waive the notice has to be estab¬ 
lished to sustain a plea of waiver of objection as to the legality of the notice (55). 

SUB-S. (3). Chairman's declaration: — ^'rhe conchisivcness of the declaration of 
the chairman contemplated by iliis subsection attaches to the declaration where 
the chairman does not find by his declaration the figures for or against the 
resolution. But where he finds the figures and erroneously in point of law holds that 
the resolution has been duly passed, the resolution cannot l)c held to have been passed 
according to law (56j. 

Show of hands :- In such meetings the declaration by tlie chairman of the result 
of a show of hands i.s an essential preliminary basis for all subsequent procedure in¬ 
cluding the demand for and the taking of the poll (57), In the last cited case Lord 
Blanesburgh observed: “It is true that the chairman at the deferred shareholders’ 
meeting said that only defened shaichoJders were to hold up their hands. No one 

however can say, the chairman pci haps least of all, whether all of the shareholders 

present, not being deferred shareholders, were obedient to his command. A show 

of hands is tlic const it utional method of declaring the will of a meeting. It stands as 
the resolution of the meeting, unless the declaiation of the chairman that the proposed 
resolution is therciiy cairied or lost is subsccjuently displaced by the result of a poll 
thereafter duly demanded and laliCn. But from the very natuie ot the case there can, 
I suggest, be no valid demand lor a poll imles's there has bc'cn a valid show of hands.” 

Section is self-contained: Save an<l except in the matter of notice as stated in 
siib-s. (7), this section «.eems to be sell contained as regards proceedings ot the general 
meetings, and independent of any regulations in the Table A or other aitides of associa¬ 
tion, but is subject to the provisions of the new s. 79. For the provisions for notice of 
meetings see the new s. 79 (1) (a) and (b), and regs. 112 to llo of Table A. 

SUB-S. (7) A company’s articles of aNSotiaiion provided that at least seven days' 
notice of a general meeting should be given to the members, that such notice might be 
served on any member either personally or through the post in a letter addressed to him 
at his registered place of alwdc; and that if served by post it should be deemed to have 
been served at the time when the letter containing it would be delivered in the ordinary 
course of the post. The company passed a special resolution for alteration of its objects. 
Notices of the meeting had not been sent to five shaieholdcrs entitled to vote who liv^ed 
and had their registered address in South Africa, Held that the meeting was duly 
convened in manner provided by the articles pursuant to s. 117 of the English Act of 


(54) See Goldsmith's Co. r. West Metropolitan Ry. [1904] I K.B. I. 

(55) Nagappa u. Madras Race Club [1949] Mad. 808, 62 M.L.W. 341, [1949] 1 M.L.J. 662, 

(56) Dhakeswari Colton Mills v. Nilkamal fl937J C. 645, 41 C.W.N. 1137. 

(57) Carruth v. Imperial Chemical Industries [1937] A.C. 707 (755). 
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1929 (corresponding to the present section) and that the special resolution was valid (58). It 
was further held that the decision of Malins, V. C. on exactly similar articles in In re 
Union Hill Silver Co,, Ltd, (59), that it was unnecessary to serve shareholders who lived 
and had their registered address abroad had stood unreversed for seventy-five years, and 
whatever would have been the decision ot the Court had the case been res mtegra they 
would not now reverse a decision the reversal of which might result in casting doubt on 
titles to property (58). 

As to general meetings generally, see notes to ss. 76, 77 and 79 and regs. 45 to 70 
of Table A. 

82. {1) A copy of every special and extraordinary resolution 
Registration and copie* s^all, within fifteen days from the Passins 
of special and extraordi- thereof be printed or typewritten and duly 
nary resolutions. certified under the signature of an officer of 

the company and filed with the registrar who shall record the same. 

(2) Where articles have been registered, a copy of every special 
resolution for the time being in force shall be embodied in or annexed 
to every copy of the articles issued after the date of the resolution. 

(3) Where articles have not been registered, a copy of every 
special resolution shall be forwarded in jirint to any member at his 
request, on payment of one rupee or such less sum as the company 
may direct. 

(4) If a company makes default in so filing with the registrar 
a copy of a special or extraordinary resolution, it shall be liable to a 
fine not exceeding twenty rupees for every day during w'hich the 
default continues. 

(5) If a company makes default in embodying in or annexing 
to a copy of its articles or in forw^arding in print to a member when 
required by this section a copy of a sjiecial resolution, it shall be 
liable to a fine not exceeding ten rupees for each copy in respect of 
which default is made. 

(6) Every officer of a company who knowingly and wilfully 
authorises or permits any default by the comjiany in complying with 
the requirements of this section shall be liable to the like penalty as 
is imposed by this section on the company for that default. 

Amendmeiit:—^By the Companies (Amendment) Act, 1936, in siib-s. (1) for the 
words, “the confirmation of the special lesolution or the passing of the extraordinary 
resolution, as the case may be“ after the words “fifteen days from” the words “the 
passing thereof” have been substituted, and after the word “typewritten” the words 
in italics have been inserted. The object of this amendment is to secure the correctness 
of the records preserved in the registrar’s oIBce—No/ev on Clauses, The Select Com¬ 
mittee observed: “The first change inserts a consequential change in the Act necessitated 
by the abolition of confirmation of extraordinary resolutions. The word “principal’ has 
Iwn onUtted before ‘officer’ as unnecessary and not in accord with the phrasclogy of 
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R*giitirar'« powfrrt:—registering the alteration of articles under this section the 
registrar has a discretion similar to that which he has under 22 in registering the 
memorandum and articles of association. So where a company by alieiing its articles 
of association proposes to carry on a business which amounts to a lottery, the registrar 
can refuse to register such alteration. It is better to stop it at the threshold rather 
than to allow it to proceed on the lines and then wind it up «8 an illegal company 
after several persons have put their money into the scheme (60). 

For the form of copy to be filed with the registrar under sub-s. (1), sec Form VllI 
in App. A. 

83. (i) Every company shall cause minutes 
Minuter of proceedings of all proceedings of general meetings and of its 
of its directors. directors to DC entered in books kept for that 

purpose. 

(2) Any such minute, if purporting to be signed by the chairman 
of the meeting at which the proceedings were had, or by the chairman 
of the next succeeding meeting, shall he evidence of the proceedings. 

(d) Until the contrary is proved, every general meeting of the 
company or meeting of directors in respect of the proceedings whereof 
minutes have been so made shall be deemed to have been duly called 
and held, and all proceedings had thereat to have been duly had, and 
all appointments of directors or liquidators shall be deemed to be 
valid. 

(4) The hooks containing the minutes of proceedings of any 
general meeting of a company held after the commencement of the 
Indian Companies (Amendment) Act, 1936, shall be kept at the 
registered office of the company and shall during business hours 
(subject to such reasonable restrictions as the company may by its 
articles or in general meeting impose so that no less than two hours 
in each day be allowed for inspection) he open to the inspection of 
any member without charge. 

(5) Any member shall at any time after seven days from the 
meeting be entitled to he furnished within seven days after he has 
made request in that behalf to the company with a copy of any 
minutes referred to in sub-section (4) at a charge not exceeding six 
annas for every hundred words. 

(6) If any inspection required under sub-section (4} of this 
section is refused or if any copy required under subsection (5) of 
this section is not furnished within the time specified in sub-section (5) 
the company and every officer of the company who is knowingly and 
wilfully in default shall be liable in respect of each offence to a fine 
not exceeding twenty-five rupees and to [a further fine not exceeding 

twenty-five rupees} for every day during which the default continues. 

( 7 ) In the case of any such refusal or default, the Court may 
by order compel an immediate inspection of the books in respect of 

W Kemfer M. B. & F. Society v. Registrar [19,13] M. 129, 141 l.C. 177. 
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all proceedings of general meetings or direct that the copies required 
shall be sent to the persons requiring them. 

Amendment :—Sub-ss. (4) to (7) have been added by the Companies (Amendment) 
Act, 1936. They reproduce the provisions of s. 121 of ^c English Act of 1929. The 
Select Committee observed: “In new sub-section (4) we have allowed a period of seven 
days from the meeting for the preparation of the minutes as we understand this task 
is sometimes entrusted to solicitors or others and is not always completed without some 
delay.” In sub-s. (6) the words within square brackets have been substituted for tiie 
words “a further tine to twenty-five rupees” by the Repealing and Amending Act XXXIV 
of 1939 which received the assent of tlie Governor-Cieneral on 28th September, 1939. 

The new sub-s. (4) provides that the minutes of procecding.s of general meetings held 
after the commencement of the Amending Act of 1936, i.c,, 15ih January, 1937 must be 
kept at the registered office of the company and shall be open to inspection of any 
member witliout charge. The new sub-s. (5) gi\es the members a right to obtain copies 
of such minutes on payment of the charges mentioned therein. The new sub-s. (6) lays 
down the consequences of refusal or default by tlie company, and the new sub s. (7) 
gives the aggrieved member a right to apply to the Court lor an injunction to comply 
with the requirements of sub-ss. (4) and (5). 

As to the right of inspection under the common law and the right to take copies 
of the minutes, see Rameswar v. Calcutta Wheat & Seed /lss«. (61) and notes to regula¬ 
tion 105 of Table A post. 

Minutes ;—“Directors ought”, as obser\ed by Kekewich J., “to place on record 
either in formal minutes or otherwise the purport and effect of their deliberations and 
conclusions; and if they do this insufficiently or inaccurately they cannot reasonably 
complain of inferences different from those which they allege to be right” (62). 

Entries made in a number of loose leaves fastened together in two covers are not 
admissible in evidence as minutes within the meaning of this section. In such a physical 
condition at any moment, if any one wishes to do so, he tan take any number of leaves 
out and substitute any number of oihei leaves. It is a tiling with which any one 
disposed to be dishonest can easily tamper. Further, it is not a book within the 
meaning of the section (63). 

It is usual to “confirm” the minutes of the previous board meeting. The word 
“confirm” sometimes means merely to verily. It is commonly used in that sense at 
the meetings of public bodies which confirm the minutes of the last meeting, not meaning 
thereby that they have given them force but merely that they declare them to be 
accurate (64). 

The adoption of the minutes at a subsequent meeting of directors does not make 
those taking part in such adoption responsible for the acts done at the earlier meeting (65). 

After the chairman has signed the minutes, they cannot be altered (66). A minute 
book purporting to be signed “VV. S. Deputy Chairman” was evidence per se without 
proof that W, S. was in fact Deputy Chairman, or as such presided at the meeting (67). 

The minutes of a meeting are not tlie exclusive evidence of what took place at the 
meeting, and an unrecorded resolution may be proved c/mnde (68). H the books of a 
company show the record of a transaction, e.g., forfeiture of shares, the Court will 

(61) [1938] C. 89, 42 C.W.N. I6I. 

(62) Liverpool Household Stores Assn. [1890] 59 L, J. (Ch.) 616, 62 L.T. 873, 875. 

(63) Hearts of Oak Assurance Co. v, Fowler [1936] 1 Ch. 76. 

(64) Queen v. Mayor of York [1853J I E. & B. 588, 594. 

(65) Burton v, Bevan [1908] 2 Ch. 240; Lucas v, Fitzgerald [1905] 20 T.L.R. 16 

(66) Cawley & Co. [1889] 42 Ch. D. 309. 

(67) Shield &c. Co. v. Woodcock [1841] 7 M. df W. 574. 

t68)^^t’8^casc^ []1867J^2 Ch^ App. 321; Fireproof Doors Ltd. [1916] 2 Ch. 142 ; Foster 
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presume that such a resolution has been passed (69), The minutes are however prima 
fade evidence of what happened at the meeting. Courts will incline more in fevour 
of validity of the proceedings, if facts invalidating the proceedings are not established 
beyond doubt (70). A case of fraud or overbearing influence is necessary for interference 
by the Court (71). 

The minutes, to be valid, must be made within a reasonable time (72). The directors 
cannot make any disposition of the minute-book which is inconsistent with the 
articles (73). 

Resolution :—^The articles of association often provide that a letter signed by all 
the directors shall have the same effect as a resolution of the board. In the absence 
of such a provision, the directors cannot act without a meeting (74). 

Position and duties of secretary It is usually the duty of the secretary to 
prepare the minutes of the proceedings of the geiieial as well as the directors* meetings. 
He may be regarded as a servant of the company (75). It was at one time thought that 
a master was not liable for the wrong of his servant or agent, if it was not committed 
for the master’s benefit (76); but it has afterwards been held by the House of Lords 
that the language of Willes J. in Harwich v. English Joint Stock Bank (76) has been 
misunderstood; the true piinciple is, their Lordships declaie, that a princijial is liable 
for the acts of bis agent acting within the scope of his authority, whether the fraud is 
committed for the benefit of the principal or for the benefit of the agent (77). “If the 

agent”, as observed by Lord Loreburn L. C., ‘commits fraud purporting to act in the 

course of business such as he was aulhmized, or held out as autbori/ed to transact on 
account of his principal, then the latter may be held liable for it. And if the whole 
judgment of Willes J. be looked at instead of one sentence alone, he does not say 
otherwise” (78), The general rule and the reason therefor were however correctly laid 
down by Willes J., in the above case: “The general rule is that the master is answerable 
for every such wrong of the servant or agent as is committed in the course of the servic e 
and for the master’s benefit, though no express command or privy of the master be 
proved .... It is true he has not authorised the paiiicular act, but he has put the 
agent in his place to do that class ol acts, and he must be answerable for the manner 
in which the agent has conducted himself in doing the business which it was the act 
of his master to place him in” (79). But where a secretary forged the signature of 

directors to a chec|uc which was ptiid by the hank, the company was held entitled to 

repudiate the cheque and recover the amount from the l>ank (80). 

A statement in the articles of association that a certain per8C)n shall be the secretary 
or other'officer of the company will not be treated as a contract (811. Such person 

(69) Knighfs's case (supra). 

{70)Rebcllo Co-operative &c. Co. [19241 26 Bom. L.R. 907. 

(71) Parasuram v. Tata-Industiial Bank [1924] 26 Bom. L.R. 987. 

(72) Toms V. Cinema Trust Co. \\^\5] W.N, 29. 

(73) Capital Fire Insurance Assn. [188^] 24 Cli. D. 408, 414. 

(74) D*Arcy v. Tamar Hill Kit Rv. Co. [1867) 2 Ex. 158; Haveraft Cold Reduction Co. 
[1900] 2 Ch. 230; but see Southern C. D. Bank -c. Ridc^r [1895] 73 L.T. 374 and 
Collie’s Claim [1871] 12 Eq. 246, 258. 

(75) Cairncy Back [1906] 2 K.B. 746. 

(76) Barwick v, English Joint Stock Bank [1867] L.R. 2 Ex. 259, 16 L.T. 461. 

(77) Idoyd V, Grace Smith & Co. [1912] A.C. 716. This has been followed in India in a 
case in which the. author of this book relied upon Barwick Joint Stock Bank (supra) 
but was overruled by Chatterjec & Pearson JJ.; sec Dinabandhu v, Abdul Laiif 
[1922] 27 C.W.N. 18; see also Sherajan u. Alimaddi [1915] 20 C.W.N. 268. 

(78) Lloy<l ti. Grace Smith & Co. (stmra) at p. 725. 

(79) Barwick u. English Joint Stock Bank (simra) at pp. 265, 266. 

(80) Kcpitgulla Rubber Estates v. National Bank of India [1909] 2 K.B. 1010; see also 
Ruhen v. Great Fingal Consolidated [1906] A.C 439. 

(81) See Browne v. La Trinidad [1887] 37 Ch, D 1. 
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should see that the appointment be made by a resolution or by an agreement duly 
executed after incorporation of the company. 

The secretary as a servant of the company is bound to carry out the duties assigned 
to him* and an agreement between him and the company cannot be read as precluding 
the latter from appointing a general manager (82). Where the secretary left his employ* 
ment without reason, he is not entitled to bring a suit for damages (82). 

The secretary being a servant of the company is precluded from accepting presents 
or bonuses from the promoters. If he does so, he will have to account for them (83). 

The secretary is the agent of the company through whom the clerical work is done. 
He must obey the orders of the directors and gi\e effect to their resolutions by issuing 
notices, sending circulars, writing letters and the like. He will also prepare the agenda 
for the directors' meetings and general meetings of the company, and usually write up 
minutes either from his own notes or from those of the chairman of the meeting. He 
will conduct the ordinary correspondence of the company and answer enquiries or 
direct clerks to do so (84). But it is no part of his duties to answer enquiries about 
moneys owing from the company or to make representations on behalf of the company 
in any matters except those that fall directly within the scope of the company's 
business (85). If an agent docs an act within the scope of his authority, it binds the 
principal even if the motive was wrongful and the act was done with a view to his 
private advantage, provided the other party has no knowledge ot the wrong(86). 

The duty of the secretary includes certifying transfers and receiving and registering 
notices on behalf of the company. Bur where the same man is the secretary to two 
companies, knowledge acquired by him for one company is not notice to the other (87). 

A secretary as such has no authority to bind the company by contract or to make 
reprcvsentations as to the company’s affairs, so as to induce people to take shares (88), or 
to register a transfer until it is passed by the company’s directors (89). He can <ertify 
a transfer, but if he docs so fraudulently, the tompany will not be liable (9(1). If a 
secretary give untrue answers to inquiries for his own private ends, the company will 
be liable(91). “A secretary is ;i mere servant; his position is that he i.s to do what 
he is told and no person can assume that he has any authority to make representations 
binding on the company, nor can any one assume that statements made by him are 
necessarily to be accepted as tnestwonhy without further inquirv' any more than in 
the case of a merchant it tan be assumed that one who is only a clerk has .nutbority 
to make representations to induce persons to enter into contracts” (92). 

A secretary, unless authorized by the board of directors, cannot convene a general 
meetiitg (93), or strike a name off the register of me mbers (94). An act done by the 

(82) Krishna o. Indo-Union Assurance Co. [1946] 1 M.L.J. 79. 

(83) McKay's case [1876] 2 Ch. D. I. 

(84) GorC'Browne, 36th cd., p. 3.37; sec also Palmer's Company Law, 13th ed., p. 275. 

(85) Sec Bishop v. Balki.s Consolidated Co. [I890J 25 Q.B.D. 512; George Whitcchurch 
V. Cavanagh [1902) A.C. 117. 

(86) Hambro v. Burnand [1902] 2 K.B. 10; Bryant v. La Banque du Peuple [1893] 

(87) Fenwick, Stobart dc C:o. [1902] 1 Ch. 507. 

(88) Barnett, Hoares & Co. v. South London Tramways Co. [1887] 18 O-B.D. 815; 
Newlands u. National E. A. Assn. [1885] 53 L.T. 242 ; Diwan Chand v, Gujranwalla 
Sugar Mills Co. [1937] L. 644. 

(89) Chida Mines u. Anderson [1905] 22 T.L.R. 27; Indo-China Steam Navigation Co, 

[1917] 2 Ch. 100. ** 

(90) George Whitcchurch v. Cavanagh (supra). 

British Mutual Banking Co. zl Charnwood Forest By. Co. [1887] 18 Q.B.D. 714. 

(92) Barnett, Hoares & Co. v. South London TYamways Co. [1887] 18 O.B,D, 815—per 
Lord Esher, M.R. at p. 817. / i j x l- 

Wyoming Syndicate [1901] 2 Ch. 431. 

(94) Wheatcrofrs case [1873] 29 L.T. 324. 
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secretary after metitioning the matter to some of the directors, but without any express 
approval of the directors and without a board meeting being held to consider the 
question* will not be considered the act of the directors (95). 

A secretary who has in fact acted as a manager is liable for negligence in preparing 
balance-sheets and accounts whereby he has caused dividend to be paid out of capital (96). 

A secretary will be liable for misfeasance if he receives an improper commission (97), 
but he will not be personally liable for misapplication of the company’s funds though 
he may have been aware of it (98). 

The resolution to dismiss a secretary, even if defective tor want of proper notice, is 
a matter within tlie powers of the comi)any, and the secretary cannot treat it as void (99). 
A secretary may be paid out of profits by contract (1). 

If the secretary, having plenary power under the articles to enter into a mortgage 
on behalf of the company, think it advisable to take direct sanction of the directors, 
but docs not disclose to them his interest in the mortgage which he is bound to disclose, 
he cannot afterwards take shelter in the fact that he could himself have sanctioned 
the morfgagc(2). 

Directors,^ 

Directors obligatory. 83A. (/) Every company shall have at 

least three direetors. 

(2) This section shall not apply to a private company except a 
private company being a subsidiary company of a public company. 

“This iuacling and sections 83-A and 8.MI were inserted by s. 2 of Act XI of 1914. 
Sub s, (1) has been substituted lor the original sub-s. (1) and the words in italics have 
been added to sub-s. (2) by die Companies (Amendment) Act, 1936. The section 
increases the minimum number of directors of a company— Notes on Clauses, The 
Select Committee obvSer\ cd: “The change made gi^es effect to our decision that private 
companies which arc subsidiaries of public companies should not enjoy the exemption 
accorded to private companies by certain provisions of the Act, e.g,, this section 83-A, 
and sections 86-D, 87-C, 87D, 91-B (3), 91-D and sub-scctions 144 (1) and 144 (5)“. 

Under the previous Acts it was not obligatory upon a company to have directors (3). 

Number Ac. of directors :—'I’lic number, appointment, powers and duties and the 
proceedings of the meetings of directors arc icgulatcd by the company’s articles of 
association, and where the articles arc not registered, by Table A in the First Schedule 
of the Act (4). Tlu* sec tion docs not ^ct any limit to tlic maximum number of directors 
of a company. The articles iLsually provide that until otherwise determined by a general 
meeting, the number of directors shall not be less Uian, say five nor more tlian, say 
nine. In such cases it is open to the shareholders to vary the number of directors 
without altering the article itself (5). 

Where an article absolutely prcvscribes a maximum and minimum number of 
tiirectors without any qualifying words “until otherwise determined by a general 

(95) Haycraft Gold Reduction Co. f 1900] 2 Ch. 230; State of Wyoming Syndicate (supra). 

(96) Municipal Freehold Land Co. v, Pollington [1890] 63 L.T. 238, 

(97) MacKay’8 case [1876] 2 Ch, D. I. 

(98) Joint Stock Discount Co. v. Brown [1869] 8 Eq. 381. 

(99) Tanjorc Permanent Fund v, Sadasiva [1926] 50 MX.J. 479, [1926] M, 705. 

(1) Spanish Prospecting Co. [19101 W.N. 241, [1911] 1 Ch. 92. 

(2) Pydah v. Guntur Cotton &c. MiUs [19291 M. 353, [1928] M.W.N, 481, 115 LC. 486. 

(3) Bulawayo’s Market dc Offices Co. [1907] 2 Ch. 458; cf. s. 92 of Act VI of 1882. 

(4) S. 18. ' 

(5) Cur Prasad v, Rameswar [1933] A. 344, [1933] AX.J. 290, 143 IC. 7, 

30 
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meeting”* the company cannot by an ordinary resolution in a general meeting increase 
the number beyond the prescribed maximum (6). The maximum number of directors 
absolutely prescribed by an article can be exceeded only by altering the articles under 
8 . 20 ( 6 ). 

True position of directors: —^The true position of directors seems to be that of 
agents for the company with powers and duties of carrying on the whole of its business 
subject to the restrictions imposed by the articles and the statutory provisions (7). But 
they are not agents for the shareholders (8). 

Corzens-Hardy, L. J. observed: “I do not think it true to say that the directors 
are agents. I think it more nearly true to say that they are in the position of managing 
partners appointed to fill that post by a mutual arrangement between all the share¬ 
holders” (9). Upon a careful consideration it will appear that the directors arc, strictly 
speaking, neither agents nor trustees for the company (10). 

Directors are not trustees for tliird parties who have made contracts with the 

company (11). They are however trustees for the company of their power of approving 

transfers, issuing and allotting shares and making calls (12). But the directors arc not 
trustees in the strict sense of the term as observed by Lord Justice James: ”A trustee 
is a man who is the owner of property and deals with it as principal, as owner and as 
master, subject only to an equitable obligation to account to some persons to whom 
he stands in the relation of trustee and who are his cestui que trust. The same person 
may fill the office of director and also be trustee ha\ing property, but that is rare, 
exceptional and casual circumstance. The office of a director is that ot a paid servant 
of the company. A director never enters into a contract for himself, bur tor hh 

principal, tliat is, for the company of which he is a director and for whom he is acting 

He cannot sue on such contracts, nor be sued on them (unless he exceeds his authority). 
This seems to me to be the broad distinction between trustees and directors” (l.'^). 

A director is not in the position of a trustee of his shares for the general body of 
shareholders, and under ordinary circumstances he may deal with them as freely as 
any other shareholder provided he does not part with his qualification. But he is a 
trustee of making calls for the general body of shareholders, and must not use it for 
his own benefit without regard to their interests (14). 

A director or a managing director is not a servant of the company (15). 

Director’s fiduciary position ;—Generally speaking a director stands in a fiduciary 
position to the company (16), and cannot retain a profit made by him (17), but the 


(6) Ramkissandas v. Satya Charan [1946] 50 C.W.N. 310. 

(7) Faure Electric Accumulator Co. [1888] 40 Ch. D. 141 ; Lands Allotment Co. [1894] 

I Ch. 616; DIkshit & Co. v. Mathura Prasad [1924) 22 A.L.J. 883; Port Canning 
&c. Co. [1871] 6 B.L.R. 278; Gulab Singh v. Punjab Zemindara Bank [1942] L. 47. 
43 P.L.R. 619, 199 I.C. 667 (S.B.). l J , 

(8) Gramophone & Typewriter Ltd. v, Stanley [1908] 2 K.B. 89, 105 (C.A.); Percival v 
Wright [1902] 2 Ch. 421. 

(9) Automatic Self-Cleansing Filter Co. v, Cunninghame [1906] 2 Ch. 34 at p. 45. 

(JO) See the observation of Lord Justice James in Smith v, Anderson [18801 15 Ch D 
247 at p. 275. ^ ^ 

fl!)Bath V. Standard Land Co. [1911] 1 Ch. 618. 

(12) Punt V. Symons & Co. [1903] 2 Ch. 506. 

(13) Smith n. Anderson [1880] 15 Ch. D, 247 at p. 275; see the observations of Romer I* 

Equitable Fire Insurance Co. [1925] 1 Ch. 407 at p. 426. ^ 

(14) Gilbcrt^s case [1870] 5 Ch. Ap^. 559. 

& Co. [1932] 2 Ch. 46; Hutton v. West Cork Ry. Co, fl8831 23 Ch D 
672; Normandy d. Ind. Coope & Co. [1908] 1 Ch. 84; Culab Singh v. Punjab 
Zemm^ra Bank [1942] L. 47. 43 P.L.R. 619, 199 I.C. 667 (S.B.). ^ * 

i n. Fenn [1887] 12 App. Cas. 652. 

(17) Cook Deeks [1916] 1 A.C. 554. 
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constitution of the^ company may permit him to do so (18) and even to override the 
wishes of the majority of the shareholders (19). In any event he can exercise his 
individual rights as a corporator (20). Directors are not trustees for individual share¬ 
holders (21), and in the absence of unfair dealing may buy shares from or sell shares 
to the members without giving them information relating to the prospects of the com¬ 
pany known to them but not to the members (22). If iliere is any misrepresentation 
in acquiring the shares or options over them, the directors may be trustees of the profit 
they make in the transaction (23). Directors, who so use their powers as to obtain 
benefits for themselves at the expense oJ: the other shareholders without informing them 
of the facts, can not be allowed to retain those benefits and must account for them to 
the company (24). The law in this respect has been clearly laid down by their Lordships 
of the Judicial Committee in the following passages: “They view the transaction as 
one wholly detrimental to the interests of the company- Moreover even if (contrary to 
their Lordships* opinion) some benefit did accrue to the old company from the transac¬ 
tion, the overriding fact remains that the old company (acting through its direaors 
and not by its sliarcholdcrs in general meeting) purported to apply its property for the 
benefit of tliose directors. In such a case it is well settled that the Court will treat the 
transaction as unenforceable, and refuse even to enquire whetlier the company has 
derived any benefit from it: and on tliat ground the company has not received the 
protection to which it is entitled. In Aberdeen Railway Co. v. Blakie [1854] 1 Macq. 
365 Lord Cranworth, L. C. used the following language which seems appropriate to 
the present case.** 

“ ‘This there Core brings us to the general question whether a director of a railway 
company is or is not precluded from dealing on behalf of the company with himself 
or with a firm in which he is a j)artner. The directors arc a body to whom is delegated 
the duty of managing the general affairs of the company. A corporate body can only act 
by agents and it is of course the duty of those agents so to act as bc'st to promote the 
interests of the corporation whose affairs they are conducting. Such agents ha>e duties to 
discharge of a fiduciary nature towards their principal. And it is a rule of universal appli¬ 
cation, that no one, ha\ing such duties to discharge, shall be allowed to enter into engage¬ 
ments in whicli he has, or can have, a personal interest conflicting, or which may conflict, 
with the interests of those whom he is bound to protect. So strictly is this principle 
adhered to, that no question is allowed to be raised as to the fairness or unfairness of a 
contract so entered into.... So inflexible is the rule that no inquiry on that subject 
is permtiied.’ 

“I'hc language used by Atkin L. J. in Underwood v. Hank of Liverpool [1929] 1 K.B. 
775 at p. 7% may well be tiled in this connection: *It was contcncicd that the fact 
that Underwood was the sole director and practically the sole shareholder, gave him, in 
pursuance of the articles, actual authority. He was entrusted with all the powers of 
the company, the company can only act through its directors, and the directors or 
director, if only one, could do what they willed with the company*s assets. If this 
means anything, it means that a board of directors, acting as such, have actual authority 
to defraud the company by using the company’s assets to pay debts due to butchers 
or money-lenders by the individual directors. Such an act is quite outside the class 
of acts—management of the company’s business—authorized to be done by the 1x>ard. 

(18) Costa Rica Ry. Co. v. Forwood [19011 1 Ch. 746. 

(19) Salmon v. Quin dc Axtens [1909] I Cn. 311. 

(20) North-West Transportation Co. v. Beatty [1887) 12 App. Cas. 589. 

(21) Wilson o. Macanllffe [1895] 18 All. 56. 

(22) Perdval v. Wright [1902] 2 Ch. 421. 

(23) Allen v. Hyatt [1914] 30 T.LJ51. 444. 

(24) Alexander v. Automatic Telephone Co. [1900] 2 Ch. 56 (C.A.). 
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The directora> whether collectively or singly, have not actual authority to steal the 
company’s goods’ ” (25). 

Where the directors of a company obtained with their own money shares of 
a subsidiary company by reason, and only by reason, of the fact that they were 
cUrectors of the main company and in the course of the execution of that office, 
and the shares were subsequently sold at a profit, it was held by the House of 
Lords that the directors were accountable to the company of which they were the 
directors for the profits which they had made out of them (26). ‘*The sole ground", 
observed Lord MacMillan, “on which it was sought to render them accountable was 
that, being directors of the plaintiff company and therefore in a fiduciary relation to it, 
they entered in the course of their management into a transaction in which they utili/xd 
the position and knowledge possessed by them in virtue of their office as directors, and 
that transaction resulted in a profit to themselves” (27). “Kquity prohibits a trustee from 
making any profit by his management, directly or indirectly" (27). It was contended 
in the last cited case that it was impossible for the Regal, the main company, to get 
the shares owing to lack of funds, and that the directors in taking the shares were 
really acting as members of the public. But the argument was not accepted. The 
directors “could", observed Lord Russell of Killowen, “liad they wished, have protected 
themselves by a resolution (either antecedent or subsequent) of the Regal shareholders 
in general meeting. In default of such approval, the liability to actount must 
remain” (28). 

In the matter of disposal of shares, the directors arc merely trustees for the 
company and if they dispose of the shares at a premium, they are liable to account to 
the company for the profits with interest. They will not be allowed to retain tlu' 
profits even on the ground of tlie acquiescence ot the shareholders to be inferred from 
the presumed knowledge of the share book (29). But directors arc not trustees in 
whom the property of the company has become vested in trust for any sjKJcific ptirposc 
within the meaning of s. 10 of the Limitation Act (30). Although the position of 
directors differs from that of trustees in some respects, yet to the extent of their being 
entrusted with the moneys of the company, they are trustees and are jointly and 
severally liable for breach of trust (31). The assets of a company are entrusted to the 
directors to be applied to certain defined objects, and they are responsible as for a 
breach of trust, if they apply them to other objects (32). 

If a director lends money to the company and becomes its creditor,'the transaction 
is not a contract entered into between two independent persons. It is in the nature of 
a contract between the trustee and his cestui que trust. It is not therefore right tliat 
the director of an insolvent company about to go into liquidation should be allowed 
the privileged position of a secured creditor by merely discharging a small portion of 
the company s indebtedness (33). A director is not entitled to recover money from 
the company, advanced at the request of its secretary^ where the latter has no power 
to borrow on behalf of the company and where the request is not made or confirmed 


(25) E. B. M. Co. V. Dominion Bank [1937) P.C. 279, 170 I.C. 545 (P.C) 

(26) Regal (Hastings) Ltd. v. Gulliver [1942] 1 A.E.R. 378 (H.L.) at p. 3S9. 

(27) Ibid, at p. 391. ^ 

(28) Ibid, at p. 389. 

(29) York & k M. Roy. Co. [I845| 16 Beav. 485. 

(30) Namimha Official Assignee [1931] M. 58, 54 Mad. 153, 60 M.L.J. 280. 

^ ^ ri88T3f"(^ifT““.nn' 9?' ‘i’ [1937] Pat. 293, 168 I.C. 786; RaiskiU «. Edwards 
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by a properly constituted meeting of the directors, even if the company derived eome 
benefit (34). 

Rights of directors:— The right of persons duly elected to exercise tlie oiaiccs and 
functions of directors would, if interfered with on the part of the company acting 
through the other directors or officers of the company, be enforceable by the High 
Court by mandamus (35). 

Directors* powers :—If the directors act outside their powers but within those of 
the company, the members can ratify and make such act valid (36). But if they act 
ultra vires the company, the members cannot ratify or acquiesce in such act (37), articles 
being a contract between the members inter se (38). When a company has delegated its 
powers and duties to directors and there is a deadlock which prevents the directors 
fulfilling tlieir duties, the company can then act (39). A company cannot take the 
control of its affairs out of the hands of ilic directors and give powers to a committee 
except in the manner provided in the articles; so, if there be no power to remove 
directors, the company will have to wait until the articles are altered or the obnoxious 
directors retire iu due course (37) or is removed under s. 86-G post. “A company is an 
entity,” observed Lord Justice Greer, “distinct alike from its shareholders and its directors. 
Some of its powers may, according to its articles, be exercised by directors, certain other 
powers may be reserved for the shareholders in general meeting. If powers of management 
are vested in the directors, they and they alone can exercise tlicsc powers. 'Fire only way 
in which the general body of shareholders can control the exercise of the powers vested by 
the articles in the directois is by altering their articles, or if opportunity arises under the 
articles, by refusing to re-elect the directors of whose actions they disapprove. They 
cannot themselves usurp the power which by the articles are vested in the directors 
any more than the directors can usurp the powers vested by the articles in the general 
body of shareholders” (40). 

The conijKiny is bound by contracts made by the directors acting within the scope 
of their authority (41), even if they are influenced by some improper motive or intention 
to derive profit for themselves (42). The remedy of the company in such a case is 
against the directors (43). If they act outside their powers, but within those of the 
company, the shareholders can ratily their action by an ordinary resolution (44). It has 
been held that where an agent accepts or endorses a bill or note “per pro” the taker is 
bound to inquire as to the cxtc'nt of the agent's authority ; but where the agent has 
such authority, his abuse of it docs not affect a bona fide holder for value (45). A 
company is liable for all the acts done by its directors, even though unauthorized by 
it, provided such acts are within the apparent authority of the directors and not ultra 


(34) Clcadon Trust Ltd. [1938] Ch, 660, affirmed by the Court of Appeal in [1939] 1 
Ch. 286. 

(35) In re Albert MUls Co. [1872] 9 Bom, H.C.R, 438. 

(36) Nagar Damodar v. Gudlimar |19l^ 39 Mad. 101. 

(37) Automatic S. C. F. Syndiaitc v. Cunninghamc [1906] 2 Ch. 34; see also Quin 6c 
Axtens v. Salmon [1909] A.C. 442; Gramophone &c. I.td. v, Stanley [1908] 2 K.B. 
89; see the observation ol Buckley L.J. at p. 105. 

(38) Browne v. La Trinidad [1887] 37 Ch. D. 1. 

(39) Barron v. Potter [1914] 1 Ch. 895; Foster v. Foster [1916| 1 Ch. 532; Isle of Wight 
Ry. Co. V. Tahourdin [1883] 25 Ch. D. 320. 

(40) John Shaw & Sons, Ltd. v. Shaw [1935] 2 K.B. 113 (C.A.) at p. 134. 

(4nNursey Spinning 6c Weaving Co. {I880j 5 Bom, 92, 

(42) Bryant v. 1-a Banque du Peuplc [1893] A.C, 170. 

(43) Ram Baran v. Maffassal Bank [1924] 83 I.C. 149, [1925] A. 206, 

(44) Irvine n. Union Bank of Australia [1877] 2 App. Cas. 266; Grant v. United K. S. 
Rys. Co. [1888^40 Ch. D. 135 (138-H 

(45) Bryant v. La Banque du Peuple, supra. 



m 


INDIAN COMPANY LAW 


[S. 83A 


vires of die company (46). Whore by the articles the directors were directed forthwith 
to execute by ailixing seal of the company the scheduled agreement entered into with 
a firm, strangers to the company are entided to assume that tliat direction has been 
carried out, and that as a consequence the firm is entitled to act as managing agents 
with the power conferred by the scheduled agreement (47). Where money had been 
paid to A by B in circumstances such that A by action could not have recovered 
moneys from B, but such that there is nothing unconscionable or improper in A, having 
been in fact paid, retaining the money, B cannot sue A to recover the amount so paid 
though not legally due by him (48), 

Where one of the directors of a company acknowledged a debt of the company by 
signing his name and iilfixing a rubber stamp bearing the company’s name and the word 
“director^’ appearing below his signature, but this director had no foimal authority from 
the board, the acknowledgment however being in tlte ordinary course of business, it 
was held that such an acknowledgment was sufTicient to save limitation witliin the 
meaning of s. 19 of the Limitation Act (49). But “the acts of an indixidual director*’, 
observed Westropp, J., “acting in his private capacity cannot and ought not to bind 
the Board, unless it authorized or ratified his conduct** (50). 

The general clause in the articles giving tlie directors powers ol management and 
all the powers of the company which arc not otherwise dealt with, cannot be construed 
ejusdem generis, but it is valid and effectual (51). The directors arc the only persons 
who can deal with the matters thus assigned to them and their decision cannot be 
orerruled by a general meeting of the shareholders [sec note (37) of last page], unless the 
directors act in their own interest against the interest of the company (52). They should 
however communicate their policy to the shareholders and arc bound to do so, if it Is 
attacked by a member (53). 

If a director sell a property, already bis own, to the company at an enhanced price, 
the latter cannot claim the profits ; its remedy is to rescind the contract returning the 
property. But if that is impossible, it cannot claim either the profit or damages (54). 
Where the benefit of a contract belongs in equity to the company, the director cannot 
validly use their voting power to vest it in themselves (55). 

In the absence of fraud or oppression the votes of interested directors in general 
meetings are valid, and a minority cannot sue to set aside the transaction (56). But if 
the directors are seeking to appropriate to themselves the company’s property, not even 
a resolution of the general meeting carried hy their votes will protect them, and a 
single member can sue (57). 

The directors arc however the proper persons for instituting a suit and the company 
is the proper plaintiff in such an action (5Q. But effect should be given to the wishes of 
the majority of shareholders. When they desire iliat proceedings should be taken, an 
action may be commenced in the company’s name as plaintiff by such majority, or even 

(46) Royal British Bank v, Turquand [1856] 6 E. & B. 327 ; Rambaran v, Muffassal Bank 
[1925] A. 206, 83 I.C. 142; Dchra Dun Mussorie E. Tramways Co. v, laimmandei 
[1932] A. 141, [1931] A.L.J. 1038, 134 I.C. 244. 

(47) Sree Minakshi Mills v. Callianjee [1935] M. 799, 68 M.L.J. 510, 156 I.C. 570. 

(48) Sree Minakshi Mills o, Callinanjee [1935] M. 799, 68 M.L.J. 510, 156 I.C. 570. 

(49) Amulya v. Coral Engineering Works [1929] C. 155, 48 C.L.J. 597, US LC. 177. 

(50) East India Trading dc Banking Co. [1867] 3 Bom. H.C.R. (Q.C.I.) 113 at p. 123. 

(51) Pyle Works No. 2 [1891] 1 Ch. 173. V P 

(52) Marshall’s Valve Gear Co. u. Manning, Wardlc & Co. [1909] I Ch. 267 

(53) Peel v. London & N. W. Ry. Co. [1907] 1 Ch. 5. 

(.54) Jacobus Marler Estates v, Marler [1916] 114 L.T. 640 n., 85 L.J. (P.C.) 167 n. 

(55) Cook V, Deeks [1916] 1 A.C. 554. 

(56) Nonh-West Transportation Co. v. Beatty [1887] 12 App. Cas. 589; Burland v, Earle 
[1902] A.C. 83. 

(571Ck>ok 0 . Deeks (supra). 

(58) Burland v. Earle (supra). 
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in case of urgency, by one or more shareholders who believe that they have the support 
of the majority and subsequently obtain the sanction of a general meeting (59). 

When it comes to the knowledge of the Court that a suit has been brought without 
the authority of the plaintiff named on the record the action will be struck out and any 
order made in the course of the proceedings will be discharged (60). 

The directors are not entitled to use their power of issuing shares for the purpose 
merely of retaining control of the company’s affairs or defeating the wishes of the 
existing shareholders (61). 

Where a director is a shareholder of another company, whether beneficially or as a 
trustee, he is precluded, without regard to the quantum of his holding, from dealing, 
on behalf of the company of which he is a director, with the other company, unless and 
so far as he is authorized by the ariit les (62), If the second company has notice of the 
irregularity, the first company may obtain rescission, even after completion, provided that 
recission is still possible (62). 

Limitation of powers ;—Persons dealing with a company arc deemed to have notice 
of such limitations of the directors or of the company as are containc*d in the memo¬ 
randum or articles of association (63). So they cannot rely upon ignorance of the limita¬ 
tions (64). ‘A person dealing with the directors must take the articles of association to 
be such as appear at the office of the registrar of companies (65). 

Ultra vires acts of directors A company is not bound by acts ultta vires of its 
directors, unless such acts have been expressly ratified by all the shareholders, or unless 
all with knowledge or notice have atcjuicsced in what has been done (66). “To render 
\alid“, obscrccd their Lordships of the Privy Council, “an act of the directors of a 
company which is ultra vire^, the acquiscence of the shareholders must be of the same 
extent as the consent which would have ghen validity from the first, viz.y the acquies¬ 
cence of ciich and every shaicholder of the company. Of course the acquiescence cannot 
be presumed unless knowledge of the transaction can be brought home to e\cry one of 

the remaining shareholders.By knowledge of the transaction Lord Chelmsford 

clearly meant knowledge of the inudidity of the transaction. . . . There can in truth 
be no ratification without an intention to ratify, and there can be no intention to ratify 
an illegal act without knowledge of the illegality” (0/), following Irvin** v. Union Bank 
of Australia (6S) where Sir Barnes Peacock ddivering the judgment of the Pricy Council 
said; “Their Lordships think that it would be competent for a majority of tlie share¬ 
holders present.at an extraordinary meeting convened for that object, and of 

W'hich object due notice had been given to ratify an act pretiously done by the directors 
in excess of their authority, and they arc not prepared to say that if a report had been 
circulated before a half-yearly meeting distinctly gi'ing notice that the directors had 
done an act in excess of their authority, and that the nitx.*ting would be asked by con¬ 
firming the report to ratify the act, this might not be sufficient notice to bring the rati¬ 
fication within the competency of the majority of the shareholders present at the half- 

(59) La Compagnic clc Mayville v. Whitley [1896] 1 Ch. 788, 803. But sec Quin & Axtens 
V, Salmon [1909| A.C. 442 and Automatic S. C. Filter Co. r. Cuninghame (supra). 

(60) Daimler Co, v. Continental Tyre Co, [1916] 2 A.C. 307. In tthis case the secretary 
without authority instructed a solicitor to commence proceedings in the company’s 
name. 

(6J)Piercy v. S. Mills & Co. [1920] 1 Ch. 77. 

(62) Transvaal Lands Co. v. New Belgium &c. Co. [1914] 2 Ch. 488. 

(63) Quin & Axtens v, Salmon [1909] A.C. 442. 

(64) Ashbury Ry. Carriage & Iron Co. v. Riche [1875] 7 H. L. 653; Baroness Wenlock 
V. River Dee Co. [1885] 10 App. Cas. 354. 

(65) Irvine v. Union Bank of Australia [1877] 2 App. Cas. 366. 

(66) Bhagirath Spinning & Weaving Co. v. Balaji Bhavani [1930] B. 207, 54 Bom. 178. 

(67) Prcmila Devi x». Peoples Bank of N. India [1938] P.C. 284, 43 C.W.N. 205. 

(68) [1877] 12 App. Cas. 366 at p. 375, 
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yearly meeting.” Merc acqiUe$cence of the shareholders would not however amount to 

ratihcation (67). 

The assets of a company cannot be disposed of by a resolution of the directors only. 
They can only be disposed of after the resolution of the shareholders passed at a s|)ccial 
meeting called for the purpose of winding up the company. A resolution of the directors 
for the purpose of such disposal is ultra vires (69). Where in respect of the policy* 
holders* trust fund the articles of association empowered the directors by a unanimous 
resolution to purchase property, it was held that the resolution of the directors authoriz¬ 
ing the construction of a building was ultra vires and opposed to the articles of associa¬ 
tion, purchase of property not being the same thing as tlie erection of a house (70). 

Directors* remuneration ;—Directors are not entitled to any remuneration (71), as 
of right, unless the articles provide for it and fix the amount (72). In the absence of a 
provision to that effect, any remuneration given them is in the nature of a gratuity. 
In a going company a general meeting may vote a gratuity beyond the amount prescribed 
in the articles; but upon liquidation this cannot be done (73). If the director’s appoint¬ 
ment has not been validly made, he cannot recover any remuneration, although he may 
have served for a long time (74). If the articles provide that a director will receive 
remuneration at the rate of so much per annum, he will he entitled to a proportionate 
amount for a broken period (75), but if it is a payment for a year, he cannot get it if 
he does not serve for the whole year (76). Where the articles declare that the fees are 
to be divided among the directors in such proportions as they shall determine, no 
director can sue for his fees until the directors have determined the proportion (77). 
The continuing directors may determine that a retiring director shall not receive any 
part of tile remuneration (78). When the remuneration is by a percentage of profits, 
it does not include a share of the profits made on the sale of the whole business of the 
company (79); but it will include profits which exist in specie, even though not converted 
into cash until after liquidation (80). The sale of the bulk of the company’s properties, 
so that the directors’ duties are greatly reduced, docs not disentitle them to their full 
remuneration (81). 

Where the articles arc silent, a general meeting may vote the director’s remunera 
tion which is in the nature of a gratuity (82). Tliis cannot however be done after the 
company has gone into liquidation (83). But where remuneration is allowed, it may 
be proved as a debt on winding up in competition with the ordinary creditors (84). 


(69) U Ba Din v. Janki Devi [1938] Rang. 447. See s. 86-H. 

(70) United India Life Assurance Co. v. Krishna Rao |1934] M. 411, 67 M-L.], 336. 

(71) George Nejnnan & Co. [1895] 1 Ch. 674; Dikshit & Co. r. Mathura Prasad, infra; 
Woolf V* East Nigel &c. Co. [1905] 21 T.L.R. 660. 

(72) Dover Coalfields Extension [1908] I Ch. 65; Young i\ Naval & M. C. Society [19051 

/-ro. 687; Dikshit & Co. v, Mathura Prashal [1925] A. 71, 47 All. 94, 22 A.L.T. 883. 

23 Ch. D. 654; Stroud v. Royal Aquarium 
[19031 89 LX 243 Warren v. Lambeth Water Works [1905] 21 T.L.R. 685 

(74) Woolf V. East Nigel &c. Co. [1905] 21 T.L.R. 660. 

(75) George Newm^ & Co. (supra); Per Younger L. J. in Moriarty v. Regents Garage 

^N 237 ^ ^ ^ ^ * Diamond i>. English Sewing Cotton Co. [1922] 

Murac 6c Rubber Syndicate v. Alperton Rubber Co. [19151 2 Ch. 186 
Rubber Lands [1916] 85 L.J. (Ch.) 801, 114 L,T. 676 
(78) Gilman i^. Guchar See. Co. [1886J 3 T.L.R. 133; Joseph v. Sonora Land C.o. [1918] 

Rultfontein Mining Co. [1891] I Ch. J40. 

(80) Spanish Porspecting Co. [1911] 1 Ch. 92. 

Nickel Mines [19141 I Ch. 883. 

(^2) George Newman & Co. (supra). 

Aquarium (supra). 

(84) Exp. Beckwith [1898] 1 Ch. 324, 
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Where one of the objects of a company is to promote other companies, a diiecttH* 
is not entitled to claim any remuneration for performing any ciuties in connection with 
the promotion of a new company over and above what has been fixed as his remuneration 
by the articles (85)* A resolution passed by the directors, while the Company is a 
going concern, to forego or postpone their fees will be binding (81). A company cannot 
ratify the payment by directors of remuneration in excess of that allowed by the articles 
without altering the articles or passing a special resolution (86). Directors cannot pay 
the income-tax on their remuneration out of the company’s assets (86). 

Unless authorized by the articles the directors cannot vote themselves remuneration 
or make present to themselves, or to one of their l)ody, out of the company's funds (87). 

Compensation for loss of office As to the claim for compensation for loss of 
office by a governing director sec T. N. Farrer Ltd. [1937] 1 Ch. 352 where it has been 
held that such a claim of a life director on a voluntary liquidation was not maintainable 
as his employment as such was conditional on the continued existence of the company 
and ceased automatically when it was wound up. 

Resignation Subject to the provisions in the articles a director can resign his 
office (88), the resignation takes effect from the date on which notice jts giy£a.Jthi|^ 
cannot be withdr awn with o ut tlie con s ent of the company, even though no acceptance 
has taken place (§8). A company cannot be compelled to employ a director against his 
will (89). ITic remedy lies in damages for breach of contract, if there be any (89). A 
director who is unsatisfactory may be removed by the company, but the power of removal 
is governed entirely by the articles (90) and s. 86-G. 

Indemnification : —A director who Incurs liability iti acting as an agent of the 
company is entitled to be indemnified by the company (91). Being agents of the com¬ 
pany, the directors are not liable to strangers for the acts and defaults of the 
company (92), unless they pledge their personal credit (93). Where a director gave an 
undertaking in writing expressed to be made '‘jointly and severally’* for payment of 
salary to an employee of the company followed by the signature of the director as 
“managing director”, there was no remedy under the contract against him personally (94). 
An indemnity clause in the articles such as “the directors or auditors shall not be 
answerable for any loss, carnage &c. unless they shall happen by or through their own 
wilfull neglect or default” saves them from a misfeasance summons (95). 

Directors’ powers and liabilities :—^A director can compromise an action against 
the comjiany in the interest of the company although the action may be ill-founded (96). 
Directors cannot by a contract deprive themselves of the power to control a manager 
so as to confer powers on him to the exclusion of themselves (97). But if they have 

(85) Dik$hit & Co. v. Mathura Prasad supra. 

(86) Boschoek Proprietory Co. v. Fuke [1906] I Ch. 148. 

(87) Young i». Naval Society [1905] 1 K..B. 687 ; Boschoek &c., u. Fuke (supra). 
{88)Glossop V. Glossop [1907] 2 Ch. 370; Shivlal v, Trincumdars Mills Co. flvll] 36 Bom, 

564, 14 Bom. L.R. 45; but see Municipal Freehold Land Co. v. Poilin^on [1890] 
63 L.T. 238 where Kekewich J. has held that a director cannot resign his office to 
his colleagues and must be held responsible as a director up to the date of the 
gcncraLnifiCting. But this, it is apprehended, depends entirely on the articles of 
a^^fation of a particular company. See sub-s. (2) of the new s. 86-1, post, 

(89) Bainbridgc v. Smith [1889] 41 Ch. D. 462. 

(90) See Browne r. La Trinidad [1887] 37 Ch. D, 1. 

(91) Famatina D. Corporation [1914] 2 Ch. 271. 

(92) Chapman v. Smethurst [1901] 1 K.B, 927. 

(93) Dutton t;. Marsh [1871] 6 Q.B. 361; Gadd r. Houghton [1876] 1 Ex. D. 357, 35 
L.T. 222. 

(94) Re Lavey, Ex. p. Trustee [1920] 1 K.B. 674. 

(95) City Equitable Fire Insurance Co. [1925] 1 Ch, 407; but now see s. 86-C post. 

(96) Bath’s case [1878] 8 Ch. D. 334; Dixon’s case [1870] 5 H.L. 606. 

(97) Horn u. Henry Faulder 6c Co. [1908] 99 L.T. 524. 

31 
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powef of ddegatioQ, a stranger may assume that it has been properly exercised (98); 
and this applies to persons having apparent though not actual authority (99). Actual 
or constructive notice of the irregularity will however deprive the party dealing with the 
company of this protection (1). 

Where shareholders know that their directors have been exceeding their legal powers 
and take no steps in the matter, but allo\r the things done to remain unimpcached for 
years, they must be taken to have retrospectively sanctioned w’hat has been done (2). 
But a company is not bound by acts ultra vires of its directors unless such acts have 
been expressly ratified by the shareholders, or unless all with knowledge or notice have 
acquiesced in what has been done (3). 

A director is liable for misapplication of the company’s money though it has not 
gone into his pocket. But he has the protection of s. 281, even if the act is ultra vitesy 
but done in good faith (4), Directors are not liable for fraud or misconduct( e.g., issuing 
fraudulent prospectus) of their co-directors or other persons employed by the company(5), 
unless they have expressly or tacitly permitted its commission (5). 

A director is not responsible for declaring a dividend unwisely. He is liable if he 
pays it out of capital, but the onus of proving that he has done so lies upon the person 
who alleges it (6). The directors cannot be made liable for an infringement of patent 
by the company merely by reason of their position as directors, even in a case where 
they are the sole directors and shareholders of the infringing company (7). 

Where it is provided in the articles of association that the directors shall not be 
liable for ‘Vilful default”, they must be shown to have known that they were doing 
wrong (8). For the meaning of the expression “wilful default” see notes to s. 25-A ante. 
A director is entitled to rely on his subordinates doing their duty in the absence of any 
ground for suspicion, and is not liable if the company sustains damage owing to the 
fraud and neglect of such subordinates (9). On this question in the case ol the National 
Bank of Wales (Ui), Lindley, M. R. observed: “Business cannot be carried on upon 
principles of distrust. Men in responsible position must be trusted by those above them, 
as well as those below them, until there is reason to distrust them. We agree that care 
and prudence do not involve distrust; but for a director, acting honestly himself, to be 
held legally liable for negligence in trusting the officers under him not to conceal from 
him what they ought to report to him, appears to us to be laying too heavy a burden 
on honest business men.” This case was taken to the House of Lords in Dovey v. 
Cory (11) whtre Lord Davey said: “I think respondent was bound to give his attention 
to exercise his judgment as a man of business on the matters which were brought before 
the board at the meetings which he attended and it is not proved that he did not do so. 


(98) Tottcrdell v, Fareham Blue Brick Co. [18661 I C.P. 674; Biggerstaff v, Rowatt's Wliarf 
f}896] 2 Ch. 93, 

(99) Dey v. Pullinger Engineering Co. [1921] 1 K.B. 77y overruling Premier Industrial 
Bank v. Carlton Manufacturing Co. [1909] 1 K.B. 106. 

(1) Wandsworth Gas Light Co. v. Wright [1870] 22 L.T. 404; Irvine v. Union Bank of 
Australia [1877] 12 App. Cas, 366. 

(2) Houldsworth v, Evans [1868] L.R. 3 H.L. 263, per Lord Cranworth. 

(3) Bhagirath Spinning & Weaving Co. v. Balaji Bhavani [1930] B. 267, 54 Bom. 178, 

32 Bom. L.R. 87, 127 I.C. 419. i J » 

(4) Claridge's Patent Asphalte Co. [1921] 1 Ch. 543; Brazilian Rubber Estates [1911] 
I Ch. 425. 

(5) CargUl u. Bower [1878] 10 Ch. D. 502. 

(6) City Equitable Fire Insurance Co., supra. 

Thompson Houston Co. v. Sterling Accessories Ltd. [1924] 2 Ch. 33. 

(8) City Equitable Fire Insurance Co. [1925] 1 Ch. 407. But bv the new s. 86 C such 

articles have been rendered void. 

(9) Ibid; Dovey v. Cory [1901] A.C. 477. 

(10) [1899] 2 Ch. 629 at p. 673. 

(11) [1901] A.C. 477 (493). 
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But 1 thinjt he was entitled to rely upon the judgment, information and advice of the 
chairman and general manager, as to whose integrity, skill and competence he had no 
reason for suspicion. I agree with what was said by Sir George Jessel in In re HaUmark^s 
care (12), Chitty J. in In re Denham & Co. (13) that directors are not bound to examine 
entries in the company's books, it was the duty of . . . and (possibly) of the chairman 
to go carefully through the returns from the branches, and to bring before the board 
any matter requiring their consideration ; but the respondent was not, in my opinion, 
guilty of negligence in not examining them for himself, notwithstanding that they were 
laid on the table of the board for reference.” Omission on the part of a director to 
attend meetings of the company is not the same thing as neglect or omission of the 
duties which ought to have been performed at those meetings; so the director was not 
liable for the fraud of the paid officers of the bank (14). A director if employed as a 
servant to collect money for the company may however be convicted as a clerk or 
servant (15). 

Where a retired director of /. & /. Cash, Ltd, set up the same class of business ai 
Joseph Cash Co,, it was held that though the defendant's surname liappened to be Cash 
he was not entitled to sell goods in a manner calculated or likely to mislead or deceive 
the public into the belief that the business of the defendant was the business of the 
plaintiS, and accordingly an injunction was granted (16). 

Where a director purchased property without a mandate from the company and 
under such circumstances as did not make him a trustee thereof for the company, and 
thereafter he sold the same to the company at a profit, it was held that whether or not 
the company was entitled to a rescission of the contract of resale, it was not entitled 
to affirm it and at the same time to treat the director as trustee of tlie profits made (17). 

A Civil Court can grant an injunction on the application of a director restraining 
his co-directors from wrongfully excluding him from acting as a director (18). 

As tlie shareholders leave all the business of the company in the hands of the 
directors, it is highly incumbent on them that they act without raising the slightest 
suspicion of dishonesty (19). 

Duties of directors ;—^Thc manner in which the work o£ a company is to be 
distributed between the board of directors and the staff, is a business matter to be 
decided on business lines. The larger the business carried on by the company, the more 
numerous and the more important the matters, they must of necessity be left to the 
managers, the accountants and the rest of the staff (20). 

In ascertaining the duties of a director it is necessary to consider the nature of the 
company's business and the manner in which the work of the company is, reasonably 
in the circumstances and consistently with the articles, distributed between the directors 
and the other officials of the company. In discharging those duties a director (a) must 
act honestly, {h) must exercise such degree of skill and diligence as would amount to 
the reasonable care which an ordinary man might be expected to take in the circum¬ 
stances on his own behalf; but (c) he need not exhibit in the performance of his duties 
a greater degree of skill than what can reasonably be expected from a person of his 
knowledge and experience; in other words, he is not liable for mere errors of judg- 

(12) ri878]9 Ch. D. 329. 

(13) (18831 25 Ch. D. 752. 

(14) Cardiff Savings Bank [1892] 2 Ch. 100. 

(15) Queen v, Stuart [1894] 1 Q.B. 310. 

(16) T. T- Cash, Ltd. v. Cash [1900] 82 L.T. 655. 

(17) Burland v. Earle |I902) A.C. 33. 

(18) Sarat v, Tarak (1924] 51 Cal. 916. 28 C.W.N. 803. 

(19) l>ik8hit dt Co. v, Mathura Prasad [1924] 22 A.L.J. 883. 

(20) City Equitable Fire Insurance Co. [1925] 1 Ch. 407. 
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ment; he is (d) not bound to give continuous attention to the affairs of his company; 
his duties are of an intermittent nature to be performed at periodical board meetings 
and at meetings of any committee to which he is appointed, and though not bound to 
attend all such meetings, he ought to attend them when reasonably able to do so; 
and (e) in respect of all duties which, having regard to the exigencies of business and 
the articles of association, may properly be left to some other oiheial, he is in the absence 
of suspicious grounds justified in trusting that official to perform such duties honestly (21). 

A director who signs a cheque that appears to be drawn for a legitimate purpose 
is not responsible for seeing that the money is in fact required for that purpose, or 
that the cheque comes before him for signature in the regular way, having regard to 
the usual practice of the company. A director must of necessity trust the officials of 
the company to perform properly and honestly the duties allocated to them (21). 

Before any director signs a cheque or parts with a cheque signed by him, he should 
satisfy himself that a resolution has been passed by the board or committee of the 
board authorizing the signature of the cheque; and where a cheque has to be signed 
between meetings, he should obtain the confirmation of the board subsequently (21). 

The authority given by the board or committee should not be for the signing of 
numerous cheques to an aggregate amount, but a pro|>er list of the individual cheques 
mentioning the payee and the amount of each should be read out at the hoard or 
committee meetings and subsequently transcribed into the minutes of the meeting (22). 

It is the duty of each director to see that the company’s moneys are, from time to 
time, in a proper state of investment, except so far as the articles of association may 
justify him in delegating that duty to others (23). 

Directors* duties cannot be shirked by leaving everything to others (24). 

Before presenting the annual report and balance sheet to the shareholders aiwl 
before recommending a dividend, directors should have a complete and detailed list of 
the company’s assets and investments prepared for their own use and information and 
ought not to be satisfied as to the value of the company’s assets merely by the assurance 
of their chairman, however apparently distinguished and honourable, nor with the 
expression of belief of their auditors, however competent or trustworthy (23). 

It is not the duty of a big insurance company to supervise personally the safe 
custody of the securities of the company. It w'^ould be impracticable on every purchase 
of securities for actual delivery thereof to be made to the directors, or on etcry sale for 
the delivery to the brokers of the securities sold, to await a meeting of the board or a 
committee of directors. The duty of seeing that the securities are in safe custody must ot 
necessity be left to some official of the company in daily attendance at the office ot 
the company, such as the manager, accountant or secretary (23). 

An outsider dealing with a company cannot be compelled to search the register 
and find for himself whether a person who was permitted to act as a director for any 
length of time was also its director de jure (25). 

General observations :—^The articles of association, though not themselves a 
cnatract between the company and the director, must be regarded as showing the terms 
upon which on the one hand he agrees to act as a director and on the other hand the 

(21) City Equitable Fire Insurance Co. (supra); see also Overend 6c Gurney Co. t*. 

Gibb [1872] 5 H.L. 480; Langunas Nitrate Co. v. Lagunas Nitrate Syndicate [18991 

2 Ch, 392; Dovey v. Cory [1901] A.C. 477; and Brazillian Rubber Estate (supra). 

(22) City Equitable Five Insurance O). (supra), distinguishing Joint Stock Discount Co. 

V. Brown [1869] 8 Eq. 381. 

(23) Ibid. 

(24) Drincqbicr v. Wood [1899] 1 Ch. 393. 

(25) Pudumjcc u. Moos [1925] 27 Bom. LJR. 1218, fl92S] B. 28; Mahony v. East Holyford 

Mining Co. [1875] 7 H.L. 869. 
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company agrees to pay him remuneration for his services (26). But the articles do not 
constitute a contract with the vendor (27). ^ 

One company may be a director or manager of another company (28). A director 
cannot make any profit out of his agency without the knowledge and consent of his 
principal«-the company (29). 

K there is no power to remove a direaor, the articles must first be altered to give 
such a power before he can be removed (30). But see the new s. 86-G. 

A director can, if qualified, sustain an action in his own name against the other 
directors on the ground of individual injury to himself and for an injunction to restrain 
them from wrongfully excluding him from acting as a director (31). 

A company is liable in an action of deceit for the fraud of its directors in managing 
the affairs of the company to the same extent as if the fraud were its own (32). 

An article authorising the company in a general meeting from time to time to 
Increase or reduce the number of directors, where such number has been absolutely 
prescribed within certain limits by another article, must be construed as authorising 
exercise of the power within those limits (33). 

As to the powers, duties, remuneration etc. of the directors and proceedings of 
their meetings, sec regs. 68 to 94 of Table A and notes thereto. See also notes to 
ss. 83 and 83’B. 

Knowledge :—The knowledge of a director is not necessarily the knowledge of the 
company (34). But if it is the duty of the director to disclose his knowledge to the 
company, then that knowledge may be attributed to the company (35). The knowledge 
of a common director (36), secretary (37), or manager (38), or other officer (39), is not 
necessarily a notice to the company. In order to prove such a notice it must be shown 
that it was his duty to the first company to communicate the fact to tlie second (37). 

Suit for removal :—A suit challenging the position of a particular board of 
directors and to remove the directors from the directorate is wrongly constituted. But 
a suit for a declaration that the plaintiff is a director and for the protection of his 
rights qua director is competent (40). 

83B. (1) In default of and subject to 

'***^'' regulations in the articles of a company 

other than a private company— 

(t) the subscribers of the memorandum shall be deemed to 
be the directors of the company until the first directors 
shall have been appointed ; 

(26) MoHneaux u. London &c. Insurance Co. [1902] 2 K.B. 589, 596. 

(27) Caribbean Co. [1875] 10 Ch. App. 614. 

(28) Bulaways Market & Offices Co. [1907] 2 Ch. 458. 

(29) Parker v, McKenna [1875] 10 Ch. App. 96; Bray u. Ford [1896] A.C. 44, SO. 

(30) Imperial Hydropathic Hotel Co. v, Hampson [1882] 23 Ch. D. 1. 

(31) Pulbrook u. Richmond &c. Co. [1878] 9 Ch. D. 610; Subramania v. United India 
L. I. Co. [1928] M. 1215, 55 MX.J. 385. 

(32) Barwick v, English Joint Stock Bank [1867] L.R. 2 Ex. 259, 16 L.T. 461. 

(33) Ramki8sanda8 u. Satya Charan [1946] 50 C.W.N. 310. 

(34) Peruvian Railways Co. u. Thames Insurance Co. [1867] 2 Ch. App. 617. 

(35) Mathern Steam Tramway Co. r. Lang [1927] 33 Bom. L.R. 184. 

(36) Marseilles Extension Ry. Co. [1871] 7 Ch. App. 161; David Payne 6c Co. [1904] 
2 Ch. 608* 

(37) Fenwick Stobbart 6c Co. [1902] I Ch. 507. 

(38) Hardy u. Metropolitan Land Co. [1872] 2 Ch. App. 427. 

(39) Ha0mhire Lana Co. [1896] 2 Ch, 743. 

(40) Sati Nath v. Suresh Chandra [1941] 1 Cal. 560. 



246 INDIAN COMPANY LAW fS. 83B 

(it) the directors of the company shall be appointed by the 
members in general meeting; and 
(in) any casual vacancy occurring among the directors may 
be filled up by the direcors, but the person so appointed 
shall be subject to retirement at the same time as if 
he had become a director on the day on which the 
director in whose place he is appointed was last 
appointed a director. 

(2) Notwithstanding anything contained in the articles of a 
com^ny other than a private company not less than two-thirds of 
the whole number of directors shall be persons whose period of office 
is liable to determination at any time by retirement of directors in 
rotation : 

Provided that nothing herein contained shall apply to a 
company incorporated before the commencement of the Indian 
Companies (Amendment) Act, 1936, where by virtue of the articles 
of the company the number of directors whose period of office is 
liable to determination at any time by retirement of directors in rota¬ 
tion falls below the two-thirds proportion mentioned in this section.^ 

This section also was inserted by the amending Act XI of 1914. It does not apply 
10 a private company. See reg. 68 of Table A and notes. 

By the Companies (Amendment) Act, 1936 the original s. 83-B has been numbered 
as 8ub-s. (1), and sub-s. (2) with its proviso has been added. This amendment is 
intended to secure greater independence to the directors by limiting the number of 
nominated or ex-officio directors —Notes on Clauses, See s, 87 I. The Companies 
(Amendment) Act, 1936 came into force on 15th January, 1937. 

Appointment of directors :—If the first directors are not named in the articles, 
their appointment may be made by the subscribers to the memorandum of association, 
cither by the majority at a meeting of the subscribers or by a writing signed by all the 
subscribers (41). 

As to the restrictions on the appointment of directors by the articles or advertise¬ 
ment thereof in the prospectus, see the next section. 

Where the shareholders alone have the right to appoint directors, they cannot by 
agreement give another company a power to nominate a director (42); but if the articles 
authorise delegation of the power to a third party, the Court will recognize the right 
so delegated (43). A mere right of nomination will not necessarily amount to an 
appointment of the directors nominated, and the C.ourt may grant or refuse specific 
performance of the agreement (44). 

Where the express power of appointing additional directors is vested in the board, 
it excludes any implied concurrent power to the same effect in the company (45). Where 
the power is given by the articles to the shareholders alone to appoint a managing 

(41) John Morley Building Co. v, Barras [1891] 2 Ch. 386, 392; Great Northern Salt 

Works [1890] 44 Ch. D. 472. 

(42) James v. Eve [1873] 6 H.L. 335. 

(43) Moriarty v. Regent Garage Co. [1921] 2 K.B. 766, 786. 

Rubber Lands [1916] 85 L.J. Ch. 801, 114 L,T. 676. 

(45) Blair Open Hearth Furnace Co. v, Reigart [1913] 108 L.T. 665, 29 T.L.R. 449: but 

see Foster v. Foster [1916] I Ch. 532. 
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director, the directors cannot by an agreement g^vc him power to nominate a director (46). 
See notes to reg. SS of Table A. 

Where a person has accepted the office of director and acted as such, an agreemimt 
ought to be inferred that he will serve the company on the term as to qualification and 
otherwise contained in the articles of association, and on the part of the company 
that he shall receive the remuneration and all the benefits which those articles provide 
for directors (47) 

When a director's office will be vacated :—^The office of a dirccior will be ipso 
facto vacated on hap|>ening any of the events provided in s. 86-1 and in the articles, 
such as, if he becomes bankrupt or insolvent (48); but this does not prevent a person 
who is a bankrupt at the time of his appointment from holding the office (49), As to 
the meaning of the word insolvent see Sissons v. Sissons (50), Various facts and 
admissions showing that the director knows that he cannot meet his liabilities con¬ 
stitute evidence on which the Court may find him to be disqualified under such an 
article (51). Absence through sickness however is not a disqualification (52). See rcg. 77 
of Table A and notes thereto. 

If the vacated director's place is not validly filled up at the first or the adjourned 
meeting, they will continue in office (53). But where no meeting is held during the 
year, the directors who ought to have retired at the meeting for that year cease to be 
directors on the expiration of the year (54). See regs. 81 and 82 of Table A and notes 
thereto. 

Appointment of managing director :—^Directors cannot appoint one of themselves to 
an office of profit or delegate powers to a managing director, unless expressly empowered 
by an article or by a resolution of the company (55). If the articles give the power of 
appointing a managing director to the board, the company in general meeting cannot 
make the appointment even if there is another article empowering them to manage only 
subject to such regulations as the company may prescribe (56). 

Managing director's remuneration :—If the managing director's commission is on 
“net profits,” or “profits earned by the company,” this mciins the receipts of the year 
over the current expenses and out-goings of the year, i.e., the fund which but for such 
commission might for ihat year be lawfully applied in payment of dividend, and any 
liability for excess profits duty for that year must be deducted in arriving at the “net 
profits” (57). See s. 87-C and rcg. 72 of Table A and notes thereto. 

Chairman of the hoard of directors :*-If the articles empower the directors to 
elect chairman and determine the period for which he is to hold office, and tlic directors 
appoint a chairman, they appoint him for such time as they think fit and there is no 
contract that he shall remain chairman until he ceases to be director, but it is open to 
the directors at any time to substitute another chairman at his place (58). Sec rcg. 90 
of Table A and notes thereto, 

(46) James v. Eve f187.3] 6 H.L, 335. 

(47) Anglo-Austrian P. & P. Union [1892] 66 L.T. 250, 118921 2 Ch. 158. 

(48) Bodega Co. [1904] 1 Ch. 276. 

(49) Dawson u. African Consolidated See, Co. [1898] 1 Ch. 6. But see the new s. 86-A. 

(50) [1910] 54 S.J. 802. 

(51) London & Counties Assets Co. v, Brighton G, C. Hall [1915] 2 K.B. 483. 

(52) Mack's Claim [1900] W.N. 114; McConnell’s Claim [1901] 1 Ch. 728. 

(53) Great N, S. Sc Chemical Works [1890] 44 Ch. D. 472 at p. 482. 

(54) Consolidated Nickel Mines [1914] 1 Gh. 883 (there was a question of remuneration). 

(55) Boschock Proprietary Co. u. Fuke [1906] I Ch. 148 at p. 159; Nelson u. James Nelson 
Sc Sons [1914] 2 K.B. 770 at p. 779. 

(56) Thomas Logan Ltd. v, Davies [1911] 104 L.T. 914. 

(57) Patent Castings Syndicate v, Etherington [1919] 2 Ch. 254; Vulcan Motor Sc 
Engineering Co. u, Harapson [1921] 3 K.B. 597, 

(58) Foster v. F^ter [1916] 1 Ch. 532, 
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SUE4S* (1), cL (Hi) One of the articles of a company provided; The directors 
shall have power at any time, and from time to time, to appoint any other qualified 
person to be director, either to fill a vacancy or as an addition to the board but so that 
the total number of directors shall not at any time exceed the maximum number fixed 
by the articles and any person so appointed shall retain his office only until the next 
following meeting, and shall then be elegible for reelection: heldj the ordinary power 
of the company in general meeting to appoint additional directors had not been excluded 
by the articles of association (59). 

Retirement of directors :—In the case of a public company and a private company 
which is the subsidiary company of a public company, at the first ordinary meeting the 
whole of the directors shall retire from office and thereafter the rotation of directors 
shall be as provided by regs. 78 to 82 of Table A which regulations have now been 
made compulsory by amendments made in s. 17 by the Amendment Act XXII of 1936. 
As to retirement of directors by regsignation see notes to s. 83A and reg. 77 of Table A. 


84 . (I)A person shall not be capable of being appointed 
director of a company by the articles, and shall not be named as a 
director or proposed director of a company in 
any prospectus issued by or on behalf of the 
company or in relation to any intended 
company or in any statement in lieu of pros- 
on behalf of a company, unless, before the 
registration of the articles or the publication of the prospectus, or 
the filing of the statement in lieu of prospectus, as the case may be, 
he has by himself or by his agent authorised in writing— 

(i) signed and filed with the regisrar a consent in writing to 
act as such director; and 


Restrictions on appoint¬ 
ment or advertisement of 
director. 


pectus filed by or 


(it) save in the case of companies not having a share capital, 
either signed the memorandum for a number of snares 
not less than his qualification (if any) or taken from 
the company and paid or agreed to pay for his 
qualification shares or signed and filed with the 
registrar a contract in writing to take from the com¬ 
pany and pay for his qualification shares (if any) or 
made and filed with the registrar an affidavit to the 
effect that a number of shares, not less than his quali¬ 
fication {if any), are registered in his name. 

(2) On the application for registration of the memorandum and 
articles, if any, of a company the applicant shall file with the 
registrar a list of the persons who have consented to be directors 
of the company, and, if this list contains the name of any person 
who has not so consented, the applicant shall be liable to a fine 
not exceeding five hundred rupees. 


(59)Topanda8 v. Yeotmal Electric Supply Co. [1940] S. 187, 190 I.C. SSI, rdying 
Worcester Corsetry, Ltd. v. Wirings [1936] Ch. 640. 
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(3) This section shall not apply to a private company or a com¬ 
pany which was a private company before becoming a public 
company nor to a prospectus issued by or on behalf of a company 
after the expiration of one year from the date at which the company 
is entided to commence business. 

Amendlmeiit :—^By the Companies (Amendment) Act, 1936, following s. 140 of the 
English Act of 1929, in cl. (ii) of sub-s. (1) for the words company limited by 
guarantee and*’ after the words “in the case of,” the word “companies” has been 
substituted, and the words in italics have been inserted, and in sub-ss. (2) and (3) also 
the words in italics have been inserted. 

Effect of amendment :—^The amended section provides: If directors are sought 
to be appointed by the articles or named in a prospectus issued by the company or in 
a statement in lieu of prospectus, their consent in writing, signed by themselves or by 
their respective agents authorised in writing, should first be obtained. Where the 
articles require a share qualification of a director he must (i) cither have subscribed 
for those shares in the memorandum of association or («) signed a contract to take 
from the company and pay for the qualification shares and have the same filed with 
the registrar, or {iit) have taken from the company and paid for or agreed to pay for 
his qualification shares or (u') made and filed with the registrar an affidavit to the effect 
that a number of shares, not less ilian his qualification, is registered in his name. This 
last provision makes it possible, it is apprehended, to acquire his qualification shares, if 
he can so secure it, without fuying for them in cash. Tliis section does not apply to a 
private company or one which subsequently became a public company, nor to a 
prospectus issued after the expiration of one year from the date at which the company 
is entitled to commence business. 

This section applies to companies which invite the public to take shares, and 
probivbly does not apply to a prospectus sent to the existing shareholders only (60). 

The result of non-compliance of sub-sec. (1) is not stated. Probably the appoint¬ 
ment is void and the person responsible is liable in damages. 

What U good payment ;—The shares to be taken by a director need not l>c paid 
for in cash. Any honest payment in money’s worth is a good payment (61). A person 
who acts as a director is sometimes deemed to have agreed to take his qualification 
shares (62). 

For the form of consent of directors, sec Form IX, for the form of the list of 
directors so consenting, sec Form X and for the form of agreement to take qualification 
shares by the directors, see Form XI in App. A. 

85 . (1) Without prejudice to the restrictions imposed by- 

section 84, it shall be the duty of every director who is by the articles 
_ required to hold a specified share qualification, 

and who is not alreidy qualified, to obtain his 
q^ualification within two months after his appointment, or such 
snorter time as may be fixed by the articles. 

(2) If, after the expiration of the said period or shorter time, 
any unqualified person acts as a director of the company, he shall 
be liable to a fine not exceeding fifty rupees for every day between 

(60) Burrows v* Matabeic Gold C!o. [1901) 2 Ch. 23 at p. 27. 

(6!) Star Steam Laundry Co. Dukas [1913] W.N. 39, 29 T,L.R. 269. 

(62)i:>cy V. Pullinger Engineering Co. [19211 1 K.B. 77, overruling Premier Industrial 

Bank v. Carlton Manufacturing Co. [19091 1 K.B. 106. 

32 
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the expiration of the said period or shorter time and the last day on 
which it is proved that he acted as a director. 

Amendment :—^By the Companies (Amendment) Act, 1936, the original sub>8. (2) 
has been omitted and sub-s. (3) has been renumbered as sub-s. (2). The reason for the 
omission is that the provision has been transferred to the new s. 86-1 (1) (a). 

Agreem^t to take qualification shares :—Unless the articles require it, a 
director need not hold any qualification; for there is nothing in the Act making obli¬ 
gatory on a director to hold shares (63). Even where the articles require a qualification, 
dacy may be amended so as to enable persons to be directors without any share qualifica¬ 
tion (64). Where the articles require a director to have a share qualification, the fact 
of a person becoming a director may be evidence of an agreement to take the qualifica¬ 
tion shares (65). But see the under-noted cases (66) where it has been held that merely 
acting as a director, or accepting the office and his continuing to act after the time by 
which the qualification ought to have been acquired does not amount to a contract to 
take the shares. The prospectus is not a satisfactory proof of an agreement binding the 
company to allot and the director to accept such shares (67). In the last cited cases 
the director was held not liable either on the ground of agreement or on the ground of 
estoppel. Merely accepting office of a director and acting as such do not constitute an 
agreement to become a member, but only a contract to qualify by taking the required 
shares within the time specified in the articles and if no time is specified within a 
reasonable time (68). As to the lapse of a reasonable time to take the qualification 
shares, see Portuguese C. C. Mines (69). The lapse of time within which the director is 
bound to qualify only amounts to an offer to take shares and no agreement to take 
them exists until the offer has been accepted, e.g., by placing the director on the register, 
by resolving to allot the shares to him or by so acting as to show that he has assumed 
that his offer has been accepted and by both parties acting on that assumption. Mere 
lapa^ of time will not turn the offer into a contract, and there is no contract unless the 
offer is accepted before the company goes into liquidation (68). Where the person 
attended meetings of directors but the qualification shares were not allotted to him and 
shortly after the company went into liquidation, it was held that no reasonable time 
having elapsed at the commencement of the winding up for performing the agreement 
(assuming there was one) to take the qualification shares consequently, he could not 
be held liable as contributory for the shares (70). Where the articles do not require 
such a qualification and the directors pass a resolution fixing the qualification, a director 

who is afterwards elected and act in that capacity does not thereby enter into an 

implied contract to take or hold the qualification shares (67). The prospectus is not a 
satisfactory proof of an agreement binding the company to allot and the directors to 
accept such shares (71). The articles can be altered under s. 20 ante so as to include 
non-shareholders as directors (67). 

Where a person has been given shares or shares have been transferred to him as 

qualification for his directorship, he becomes a member of the company; and if such 

person hold out that he is a shareholder, he is estopped from denying that he is one 


(63) Buckley 11 th ed. p. 392; Peoples' Bank of N. India, [1933] L. 51, 140 I.C, 128. 

(64) Peoples Bank of N. India (supra). 

(65) Portal v, Emmens (1875] 1 C.P.D. 664 (C.A.); Isaac's case (18921 2 Ch. 158; Herevnia 
Copper Co. (1894] 2 Ch. 403. 

(66) Metropolitian & Co. (187.3] 9 Ch, App. 102; Wheal Butter Consols (1888] 38 Ch. D. 42 ; 
Tenner's case [1877] 7 Ch. D. 132. 

Ruvigni's case (1876] 5 Ch. D. 306; People's Bank of N. India (supra). 

(68Un re Issue Co. (1895] 1 Ch. 226. ^ r / 

(69) (1891] 3 Ch. 28. ^ 

1*882] 25 CSi. D. 283, (C.A.). 

(71) People, Bank of N. India (supra). 
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(when the company goe$ into liqui<lation) on the ground that the transfer was a 
colourable transaction (72). Where there was an agreement by a firm to take 100 shares 
for being appointed agents of the company and a member of the firm signed the 
memorandum of association for that number of shares as qualification, it was held on 
facts that there was only one agreement and the allotment of shares to the firm was a 
satisfaction of the memt^r's signature to the memorandum and also of the qualification 
as a director (73). 

How they are to be taken :—Shares taken as a qualification need not be taken 
from the company, unless the director is named in the articles (74). It is enough if 
they arc taken in the open market or from a friend (75). They even need not be shares 
for which the qualifying director has paid (76). Even beneficial ownership is not 
necessary (77). The registered holder of the shares, though he has transferred them to 
another is eligible (77). Shares taken as a present from the promoters is a breach of 
trust (78), and the director must at count to the company for the amount (79); but he is 
nevertheless qualified (80). The bearer of a share warrant may be a member, if the 
articles so provided, but he shall not be qualified (81). 

The holding of shares as one of several joint holders constitutes a good qualifica*- 
tion (82), unless the articles require a sole holding (83). If the holding of shares is a 
condition precedent, the election of an unqualified director is void and he may by acting 
incur liabilities (84). But where it is not a condition precedent, he may act before he 
acquires the qualification shares (85). The ceasing to hold the qualification shares in* 
volves vacation of office (86). 

Holding qualification shares in trust for promoters :—If a director accepts and 
holds the nece.s8ary shares in trust for the promoters, he will be liable to pay up the 
amount of his qualification (87). It is a misfeasance for the directors to hold such shares 
as this puts them entirely at the mercy of the promoters. The measure of damages in 
such cases will be the highest value of the shares during their holding (87). 

The qualification must be obtained within two months after the appointment (88). 

Qualification not lost by mortgage of shares *The qualification of a director will 
not be lost by a mortgage of the shares (89). Where the articles j)ro\ ided the qualification 
of the director should be the ‘'holding in his own right’^ 300 shares the meaning of this 
phrase was that he must not only ha\c the legal right to deal with them, but must have 


(72) Mulk Raj v. Peoples Bank of N. India [1936] L. 480, 38 P.L.R. 816. 

(73) Dunster's case [1894) 3 Ch. 473. 

(74) Brown’s case [18731 9 Ch. App. 102; sec s. 84 (1), (i) and (ii); Carling’s case [1875] 

1 Ch. D. 115. 6 i J 

(75) Metropolitan &c. Co. [1873] 9 Ch. App. 102; Nusseervanji’s case, infra. 

(76) Nusservanji’s case [1889] 13 Bom. 1. 

(77) Grundy u. Briggs [1910] 1 Ch. 444; Dunster’s case [1894] 3 Ch 473 : Dover Coalfields 
Extension Co. [1907] 2 Ch. 76, [1908] 1 Ch. 65; Pulbrook : Richmond C. Mining 
Co. {1878J 9 Ch. D. 610. 

(78) Eden u. Ridsdale’s Ry. I^mp Co, [1889] 23 O.B.D. 368. 

(79) Hay’s case [1875] 10 Ch. App. 593. 

(80) ^rlin|^s^ca^sc^l875^ 1 Ch. D. 115; Innes «r Co. [1903] 2 Ch. 2S4 ; Hercynia CoppiT 

(82) Sec note (77) (supra). 

(8.^) Dunsrer’s case [I894 | 3 Ch. 437 at p. 478. 

(84) International Cable Co. [1892] W.N. 34, 66 L.T. 253. 8 T.I..R 316; Brown & Green 
Ltd. V. Hays [19201 36 T.L.R. 330. 

(85) Hamley’s case [1877] 5 Oi. D. 705. 

(86) Chandra Bhan v. Emp. [1914] 23 I.C 748, 15 Cr. L.J. 380. 

(87) London & S. W. Canal Co. [1911] 1 Ch. 346. 

(88) See London & S. W. Canal Co. [1911] 1 Ch. 346. 

(89) Cumming v. Prescott [1837] 2 r. dr C. 488. 
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the beaefidal ownership in them, although he may still be the beneficial owner if he 
has mortgaged the shares (90). 

Not qualified before registration :—Where transfers to the directors of their quali¬ 
fication shares were passed at a board meeting and tlicy were forthwith elected as 
directors, though the transfers were actually registered on a subsequent date, it was held 
by Astbury J. that before their appointment the transferees had acquired an absolute 
right to registration, but they were not qualified persons before actual registration and 
their appointment as directors invalid (91). 

Increase of qualification : —Tf after a director has acquired his qualification shares 
the qualification is increased he docs not vacate office for not acquiring them (92). A 
director acting without acquiring his qualification shares is however entitled to the 
remuneration prescribed in the articles (93). 

SUB-S. (2) :—^The High Court has no jurisdiction to take cognizance of and try 
an offence under this or any other section of the Act (94). See notes under s. 278. 

When summary proceedings are <ommcnced against a director under this sub-section, 
he can apply to the Court which hears the case for relief under s. 281 post (95). See notes 
to that section. 

86. The acts of a director shall be valid notwithstanding any 
defect that may afterwards be discovered in his appointment or 
qualification: Provided that nothing in this 
di^ow!^ section shall be deemed to give validity to acts 

done by a director after the appointment of 
such director has been shown to be invalid. 

English Act :—^This section corresponds to s. 143 of the English Act of 1929 which 
runs thus. “The Acts of a director or manager shall be valid notwithstanding any defect 
that may afterwards be discovered in his appointment or qualification." In the Indian 
Act the word “manager” has been omitted and the proviso is new. 

Section based on English decisions ;—^I'hc section seems to be based upon the 
principles of the decisions noted below (96), where it was held that if the articles so 
provide, the acts of the directors should be valid notwithstanding any irregularity subse¬ 
quently discovered regarding their appointment (97). The resolutions of a general meeting 
convened by de facto directors arc not invalidated by an irregularity in the constitution 
of the broad (98). 

Validity of acts of the directors :—As between a comj^xiny and third persons the 
directors de facto are directors de jute (99). Where directors were appointed at a meeting 
which was convened after a notice one day too short, the defect was cured by s 67 of the 


(90) Cooper v, Griffin [1892] 1 Q.B. 740 (754); Bainbridge v. Smith [1889] 41 Ch. D. 
462—pcr Colton L. J. 

(91) Spencer u. Kennedy [1926] Ch. 125. 

(92) Molineaux v. Lonaon &c. Insurance Co. [1902] 2 K.B. 589. 

(93) New Beeston Cycle Co. [1899] 1 Ch. 775. But see Exp. Barkenshaw [19041 2 K.B, 327. 

(94) Harish t;. Kavindra [1936] A. 830 (F.B.), [19361 A.L.J. 1105. 

(95) In re Gilt Edge Safety Glass, Ltd. [1940j Ch. 495. 

(96) Dawson v, African Consolidated Co. [1898] 1 Ch. 6; British Asbestos Co. v, Boyd 

[1903] 2 Ch. 439; Southern Counties Bank v. Rider [1895] 73 L.T. 374; Briton 

Medical Assn, v, Jones [1889] 61 L.T. 384; Bridport Old Brewery Co. [18671 2 Ch. 

D. 14; Harben v. Phillips [1883] 23 Ch. D. 14. / i i 

(97) Channel Collieries Trust v. Dover &c. Railway Co, [1914] 2 Ch. 506; Boschoeck 
Proprietary Co. u. Fuke [1906] 1 Ch. 148. 

198) Boschoeck Proprietary Co. v, Fukc, supra. 

(99) Hope Mills u. Sir Kowasji [1910] 13 Bom. L,R. 162, 10 LC. 748. 
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English Act of 1862 (corrcfiponding to the present section) (I). There is nothing in the 
section to liinit its operation to the validation of acts and conuacts affecting persons 
outside and not members of the company. Accordingly the calt by the directors was 
properly made (2). Acts bona fide done by a director are valid and that is so not only 
between the company and outsiders, but also between the company and its members (3). 
Where a person in good faith thinking himself to be a director so acts and signs a plaint 
on behalf of the company, he is regarded as a de facto director and his act is validated 
by this section (4). Where in the course of proceedings in Court a mere doubt is raised 
as to the validity of the position of such a director, such raising of doubt is not enough 
to **show^' that his appointment was invalid. The appointment cannot be considered to 
be “shown” to be invalid until the Court has come to a definite decision on the point (4). 

Ilic directors of a company knew that they had not paid the allotment and call 
moneys, but there was nothing to indicate that the fact that they had thereby dis¬ 
qualified themselves was present to their minds when they allotted the shares and made 
the calls. There was no defect in their appointment as directors. There was no suggestion 
that they acted dishonestly in passing the resolutions of allotment and calls. Held, that 
the acts of allotting shares and making the calls were valid (5). 

A person claiming protection under this section is entitled to it only if he is ignorant 
of the irregularity, although those acting for the company arc aware of it. But where 
such person is put upon inquiry as to the disputed right of the alleged director to act 
as such and failed to make proper inquiries, he is not entitled to the protection of this 
section (6). Thus a director, who has been such from the formation of the company and 
has taken an active part in the management, will not be allowed to set up that thd 
directors were illegally appointed, so that everything done by them was ah initio void 
or that notices ol his own acts were not served upon him (7). A defect in the formation 
of the board cannot adversely affect the right of a person who has no knowledge of the 
infirmity (8). 

Where a company is shown to have accepted a certain person for many years as its 
director and has never on any occasion repudiated any of his acts as such, it is not 
open to a shareholder or any other person to challenge the appointment of such a 
director (9). 

Proviso :—^The provisions of this section do not operate to render good the authority 
of former directors who without being re-elected continue after the expiration of their 
terms of office to discluirge the duties of directors well knowing that they have not been 
re-elected (9). The receipt of |Kiyment made by these as directors by one aware of their 
true position does not estop that person from subsequently questioning their legal 
auiiiority to demand as directors payments from him (10). When a defect has been 
discovered, subsequent acts arc not valid (11). The section may however '\alidate acts of 
the director not only as between the company and the outsiders, but as between the 


(1) Barton Medical &c. Assn. v. Jones fl889] 61 L.T. 384. 

(2) Barton Medical &c. Assn, v, Jones, supra. 

(3) Ram Narain v. Ramkishen [19UJ 10 I.C. 515. 

(4) Ram Ra^hubir v. United Refineries Ltd. [1931J R, 139, 9 Rang. 56, 134 LC* 737, 
This decision was passed after remand of the appeal [1930] R. 54 for finding facts 
necessary under s. $6. 

(5) Shiromani Sugar Mills u. Dcbi Prasad [1950] A. 508. 

(6) Kanssen v, Rialto (West End), Ltd. [1944] 1 All E.R. 751 (C.A.) reversing the judg¬ 
ment of Cohen, J, in [1944] 1 Ch. 154, 170 L.T. 161. 

(7) Jones v. North Vancouver &c. Co. [1910] A.C. 317. 

(8) Shivlal v. Tricomdas Mills Co. [1911] 14 Bom, L.R. 45, 

(9) Imperial O. S. & G. Mills u. Wazir Singh [1915] 31 I.C. 595, 182 P.W.R, 1915. 

(10) Tyne Mutual $. S. Insurance Co. v. Brown [1896J 74 L.T* 283. 

(11) Bridpoit Old Brewery Co. [1867] 2 Ch. App. 191; Harben u. Phillips (supra). 
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campatty and the members or between the members inter se(l2y While it validates the 
director's acts, it does not entitle him to the remuneration attached to the office (13). 

It has been held by the Lahore High Court that a director invalidly appointed cannot, 
in the absence of a provision in the articles, bind the shareholders unless the defect is 
unknown at the time (14). 

Sec reg. 94 of Table A post and notes thereunder. 

86A. (■/) If ony person being an undischarged insolvent acts 

as director or managing agent or manager of 
Ineligibility of bankrupt any company, he shall he liable to imprison- 
to act as director. ment foT a term not exceeding two years or to 

a fine not exceeding one thousand rupees or to both. 

(2) In this section the expression '^company*’ includes a company 
incorporated outside “India except Part B. States”[the Provinces of 
Pakistan and the capital of the federation (in Pakistan)] which has 
an established place of business within “India except Part B. States” 
\the Provinces of Pakistan and the capital of the Federation (in 
Pakistan)]. 

This section reproduces s. 142 of the English Act of 1929. The Select Committee 
observed: “Sub-section (1) of section 86-A has been altered so as to apply only to 
directors managing agents or managers and the word “bankrupt"' has been replaced by 
the expression in use in this country.” 

In this section in sub-s. (2) for the words “British India” the words within inverted 
commas have been substituted in India [vtde tlic India (Adaptation of Existing Indian 
Laws) Order, 1947 read with the Adaptation of Laws Order, 1950 and the amendments 
for Pakistan have been made by the Pakistan (Adaptation of Existing Pakistan Laws) 
Order, 1947 read with the Adaptation of Central Acts and Ordinances Order, 1949. 

India” :—See notes on p. 24 anfe. 

86B. If in the case of any company provision is made by the 
articles or by any agreement entered into between any person and the 
company for empowering a director or manager 
^ °f company to assign his office as such to 
another person, any assignment of office made 
in pursuance of the said provision shall, notwithstanding anything 
to the contrary contained in the said provision, be of no effect unless 
and until it is approved by a special resolution of the company : 

Provided that the exercise by a director of a power to appoint 
an alternate or substitute director to act for him during an absence 
of not less than three months from the district in which meetings of 
the directors are ordinarily held, if done with the approval of the 


(12) ^wson V. African Consolidated Co. (supra); Brirish Asbestos Co. t). Boyd (suDcal: 
Channel Collieries Trust v. Dover Ry. Co. (supra). 

(13) Ex p. Birkenshaw [1904] 2 K.B. 327. 

(14) Devi Ditta v. Standard Bank (1927) L. 797, 101 I.C. 568. 
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hoard of directors, shall not he deemed to he an assignment of office 
within the meaning of this section : 

Provided always that any such alternate or suhsitute director 
shall ipso facto vacate office if and when the appointor returns to the 
district in which meetings of the directors are ordinarily held. 

Explanation .—For the purposes of the provisos to this section, 
the presidency-towns of Calcutta and Madras shall he deemed to he 
part of the 24-Parganas and Chingleput districts, respectively, and 
the presidency-town of Bombay shall he deemed to he part of the 
Bombay Subarhan and the Thana districts. [Omitted in Pakistan]. 

The section follows s. 151 of the English Act of 1929 in controlling the practice of 
directors assigning their responsibilities. The Select Committee observed: "The proviso 
m<ike8 it clear that temporary appointments of alternate or substitute directors do not 
constitute an assignment of oflSce when made with the approval of the board of directors." 

Amendment: —The Explanation at the end of this section has been omitted in 
Pakistan by the Pakistan Adaptation of Central Acts and Ordinances Order, 1949 which 
came into force on 25th March, 1949. 

86C. Save as provided in this section, any provision, whether 
contained in the articles of a company or in any contract with a 
company or otherwise, for exempting any 
Avoidance of provisions director, manager or officer of the company or 

reUevine Itahihtv of . / P , n- r t ^ . 

directors. ony person {whether an officer of the company 

or not) employed by the company as auditor 
from or indemnifying him against any liability which by virtue 
of any rule of law would otherwise attach to him in respect of any 
negligence, default, breach of duty or breach of trust of which he 
may be guilty in relation to the company shall be void : 

Provided that — 

(a) in relation to any such provision which is in force at the date 
of the commencement of the Indian Companies (Amendment) Act, 
1936, this section shall have effect only on the ex^ration of a period 
of six months from that date, and 

(b) nothing in this section shall operate to deprive any person 
of any exemption or right to he indemnified in respect of anything 
done or omitted to be done by him while any such provision was in 
force, and 

(c) notwithstanding anything in this section, a company may, 
in pursuance of any such provision as aforesaid, indemnify any such 
director, manager, officer or auditor against any liability incurred by 
him in defending any proceedings, whether civil or criminal, in 
which judgment is given in his favour or in which he is acquitted, 
or in connection with any application under section 281 of this Act 
in which relief is granted to him by the Court, 
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This section has been inserted by the Amending Act XXII of 1936. It closely follows 
the provisions of s. 152 of the English Act of 1929. In tlie articles of association of many 
companies a provision is made for indemnifying directors, managers, officers and 
auditors. This section makes such provisions void except in cases where cl. (c) of the 
Proviso applies. If the provision is made in a separate contract it will also be void. 

Indemnity :—^Whcrc the articles provide for indemnity to directors for anything 
done by them, except where loss has been incurred as the result of wilful neglect or 
default on their part, in order to be guilty of wilful negligence the director must not 
only be guilty of, but he must know that he is committing, a breach of duty or is 
recklessly careless in the matter. A director is justified in trusting the integrity, skill 
and competence of the officials unless he has grounds of suspicion. Insolvency of an 
official does not necessarily mean tltat he is dishonest (15). As to what is a wilful 
default see notes to s. 25-A ante. 

Proviso, Clause (a) ;—The date of commencement of the Indian Companies 
(Amendment) Act XXII of 1936 is 15th January, 1937. 


86D. {!) No company shall make any loan or guarantee any 

loan made to a direstor of the company or to 

Loans of directors. f. r i i i ^ ^ ^ 

a firm of winch such director is a partner 
\or to a private company of which such director is a member or 
director]. 

(2) In the event of any contravention of sub-section (/) any 
director of the company who is a party to such contravention shall 
be punishable with fine which may extend to five hundred rupees, 
and if default is made in repayment of the loan or in discharging the 
guarantee shall be liable jointly and severally for the amount unpaid. 

(3) This section shall not apply to a private company {except 
a private company which is the subsidiary company of a public 
company) or to a banking company. 


This section has been inserted by the amending Act XXII of 1936. Suh-s. (!) 
prohibits companies to make or guarantee loans to their directors or the firms or private 
companies of the latter. Sub-s. (2) lays down the consequences of contravention of 
sub-s. (1). Sub-8. (3) makes the provisions of the section inapplicable to private com¬ 
panies other than subsidiary companies of public companies as well as to banking 
companies. 

In sub-s. (1) the words within square brackets have been substituted for the words 
“or to a private company of which such director is a director”, by the Indian Companies 
(Amendment) Act II of 1938. 


SUB-S. (2) ;—In contravention of the provisions of this section the directors 
sanctioned a loan to accused No. 2, who was a director, for a period of one year. 
Before the year was out the complainant moved his fellow directors to cancel the earlier 
resolution. They refused to do this and resolved that as the year had not elapsed, they 
would not interfere. The complainant thereupon filed a complaint under this sub-section. 
The registrar was approached but he refused to intervene: Held that the parties to 
both the resolutions acted wrongly and the registrar should have taken action in the 
matter. The Court however did not think it necessary to intervene at the Instance of 
a private party and to punish the different accused persons for something done in 1939, 


(15) Doss V. Connell [1937] M. 124. 
I Ch. 407 (434). 


See also City Equitable Fire Insurance Co. [1925) 
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espedftUy as the loan had been nrpaid and no fmh breach under this section had 
been committed (16). 


SUaS* (3) 2 "— The exdu^on of sub>s. (1) from banking companies under this sub* 
section makes it clear that loans to directors of a bank are contemplated as part of its 
business (17). There is also no prohibition against a banking company lending money 
to concerns of which a director of the bank is also a director. There are certain prohi¬ 
bitions under this section; but these prohibitions do not apply to banking companies (18). 


Director not 
office of profit. 


to hold 


86E. No director or ■firm of which such director is a partner 
or private company of which such director is a director shall with¬ 
out the consent of the company in general 
meeting hold any office of profit under the 
company except that of a managing director 
or manager or a legal or technical adviser or a banker: 

Provided that nothing herein contained shall apply to a director 
elected or appointed before the commencement of the Indian Com¬ 
panies (Amendment) Act, 1936, in respect of any office of profit 
under the company held by him at the commencement of the 
said Act. 

Explanation .—For the purposes of this section the office of 
managing agent shall not be deemed to be an office of profit under 
the company. 


This section prevents directors from holding offices of profit under the company—- 
Notes on Clauses, The Select Committee observed: section 86-E the words legal 

or technical adviser’ ha\c been substituted for Solicitor* and a proviso has been added 
* to save from the operation of the section offices of profit held by directors elected or 
appointed before the amending legislation comes into force.’* 

A partner of one of the directors working as solicitor for the directors is entitled 
to charge for his professional senices in the absence of anything to show that he had 
not been duly appointed by the direc tors (19). 


86F. Except with the consent of the directors, a director of 
the company, or the firm of which he is a partner or any partner of 
such firm, or the private company of which he 
Sanction of directors a member or director, shall not enter into 
tracts. any contracts for the sale, purchase or supply 

of goods and materials with the company, pro¬ 
vided that nothing herein contained shall affect any such contract 
or agreement for such sale, purchase or supply entered into before 
the commencement of the Indian Companies (Amendment) Act, 
1936. 


Ulis.aectloa bas been inserted by the Companies (Amendment) Act XXn of 1936. 
It prohibits a director from making contracts for sale, purchase or supply of goods and 
niateriaU with the company except with the consent of the board of diiecnns. The 


(16) Subbier v. Lakshmna [19421 M. 452. [1942[ 1 MX.J. 520, [1942] M.W.N. 296. 

(17) Albuquerque v. ^thoUc Bank [1942] M. 737, [1942] 2 MXJ. 307, 55 MXi.W. 532. 

(18) Bank of Commerce Ltd. [1949] 53 C.W.N. 662. 

(19) Port Canning See. Co. [1871] 6 BLJt 278. 
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proviso exempt* «uch contracts made before the commencement of the aforesaid Amend-< 
ment Act, 15th January, 1937. 


86G. {!) The company may ^ extraordinary resolution 

remove any director, whose period of office is liable to determination 
„ .... at any time by retirement of directors in rota- 

Removal of inectors. 

tion, before the expiration of his period of 
office and may by ordinary resolution appoint another person in his 
stead. The person so appointed shall be subject to retirement at 
the same time as if he had become a director on the day on which 
the director in whose place he is appointed was last elected director. 
A director so removed shall not be reappointed a director by the 
board of directors. 

(2) This section shall not apply to directors elected or appointed 
before the commencement of the Indian Companies (Amendment) 
Act, 1936. 


This section has been inserted by the Companies (Amendment) Act XXH of 1936. 
It provides for removal of a director before the expiry of his term of office and does 
not, it seems, ordinarily apply to the ex officio or nominated directors. Sec notes to 
Reg. 86 of Table A. 


86H. The directors of a public company or of a subsidiary 
company of a public company shall not, except 
/'owws consent of the company concerned in 

general meeting ,— 

(a) sell or dispose of the undertaking of the company; 

(b) remit any debt due by a director. 


This section has been inserted by the Companies (Amendment) Act XXII of 1936 
and restricts the powers of directors in the matters of selling or disposing of the under< 
taking of the company and remitting any debt due by a director. 


Vacation of office of 861. (/) The office of a director shall 

director. }jg -vacated if — 

(a) he fails to obtain within the time specified in sub-section (1) 
of section [S5], or at any time thereafter ceases to hold, the share 
qualification, if any, necessary for his appointment, or 

(b) he is found to be of unsound mind by a Court of competent 
jurisdiction, or 

(c) he is adjudged an insolvent, or 

(c?) he fails to pay calls made on him in respect of shares held 
by him withitl six months from the date of such calls being made, or 

(d) he or any firm of which he is a partner or any private com¬ 
pany of which he is a director without the sanction of the company 
in general meeting accepts or holds any office of profit under the 
company other than that of a managing director or manager or a 
legM or technical adviser or a banker, or 



INDUK CXDMPANIES ACT 


8. 87] 


2S9 


(f) he absents himself from three consecutive meetings of the 
directors or from all meetings of the directors fOr a continuous period 
of three months whichever is the longer without leave of absence 
from the board of directors, or 

(g) he or any firm of which he is a partner or any private com^ 
pony of which he is a director accepts a loan, or guarantee from the 
company in contravention of section 86D, or 

(h) he acts in contravention of section 86F. 

(2) Nothing contained in this section shall he deemed to pre¬ 
clude a compt ‘ . . - > . 

director shall 
this section. 


any from providing by its articles that the office of 
be vacated on grounds additional to those specified in 


This section has been inserted by the Companies (Amendment) Act XXn of 1936. 
It provides for vacation of office by directors instead of having these matters to be 
provided for in the articles by some such regulation as regulation 77 of Table A— 
Notes on Clauses, 

See notes to reg. 77 of Table A. 

In cl. (a), 8ub-8. (1) of s. 861 the figure “84’^ was a mistake which has been corrected 
by substituting for it the figure “85” by the amending Act II of 1938. 

87. {!) Every company shall keep at its registered office a 

Register of directors, register of its directors, managers and manag- 
managers and managing ing agents containing with respect to each of 
them the following particulars, that is to say :— 

(a) in the case of an individual, his present name in full, any 
former name or surname in full, his usual residential address, his 
nationality and, if that nationality is not the nationality of origin, 
his nationality of origin and his business occupation, if any, ana if 
he holds any other directorship or directorships the particulars of 
such directorship or directorships ; 

(b) in the case of a corporation, its corporate name and regis¬ 
tered or principal office ; and the full name, address and nationality 
of each of its directors ; and 

(c) in the case of a firm the full name, address and nationality 
of each partner, and the date on which each became a partner. 

(2) The company shall within the periods respectively men¬ 
tioned in this sub-secion send to the registrar a return in the 
prescribed form containing the particulars specified in the said 
re^ster and a notification in the prescribed form of any change 
among its directors, managers or managing agents or in any of the 
particulars contained in the renter. 

The period within which the said return is to be sent shall be 
a period of fourteen days from the ^oint ment of the £rst directors 
of the com^ny and the penoff within which the said noHpeattoh 
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of a change is to be sent shall be fourteen days from the happening 
thereof. 

(3} The register to be kept under this section shall during busi¬ 
ness hours (subject to such reasonable restrictions as the company 
may by its articles or in general meeting impose so that not less 
than two hours in each day be allowed for inspection) he open to 
the inspection of any member of the company without charge and 
of any other person on payment of one rupee or such less sum as 
the company may impose for each inspection. 

(4) If any inspection required under this section is refused or 
if default is made in complying with sub-section (I) or subsection (2) 
of this section, the company and every officer of the company who 
is knowingly and wilfully in default shall he liable to a fine of fifty 
rupees. 

(5) In the case of any such refusal, the Court on application 
made by the person to whom inspection has been refused and upon 
notice to the company may by order direct an immediate inspection 
of the register. 

By the Companies (Amendment) Act, 1936, this section has been substituted for 
the original s. 87. It follows the provisions of s. 144 of the English Act of 1929. Hiis 
section provides that the register of direaors and managers shall be kept corrected 
and shall be open to inspection— Noie^ on Caluses. The Select Committee observed; 
*‘Wc have amplified the first sub-section of section 87 by including a reference to 
managers and managing agents, and providing for the case of firms. 

Although sub-s. (1) of the old s. 87 contained such vague expression as “from time 
to time,” the period of 30 days prescribed in form XXVI, of the Company Rules, 1914 
(repealed), was not meant to supplement it and was not mandatory; hence no offence 
was committed if a company failed to file notice of the change among directors within 
30 days from the date of occurrence (20). The company was entitled to the time until 
a new director had been appointed (21). But now a definite time limit has been fixed 
by 8ub-8. (2). 

Meaning of ^'manager*’ :—^Unless a person is in charge of the entire business of 
a company, he cannot l>e deemed to be the “manager” thereof. A person in charge of 
a branch bank therefore does not come within the purview of the term “manager” as 
used in this section (22). See notes to s. 2, sub-s. (1), cl. (9) ante. 

Outsiilers not bound to search registers :—Outsiders are not affected with notice 
of all that is contained in the register of directors kept under this section (23). Notwith- 
utanding the provisions of this section, the appointment of a director still remains part 
of “the indoor management” of the company, and outsiders are not bound to search 
the register for ascertaining whether a person acting as a director for some length of 
time is also a director de jure (23). 


(20) Lakshmana v. £mp. [1932] M. 497, 35 M.L.W. 661, following the decision of Cuxning 
J. in Kumud n. Emp. [1931] C 265, 58 Cal. 882, 35 C.W.N. 227, 32 Cr. L.J. 778. 

(21) Kumud V. Emp. (supra). 

(22) Ba8ant v. Emp. [1917] 19 Cr. L. J. 215, 43 IC 791. 

(23) Pudumjee & Co. u. M 
Holyfoid Minii^ Co. 

Sassoon Ir Co. Ltd. (1 


008 [1926] B. 28, 27 Bom. L.R. 1218, following Mahony o. East 
[1875] 7 H.L. 869; T.R. Pratt 6c Co. (Bombay) Ltd. u. E. ». 
936] B. 62, 37 Bom. L.lt 978, 161 I.C. 126. 
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SUB4I. <4) T-^Whexe a statutory duty it cast upon a company to do somethkig, it 
muat take steps to see that it is aware of all the changes it has to notify to the registrar, 
and if it fails to do so, then the company becomes liable for the default (24). The 
scheme of penalties in the Act makes the company liable for every default without 
proof of negligence. Hence no (hstlnction can be made between facts which are available 
from the records of the company and facts which are not (24). 

The word *Vho’’ in this sub-section refers only to an officer of the company and 
not to the company, and the words “knowingly and wilfully'* can only relate to a 
person and not to a company. So it is unnecessary in a case against the company for 
the prosecution to prove that any body connected ‘with the company had knowledge 
of the change (25). 

For form of the register and the particulars of the return to be sent to the registrar 
under sub-s. (2), see Form XU in App. A. 


Managing Agents, 

87A. (I) No managing agent shall, after the commencement 
of the Indian Companies {Amendment) Act, 

of more than tw enty years at a time. 

(2) Notwithstanding anything to the contrary contained in 
the articles of a company or in any agreement with the company 
a managing agent of a company appointed before the commence¬ 
ment of the Indian Companies (Amendment) Act, 1936, shall not 
continue to hold office after the expiry of twenty years from the 
commencement of the said Act unless then reappointed thereto or 
unless he has been reappointed thereto before the expiry of the 
said twenty years. 

(3) A managing agent whose office is terminated by virtue of 
the provisions of sub-section (2) shall upon such termination be 
entitled to a charge upon the assets of the company by way of in¬ 
demnity for all liabilities or obligations properly incurred by the 
managing agent on behalf of the company subject to existing 
charges and encumbrances, if any. 

(4) The termination of the office of a managing agent by virtue 
of the provisions of subsection (2) shall not take effect until all 
moneys payable to the managing agent for loans made to or remu¬ 
neration due up to the date of such termination from the company 
are paid. 

(5) Nothing in this section shall apply to a private company 
which is not the subsidiary company of a public company. 


(24) Public Prosecutor t>. Coimbatore >6^tiOiial Bank (19431 M. 214. [1943] 1 MX.!. 119, 

(19421 7<J1. ~ . . . ’ 

(25) ibid/public Prosecutor v. B. V. A. Lurv & Co. [19421 M. 75, 197 I.C 265, (19411 

M.W.N. 118 (Cr.), [1941] 2 MX.JV 487. ' * 
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The heading '^Managing Agents” and ss* 87-A to 87-1 have been inserted by the 
Ccnnpanies (Amendment) Aa XXII of 1936 for the purpose of controlling the appoint* 
ments, powers and actions of the managing agents of a company. S. 87-A limits the 
terms for which they may be appointed and may continue to act without reappointment— 
Notes on Clauses, The Select Committee observed: “We have redrafted subsection (2) 
of new section 87-A so as to avoid a possible implication that a managing agent whose 
appointment would otherwise expire earlier might be entitled under the sub-section to 
continue in office for 20 years after the commencement of the Amending Act, and at the 
same time to show that re-appointment is possible. The proviso lias been redrafted to 
refer specifically to loans made to the company, and to remuneration due from the 
company to the managing agent at the time of the termination of the managing agency, 
to secure to the managing agent a lien on the assets of the company to provide for any 
claims made on him for liabilities undertaken by him on behalf of the company. Wc 
have made it clear that the termination of a managing agency contract under this 
section does not affect any right tlie managing agent may have to be compensated for 
the premature termination of his functions.” For the effect of the new section sec 
Introduction under tlie heading “Managing Agents”. 

Section not retros{>ective :—^With respect to agency agreement, the amendment Act 
XXn of 1936 is not retrospective except that by this section a managing agency existing 
when that Act came into force can only survive for twenty years from that date (26). 

Appointment of managing agent :—^A provision in the memorandum of associa¬ 
tion of a company relating to the appointment of a managing agent is merely a detail 
of management for the purpose of carrying on the business of the company which is 
entitled to regulate tliat detail in such manner as if likes without going to the Court 
for sanction. The fact that the provision relating to the appointment of managing agent 
is inserted among the objects of the company makes no difference (27). Sec s. 10— 
Proviso and notes thereto. 

Where the contract was that the firm of M. F. & Co. for the time being should 
be the agents of the company for 25 years, the right to sue on the contract survived to 
their legal representatives after the death of M. F. (28). 

87B. Notwithstanding anything to the 
*** contrary contained in the articles of the com¬ 
pany or in any agreement with the company — 

(a) a company may, by resolution passed at a general meeting 
of which notice has been given to the managing agent in the same 
manner as to members of the company, remove a managing agent 
if he is convicted of an offence in relation to the affairs of the 
company^ punishable under the Indian Penal Code, and being under 
the ^ovisions of the Code of Criminal Procedure, 1898, non-bailable; 
and for the purposes of this clause, where the managing agent is 
a firm or company an offence committed by a member of such 
firm or a director of or an officer holding a general power of attorney 
from such company shall be deemed to be an offence committed 
by such firm or company : 


(26) Bhagwanji v. Alembic Chemical Works [1944] B. 20S, 46 Bom. LA. 165. 
{27)Ramchandra v. Chinubhai [1944] B, 76, 45 Bom. L.R. 1075. 
(28)Na»enwiBjee v, Gordon [1881] 6 Bom. 266. 
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Provided that a managing agent shall not he liable to he 
removed under the provisions hereof if the offending member, 
director or officer as aforesaid is expelled or dismissed by the 
managing agent within thirty days from the date of his conviction 
or if his conviction is set aside on appeal; 

(b) the office of a managing agent shall be vacated if he is ad¬ 
judged insolvent; 

(c) a transfer of his office by a managing agent shall be void 
unless approved by the company in general meeting: 

Provided that in the case of a managing agent’s firm a change 
in the partners thereof shall not be deemed to operate as a transfer 
of the office of managing agent, so long as one of the original 
partners shall continue to be a partner of the managing agent’s firm. 
For the purpose of this proviso ‘original partner^ mall mean, in the 
case of managing agents appointed before the commencement of the 
Indian Companies (Amendment) Act, 1936, partners who Were 
partners at the date of the commencement of the said Act, and in 
the case of managing agents appointed after the commencement of 
the said Act, partners who were partners at the date of the 
appointment; 

(d) a charge or assignment of his remuneration or any part 
thereof effected by a managing agent shall be void as against the 
company ; 

(e) if a company is wound up either by the Court or voluntarily, 
any contract of management made with a managing agent shall be 
thereupon determined without prejudice however, to the right of the 
managing agent to recover any moneys recoverable by the managing 
agent from the company : Provided that where the Court finds that 
the winding up is due to the negligence or default of the managing 
agent himself the managing agent shall not be entitled to receive any 
compensation for the premature termination of his contract of 
management; and 

(f) the appointment of a managing agent, the removal of a 
managing agent and any variation of a managing agenfs contract of 
management made after the commencement of the Indian Com¬ 
panies (Amendment) Act, 1936, shall not be valid unless, approved 
by the company by a resolution at a general meeting of the company 
notwithstanding anything to the contrary in section 86E : 

Provided that nothing herein contained shall ap^y to the 
appointment of a company’s first managing agent made prior to the 
issue of the prospectus or statement in lieu of prospectus where the 
terms of the appmntmeni of such managmg t^ent are there set fmth. 
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This secdoti provides for the removal of the managing agents» controls the transfer 
of oflke by them» prohibits assignment of their remuneration and gives the company 
certain powers of control over them. The Select Committee observed: “We have 
altered clause (a) to provide that it shall be for conviction of a non-bailable offence 
committed in relation to the company that a managing agent may be removed, and have 
dealt with those cases in which the managing agent is a firm or company. We have 
provided in clause (b) that a n oi dinaxy resolut ion, instead of an extraordinary resolution, 
should be sufficient for the approval of a transfer of office by a managing agent. In 
clause (d) we have provided that if the negligence or misconduct of the managing 
agent itself conduces to the winding up the managing agent shall be debarred from 
recovering compensation for the consequent termination of his contract. We have made 
it clear that clause (c) does not apply to appointments etc., made before the Amending 
Act comes into force, and have also saved from its operation those preliminary 
appointments announced in a prospectus, which it would be Impracticable to hold in 
abeyance until the first general meeting.” For the effect of the section see Introduction 
under the heading “Managing Agents”. 

CL, (a) :—^As in the case of a master and servant, so in the case of a company 
and its managing agents, in each case of misconduct justifying the termination of the 
employment, the question is whether the misconduct proved or reasonably apprehended 
has such a direct bearing on the employer’s business as to seriously affect or threaten 
seriously to affect the employer’s business or the employee’s efficient discharge of his 
duty to his employer (29). In the last cited case quarrels between partners of the firm 
of managing agents were held sufficient to justify termination of their employment. 

Under ss. 21 and 57 of the Specific Relief Act I of 1877, a limited company cannot 
be restrained by injunction from dispensing with the service of tlie managing agents, 
even when the contract of service provides that they are only to be removed in a 
specified manner and after a specified period. Nor can the shareholders be restrained 
by injunction from considering the question of such removal at an extraordinary general 
meeting of the company. The remedy of the managing agents for dismissal, if wrongful, 
lies in a suit for damages (30). 

of managing agent :—^This section is directed solely to securing that a 
managing agent shall not be validly appointed, removed or have his contract altered 
without a resolution of the company. It does not empower a company to remove its 
managing agent by an ordinary resolution at a general meeting where the articles 
prescribed that they were removable only by an extraordinary resolution passed at an 
extraordinary general meeting specially convened for the purpose. Where a company 
removes its managing agents by ordinary resolution of a general meeting contrary to 
its articles of association, and the Court affirms the continuance in force of the managing 
agents* appointment, the decree merely prevents dismissal of the managing agents or 
termination of their appointment at the instance of a majority in violation of the articles 
which the minority arc entitled to observe. As between the company and the managing 
agents it has not the effect of enforcing a contract of personal service. In such a case 
the question is much more than one merely concerning the internal management o| 
the company, and a suit for declaring the resolution as invalid is not barred (31). 

OL f~-As a general rule, a party to a contract cannot assign his liability 

thereunder without the other party’s consent. Under this clause too, the office of 

(29) Morarji Gohuldas & Co. v. Sholapur Spuming & Weaving Co. f 19441 P.C. 17, 48 

C.W.N. 181 (P.C.), [1944] A.L.J. 93. o i J 

(30) N. C. Sircar & Sons v. Baraboni Coal Co. [1911] 16 C.W.N. 289; see Gulab Singh 
o. Punjab Zemindara Bank [1940] L. 243. 190 LC. 819. 

(31) Ram Ktssendas v, Satya Charan [1950] P.C. 81 affirming the same case [vide note 

to cl. (f), infra] in 50 CW.R 310 W tbki point, ^ 
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mafmging agent cannot be transfmed without the consent of the company* The Act 
does nothing more than ^ve statutory recognition to the general law (32)* A transfer 
by the managing agent of a company of his office amounts to a transfer of his liability 
under a contract ami would be void against the whole world without the company's 
consent (32). This clause applies to the case of transto of office of a managing agent 
to hims4^ and certain other persons (32). 

Pratnso* A firm was appointed secretaries, treasurers and agents of a company by 
an agreement and subsequently all the original partners ceased to exist and to function 
as secretanes &c., and thereupon the company made its own arrangement. In a suit by 
an assignee of an assignee of smne of the original partners of the firm it was held 
that as neither the plaintiff nor any of his predecessors had compelled the company, 
as they could under the aforesaid agreement, to enter into a fresh agreement with 
them, the company was not bound to employ the plaintiff, and without setting up a 
novation or an estoppel the plaintiff could not sue for damages for breach of the 
agreement to which he was not a party (33); and there was no privity of contract 
between the company and the firm when all the original partners had ceased to exist 
as such (34). The definition of “original partners" given in the proviso says that it is 
only for the purpose of the proviso (34). The fact that under the Indian Partnership 
Act 1932 a firm possesses a distinct personality docs not involve that the personality 
continues unchanged so long as the business of the firm continues. The Indian Act, 
like the English Act, avoids making a firm a corporate body enjoying the right of 
perpetual succession (34). 

CL. (d) ;—The object of the restriction imposed by this clause is to prevent the 
managing agent from making a voluntary charge or assignment of his remuneration to 
the detriment of the company. This does not disentitle a creditor to recover his debt 
by attaching the remuneration to which the managing agent is entitled. A restraint 
on voluntary alienation does not bar a compulsory sale at the instance of a creditor (35). 

CL. (I) :-~This section does not empower a company to dismiss its managing 
agents by an ordinary resolution at a general meeting passed by a bare majority, where 
by the articles of association they are removable only (1) by an extraordinary resolution, 
(2) at an extraordinary general meeting, and (3) at which three-fourths of the share 
capital are represented (36). S. 54 of the Specific Relief Act read with s. 56 (f) thereof docs 
not prevent an injunction at the suit of some shareholders restraining the emnpany 
from acting contrary to the articles of association although the action complained of 
is connected with a contract of service (36). 

If a statute creates an obligation and provides in the same section or passage a 
specific means or procedure for enforcing it, no other method than that thus provided 
can be used for that purpose (37), 

87C. (0 Where any company appoints a managing agent 
after the commencement of the Indian Companies (Amendment) 
Act, 1936, the remuneration of the managing 

centage of the net annual profits of the cont’ 
pany, with provision for a minimum payment in the case'ofiabsence 


(32) Rainchandni v. CnUnubhai n9441 B. 76, 45 Bom. L.R. 1075. 

(33) Bfaagwanjl v. Alembic ChomaV worts [1944] B. 205, 46 Bom. L.R. 265; on amteal 
to tSe Privy CouncU [1948] 52 C.W.N. 681 {P.C.). 

(34) [1848] 52 C.WJJ. 681 (P.C.), supra. 

(35) Punattamdas v. Baijnaib firosad fI94l] C 240. 

(36) Ramldssandas tr. Satya Charur [1946] 50 CWJ4. SKV-fter Ilobyshine, C. 7.6( Geode J. 

(37) Ibid-f«r Oenfle |. . < 
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of or inadequacy of profits, together with an office allowance to be 
defined in the agreement of management. 

(2) Any stipulation for remuneration additional to or in any 
other form than the remuneration specified in sub-section(I) shall 
not be binding on the company unless sanctioned by a special reso¬ 
lution of the company. 

(3) For the purposes of this section ‘net profits* means the 
profits of the company calculated after allowing for all the usual 
working charges, interest on loans and advances, repairs and out¬ 
goings, depreciation, bounties or subsidies received from \any 
Government] or from a public body, profits by way of premium on 
shares sold, ^ofits on sale proceeds of forfeited shares, or profits from 
the sale of the whole or part of the undertaking of the company 
but without any deduction in respect of income-tax or super-tax, ot 
any other tax or duty on income or revenue or for expenditure by 
way of interest on debentures or otherwise on capital account or on 
account ofxmy sum which may be set aside in each year out of the 
profits for reserve or any other special fund. 

(4) This section shall not apply to a private company except a 
private company which is the subsidiary company of a public com¬ 
pany or to any company whose principal business is the business of 
insurance. 

Thi« section has been insened by the amending Aa XXII of 1936. In sub-s. (3) the 
words within square brackets have been substituted for the word "Government” by the 
Government of India (Adaptation of Indian Laws) Order, 1937 which came into operation 
on 1st April, 1937. 

Sub-s. (1) provides for remuneration of the managing agents appointed by a com¬ 
pany after the commencement of the amending Act XXII of 1936, i.e., after ISth 
January, 1937 on the basis of a fixed percental of the net annual profits of the company 
noth iwovision for a minimum payment In the case of absence or inadequacy of profits 
together with an office allowance to be defined in the agreement of management. 
Sub-8. (2) provides that stipulation for any additional remuncrarion will not be binding 
on die company unless sanctioned by a special resolution. Sub-s. (3) lays down the 
meaning of "net profits” for the purpose of this section. Sub-s. (4) makes the provisions 
of this section inapplicable to a private company other than a subsidiary company of a 
public company as well as to insurance companies. The Sele« Committee observed: 
“We have saved from die operation of the first part of sub-section (1) those cases where 
a company appointt its first managing agents and sets forth the terms of remuneration 
to the prospectus. In order to efea this, the sub-seaion has been divided into two 
sub-secdons, the second containing the conditional prohibition of remuneration additional 
to or in any other form than that provided for by sub-section (1). In sub-secdon (2) we 
have included depreciation among the matters for which allowance is to be made in 
calculating net profits, and have supplemented these matters by the addition of certain 
otoer itms. We have also excluded private companies, and Insurance companies ftom 
the purview of the section.” 

•Nrt profits*' “Net profits” of a jotot-stodc company, it has been held, are the 
n«r|flus thf wtimated amount of die assets of the company after all its H«htnriy«, 
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iadwtins the MBount of the cmotixited cajdtalf have been deducted (38). But tide 
definition, it is apprehended, does iwt apply to the present section. The practice a 
company to n»ke no deduction in reject of income-tax and super-tax paid by the 
company in calculating the net profitt for calculation of the managing agent’s oora- 
misslon is in accordance with law, but the same principle cannot be applied to excess 
profits tax which it essentially different from income-tax; consequently in the absence 
of an agreement to the contrary, the excess profits tax must be deducted in ascertaining 
the annual profits of a company for the purpose of calculation of the managing agent’s 
commission (39). It was held in Ashton Gas Co. v. Attorney-General (40) that income- 
tax it payable out of profits, and cannot be deducted in ascertaining profits. See in 
this connection the case noted below (41). 

87D. (1) No company shall make to a managing agent of the 

company or to any partner of the firm, if the managing agent is a 
firm, [or to any member or director of the 
^ private company], if the managing agent is a 

private company, any loan out of moneys of 
the company or guarantee any loan made to a managing agent. 

(2) Nothing contained in this section shall apply to any credit 
held by a managing agent in a current account maintained subject 
to limits previously ap^oved by the board of directors by the com¬ 
pany with the managing agent for the purposes of the company's 
business. 

(3) In the event of any contravention of sub-section (1) any 
director of the company who is a party to the making of the loan 
or giving of the guarantee shall be punishable with fine which may 
extend to five hundred rupees, and if default is made in repayment 
of the loan or discharging the guarantee shall be liable jointly and 
severally for the amount unpaid. 

(4) Nothing in this section shall apply to a private company 
except a private company which is the subsidiary company of a 
public company. 

(5j Except with the consent of three-fourhs of the directors 
present and entitled to vote on the resolution, a managing agent of 
the company, or the firm of which he is a partner, or any ^rtner 
of such firm, or, if the managing agent is a private company, a 
member or director thereof, shall not enter into any contract for the 
sale, purchase or supply of goods and materials with the company, 
provided that nothing herein contained shall affect any such con¬ 
tract for such sale, purchase or supply entered into before the com¬ 
mencement of the Indian Companies {Amendment) Act, 1936. 

! 38)Binhey v. Ince HaU Coal & Co. [1886] 14 L.T. 392. 

39)Walchand & Co. v. Hindustan Construction Co. [1944] B. 5. 45 Bom. LJL 951. 

40) [1906] A.C 10. 

41) Edwards v. Sauton Hotel Go. [1943] 1 A£.R 176. 
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TIlii sectkw im been iii»er»»d by the Compeioks (Ameiuiiiieitt} Act XXD <rf I#3S. 
It pedbibitt iGam by a company to its managing agents or guaranteeing any loan made 
to ^bem* The Select Committee observed; “We have amended this section m the 
lines loUowed in our treatment of section 86-D> so as to prohibit loans absolutely* and 
have here also inserted a penal provision. The amendment made in sub-section <(2) 
explains itself. We have excluded private companies except those of one class fyoxn 
the operation of the section.” 

ha sub-6. (1) of this section the words within square brackets have been substituted 
lor the words “or to any director of the private company” by the Indian Companies 
(Amendment) Act II of 193B. 

87E. (1) No company incorporated under this Act after the 
commencement of the Indian Companies (Amendment) Act, 1936, 
which is under the management of a manag- 
Loans to or fcy com- ing agent shall make any loan to or guarantee 

pomes under the same ° j° 7 . t ° 

management. ony loan made to any company under manage¬ 

ment by the same managing agent, and no 
company shall after the expiry of six months from the commence¬ 
ment of the said Act except by way of renewal of an existing loan 
or guarantee given make any loan to or guarantee any loan made 
to any such company : 

Provided that nothing herein contained shall apply to loans 
made or guarantees given by a company to or on behalf of a com¬ 
pany under its own management or loans made by or to a company 
to or by a subsidiary company thereof or to guarantees given by a 
company on behalf of a subsidiary company thereof. 

(2) In the event of any contravention of the provisions of this 
section, any director or officer of the company making the loan or 
giving the guarantee who is knowingly and wilfully in default shall 
be liable to a fine not exceeding one thousand rupees and shall be 
jointly and severally liable for any loss incurred by the company in 
respect of such loan or guarantee. 

This section has been inserted by the Ck>mpanies (Amendment) Act XXII of 1936 
It controls the making of or guaranteeing loans between companies under the same 
management. The Select Committee observed. “The alteration made in sub-section (1) 
provides for excepting renewals of old loans or guarantees whose continuance may be 
essential to the survival of the company from the purview of the sub-section . . , Sub¬ 
section (2) has been expanded to include a civil liability in addition to the penalty . . . 
and to apply the penalty directly to the director or officer at fault.” 

87F. A company other than an investment company, that is 
to say, a company whose principal business is the acqumtion and 
holding of shares, stocks, debentures or other 
not purchase shares or debef,- 
same managing agent. tuTcs of atiy Company uudcT mattdgefitcttt by 
the same managing agent, unless the purchase 
has been previously approved by a unanimous decision of the board 
of directors of the purchasing company. 
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Tbiii mMm }m been insoted hy lim OompsaikB (Ameadmeat) Act XXSt of 1936* 
U cofitrole tbe ptuchaee by a company of ftbam and debenture of a company under 
tbe maimgeinent of tbe mme managing agent It aleo gives a definition of an inveft* 
meat company. The Select Committee observed: **The companies known as investment 
companies have been ejcduded from^ the operations of the section.** 

InveSliiioat company :—^An ^'investment company*’ has been defined in this section. 
In 8. 20 (!) of tbe English Finance Act, 1936 an "investment company" has been defined 
as a company the income whereof consists mainly of investment income, that is to say, 
income which, if the company were an individual, would not be earned income as 
defined in s. 14 (3) of the English Income Tax Act, 1918(42). A company is not an 
"investment company" within the meaning of s. 20 (I) of the English Finance Act, 1936, 
where the receipts from investments are more than counter-balanced by its trading 
losses, and in consequence, for the period taken into account in deciding whether its 
income consisted mainly of investment income, it had no income at all (42). 

87G. A managing agent shall not exercise in respect of any 
company of which he ts a managing agent a power to issue deben¬ 
tures or, except with the authority of the direc- 
Restriction on managing and within the limits fixed by them, a 

powers o manage- invest the funds of the company, and 

any delegation of any such power by a com¬ 
pany to a managing agent shall be void. 

This section has been inserted by the Companies (Amendment) Act XXII of 1936. 
It prohibits the managing agents from issuing debentures on behalf of the company 
and controls their power of investing the funds of the company. 

Where a managing agent who is not authorized to borrow has borrowed money 
which is not necessary and neither bona fide nor for the benefit of the company, the 
company is not liable for the amount borrowed (43). 

87H. A managing agent shall not on his own account engage 
in any business which is of the same nature 
Managing agent not to as and directly competes with the business 
"^^fng Zh^^bu^s on by a company under his manage- 

of managed company, ment Of by a subsidiary company of such 
company. 

This section has been inserted by the Companies (Amendment) Act XXH of 1936. 
It prohibits the managing agent from engaging in a business which directly competes 
with the business of the company under his management or a subsidiary company of 
such company. 

871. Notwithstanding anything contained in the articles of a 
company other than a private company the 
Limit on number of directors, if any, appointed by the managing 
tia^^ng ^ agent shall not exceed in number one-third of 

the whole number of directors. 

This section has been introduced by the Companies (Amendment) Act XXH of 1936. 
It limits the managing agimt’s power of appointing directors to one-third of the whole 
number of directors and exempts private companies from its operation. 

(42) F. P. H. Finance Trust, Ltd. v. Inland Revenue Comrl [1944J 113 L.JJLE. 339 (HX.). 

(43) Enquiry Insurance Co. v. DInsJbaw & Co. £1940} O. 202» 15 laick. 515. 



m mytAl^ dO&lt>AKY LAW tA M 


Contracts. 


Fonn of cootracts. 


88. (1) Contracts on behalf of a com* 

pany may be made as follows (that is to say):— 
(f) any contract which, if made between private persons, 
would be by law required to be in writing, signed by 
the pardes to be charged therewith, may be made on 
behuf of the company in writing signed by any person 
acting under its authority, express or imphed, and may 
in the same manner be varied or discharged; 

(if) any contract which, if made between private persons, 
would by law be valid although made by parol only, 
and not reduced into writing, may be made by parol 
on behalf of the company by any person acting imder 
its authority, express or implied, and may in the same 
manner be varied or discharged. 

(2) All contracts made according to this secdon shall be effec¬ 
tual in law and shall bind the company and its successors and all 
other pardes thereto, their heirs, or legal representadves, as the case 
may be. 


Contract how mado—witkout seal :—^This section enables a company as a general 
rule, to make a contraa without affixing the company's common seal thereto, as is in 
some cases under the English Act and was the case under the previous Indian Act VI 
of 1882, 8. 67. Even under the English Companies Act of 1862, it was held that a 
contract within the object of the company might be made by the direaors without 
seal (44). If a document under seal is necessary, then a mere defect in the manner of 
affixing the seal will not render the document invalid (45). 

Reg. 71 of Table A which is deemed to be incorporated in the articles of every 
company [s. 17, 8ub>8« (2)] provides that the business of the company shall be managed 
by the directors who may exercise aU such powers of the company as are not by the Act 
or the articles of the company required to be exercised by the company in general 
meeting. Of course the-directors may, if so authorised in the articles, by resolution 
delegate some of their powers to the managing director or the managing agents, or any 
particular director or directors or a committee of the directors. The execution of an 
instrument by or on behalf of the company, where the common seal is not required to 
be affixed thereto, may be done in the following form: The instrument may begin 
with the words, **This instrument is made between A. of the one part and—company. 
Ltd., of the other part" and end with the testimonium: “As witness the han^ of 
[the afoieskid A (where the instrument is executed by both the parties)], K and M 
two of the directors (or P, the managing director or R, the 'managing agent) of the 
said company, on its behalf, have or has set their (or his) hands" (46). 

Wkmrw semi is required to be affixed t —^Except in special cases where a seal is 
required by the provisions of the Act or the company's articles to be affixed to an 
instrument executed by the company, a contract or other instrument may be executed 
on behalf of the company without seal in the manner stated in the previous paragraph. 


(441 South of Irdand CoUi^ Co* u. Waddle (1868] 3 C,P. 463. 

(45) Mttsmrie E. Tramway C5o. v. Jaganiandar [1932] A. 141, [1931] AX.J. 

(46) See Palmer's Cono^any Precedmii, tSth ed., VoL t p* 306. 
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The Act provide* that a certificate of shares or stock (s. 29)^ a share-warrant (a. 43)» a 
power of attorney lot execution of deeds (s. 90) and a pow^r of attorney authorising 
a person to use its official seal at a place outside India or Pakistan, as the case may he 
(s. 9l)t should be under the common seal of the company. 

How seals are affixed and by whom :—A person having power to manage die 
afEairs of a trading company has implied power to affix the seal (47), and the right to 
use the seal of the company for the purposes of its business is usually vested in the 
directors who under rcg. 71 of Table A, as mentioned above, can exercise all the powers 
of the company (48). 

Where the articles make special provisions (as in reg. 76 of Table A) as to the 
affixing of the seal, these provisions must be strictly followed. But if the instrument 
is, on the face of it, regular, the outsiders who deal with the company have a right to 
presume that the seal has been duly affixed, that the directors were duly appointed 
and that their signatures duly made; and the burden of proving the contrary rests 
with those who allege it (49). 

Under the English law, a deed to be effectual must be sealed and delivered, but 
in the case of a corporation, the affixing of the seal imports delivery. Therefore, 
instead of the words ‘‘signed, sealed and delivered in the presence of . . . in the 
case of a company the following words at the end of an instrument are sufficient, 
namely, “the common seal was affixed in the presence of . . . and . . Prima facie 
if the common seal is duly affixed to a deed it became* operative (50). 

Where reg. 76 of Table A is adopted in, or not excluded from, the articles of a 
company, the resolution of the directors may be in the following form: “That the 
seal of the company be affixed to the instrument submitted to this meeting and 
expressed to be made between A of the one part and the company of the other pan 
in the presence of X and Y, two directors and Z, the secretary of the company who 
shall sign the instrument.*' 

In such a case the testimonium clause may run thus: “In witness whereof the 
company has caused its common seal to be hereunto affixed the day and the year first 
above written. The common seal of the company was affixed to the witliin written 
instrument in the presence of— 

(Signatures) Y | Directors 

Z Secretary." 

AttestatioB j—Where a mortgage deed is executed on l^half of a company, it ijH 
required to be attested by at least two witnesses (s. 59 of the Transfer of Property Act, 
1882). In such a case the instrument should be attested by two outsiders, and the 
signatures of the two directors and the secretary arc not sufficient (51). 

See notes to ss. 29, 43 and 90 and reg. 76 of Table A. 

Contract before incorporation :—^A company cannot be boimd by any contract 
made on its behalf before it comes into existence, nor can it, subsequent to its formatioiv 
ratify such a contract. But this need not prevent a contracting party under certain 
circumstances from becoming a trustee for the company in respea of agreement which 
sudi party has made for the company’s benefit (52), 


(47) Biggerstaff v. Rowatt** Wharf [1896] 2 Ch. 93. 

(48) See also Barned’s Banking Co. [1867] 3 Ch. App. 105, and Palmer’s Company Frece 
dents, I5th cd., Vol. I, p. 73. 

! 49) Fa!mer*s Company Frec^ents, 15th ed., Vol, I, p. 74. 

50)Ibid, pp, 74-75r 

SnDefdl u. White [1866] L.R. 2 CF. 144 (146). 

52)Weajnie Bros., Ltd. o. Eussa Engineering Wcarks [1928] 7 Rang. 144 (F.C.). 
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Coxitrm€t» by ttiaiungar i —A company which has appointed a manager of its 

business is bound by contracts made by him in the usual course of business, although 
sulEcient powers have not been delegated to him (53). Where goods arc supplied to tlic 
orders of unauthorized persons, the company is liable if the goods are received and used 
for the purposes of its trade (see the la*8t case). Where in a suit to enforce a contract 
entered into by the managing agent, the plaintiff joins both the managing agent and 
the principal, only one of them can be held liable; but if the agent stands alone as 
agent for an undisclosed principal both would be liable (54). 

Personal liability :—^Where an agreement to borrow money was not sealed with the 
seal of the company, nor coiuitersigned by the secretary pursuant to the articles of 
association, nor did the directors who signed the agreement express that they signed on 
behalf of the company, it was held that the directors were personally liable to repay 
the money (55). See notes to the next section. 

Tori ;—^But as regards tort the position is different. “In a sense, every tort is 
ultra vires, for no corporation is formed for the purpose of committing wrongs; but a 
company is not thereby exempted from liability ex delicto. It is liable for torts such as 
for instance malicious prosecution, libel or fraudulent misrepresentation committed by 
its agents, although no express command or privity of the company is proved. It may 
sometimes be liable for the acts of its liquidators** (56). 

Power to borrow :—A trading or commercial company, but not a literary or 
scientific society, has an implied power to borrow and to mortgage or charge all or any 
part of its property (57), and the contract need not be under seal (58). Where the chair¬ 
man of a company as principal officer, while carrying on business of the company, 
executed a declaration creating a lien on the company’s property in respect of a loan 
sanctioned by the board, but the articles of association were silent as to the authority 
of the person entering into agreement on behalf of the company, it was held that the 
chairman had implied authority to execute the declaration (59). Any other company 
may also borrow, if so authorised by its memorandum (60). If there is no jmwer to 
borrow, a loan is irrecoverable as a debt, and any security given for tlic debt is void (61). 
But where the lender is a company without power to lend and the borrower is a company 
without power to borrow, the latter by borrowing is a party to a breach of trust, and 
the money lent is recoverable (62). 

An overdraft at a company’s bankers is a loan (63). 

Ultra Tires pa3nnesit :—^A payment which is ultra vires is a breach of trust and the 
directors or other persons making the payment are liable to make good the money (64). 

Where borrowing power is limited ;—^Whcrc the borrowing powers of a company 
are limited, any security given for any amount lent to the company beyond the limit is 
void, even though the limit is subsequently increased (65). Where the borrowing powers 

(53) Smith v, Hull Gas Co, [1852] 11 C.B. 897; see also Royal British Bank v. Turquand 
[1856] 6 E. & B. 327; Overend, Gurney & Co. [1869] 4 Ch. App. 460. 

(54) Pattinson v. Bindhya Debi [1933] P. 196, 12 Pat. 216. 

(55) McCollin v. Gilpin [1880] 5 Q.B.D. 390. 

(56) Hals. (Hailsh.), p. 432 and the cases collected there. 

(57) Re Badger, Mansell v. Cobham [1905] 1 Ch. 568. 

(58) South of Ireland Colliery Co. v. Wad^e [1868] L.R. 3 C.P. 463, on appeal 4 C.P. 
617; Lawford v. Billericay &c. Council [1903] 1 K.B. 772. 

(59) Indus Film Corpn. [1939] S. 100. 

(60) Re Badger, Mansell o. CTobham {1905] 1 Ch. 568. 

(61) Troup’s case [18601 29 Bcav. 353. 

(62) ^ne8t v. Croysdill [I860] 2 Dc G. F. & J. 175; Moxham v. Grant [1900] 1 Q.B, 88; 

Metropolitan Land Co. [1872] 7 Ch. App. 427. i J x 

6 : Co. V. Blackburn dec. Society [1884] 9 App. Ca$. 857, 

64 Re Sharpe [1892] 1 Ch. 154. ^ 

(65) Fountain r. Carmanhan Ry. Co. [1868J 5 Eq. 316. 
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ai dli'ectors axe limited to a certain amount^ they cannot borrow beyond that amount, 
so as to bind the company (65). If however the borrowing is not in excess of the powers 
of the company, it may be ratified by the company in a general meeting (66) by an 
ordinary resolution (67)» 

Ultra vires contracts* —^It may be generally stated that a contract ultra vires the 
company is wholly void and cannot be enforced (68); and a contract not ultra vires the 
company, but ultra vires the directors, may be ratified by the shareholders (69). But if 
the company ratifies the contract without knowledge of the fact that it was entered 
into by the directors ultra vires, the company will not be bound by it (70). In England 
a contract made before the incorporation of a company by some person professing to act 
on its behalf cannot be ratified by the company after incorporation (71). The Indian 
law is different (see notes to s. 23). There is nothing however to prevent the company 
from entering into a new contract to carry into effect the terms of the pre-incorporation 
contract (72). Merc acting on the old contract does not make it binding on the 
company (73), not taking benefit under the same (74). A public company cannot make 
a binding contract until it is entitled to commence business complying with the provisions 
of 8. 103. 

Manager’s powers :—tlie directors appoint a manager or other official, he may be 
given authority by some resolution of the board or by an instrument under the company’s 
seal (75). The mere appointment of a manager under a power for that purpose, will only 
operate as a delegation to such manager of the ordinary commercial business of the 
company (76). 

Contract by agent :—person signing a contract in his own name, without 
qualification, is not exempted from liability on the contract by merely describing himself 
in the body of the contract as agent for a named principal without words expressly or 
by necessary Implication showing that he only signs as agent (77). Sec notes to the 
next section. Where a contract was within the scope of the business of the company, 
the contract, though not executed in accordance with the terms of the deed of settlement 
of the company, was held to have been ratified, if not authorised by the company (78). 

After the death of a director of a bank, its accountant sold certain property of the 
bank on its behalf without having any power of attorney. The transferee was familiar 
with the character of the bank from its inception: held that the sale was not binding 
on the bank (79). 


(66) Irvine u. Union Bank of Australia [1877] 2 App. Cas. 366 (P.C.). 

(67) Grant v. U. K. S, Rys. Co. [1888] 40 Ch. D. 135. 

(68) Ashbury Ry, Carriage Co. zk Riche [1875] 7 ILL. 653; Attorney General v. Great 
Eastern Ry. Co. [1880] 5 App. Cas. 473; London County Council v. A. G. [1902] 
A.C. 165. 

(69) Grant v, U. K. S. Rys. Co. [1888] 40 Ch. D. 135. 

(70) District Board Kisma t;. Kcnem Lakshmayya [1938] M. 227, [1938] 1 M.L.J. 391, 
(7!)Bagot Pneumatic Tyre Co. v, Clipper Pneumatic Tyres Co. [1902] 1 Ch. 146; Natal 

Land &c. Co. v, Pauline Colliery Syndicate [1904] A.C. 120 (P.C.); North Sydney 
&c. Co. t;. Higgings [1899] A.C. 263 (P.C.). 

(72) Howard v. Patent Ivory Co. [1888] 38 Ch. D. 156; Natal Land &c. Co. v. Pauline C 
Syndicate (supra). 

(73) Northumberland Avenue Hotel Co. [1886] 33 Ch. D. 16. 

(74) National Motor Mail Coach Co., Clinton’s Claim [1908] 2 Ch. 515, overruling the 
decision in English & Colonial Produce Co. [1906] 2 Ch. 435. 

(75) Beer n. London & Paris Hotel Co. [1875] 20 Eq. 412; Land Credit Co. [1869] 4 Ch. 
App. 460. 

(76) Cartmcll’s case [1874] 9 Ch. App. 691 at p. 696. 

{77)Paicc t;. Walker [1870] LiL 5 Exch, 173. 

(78) Reuter t>. Electric Telegraph Co. [1856] 6 E. fie B. 341. 

(79) Anand v, Dinshaw & Co. [1942] O. 417, [1942] O.W.N. 319, 200 LC, 485, 

35 
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EiifbrMMiiuit of controct of course/’ said Cottoti> L* J»» “as a g^cxal xule^ 

a contract cannot be enforced exce{>t by a party to the contract; and either of two 
persons contracting together can sue the other, if the other is guilty of a breach oft or 
does not perform, the obligations of that contract. But a third person-HS person who 
is not a party to the contract—cannot do so. That rule, however, is 8ub}cct to this 
exception; if the contract, although in form it is with A, is intended to secure a benefit 
to B, so that B is entitled to say he has a beneficial right as cestui que trust under that 
contract, then B would, in a Court of Equity, be allowed to insist upon and enforce the 
contract” (80). There is nothing in the Contract Act which prevents the recognition of a 
right in a third party to enforce a contract made by others which contains a provision 
for his benefit. Such third party may be held directly to be entitled under the 
contract (81). 

Wliere company it undiscloted principal :—If an agent of a company other than 
a private company enters into a contract in which the company is the undisclosed 
principal, he must make a memorandum in writing of the terms of the contract and 
other particulars and file it in the office of the company, and the said memorandum shall 
be laid before the directors at the board meeting (82). 

Termination of contract :—There is no ground in law for saying that where a 
written contract has been made which required a written notice on either side before it 
could be terminated, it cannot be terminated by word of mouth by mutual agreement 
between the parties, and it makes no difference if the contract of service is one between 
a company and its directors (83). 

Once the rights of parties dealing with a company have become fixed bv a contract, 
the company cannot by a resolution subsequently passed by it alter those rights (84). 

89. A bill of exchange, hundi or promissory note shall be 
deemed to have been made, drawn, accepted or endorsed on behalf 
of a company if made, drawn, accepted or 

proi^ssoiy ***** endorsed in the name of, or by or on behalf or 

on account of, the company by any person 
acting under its authority, express or implied. 

Power of company to accept bills &c. :—Whether a company can make, accept, 
indorse or issue bills of exchange, promissory notes and other negotiable instruments 

depends on its objects as stated in the memorandum of association. It cannot do any 

such thing unless it has express or implied power under the memorandum (85). Where the 
memorandum of association stated that one of the objects of the company was to make 
promissory notes, and in the articles power was given to the managing agents to make 
contracts and sign receipts on behalf of the company, it was held that the managing 
agent had no power to make promissory notes on behalf of the company and that the 
company was not liable on such notes (86). 


(80) Gandy d. Gandy fI884] 50 Ch. D. 57 at pp. 66-67. 

(81) Kbirod v. Mangobinda [1933] 38 C.W.N, 682. 

(82) 8.91 a 


(83) Latebford P. Cinema v. Ennion [1931] 145 L.T, 672. 

(84) Tanjorc Life Assurance Co. v. Kuppana Rau [1920] 43 Mad, 333; Conjeeveram 
Hodgsonpet t). Kandaswamy [1915] 28 LC. 847. Sec also Bailey v. British Equitable 
Assignee Co. [1904] 1 Ch. 374 and Pcare Lai v. Dewan Singh [1930] A. 661, [1930] 
A.L.J. 777. 

(85) Peruvian Rys. Co. v. Thames &c. Co* [1867] 2 Ch. App. 617; Bateman v, Mid-Wales 

L.R. I.C.P. 499; see also Byles on Bills 17th cd., p. 84. 

(86) Jhandu Mai Tramway Co. [1930] A. 778, 52 All. 883, 
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lm|»lMI pQwm t 9 iHPrrow thie case oi a trading company there is an implied 
power to borrow ($7) and accept and issue bids and notes; and there are other commercial 
concerns which may also have an implied power (S9), but a railway company cannot 
accept or indorse bids of exchange (88). 

Compmiy’s liability on Mils etc. and eadorsomeiits t —^The question as to the 
liability of a company on a particular indorsement on a bill is in every case one of 
construction. If on tlic true construction the bid or note is that of the company^ it 
will be liable upon the bill, and not the individuals whose names appear on it On the 
other hand if on the true construjj^on the bill or note is not the bill or note of the 
company, the persons whose names are on it will be liable whether they intended to 
be 60 or not (89). It is of tlie utmost importance that the name of a person or firm to be 
charged upon a negotiable instrument should be clearly stated on the face or back of 
the document, so that the responsibility is made plain and can be instantly recognized (90). 
In order to make the company liable on a bill or note it must appear on the face of 
such bill or note that it was intended to be drawn, accepted or made on behalf of the 
company (91). 

Where tine indorsement was & Sons, Managing Agents of L. A. Co. Ltd,", it 
was held by Sanderson C. J. and Rankin J., that it would not necessarily be clear to 
any one that the responsibility of L. A. Co. Ltd. was involved, and that L. A. Co. Ltd. 
was not therefore liable (89). Tlic words “managing director" or “director" may be 
treated as words of description only (92). In such cases the Court is entitled to look 
at the surrounding circumstances under which the bill is signed (92). “We the directors 
of X, Y. & Co. do promise to pay" &c. signed by the directors will make them personally 
liable (93). A promissory note ran as follows: “We promise to pay.... or order the sum 
of.... value received" and it was signed by two directors and below the signatures were 
given tlicir description as directors. Below these signatures were the signature of the 
managing agents and the promissory note also bore the seal of the company: held that 
the notes did not bind the company (94). 

Where the managing agent of a company, who is authorised to borrow money for 
the company, borrows money by executing a promissory note in his name alone, and 
not on belialf of the company, the latter cannot be held liable having regard to the 
provisions of tliis section. The facts that the money was borrowed for the company, 
that the company benefited by it and the creditor knew for what purpose the money 
was being borrowed, are not by themselves suiTaient to bind the company, as the note 
was not executed by or on behalf of the company (95). 

A bill of exchange directed to a company was accepted thus: “Accepted payable 
at.... C.M. directors of" the company, such acceptance being countersigned by the 
sccrctar)\ The directors were in fact authorized to accept bills. In an action against 
C. & M. personally, it was held that the acceptance bound the company (96). Where 
one of the secretaries, treasurers and agents of a company signed a promissory note in 

(87) Bank of Australasia t;. Breillat [1847] 6 Moo. P.C.C. 195. 

(88) Dickinson v, Valpy [1829J 10 B. & C. 128; Steele v. Harmcr [1845] 14 M. & W. 831 ; 
Bateman v, Mid-Wales Hy. Co, {188b| L.K. I.C^.P. 499; sec Bramah v, Roberts [18371 
3 Bing. N.C. 963. 

(89) Sreelal v. Lister Antiseptic Dressing Co. [I925J 52 Cal. 802, 29 C.W.N. 828, following 
Chapman v. Sraethurst [1909J I K.B. 927 {C.A.). Sec also Jhandu Mai. v. Dehra-Dun 
Mussoore E Tramway Co. [19301 A. 778, 52 All. 883. 

(90) Sadasukh v* Kissen Pershad [19181 46 C^l. 663 (P.C.), 23 C.W.N. 937, 29 C.L.T, 
340 (P.C.). 

(91) New Fleming Sc Weaving Co. [1880] 4 Bom. 275. 

(92) Emot V. Bax-Ironsidc [1925J 2 K.B. 301. 

(93) Dutton o. Marsh fl87IJ 6 Q.B. 361, 24 L.T. 470. 

Njajodia Cotton Mills [1927] C. 612, 31 C.W.N. 683. 

(95) Mangal Bahu v. Jaitley Sc Co. [1946] A.LW. 70, [1946] O.W.N. (H.C.) 70, 223 LC. 311. 

(96) Okelf IK Charles [1876] 34 L.T. 822. 
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hlB own name» but it was written on a fonn of letter of the company and bore a rubber 
stamp impression of the\ompany, it was held that the note was signed on behalf of the 
company who purchased and used the machinery for which the promissory note was 
g^ven (97)* 

The defendant bank negligently and contrary to instructions paid cheques of their 
customers, the plaintid company, which had been signed by one director only. The 
cheques were drawn in favour of the trade creditors of the company. In an action by 
the company for money had and received it was held that as the liabilities of the 
company had not increased by reason of the payn^nt of the cheques, the defendants 
were protected from liability on equitable grounds, and were entitled to stand in the 
shoes of the creditors whom they had paid (98). 

If the directors of a company, which has no power to accept bills, purport to accept 
them on behalf of the company, they will be personally liable (99). 

Indorsement “jper pro'* ;—Where an agent accepts or indorses *per pro*, the taker 
of the bill or note so accepted or indorsed is hound to inquire as to the extent of the 
agent's authority. Where the agent has such authority his abuse of it does not affect 
a bona fide purchaser for value (1). 

Personal liability of agents :—If the company is liable on a bill, its authorized 
agents are not personally liable, although using words apparently sufficient for that 
purpose, such as “I promise" or "we promise" (2), provided that the signatures are 
expressed to be on behalf of a principal or in a representative capacity (3). Words 
describing them as being officers p£ ilie company may not themselves exempt them from 
the liability (4); but where the name of the signatory appears as a director, or managing 
director, he is not personally liable (2j. Directors are however i^rsonally liable on a 
bill which does not state tlie name of the company correctly (5). 

Where the chairman of a co-operative society did not exclude his personal liability 
by signing on behalf of or on account of the society, he was held personally liable, 
although he described himself as chairman (6). 

Managing director's power :—^11 the managing director could have been authorized 
under the articles to draw and accept a bill of exchange, a holder in due course is 
entitled to assume that he had authority and the holder is not bound to inquire into 
the internal management of the company or to prove an actual authority (7). 

Manager's power :--Thc manager of a bank has authority to make a valid transfer 
of a negotiable instrument on behalf of the bank (8). 

Power of delegation In a suit by the holders of a bill of exchange in due course 
it was held following Houghton 6* Co. v. Nothard, Lowe & Wills (9) that as it did not 
appear that the plaintiff knew of the existence of the power of delegation contained in 
the defendant's articles of association, they were not entitled lo rely upon its supposed 
exercise (10). It was further held that the bills of exchange were forgeries and, therefore, 
applying Ruben v. Great FingaU Consolidated (\l), it was held that the plaintiffs could 


(97) Poona Chicrasliala &c, Co. [1923] B. 29, 24 Bom, L.R. 355, 67 I.C, 941. 

(98) B. Liggett (Liverpool) Ltd. v. Barclays Bank [1928] 1 K.B. 48. 

(99) West London Commercial Bank v, Kitson [1884] 13 Q.B.D. 360. 

(1) Bryant v. La Banque du Pcuplc [1893] A.C. 170. 

(2) Chapman v, Smethurst (supra). 

(3) Alexander n. Sizer [1869] L.R. 4 Exch. 102. 

(4) Courtauld n. Saunders [1869] 16 L.T. 562 (C.A.). 

(5) Atkin, & Co. o Wardle [1^891 61 L.T. 23. on appeal 5 TJ^R. 734; Naswu Steam 
Pres, V. Tyler [1894] 70 L.T. $76. 

(6) Damodar v. Ramnatfa [19.32] 34 Bom. LJl. 1327. 

(7) ^ u. Pulliiig.r Engineering Co. [1921] 1 K.B. 77 (Premier Induwrial Bank v. Cariton 

Mnfg. Co. (1909) I K.B. 106 not followed]. But sec Hodghton & Co. v. Nortliard 
Lowe & Wills [1927] 1 K.B. 246 (C.A.). t, « v,o. v. «ortnara, 
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ikot in any event invoke the principle that they would not be bound to enquire Into the 
indoor management of the defendant company (iO). ^ 

As to the mode in which authority to accept bills may be given, see Overmd, 
Gumey & Co, (12). 

Where a resolution of the directors required bills of estchange to be signed by a 
director and the secretary, it was held that a bill signed by a director only was not 
binding on the company, even in the hands of a holder who did not know of the 
resolution (13}. 

Party to suit ;—Where a promissory note, executed in favour of a bank which went 
into liquidation, was indorsed in favour of another bank, the latter in a suit on the 
promissory note might properly ask for permission to make the bank in liquidation a 
party to the suit (14), 

See notes to the previous section. 

90. A company may, by writing under its common seal, 
empower any person, either generally or in respect of any specified 

^ ^ ^ matters, as its attorney, to execute deeds on its 

Execuuon of deeds. i i ir • i ^ • 7 

behalf in any place either in or outside the 
whole of India except Part B States” [all the Provinces of Pakistan 
—^in Pakistan]; and every deed signed by such attorney, on behalf 
of the company, and under his seal, where sealing is required, shall 
bind the company, and have the same effect as if it were under its 
common seal. 

Amendments :—By the Companies (Amendment) Act, 1936, the words in italics 
have been substituted for the words **not situate in British India.” 

With effect from 15th August, 1947 in this section the words were “all the Provinces 
of India (other than Pakistan)” substituted for the words “British India” by the Indian 
(Pakistan—in Pakistan) [Adaptation of India (Pakistan-~in Pakistan) Laws] Order, 1937, 
published in the Extraordinary Gazette of India, dated 14th August, 1947. Sec notes 
to 8. 1 ante. By Adaptation of Laws Order, 1950, the words “the whole of India except 
Part B States” have been substituted in India for “all the Provinces of India”. 

Scope :—Under this section a company can, by a power of attorney executed under 
its common seal, empower the attorney to execute deeds on its behalf cither in or outside 
India or Pakistan, as tlie case may be, and where scaling is required the attorney is 
empowered to use his own seal for the purpose. 

As to the use of the common seal, see notes to ss. 29, 43 and 88 and reg. 76 of 
Table A. 

91. (1)A company whose objects require or comprise the 
transaction of business beyond the limits of "the whole of India 

except Part B States” [all the Provinces of 

Power for comMoy to Pakistan — ^in Pakistan] may, if authorised by 
abroad. its articles, have for use m any territory, dis¬ 

trict or place not situate in "the whole of India 
except Part B States” [all the Provinces of Pakistan —in Pakistan] 

nO)Kreditbank Cassel &c. v. Schenkers Ltd. [1927] 1 K3. 826 (C.A.), 
hl)[l906] A.C. 439. 

(12) [1869] 4 Cau Am*. 460. 

{13)Freraicr Industrial Bank v, Carlton Manufacturing Co. [1909] 1 K*B. 106. 

(! 4 )Pim 3 ab Co-operative Bank v, Lyallpur Bank [1934] L. 328, ISO LC. 670. 
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an official seal which shall be a facsimile of the common seal of the 
company, with the addition on its face of the name of every terri¬ 
tory, distria or place where it is to be used. 

(2) A company having such an official seal may, by writing 
under its common seal, authorise any person appointed for the pur¬ 
pose in any territory, district or place not situate in “the whole of 
India except Part B Stated’ {all the Provinces of Pakistan —^in 
PaMstan] to affix the same to any deed or other document to which 
the company is party in that territory, district or place. 

,(3) The authority of any such agent shall,, as between the 
company and any person dealing with the agent, continue during 
the period (if any) mentioned m the instrument conferring the 
authority, or if no period is there mentioned, then until notice of the 
revocation or determination of the agent’s authority has been given 
to the person dealing with him. 

(4) The person affixing any such official seal shall, by writing 
under his hand, on the deed or other document to which the seal is 
affixed, certify the date and place of affixing the same. 

(5) A deed or other dociunent to which an official seal is duly 
affixed shall bind the company as if it had been sealed with the 
common seal of the company. 

Amendment :—With cflfcct from 15th August 1947 in this section the words in 
italics have been substituted for the words “British India'’ by the Indian (Pakistan— 
in Pakistan) [Adaptation of Indian (l^kistan—^in Pakistan) Laws] Order, 1947 published 
in the Extraordinary Gazette of India dated 14th August, 1947. See notes to s. 1 ante. 

In sub'ss. (1) and (2) by the Adaptation of Laws Order, 1950 the words “the whole 
of India except Part B States” have been substituted in India for “all the Provinces of 
India”. 

As to the use of the common seal, see notes to ss. 29, 43, 88 and 90 and reg. 76 of 
Table A. 

91A. (1) Every director who is direedy or indireedy con¬ 
cerned or interested in any contract or arrangement entered into 
by or on behalf of the company shall disclose 
directt^**” ^ »ntere»t by nature of his interest at the meeting of the 
directors at which the contract or arrangement 
is determined on, if his interest then exists, or in any other case at 
the first meeting of the directors after the acquisition of his interest 
or the making of the contract or arrangement; 

Provided that a general nodee that a director is a director or 
a member of any specified company or is a member of any specified 
firm, and is to be regarded as interested in any subsequent Cransac- 
tion with such firm or compapy, shall as regards any such transac¬ 
tion be sufficient disclosure within the meaning of this sub-section 
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and after such general notice, it shall not be necessary to give any 
special notice relating to any particular transaction with such firm 
or company. 

(2) Every director who contravenes the provisions of sub-section 
(/) shall be liable to a fine not exceeding one thousand rupees. 

(3) A renter shall he kept by the company in which shall be 
entered particulars of all contracts or arrangements to which sub 
section (l) applies, and which shall be open to inspection by any 
member of the company at the registered office of the company 
4uring business hours. 

(4) Every officer of the company who knowingly and wilfully 
acts in contravention of the provisions of sub-section (3) shall be 
liable to a fine not exceeding five hundred rupees. 

This section was inserted by the amendinj? Act XI of 1914. 

Amendment :—^By the Companies (Amendment) Act, 1936, in sub-s. (1) the words 
in italics have been substituted for the words “member of any spetified firm or company** 
after the words “a director is a*\ Ry the same Act the new sub-sections (3) and (4) have 
been added. With respect to sub-s. (3) the Select Committee observed: ‘We consider 
that some provision should made to ensure that shareholders may obtain information 
about contracts in which directors of the company are interested. We have provided 
that a register shall be maintained to supply this information.*’ 

Principle :—^This as well as ss. 91-B„ 91-C and 91-D, did not occur in the English 
Act of 1908. They were introduced in the present Act by the amending Act No. 11 of 
1914. These sections arc founded upon the principle that “a director is precluded from 
dealing on behalf of the company with himself and from entering into engagements in 
which he has a personal interest conflicting, or which possibly may conflict, with the 
interest of those whom he is bound by fiduciary duty to protect, and this rule is as 
applicable to the case of one of several diiectors as to a managing or a sole director” (15). 
A director is in a fiduciary position towards the company, and if he makes any profit on 
account of transactions of business when he is acting for the company, he must account 
for them to the company (16). So, if acting for himself, he proposes to the company a 
contract from the execution of which he will derive a profit, that profit belongs to the 
company (16). 

“The liability of a director”, obser\ed Lord Rbnesburgh, “in respect of profits made 
by him from a contract in which his company is also concerned is one thing: his 
liability, if any there be, in respect of his profits from a contract in which the company 
has no interest at all is quite another. In the first case, unless by the company’s regular 
tions the director is permitted, subject to or without conditions, to retain his profit, he 
must account for it to the company. In the second case the company has no concern 
in his profit and cannot make him accountable for it unless it appears—^this is the 
essential qualification—that in earning that profit he has made use cither of the 
property of the company or of some confidential information which has come to him as 
a director of the company” (17). 

(15) North-West Transportation Co, v. Beatty fl887) 12 App. Cas. 589; see also Boulton 

Bros. V. New Victoria Mills fl929] A, 87, 26 A.L.J. 1119; Kamaswami v, Madras T* 

P. & Publishing Firm [1915] 38 Mad. 99L 

(16) Imperial M. C, Association v. Coleman [18731 6 H.L. 189, 

(17) Beil n. Lever Brothers Ltd [1932] A.C. 161 at p. 194, 
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There is however nothing in the Act to prevent the directors from entering into a 
contract with the company for their own benefit (18). 

SUE-S. (1), Disclosure of interest: —^The contracts contemplated by this sub^ 
section in respect of which every director must disclose his interest, if any, on pain of 
penalty provided for in sub-s. (2) arc not only contracts entered into at a meeting of 
directors, but all contracts entered into at such meeting or otherwise (19). Such contracts 
include small purchases from another firm in which the purchasing director is interested, 
the only difference being that the method of disclosure is that laid down in the proviso 
to suh>6. (I) (19). A Icttci^addressed to the chairman of the board of directors signed by 
him with the remark “noted** and included in one of the files of the directors* corres¬ 
pondence, but not referred to in the minutes of any meeting, does not, of itself, prove 
disclosure as required by this section (19). 

Nature of interest :—The interest which a director is hound to disclose is any interest 
which conflicts with his duty to the company. Whether the interest is of such a nature 
or not must he a question of fact in each case and decided on a reference to the wording 
of each statute (20). The interest requiring disclosure is not only a pecuniary interest, 
but every relation which can reasonably be regarded as capable of affecting the directors’ 
decision (21). Where the real nature of the interest is known to all the directors, there is 
no necessity to make a formal disclosure (21). 

Rule of equity will adso apply :—^Where the articles declared that if a director had 
any interest in a contract proposed for acceptance by the company, he should declare 
his interest or his place as director should he vacated and that having declared it he 
should not vote on the proposal, it was held first, that the expression “declare his interest** 
meant declare the nature of his interest (22), and that the words were not satisfied by a 
mere declaration that he had an interest in the matter, and secondly that the vacating 
of the seat would not prevent the contract itself from being treated as one made for the 
benefit of the company; for the rule of equity would apply to such a case in addition to 
the penalty specially mentioned by the article (23). 

If the words arc “if he is concerned in any contract**, the director will he disqualified 
even though he could not make any profit out of the contract (24). 

Directors holding shares in any other company :—^Unless and so far as authorized 
by the articles, the hoard cannot make a binding contract with any other company in 
which a member of the quorum holds shares (25). ITiis rule applies whether the shares 
are held in trust or beneficially. If the second company has notice of the irregularity, 
the first company may obtain rescission of the transaction, even after completion, provid^ 
that rescission is still possible (25). 

Where vendors become directors :—^Where vendors become directors, they usually 
enter into agreements to manage for a terra of years and agree not to trade in competi¬ 
tion with the company. If the company wrongfully discharges such a manager either 
directly or by going into liquidation, he is freed from his convenant and may at once 
start a competing business (26). 

(18) Ram Cliand v. Diamond Jubilee Flour Mills Co. 10 P.R. 1905, 100 P.L.R. [19051; but 

see s. 86-F ante. 

(19) Rabindra v. Emperor [1938] 42 C.W.N. 533. 

(20) Venkata Chalapathi v. Guntur Cotton &c. Mills [1929] M. 353, 115 I.C. 486 [sec Guntur 

Cotton Ac. Mills v. Venkata Chalapathi (1932) P.C. 244 in which an appeal from this 

case was dismissed]. 

(21) Ibid. 

(22) TiimbuU r. West Riding Athletic Qub [1894] W.N. 4, 70 L.T. 92. 

(23) Imperial M. C, Assn. v. Coleman, supra. 

Laundry Co. v. Dukas [1913] W.N. 39, 108 L.T. 367. 

Lands Co. v. New Belgian L. & D. Co. [1914] 2 Ch. 488. 

mScs [S]Mrnuw* Bratben Ltd, v. 
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T«rms of articien nmt tie atrictiy ooiii|»lied with 'Modern articles usually 
authi^e directors to make contracts in which they are personally interested* on disclosing 
their interest to their feUow>directors. Such a clause is valid under the English law but 
the terms must be strictly complied with (27), and the disclosure must be to directors 
who arc independent and not to other directors who are equally interested in the contract 
in question (28). 

Breach of ss. 9lAf 9tB and 91C :—breach of the pro\ihions of ss. 91 A, 91B and 
91C by which a director is bound to disclose any interest he has personally in a transac¬ 
tion that the company is entering into does not tpso facto render the transaction void (29). 

SUB-S. (2) Where the managing director of a book-selling company makes a small 
purchase of books from another concern in which he is interested and docs not disclose 
•his interest as required by this section, he is guilty under sub-s. (2) (30). 

91B. (I) No director shall, as a director, vote on any contract 
or arrangement in which he is either directly or indirectly concerned 
or interested nor shall his presence count for 
inSwd purpose of forming a quorum at the time 

of any such vote ; and if he does so vote his 
vote shall not be counted; 

Provided that - 'ic directors or any of them may vote on any 
contract of inderanity against any loss which they or any one or 
more of them may suffer by reason of becoming or being sureties 
or surety for the company. 

(2) Every director who contravenes the provisions of sub-section 
(/) shall be liable to a fine not exceeding one thousand rupees. 

(J) This section shall not apply to a private company: 

Provided that where a private company is a subsidiary company 
of a public company, this section shall apply to all contracts or 
arrangements made on behalf of the subsidiary company with any 
person other than the holding company. 

Amettdment: —^This section was inserted by the amending Art XI of 1914, and 
sub-s. (3) was added by the amending Act XLII of 1920. By the Companies (Amendment) 
Act, 1936, the words in italics have been inserted in sub-s. (1), and the new proviso (in 
italics) has been added to sub-s, (3). 

Tlie amended section provides that not only shall the interested director vote on the 
contract or arrangement, but his presence will not be counted for the purpose of quorum 
at the time of the voting. The proviso says that the section will apply to a private 
company which is subsidiary company of a public company. 

SUB-S. (1). Application ;—^Where a director has an interest as shareholder in 
another company, or is in a fiduciary position towards and owes a duty to another 
company which is proposing to enter into a transaction with the company of which he 
is the director, he comes within the rule laid down in this section and the transaction 
is voidable at the instance of the company with which it is entered into. He has a 

(27) Toms V, Cinema Trust Co. [1915] W.N. 29; Costa Rica Ry. Co. u. Forwood [1900] 1 

Ch. 756, on appeal [19011 1 Qi. 746. __^ , . 

(28) Lagunas Nitrate Co. o. Langunas Nitrate Syndicate [1899] 2 Ch. 392; Gluckstcin v, 

Barnes [1900] A.C. 240. 

(29) Venkata Chalapathi u. Guntur Cotton &c. Mills (supra). 

(30) Rabindra u. Emperor (supra). 

36 
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personal inteiest in the matter and owes a duty which conflicts with his duty to the 
company of which he is the director. It is immaterial whether the conflicting interest 
belongs to him beneficially or as a trustee for others (31). 

Vodng on the question at general meeting ;—^Unless specially authorized by the 
articles directors cannot make contracts with the company either on their own behalf 
or on behalf of any company or firm, without the sanction of the company in general 
meeting (32). This does not necessarily pevent them from voting on the same question 
at a meeting of sliarcholders (33). They cannot even issue debentures to themselves as 
security for money advanced (34), or allot shares to themselves (35). 

It is open to a company to agree with a shareholder to whom it owes money that 
the debt shall be set off against future calls. But where he is himself a director and the 
managing agent, he cannot validly \ote for a resolution authorising such .set off. The* 
resolution would be invalid when the necessary quorum is lacking without such director’s 
presence. Such a shareholder can therefore on liquidation be placed in the list of 
contributories in respect of an unpaid share money (36). 

Voting at directors’ meeting :—^Where the directors vote in favour of a resolution 
allotting shares to themselves and other persons, such a resolution is bad so far as it 
relates to any allotment to the directors voting in respect thereof and an interlocutory 
injunction will be granted restraining suth directors from exercising voting powers in 
respect of the shares so allotted to them, bur the resolution as a whole is not bad and 
the allotments to persons other than directors are valid (37).^ yoting by an interested 
director for a transaction in which he is interested, will not render the contract 

dither void or voidable. But non-disclosure or voting, when but for the vote the contract 
would not have been sanctioned, will in all cases render the interested director liable to 
account for ^‘secret profits” (38). 

If two directors are interested in a tiansaction, the objection will not he removed 
by splitting up the resolution and each director voting only on the part affecting the 
other (39). A resolution reducing the quonim for the purpose of enabling those not 
interested to pass the resolution is invalid (39). 

A resolution authorizing the issue of debentures in which the directors arc personally 
interested is a nullity ; but the company may be estopped by ciraimstanccs from alleging 
the invalidity of the debentures (40). 

Quontm :—No director is entitled to join in forming a quorum for the consideration 
of matters in respect of which he is not entitled to vote (41). At a board meeting at 
which D, a director, was not present, a resolution was passed for the issue of debentures 
for D as security for all moneys due or to become due from the company to D and Y 
(another director). There was no entry in the minute book that Y did not act or vote 


(31) T. R. Pratt (Bombay) Ltd. t\ M. T. Ltd. [1938] P.C. 159, [1938] Bom. 421, 42 C.W.N. 
733, (P.C.), 

(32) Transvaal Lands Co. v. New Belgian L. & D. Co. (supra); Parker v, Mckenna [1874] 

10 Ch. App. 96. ^ ^ 

(33) North-West Transportation Co. v, Beatty (supra); Burland u. Earle [19021 A.C. 83 at 
p. 94; but see Cook u. Decks [1916] I A.C. 554. 

(34) Cox u. Dublin City DistUlcry No. 2 [1915] I LR. 345. 

(35) Neal u. Quinn [1916] W,N. 223. 

(36) Pandalai u. South Indian General Assurance Co. [1942] M. 95, [1941] 2 M.L.T. 595, 

[1942] Mad. 230, 201 I.C. 374. » i J ' 

(371 Neal u. Quinn [1916] W.N. 223. 

Guntur Cotton &c Mills [1929] M. 353, 115 IC. 480. See 
It where an appeal from this dicision was dismissed by the Mvy Council. 

Eastern Insurance Co. [1915] W.N. 210, 31 TJL.R. 428. 

Wyictors Ltd. i;. Lingard [1927] 1 Ch. 323. 

Imurance 
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in xdation to this jresolution, but evidence was adduced to show that at the same meeting 
a previous resoludon was passed that the quorum of directors shall be reduced to two, 
so as to enable the resolution for the issue of debentures to be passed by the two other 
directors present. Held that the resolution for the issue of denatures was invalid for 
want of a disinterested quorum and that the resolution for reduction of the quorum, if 
in fact passed, was itself invalid" as it was passed only for the purpose of enabling Y to 
obtain an interest in the company’s property (42). 

Articles under Act VI of 1882 Although this section and the previous one 
impose a penalty, articles adopted under the Act of 1882, though unamended after the 
passing of the present Act, are not rendered ultra vires nor the contract void thereby (43). 

Effect of non-disclosure of interest :—^Non-disclosurc of the interest of a director 
or voting by him will not per sc render the contract voidable, but will render the in¬ 
terested director liable to account for secret profits (44). 

Where the interest of a director in the contract is such that it is likely to produce 
a conflict between his duty to the company and his duty or interest in the other party 
to the contract, he is bound to disclose it; but if the whole body of the directors was 
already aware of such interest, formal disclosure is not necessary (45). 

Pleading:— In a charge of non-disclosure by a dircaor of his interest in a particular 
contract or transaction the pleading must not only include allegations of existence of 
such interest, but also the fact or allegation of non-disclosurc, or in other words, the 
breach of the obligation (46). 

Internal mansigement :—^Thc principle of the English law as to internal management 
applies to a case of disability of directors arising under this section. The reason for the 
rule is that it would be disastrous in a business community if contracts made with 
companies would be impeached on account of matters known to tlie company, but not 
known to the other contracting party (47). So this section will not deprive a third party 
of the benefit of his contract with the company who has no notice of the defect in the 
director’s authority. Such a person will be entitled to assume tliat the internal manage¬ 
ment of the company is properly conducted. But if the third party is sitown to have 
knowledge of the real state of affairs, the transaction is \oidablc as against him (48). 

91C. (1) Where a company enters into a cotnract for the 
appointment of a manager or managing agent of the company in 
which contract any director of the company 

Disclosure to members jg dircctlv or indirectly concerned or interested, 
m case of contract ap- . . , 

pointing a manager. Or vanes any such existing contract, the com¬ 
pany shall, within twenty-one days from the 
date of entering into the contract or the varying of the contract, 
send an abstract of the terms of such contract or variation, as the 
case may be, together t\ith a memorandum clearly indicating the 
nature of the interest of the director in such contract, or in such 
variation, to every member ; and the contract shall be open to the 
inspection of any member at the registered office of the company. 

(42) North-Eastern Insurance Co. |I919] 1 Ch. 198. 

(43) Venkata Chalapathi v, Guntur Cotton Mills [1929] M. 353, [1928] M.W.N. 481. 

(44) Ibid, 

(45) Ibid, and see also Imperial M. C. Assn, u, Coleman [1871] 6 Ch, App. 558; Costa 
Rica Ry. Co. r. Forwood (supra). 

(46) Venkata Chalapathi t;. Guntur Cotton &c. Mills, (supra) per Srinivasa Ayyangar. 

(47) T. R. Pratt (Bombay) Ltd. r. E. D. Sassoon & Co. [1936] B. 62, 37 Bom. LJEC 978, 
161 iC. 126. 

(48) T. R. Pratt (Bombay) Ltd. i». M. T. Ltd. (Note 31, supra). 



iNi^iA^ Company IaW 


[S. 


iM 


(2) If a company makes default in complying with the require¬ 
ments of sub-section (1), it shall be liable to a fine not exceeding 
one thousand rupees; and every officer of the company who know¬ 
ingly and wilfully authorises or permits the default shall be liable 
to the like penalty. 

This section was inserted by the Amending Act XI of 1914. 

In sub-s. (1) the words in italics have been inserted by the Companies (Amendment) 
Act, 1936. This section inserts a time limit within which the information required by 
it is to be given to members of a company —Notes on Clauses. The Select Committee 
observed: *'The first change made in the clause inserts in section 91-C a reference to 
the managing agents since these are not now included in tlic term manager. We have 
also slightly enlarged the time allowed for sending abstracts of tlie contracts concerned 
to members of the company.” 

What is a contract within this section :—The appointment by the directors of one 
of their body as chairman or as managing director without remuneration is not a contract 
within the meaning of tliis section, being merely a delegation of power; but where a 
resolution is passed at a board meeting that one of the directors be appointed managing 
director at a remuneration and that director is present and accepts the appointment, 
there is a contract between the company and the director, and the latter should not 
vote in support of the resolution (49). Allotment of shares has also l>een held to be 
such a contract (50). 

Interest ;—^I'he interest requiring discloxsurc is not only pecuniary interest, but every 
relation that can reasonably be regarded as atpablc of affecting the directors' decision (51). 

A breach of this section does not ipso facto render the transaction void or 
voidable (52). 


91D. (1) Every manager or other agent of a company other 
than, a private company not being the subsidiary company of a public 
„ , , company who enters into a contract for or on 

Contracts by agents of ^ ^ Sr i t • t t 

company in which com- bCxlElt Ol tJlC COHlpEHy in whicll COntlECt thc 

undisclosed company is an undisclosed principal shall, at 
’ the time of entering into the contract, make a 

memorandum in writing of the terms of the contract, and specify 
therein the person with whom it has been made. 

(2) Every such manager or other agent shall forthwith deliver 
the memorandum aforesaid to the company and send copies to the 
directors, and such memorandum shall be filed in the office of the 
company and laid before the directors at the next directors’ meeting. 

(3) If any such manager or other agent makes default in com¬ 
plying with the requirements of this section— 

{d) the contract shall, at the option of the company, be void 
as against the company; and 

(fe) such manager or other agent shall be liable to a fine not 
exceeding two hundred rupees. 


(49) Foster v. Foster [19161 I Ch. 532. 

(50) Quinn v. Robb [1916] HI L.T. Jo. 6. 

Caialapathi v. Guntur Cotton &c. Mills [1929] M. 353, 115 LC 486. 

(52) Ibid. 
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Tbh section was inserted by the amending XI of 1914. 

In this section the words in italics have been inserted by thc^ Companies (Amendment) 
Aa, 1936. This section provides that copies of contracts by agents of the company in 
which the company is an undisclosed principal shall be sent to the directors of companies 
other than private companies which are not subsidiary companies of a public company. 

As to dtie definition of “manager” sec s. 2 (1) (9). As to the meaning of the word 
manager see notes to s. 87. As regards a manager's power to make contracts on behalf 
of the company sec notes to s. 88. 


Prospectus. 


92. (1) Every prospectus issued by or on behalf of a company 
or in relation to any intended company shall be dated, and that date 
, shall, unless the contrary be proved, be taken 

Filing of prospectus. , , ^ r 

as the date of publication of the prospectus. 

(2) A copy of every such prospectus, signed by every person 
who is named therein as a director or proposed direcor of the com¬ 
pany, or by his agent authorised in writing, shall be filed for regis¬ 
tration with the registrar on or before the date of its publication, 
and no such prospectus shall be issued until a copy thereof has been 
so filed for registration. 

(3) The registrar shall not register any prospectus unless it is 
dated, and the copy thereof signed, in manner required by this 
section. 

(4) Every prospectus shall state on the face of it that a copy 
has been filed for registration as required by this section. 

(5) If a prospectus is issued without a copy thereof being so 
filed, the company, and every person who is knowingly a party to 
the issue of the prospectus, shall be liable to a fine not exceeding 
fifty rupees for every day from the date of the issue of the pros¬ 
pectus until a copy thereof is so filed. 


*^Fro«pectui’* :—For the definition of “prospectus” in eveiy part of this section 
the Court must go back to s. 2, sub-s. (1), ci. (14). To hold that a prospectus is a 
prospectus only if it conforms to the terms of s. 93 would mean that in regard to s. 92 
the penalty for failure to file the prospectus could be avoided by allowing it to lack 
any of the requisites laid down by s. 93 (53). 

How for contract :—Ordinarily the prospectus is not relevant in any matter 
touching the contract between the shareholders and the company. It is not the contract, 
but only a matter which induces the contract. It would be relevant in an action for 
rescission based on misrepresentation or fraud, or in an action for deceit, but not In 
a matter of contract. The contract proper is to be found in the application for allotment 
of shares and in the articles* But where the application stipulates that the shares are 
to be subject to certain special conditions found in the prospectus, that portion of the 
prospectus must be read into the contract (54 )l 

Meauiiiig of ^‘isstting to the pubHc** A circular placed in the hands of friends 
nf the proposed directors, even to the number of forty and intended to be shown to 


(53) $hunmugam u. Ranga Hama [1934] M. 641, 67 M.L.J, 437, 152 LC. 703. 

(54) Hindusthan C. Insurance Society v, Nathuvinayak [1946] N.L.J, 128* 
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their friends, has been held to be not an invitation to the public (55), It has also been 
hdd that printing of 200 copies of a prospectus and circulation thereof by the directors 
and promoters among their friends is not such an invitation (56). It has however been 
held that an offer to a limited class may be an offer to the public (57). A proof prospectus 
circulated Sefore incorporation may not amount to an issue of the prospectus (58). 

In this connection the observations of their Lordships in Nash v. Lynde{59) arc 
interesting: “In my judgment it is sufficient in order to bring s. 81 (of English Act 
of 1908 corresponding to s. 93 of the Indian Act) into operation that the prospectus in 
question should be proved to have been shown to any person as a member of the 
public and as an invitation to that person to take some of the shares referred to in the 
prospectus on the terms therein set out” (60). 

Lord Sumner however observed: “Though literally it is true that the issue is not 
expressly said in the section to be an issue to the public, I think that it must be so 
in substance, otherwise any pri^ate letter, written by a person engaged in forming a 
company and advising his correspondent to take shares, would become an issued prospectus 
if other letters were issued by him asking others to do the same*'(61). Then again: 
“The point is that the offer is such as to be open to any one who brings his money and 
applies in due form, whether the prospectus was addressed to him on behalf of the 
company or not” (61). “In the present case”, observed Lord Sumner, “all that constituted 
the ‘issue* was that one of the directors, in the course of a general endeavour to find 
money, was furnished with some copies of tlicsc type-written documents, and gave one 
of them to a friend who, as requested, passed it on to a friend of his own. I cannot 
believe that any one in business would call this the issue of a prospectus” (62). 

Lord Buckmaster made the following observations on the point. “The first thing 
necessary to notice is that s. 81 (of the English Act of 1908 corresponding to s. 93 of the 
Indian Act) contains no reference of any issue to the public. It is sufficient that the 
prospectus should be issued. The question of what does or does not amount to an issue 
is a question of fact in each case and is not capable of a rigid and exact definition ; but 
in my opinion it certainly does not necessarily involve a general application impartially 
made to all members of the public, A distribution of a prospectus among a well defined 
class of the public would be an issue within the meaning of s. 81 "(63). 

Then again: “A prospectus, the distribution of which was so limited, would none the 
less be issued and this is the meaning of the statute is, 1 think, made plain by considering 
that sub-s. (7) of s. 81 fsub-s. (3) of s. 93 of the Indian Act) excludes from the application 
of the section a circular inviting existing members of a company to subscribe for shares. 
This would be unnecessary if an issue to such limited class were not prima facie included. 
The definition gives rise to greater difficulty. A document is not prospectus unless it is 
an invitation to the public, but if it satisfied this condition it is not the less a prospectus 
because it is issued to a defined class of the public** (64). 

In the case of a reconstruction, shares issued to the members of the old company 
are not in the same position as shares issued to the public. The circular offering them 
would appear not to be a prospectus within the meaning of this section (65). 


(55) Sleigh v, Glasgow & Transvaal Options [I904J Ct. of Scss. 6 Fraser 420. 

(56) Sherwell v. Combined I. M. Syndicate [1907J W.N, 110, 23 T.L.R. 482. 

(57) South of England Natural Gas Co. [1911] i Ch. 573. 

(58) Baty v. Keswick [1901] W.N. 167, 85 L.T. 18. 

(59) [1929] A.C. 158. 

(60) Per Lord J^ilsham L. C. in Nash v, Lynde [1929] A.C. 158 at pp. 164-65. 

(61) Ibid, per Lord Sumner at p. 169. 

(62) Ibid, per Lord Sumner at p. 168. 

(63) Nash u. Lynde [1929] A.C. 158 at p, 170. 

(641 Ibid at p. 171. 

(65) See Booth v. New Afrikander G. M. Co. [1903] 1 Ch. 295. 
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Pro«p#et«s wb«fi fftlie :—la a prospectm no mis-statement or concealment of any 
material &ict or circumstance is allowed (66). A prospectus may be false in ^'material 
particulars'* within the meaning of s. 8 of the English Larceny Act, 1861, if by a number 
of statements a false impression with regard to the financial position of a company is 
intentionally conveyed, although each statement taken by itself is true (67). 

Where a prospectus described a contract for the construction of a railway line as 
entered into it at *‘a price considerably within the available capital of the company” and 
the facts were that from the nominal capital of £500,000 was to be deducted £50,000 as 
the price of purchasing the concession to make the railway and the contract price for 
making it was £420,000, the representation was held to be untrue and deceptive (68). 
The phrase “available capital of the company” was not a true but a deceptive description 
of capital which might be raised under the borrowing powers conferred on the directors (68). 

Where no shares were allotted on the faith of the first prospectus, the directors were 
not bound by the statements contained therein (69). 

Remedies of allottees ;—In respect of the liability incurred by a person for issuing 
a prospectus, the remedies open to an allottee of shares arc: (1) rescission of the contract 
to take shares; (2) defence of misrepresentation or fraud to an action for call; (3) recti¬ 
fication of the register of members and consequential relief; (4) damages in an action of 
deceit; (5) damages under the statutory provisions and (6) criminal proceedings. 

Effect of fraud and misrepresentation :—^A person who has been misled by mis¬ 
representation and whose shares have been forfeited for non-payment of calls, ceases to 
be a shareholder. As a debtor to the company he stands on a different footing and may 
repudiate the contract and defend an action for calls on the ground of fraud (70). When 
a material omission in the prospectus rendered the prospectus fraudulent under the 
statute, it was held that the shareholder had his remedy against the person making the 
omission, but could not have his name removed from the register of shareholders (71). 

Rescission of contract to take shares ;—The contract to take shares may be 
rescinded on the ground of misrepresentation made by the company's directors or agents 
acting within the scope of their authority (72). but not by unauthorized persons making 
promises purporting to be made on its behalf (73). For examples of misrepresentation and 
non-disdosurc entitling a shareholder to rescission sec the cases noted below (74). 

If the managing director and other directors commit any breach of rules, the share¬ 
holders may base other remedies against them, but not that of rescinding the contrac:t 
of purchase of shares. They might have acted dishonestly or inefficiently and filed false 
declarations before the Registrar, but even that would not entitle the shareholders to 


(66) Eaglcsficld t;. Londonderry [1876] 4 Ch, I>. 693 (C.A.), on api>eal [1878) 38 L.T. 303. 

(67) Rex u. Lord Kylsant [1932J 1 K.B. 442 [Lord Halsbury's observations in Aaron's Reefs 
V, Twiss (1896)* A.C. 273 at p. 281 were relied on]. 

(68) Central Ry. Co. of Venezuela Kisch fl867j L.R. 2 H L. 

(69) A. M. Wood's Ship’s Wooditc Ih-oicction Co. 11890] 62 L.T. 760. 

(70) Aaron's Reefs Twiss [1896] A.C. 273. 

(71) Cover's case (18751 1 Ch. D. 182. 

(72) Adam New Biggin [1888] 13 App. Cas. 308. 

(73) U, K. Shipowners^ Co. [I865| 11 L.T. 613 (C.A.); Newiands r. National E. A. Assn. 
[18851 54 Lj. (Q.B.) 428 (C.A.). 

(74) Central Ry. Co. of Venezuela v. Kisch [1867] L.K. 2 H.L. 99; Ross v. Estates Invest¬ 
ment Co. [1868] 3 Ch. App. 682 ; Kent v. Freehold Land Co. (I868J 3 Ch. App. 493; 
Henderson v. Lacon [18671 L,R. 5 Eq. 249; Arnison v. Smith [18891 41 Ch. D. 372; 
Reese River te. Co. v. Smith [1869J L.R. 4 H,L. 64; London & Leeds Bank [1887] 56 
L.T. 115; London A Staffordshire &c. Co, [1883] 24 Ch. D. 149; Blake's case [1865] 
34 Beav. 639; Wainwright's case [1890] 63 L.T. 429; Glaseir v. Rolls [1889] 42 Ch, 
D. 436; Mount Morgan (West) Gold Mine [1887J 56 L.T. 622: Scott v. Snyder See. 
Co, [1892] 67 L.T. 104; Lodwick v. Perth [1884] 1 T.L.R. 76, 
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rescind their contract (75). So long as the contract of purchase of shares from the 
company is not rescinded, the liability on the shareholder to pay their price remains (75). 

After resolutions had been passed for the voluntary winding up, a shareholder in 
ignorance thereof commenced an action against the company and the directors to have 
his name removed from the register, for a rescission of his contract to take shares on 
the ground of misrepresentation in the prospectus, and to obtain repayment of all moneys 
already paid and an indemnity against future liability in respect of his shares, held that 
the relief asked for was not inconsistent with the winding up (76). But a person who 
before registration of a company applies for shares on the faith of a prospectus, ought 
to be treated as having become aware of any variation between the prospectus and the 
memorandum of association at the earliest practicable time (77). 

Defence to action for rescission :—Where there is a material misrepresentation, it 
is no defence to an action for rescission of the contract that the person to whom the 
representation was made had the means of discovering, and might with reasonable 
diligence have discovered, that it was untrue (78). It is no defence to such an action 
that the person made a cursory and incomplete inquiry into the facts, for if a material 
misrepresentation is made to him, he must be taken to have entered into the contract 
on the faith of it, and in order to take away his right to have the contract rescinded, it 
must be shown either that he had knowledge of facts whicli showed it to be untrue, 
or that he stated in terms or showed clearly by his conduct that he did not rely on 
the representation (78). 

Forfeiture after retcifsion s—After proceedings for rescission have commenced, 
forfeiture of the shares for non-payment of calls will be restrained until trial, on the 
plaintiff giving an undertaking as to damages and paying the amount of calls with 
interest into the Court (79). 

Claim for rescission and damages:- -A person may combine in the same action 
his claim for rescission and damages for deceit or compensation under the Act (80) 
against the directors and other persons (81). Where a prospectus contains a false represen¬ 
tation as to a matter of fact made in order to induce a person to act thereon, and acting 
on such representation he sustains damage, it may be recovered from the directors or 
promoters who autliorized the issue of the prospectus (82). The false statement must be 
as to matter of fact and not of law (83). But a statement as to something expected to 
happen in the future is generally a matter of opinion (83). Tlic plaintiff must prove that 
the defendant was responsible for the prospectus (84). If the false suitcment is made 
in the honest belief that it is true, it is not fraudulent and does not give ground for an 
action of deceit (85); but see s. 100 and notes. 

Damages :—^A shareholder cannot retain his shares and bring an action for damages 
against the company (86). He must show that he has repudiated the shares and has not 
acted as a shareholder after discovering the misrepresentation (87). The right of rescission 


(75) Shiromani Sugar Mills v. Debi Prasad [1950] A. 508. 

(76) Hall u. Old T. L. Mining Co. [1876] 3 Ch. D. 749. 

(77) Peel’s case [1867] 2 Ch, App. 674. 

(78) Redgrave v, Hurd nSSl] 20 Ch. D. !, (C.A,); Central Ry. Co. of Venezuela u. Kisch 
[1867] L.R. 2 H.L. v9. 

(79) Lamb r. Sambas &c, Co. [1908] 1 Ch. 845. 

(80) S. 100, sub-s. (1) (b). 

Horseless Carriage Co. [1900] 1 Q.B. 504 (C.A.). 

(82) Arni8on z;. Smith [1889] 41 Ch. D. 348 (C.A.). 

(83) ^ttie u. Ebury [18721 7 Ca». App. 777, on appeal [1874] L.R. 7 ttL. 102. 

(84) Warn V. Atkinson [1892] 8 T.L.R. 235 (C.A.), 

f'8891 14 App. Cas. 337. 

Glasgow Bank [18801 5 App. Cas. 317. 

(87)Bwlch-y-Plwni Lead Mining Co. o. Baynes [1807] 2 Exch. 324, 
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is lost by delay in repudiating the shares within a reasonable time> as well as by the 
commencement of wining up (88), 

Moasiiro of dsoasagos :->-The plaintiH must prove actual damage to himself (89) and 
the measure of damages is the difference between what the shareholder paid for the 
shares and what they were worth when the shares were allotted to him (90). 

Ihe right of action for deceit survives to the personal rq>resentative8 of the aggrieved 
person (91). The compensation should be estimated with reference to the loss sustained 
and does not resemble a penalty (92). 

Director’s liability :—director is not liable in respect of false representations in a 
prospectus issued by his co-directors or any. other agent of the company unless he has 
expressly authorized or tacitly permitted its issue, nor is a promoter liable if the mis¬ 
representation is not made with his consent or by his agent (93). 

SUB-S« (5) ;—^Whcrc a prospectus fulfilling all requirements of law was filed with 
the registrar, but subsequently a prospectus was issued in Bengali which did not contain 
certain particulars required by s. 93 and was not a verbatim translation of the English 
prospectus filed with the registrar, it was held that the person issuing the Bengali prospec¬ 
tus was liable to be convicted under tliis sub-section (94). 


93. (1) Every prospectus issued by or on behalf of a company. 

Specific requirements as by or on behalf of any person who is or has 
o particulars of prospec- been engaged or interested in the formation of 
the company, shall state— 


(«) the contents of the memorandum, with the names, descrip¬ 
tions and addresses of the signatories and the number 
of shares subscribed for by them respectively ; and, the 
number of founders or management or deferred shares 
(if any) and the nature and extent of the interest of 
the holders in the property and profits of the company 
ani/ the number of redeemable preference shares in¬ 
tended to be issued with the date or, where no date 
is fixed, the period of notice required and the proposed 
method of redemption ; and 

(b) the number of shares (if any) fixed by the articles as 
the qualification of a director, and any provision in the 
articles as to the remuneration of the directors; and 


(c) the names, descriptions and addresses of the directors or 
proposed directors and of the managers or proposed 
managers and managing agents or proposed mana^ng 
agents (if any) and any provision in tne articles or in 
any contract as to the appointment of managers or 


(88) Overend, Gurney & Co. [18671 2 H.L. 325 sub nom. Oakes v. Turquand. 

(89) Hyde v. Bulmer [1868] 18 L.T. 293. 

(90) Arkwright v. Newbold [1881] 17 Ch. D. 301 (CA.); Stevens v. Hoare [1904] 20 
TXJR. 407. 


(91) Twycros8 v. Grant [1878] 4 C.P.D. 40 (C.A.). 

(92) ’nu»tt8on ti. Clanmorris [1900] 1 Ch. 718 (C.A.). 

(93) Keighley, Maxted & Co. v. Durant [1901] A.C. 240. , , 

(94) Iinperor v. Bengal Salt Co. [1936] C. 33. 40 C.W.N. 320, 37 Cr. L.J. 379. 
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managing agents and the remuneration payable to 
them; and 

(d) the minimum subscription on which the directors may 

proceed to allotment, and the amount payable on 
application and allotment on each share; and in the 
case of a second or subse<juent offer of shares the 
amount offered for subscription on each previous allot¬ 
ment made within the two proceeding years, and the 
amount actually allotted, and the amount (if any) paid 
on the shares so allotted; and 

(e) the number and amount of shares and debentures which 

within the two prcceeding years have been issued, or 
agreed to be issued, as fully or pardy paid up other¬ 
wise than in cash, and in the latter case the extent to 
which they are so paid up, and in cither case the consi¬ 
deration for which those shares or debentures have 
been issued or agreed to be issued; and 

(ee) where any issue of shares or debentures is underwritten, 
the names of the underwriter^!, and the opinion of the 
directors that the resources of the underwriters are 
sufficient to discharge the underwriting obligation; 
and 

(/) the names and addresses of the vendors of any property 
purchased or acquired by the company, or proposed so 
to be purchased or acquired, which is to be paid for 
wholly or partly out of the proceeds of the issue offered 
for subscription by the prospectus, or the purchase or 
ac<:]^uisition of which has not oeen completed at the date 
of issue of the prospectus, and the amount payable in 
cash, shares or debentures to the vendor, and where 
there is more than one separate vendor or the company 
is a sub-purchaser, the amount so payable to each 
vendor: Provided that where the vendors or any of 
them are a firm, the members of the firm shall not be 
treated as separate vendors ; and 

(ff) where any property referred to in clause (f) has within 
the two years preceding the issue of the prospectus 
been transferred by sale, the amount paid by the 
purchaser at each such transfer so far as the informa¬ 
tion is available and, where any suck property is a 
business, the profits accruing from such business 
during each of the three years immediately preceding 
the^ issue of the prospectus or during each year of the 
existence of the business if less than three years so 
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far as the mformation is available. AfbaUmce sheet of 
the business concerned made up to a date not more 
than ninety days before the date of the issue of the 
prospectus shall be appended to the prospectus; and 

(g) the amount (if any) paid or payable as purcha8e*money 
in cash, shares or debentures, for any such property as 
aforesaid, specifying the amount (it any) payable for 
goodwill; and * 

(/i) the amount (if any) paid within the two preceding years 
or payable, as commission for subscribing or agreeing 
to subscribe, or procuring or agreeing to procure subs¬ 
criptions, for any shares in, or debentures of, the 
company, or as discount in respect of shares issued, 
showing separately the amount, if any, so paid to the 
managing agents : Provided that it shall not be neces¬ 
sary to state the commission payable to sub-under¬ 
writers : and 

(t) the amount or estimated amount of preliminary expenses ; 
and 

{k) the amount paid within the two preceding years or intend¬ 
ed to be paid to any promoter, and the consideration 
for any such payment; and 

(/) the dates of, and parties to, every material contract 
including contracts relating to the acquisition of pro- 
perty to which clause if) applies, and a reasonable time 
and place at which any material contract or a copy 
thereof may be inspected; Provided that this require¬ 
ment shall not apply to a contract entered into in the 
ordinary course of the business carried on or intended 
to be carried on by the company, or to any contract 
{except a contract appointing or fixing the remunera¬ 
tion of a managing director or managing agent) entered 
into more than two years before the date of issue of the 
prospectus; and 

(w) the names and addresses of the auditors (if any) of the 
company; and 

(n) full particulars of the nature and extent of the interest 
(if any) of every director in the promotion of, or in 
the property proposed to be acquired by, the company, 
or, where the interest of such a director consists m 
being a partner in a firm, the nature and extent of the 
interest of the firm, with a statemoit of all sums paid 
or agreed to be paid to him or to die firm in cash or 
diares or otherwise by any person either to induce him 
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to become, or to qualify him as, a director, or otherwise 
for services rendered by him or by the firm in connec¬ 
tion with the promotion or formation of the company ; 
and 

(o) where the company is a company having shares of more 

fhan one class, the right of voting at meetings of the 
company conferred by, and the rights in respect of, 
' capital and dividends attached to, me several classes of 
shares respectively; and 

(p) where the articles of the company impose any restrictions 

upon the members of the company in respect of the 
right to attend, speak or vote at meetings of the com¬ 
pany or of the right to transfer shares, or upon the 
directors of the company in respect of their powers of 
management, the nature and extent of those restric¬ 
tions; [and 

(q) where any part of the sums required for the matters set 

out in sub-section (2) of section 101 is to be provided 
out of sources other than share capital, particulars of 
the amount to be provided and the sources thereof.] 
(lA) Where the prospectus ts issued by a company which has 
been carrying on business prior to the issue thereof, the prospectus 
shall set out the following reports in addition to the matters referred 
to in sub-section (1), namely :— 

(i) a report by the auditors of the company with respect to 
the profits of the company including its subsidiary 
companies, if any, so far as the information is available 
in each of the three financial years immediately preced¬ 
ing the issue of the prospectus and with respect to the 
rates of the dividends, if any, paid by the company 
on each class of shares in the company for each of the 
said three years giving particulars of each such class 
of shares on whi(m such dividends have been paid and 
the source from which the dividends have been paid 
and particulars of the cases in which no dividends nave 
been paid on any class of shares for any of these years, 
and if no accounts have been made up for any part 
of a period of three years ending on a date three 
months before the issue of the prospectus, containing 
a statement of that fact; 

(n) if the proceeds or any part of the proceeds of the issue of 
the shines or debentures are or is to be applied directly 
or indirectly in the purchase of any business, a report 
made by an accountant or accountants holding the 
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certificate referred to in section 144 who shall be named 
in the prospectus upon the profits of the business in 
respect of each of the three financial years immediately 
preceding the issue of the ^ospectus: 

Provided that if, tn the case of a company which has been carry¬ 
ing on business for less than three years, the accounts of the company 
have been made up only in respect of two years or any shorter period, 
this sub-secion shall have effect as if references to two years or such 
shorter period were substituted for references to three years. 

[IB) The statement referred to in clause [ff) of sub-section (/) 
and the report referred to in sub-section {IA) with respect to the 
profits of a company or business shall show clearly the trading results 
and all charges and expenses incidental thereto excluding income or 
profits having no relation to the trading for the period covered and 
excluding also items of profit or income of a non-recurring nature 
hut including amounts appropriated from profits to such purposes as 
payment of taxation or reserves. 

(2) Where any such prospectus as is mentioned in this section 
is published as a newspaper advertisement, it shall not be necessary 
in he advertisement to specify the contents of the memorandum, or 
the signatories thereto, and the number of shares subscribed for by 
them. 

(3) This.section shall not apply to a circular or notice inviting 
existing members or debenture holders of a company to subscribe 
either for shares or for debentures of the company, whether with or 
without the right to renounce in favour of other persons. 

(4) The requirements of this section as to the memorandum and 
the (qualification, remuneration and interest of directors, the names, 
descriptions and addresses of directors or proposed directors, and of 
managers or proposed managers, and the amount or estimated 
amount of preliminary expenses, shall not apply in the case of a 
prospectus issued more than one year after the date at which the 
company is entitled to commence business: 

Provided that the said requirements, except the requirement as 
to the amount or estimated amount of preliminary expenses, shall 
apply to a prospectus filed in pursuance of section 154. 

(5) Nothing in this section shall limit or diminish any liability 
which any person may incur under the general law or this Act apart 
from this section. 

AnMtttdbaiMttt $--By the Companies (Amendment) Act, 1936, the words in Italics have 
been insetted in dautea (a) and (c) of tub-s. (1), the new clauses (ee) and (fE) have been 
introduced, for the words **or the rate of any such commisson** in cl. (h) after the woida 
**compan/' the words in italics have been substituted* in cl. (i) the woc^i in italics have 
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been inserted, in d. (o) the words in italics have been inserted, and the new cL (p) has 
been added. By the same Act the new sub-sections (lA) and (IB) have been inserted 
and sub-s. (1C) was added and to sub-s. (4) the proviso has been added. Some of these 
amendments were suggested by s. 35 and Fourth Schedule of the English Act of 1929. 
This section provides for the disclosure in the prospectus of certain details indicated in 
the amendments contained in the section. Regarding the different clauses and sub-clauses 
the Select Committee made the following observations: Subs, (I) (c).—Tlie amendment 
'^supplies the necessary reference to managing agents**. Subs, (/) (ee), —Tlie amendment 
‘‘requires the prospectus to contain information about the under-writing of shares*'. 
Subs, (/) iff), —‘The chief change made requires a balance-sheet to be prepared for a 
period of twelve months in respect of a business purchased or proposed to be purchased 
by the company and to be appended to the prospectus.’* Subs, (/) (h ),—^“Wc have inserted 
an amendment of clause (h) of sub-section (1) of section 93 of the Act to apply the 
provision regarding disclosure of commission to discount also’*. Subs, (I) (I), —“The 
change is intended to secure fuller information in respect of property purchased or to 
be purchased, for instance as to the existence of charges on such property.** Sub-ss, lA 
to 1C.—*Thc first two changes made the proposed sub-section (lA) also aim at securing 
disclosure of fuller information, e.g., as to subsidiary companies, and the sources from 
which tlie purchased company has found the money for its recent dividends. Accounts 
are more clearly defined by the third change. Tlie insertion of new siib-scction (IB) is 
for the purpose of avoiding by an explanation any difftcuUies in interpreting the word 
‘profits’.** Subs. (4), —“Tlie amendment makes a provision supplementary to section 154 
(1) of the Act.” 

After cl. (p) in sub-s. (I) the word “and” and tlie new cl. (q) have l>een added by the 
Repealing and Amending Act XX of 1937 and by the same Act the new sub-s. (1C) has 
been omitted. The change is merely verlial as sub-s. (IC) was in the same terms as the 
new cl. (q) of sub-s. 1. 

Prospectus not to be misleading : —It is very important to remember that a pros¬ 
pectus should never be misleading. It should reveal the facts in their true colour, as 
men put their money in the company on the faith of its prosjxct tus. Where a prospectus 
was issued which purported to invite persons to become shareholders in an old established 
business, but money was really being asked t<» feed aud supply an ambitious gamble, 
it was held that the prospectus was false in material particulars. “To advertise that 
business, observed Lord Hewart C. J., “as a normal business seeking development when 
money is really being asked to feed and supply an abmitiotis gamble, is merely deceit. 
The argument is not that in this or that particular this prospectus is true; the argument 
is that its whole purpose and effect were to deceive” (95). For Uie penalty for issuing 
a false prospectus see s. 282. 

SUE-S. (1), Cl. (a). Meaning of “address” .—Address generally means residence; 
it is not sufRcicnt to state the place of business (96). 

“Founders’ or management shares” -Founders* shares are generally few in num¬ 
ber and of small nominal value. They arc generally created for and dpf>ropriated to the 
remuneration of the founders or promoters of the company, they undertaking to pay the 
preliminary expenses and guarantee the placing of Uie shares which are offered for 
public subscription (97). Founders* shares are usually given a right to a share, say onc- 
third of the surplus profits of the company, after jiaying a fixed dividend (say, seven 
per c^t, per mnum) on the other shares; and the reason why the founders* shares attain 
such high prices in some cases, is that such share of surplus profits, though not very 
large m itself, may, when spread over a few founders* sliares, amount to a very large 


154 L,T. 499 C.A. at p. 502. 
Q.B.D. 748. ^ 

(97) Palmer's Company Precedents, 15th ed, (19383, p. 533 
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percentalpe (98). The fouadcw* or managemenc shares arc ordii^riiy dctorcd shares 
rfudviiig no dividend until the preference and ordinary shares have been paid a lair 
dividend) the amount varying according lo agreement. These shares arc generally used 
to remunerate the promoters or founders of the company or the underwriters of the share 
capital. They arc few in number and when surplus profits are large, these shares become 
very valuable (99), In the case, noted below(l), there was only one management share 
in respect of which no dividend was payable, but it gave the holder thereof a majority 
of one over all other votes which could on any poll be cast by all other shareholders 
present in person or by proxy, so that the holder of the share had complete control of 
the voting power. The management share also conferred a right on a return of capital 
in a winding up to one-half of any surplus assets remaining after making provision for 
the claims of the preference shareholders. At a later date the management share was 
renamed reversionary share and its voting rights altered so that upon a poll on any special 
or extraordinary resolution (except a resolution for removing an elected director) the 
holder should have such a numto of votes as should {together with any other votes 
exercisable by him) exceed by one-third the total votes which could be cast by all the 
other shareholders present In person or by proxy. 

It is not lawful to exchange the founders' (2) or deferred sltares for a larger amount 
of ordinary shares, as this may be in the nature of issuing the ordinary shares at a 
discount (3). Where additional shares are issued at a premium (4), the founders often 
claim the premium to be profit and demand their proportionate share, for it appears that 
the premium may be regarded as profit and may be applied in playing dividend (5). 

Cl, (b). Remuneration of directors :—the remuneration of directors is provided 
for in the articles, it cannot 1>e changed without a special resolution (6). If the articles 
provide for the remuneration, it may be paid out of capital, in rase there is no profit (7). 
Directors however may waive their remuneration, and If they do so, they cannot daim 
it again (8). Directors cannot get their travdllng expenses, unless this is expressly pro¬ 
vided for in the articles (9). For fuller notes sec s. 83-A and leg. 69 of Table A. 

Cl, (c) :—The words “and of the managers or proposed managers (if any)'* were not 
in the English Act. 

Cl. (d). What is sufheient statement :—^Wlten the amount of the minimum sub¬ 
scription stated in the prospectus and the memorandum or the articles of association has 
been subscribed within one hundred and eighty days after the first issue of the prospectus, 
and the sum payable on application has been paid and rccei\ed in cash, the company 
may profxcd to allotment (10). Ten per cent, of the shares offered was held to be a 
sufficient statement of tljc amount (11). The statement of the minimum subscription 
must be an express statement and not one wliith can be implied from other statements 
in the prospectus (12). Now see the new sub ss. (1), (2) and (2A) of s. 101. 


(98) fhtd, p. 5^. 

(99) Core-Browne, 36th cd. p. 32; Hals, p. 90. 

(1) Investment Trust Corpn. v. Singsiporc Traction Co. [1935] Ch. 615, {C.A.). 

(2) Story v, Rees (supra), 

(3) Development Co, of C. & W. Africa [1902] 1 Ch. 547; Anglo-French Exploration Co, 

119021 2 Ch. 845, , ^ 

(4) Greater Britain Re insurance Co. (19211 124 LX 194. 

(5) Hoarc & Co. [1904] 2 Ch. 208. 

(6) Boschoeck Proprietary Co. n, Fukc [1906] I Ch. 148. 

(7) Lundy Granite Co. [1872] 26 L.T, 673. 

(8) West Yorkshire Darracq Agency v. Coleridge [1911] 2 K.B. 326. 

(9) Young V. Naval, Military etc. Ltd. [190.5] 1 K.B. 687, 

(10) S. lOL ^ ^ 

{U)Wcat Yorkshire Daitacq Agency [1908] Wi^, 236, 25 T.L.R, 77. B»it now see 
sub-s, (2) of s. 101 posL 
(l2)Rousctt u, Burnham [1909] I Ch. 127. 
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A person is entitled to revoke his application for shares wheoi before date of 
aUotmentf the prospectus is changed in material particulars, e.g., the minimum subscrip* 
tion is reduced from Rs. 40,000 to Rs. 10,000 (13). 

**Sul»seqiieiil offer** :--Where although the first prospectus was headed **for private 
circulation only*% but contained a statement that it had been filed with the registrar, it 
was held that this circulation of the first prospectus was an olfer to the public, and 
conse<|uently the second prospectus was a ‘‘subsequent offer** and that the first offer ought 
to have been stated (14). The remedy of the allottee in such a case is in damages against 
the person responsible for the pros{)ectus, and not by rescission (IS). The term “friends** 
used in a prospectus includes business friends (16). 

Instalment :—If the prospectus names the days U|x>n which insulments of the shares 
are payable, the company cannot call up the amount more rapidly. But a general 
statement that “it is anticipated that no further call will be made’* does not prevent the 
company calling up the whole unpaid amount, and an arrangement between the company 
and its members as to the times at which calls shall be made is not binding on the 
liquidator in winding up (17). 

Cl. (e)i Fully paid tip shares: —A contract to issue shares as fully paid up will 
not protect the allottee from having to pay up the whole amount of the shares unless 
there was good consideration for the contract, e.g., cither an existing debt which was 
extinguished, or a promise to make over property or to do future work (18). 

Cl. (f). Requirement of the clause Where the company purchases the benefit 
of an existing contract, it will be necessary to state both the price paid for such benefit 
and the price payable under the contract (19). But this clause does not require that the 
prospectus should, in the case of a completed purchase, disclose tlie amount of the purchase 
money paid by the vendor upon his acquisition of the property. As to the disclosure of 
the name of the vendor’s vendor, the test seems to be whether any of the cash paid by 
the company is paid to the original vendor or not (19). 

CL (g) :—For the meaning of tlie word “cash** see notes to s. IDS. 

ci. (b) :—As to the commission that may be paid to the underwriter sec notes 
to $. 105. 

If the terms of tlic prospectus are afterwards altered, the underwriting agreement 
may became void (20). See notes to s. 105. 

Q. (i). What are preliminary expenses Powers arc generally taken in the 
memorandum of association to pay the preliminary expenses comprising preparation, 
printing, circulating and advertising the prospectus, and the preparation and printing of 
the memorandum and articles of association as well as the fees, stamps and registration 
expenses. But even without the powers a company may pay the preliminary expenses 
including commission for placing the shares (21). A promoter however cannot recover 
them if the company refuse to pay, even where there is a provision in the memorandum 
or the articles in this behalf (22); for provisions thereof oinnot be taken advantage of 
by the outsiders or even by the members in any other capacity than that of the mem- 


(13) Rajagopala v. South Indian Rubber Works [1942] M. 656, [1942] 2 M.L.J. 228, [1942] 

475, 203 J.C« 243. 

(14) South of ?;ngland Natural Gas Co. [1911] 1 Ch. 573; Wimbledon Olympia Ltd. 

[1910] 1 Ch. 630. , ^ 

(15) Ibid (South of England dec.). 

(16) Bansidhar v. Tata Power Co. [1925] B. 272, 27 Bom. L.R. 330, 87 I.a 547. 

(17) Cordova Union Gold Co. [1891] 2 Ch. 580. 

Marine Insurance Co. [1893] 3 Ch. 9. 

(19) Brooks v. Hansen [1906] 2 Ch. 129. 

Kilbum, Brown & Co. [1914] W.N* 61, 110 L.T. 456. 

^ fi r ^ ^! l-ian»ed Victwna*’ M* T. 

(22) Rotherham Alum Chemical Co. [1883] 25 Ch. D. 103. 
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hef{2$)* A mtement in the articles of assodadon that die company diaU pay the 
piellininary escpenses of forming the company does not give the promoters or the sdidtor 
a right to be paid the expenses incurred by them (24). 

CL (1). Notice of contents of contracts t — prospectus, which merely specifies 
the dates of and names of parties to contracts, does not give notice of circumstances 
contained in the contracts which are material to be known, and the omission causes the 
prospectus to give a false impression (25). The mere statement in the prospectus of the 
dates and parties to the agreement under which the promoter took a secret profit not 
being a sufficient disclosure to the shareholders, he was liable as a promoter who had 
received a secret profit (26). Where a director issued a prospectus which omitted to 
disclose a material contract, he ‘^knowingly issued” the prospectus where he had a general 
knowledge of the existence of contracts which might fall within the secdon and he made 
no inquiries into these contracts, but relied upon die assurance of the company’s solicitor 
that the prospectus disclosed all such contracts (27). “In my opinion,” said Swinfen 
Eady J., “the contract .... was a material contract and should have been disclosed in 
the prospectus, and as it appears from the minutes that all the directors were aware of 
this contract they were all liable under s. 38 of the Act of 1867 to such of the plaindlfs 
as took shares on the faith of the prospectus” (28). 

**Material contract’*:—A material contract under this clause appears to be one 
which, upon a reasonable construction of its purport and effect, would assist a person 
in determining whether he would become a shareholder in the company (29), or one which 
is calculated to influence jiersons in making up their minds whether or not they will 
apply for slutres (30). In this connection sec also Gluckstein v. Bames (31). 

A contract may be material although it has been wholly carried out A mistaken 
liew in this respect is no answer to an action based on non-disclosure, however honest 
the directors might have been (32). 

Construction—estoppel :—Where a clause in a prospectus refers to an agreement 
and purports to set out its effect with the knowledge and acquiescence of the other con¬ 
tracting party or his duly authorised agent, the latter is thereby estopped from setting 
up any other construction of the agreement (33). 

Effect of non-disclosure t—If the contract is not disclosed, any person who has taken 
shares on the faith of the prospectus can claim.damages suffered by him (34); but he 
must prove that if he had known the undisclosed contract, he would not have become a 
shareholder (35). Where there is no fraud in fact and the non-disclosure is owing to an 
honest mistake, a subscriber of shares, who has agreed to waive any fuller compliance 
with the section than is contained in the prospectus, cannot maintain an action for 
damages (35). 

Cl, (a) :—Sec s. 97 and notes. 

(23) Browne v. La Trinidad fl887] 37 Ch. D. !. 

(24) English A Colonial Produce Co. [1906] 2 Ch. 435. 

(25) Aaron’s Reefs v. Twiss [1896] A,C, 273. Sec also J. & P. Coates, Ltd. v. Crossland 
[1904] 20 T.L.H, 800. 

(26) Sale Hotel fire Co. [1897] 77 L.T. 681. 

(27) Tait r. Macleay [1904] 2 Ch. 631. 

(28) T. d: P. Coates, Ltd. v. Crossland, supra. 

(29) Sullivan v. Miicalfe [18B0] 5 C.P.D. 435 at p. 465. 

(30) Twycros8 o. Grant [1877] 2 CP.D. 469 at p. 485; Broome o. Speak [1903] I Ch. 586, 
619 6c 677 affirmed sub nom. Shepheard v. Broome [1904] A.C. 342. 

(31) [1900] A.C. 240. 

(32) Sheimcard v, Broome (supra). 

(33) r>e Tchlhatchee v. Saleml Coupling Ltd. [1932] I Ch, 330. 

(34) Wimbledon Olympia [1910] 1 Cb. 630; Nash r. Calthorpe [1905] 2 Ch. 237; tee 
also Madcav o. fait [1906] A.C. 24; Marshall o. Morrison [19071 W.N. 29; Warn 
t. Bucknall [1903] 1 Ch. 766, 773. 

(35) Cape1 6c Go. u Sims’ S. C Co. [1868] 58 L.T. 807; Macleay o, Ihlt (supfii). 

38 
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5UE3. (3) At the cod of this sub-section the foUowing words occur in the 
En^sh Act of 1929, but not in this Act, viz., “but subject as aforesaid, this section shall 
{^pply to any prospectus whether issued on or with reference to the formation of a com¬ 
pany or subsequently.” See s. 35 (5) of that Act. 

5UE»S. ($)• Effect of failure to comply with the proxristons Under this sub¬ 
section a company is not absolved from the liability under s. 100 (36). The failure to 
comply with the provisions of this section may in some cases give a right to rescind the 
contract to take shares, or to damages against the directors; but to establish such a right 
it is necessary to prove more than mere omission of one or more of the particulars (37) 
and in such a case the remedy is not against the company in rescission or damages but 
against the persons responsible for the omission (38). 

Liability—for breach of a stotutory duty The law of liability for breach of a 
statutory duty has thus been stated by Fietchcr-Moulton, L. J.: “If by a statute a duty 
is laid on any person, every member of the public has a right to have the duty performed. 
The breach of it does not give every member of the public a right of action, because 
damage is an essential part of such cause of action; but it is settled law that where 
damage has accrued to any person through breach of staiurory duty by another person 
the latter is liable” (39). 

Loss as a natural result of default :-“lt will be necessary for the complaining 
party to show that his loss has arisen as a natural result of the defendant’s default in 
complying with his statutory duty. He must satisfy the Court that if the proper state¬ 
ments had been contained in the prospectus, he would not have taken the shares (-10). 
But the party alleging misrepresentations will be pinned down to the misrepresentations 
alleged in his pleadings (41). 

iMisrepresentation in prospectus :—No misrepresentation or concealment of any 
material facts or circumstances will l>e permitted in a prospectus. Tlie public arc entitled 
to have the same opportunity of judging of everything material to a knowledge of the 
true character of the undertaking (42;. Where a person has been, by the fraudulent 
misrepresentations of directors or by their fraudulent concealment of facts, drawn into 
a contract to purchase shares in a company, the directors cannot enforce the contract 
against him, and he may rescind it (43). A contraa induced by fraud is not void but 
voidable, and therefore though the persons who by their fraud induced it may not 
enforce it, other persons may, in <'onscqucnce of it, acquire interests and rights which 
they may enforce against the jwrty who has been so induced to enter into it (43). 
Under the exception in s. 19 of the Indian Contract Act the contract, even if caused by 
misrepresentation, would not be voidable, if the defendant had the means of discovering 
the truth with ordinary diligence. The application of that exception is not restricted to 
cases where the party is fixed with constructive notice of the true stoic of afhilrs(41). 

The statements made in a prospectus arc the representations of the company, and 
where there are misrepresentations, the allottee is entitled to have his contract set aside 
and to be repaid the amount of his deposit money (44). If there is a material mispre- 
sentation in the prospectus upon which a shareholder relied when applying for shares, 
he is entitled, provided he seeks relief within a reasonable time after learning the truth 


{36)Shunmugam v. Ranga Rama [1934] M. 641, 67 M.L.J. 437, 152 I.C. 703. 

(37) Wimbledon Olympia Ltd. [1910] I Ch. 630, 

(38) South of England Natural Gas Co. (supra). 

Britannic Mertbyr Coal Co. [1909] 2 K.B. 146 at p. 157. 

Crlthorpe [1905] 2 Ch. 237; Maclcay v. Tait [19061 A.C. 24. 

Gungajl Cotton Mills Co. [1900] 4 C.W.N. 369. 

Venezuela v. Kisch [1867] L.R. 2 H.L. 99. 

‘ '^301^938? A. ^ J“« 5 a»«u»th Official Liquidator [1938J 

(44)Romanath Cowaia’# Ca« {1867] 2 lad, Jur. N.S. 296. 
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and before the company la in Uquidati<m, to have hi8 name removed from the register 
and the amount paid upon the shares returned with interest (45). Only original subscrlbert 
and not the purchasers of shares can obtain damages (46)i unless the prospectus Was 
issued with a view to induce persons to become purchasers (47). As to what should be 
proved to obtain rescission of the contract to take shares and to establish the company’s 
responsibility, sec the cases noted below (48). A variance between a prospectus and the 
memorandum of association will not, necessarily and as a matter of course, relieve a 
member from his liability as a contributory (49). 

A shareholder's contract to purchase sliarcs from the company is only void and not 
voidable on account of misrepresentation in the prospectus (50). But he has not unlimited 
time within which to rescind the contract. He must rescind it promptly, that is, within 
a reasonable time of his becoming aware of the fraud giving him the right to rescind (50). 

The aggrieved party cannot, as against the company, retain the shares and claim 
damages (51). The relict can be claimed even after the shares have been forfeited (52). 
Where the forfeiture is not complete, the Court will restrain the company from forfeiting 
the shares pending an action for lescission, usually requiring the plaintiff to pay into 
Court the amount of the call (55). The aggrieved party need not show that the statement 
in the prosjnjctus was inade fraudulently or was known to the person making it to be 
untrue (54). 

If the statement is true at the time it is made and becomes untrue before allotment 
of tlie shares, as for instanc c, il a director named in the prospectus has meanwhile resigned, 
it will be good ground for rescission (55). ^ 

What may amount to misrepresentation -Omission of material facts may amount 
to a misrepresentation (56). But “in an honest prospectus many facts and circumstances 
may be lawfully omitted, although some subscribers may l)e of opinion that these would 
have been of materiality as influciuing the exercise of their judgment’* (57). On “the 
other hand, if by a number of statements you intentionally give a false impression and 
induce a person to act upon it, il is not the less false, although if one takes each statement 
by itself tl»erc may be a difficulty in showing that any .specific statement is untrue** (58). 
The prospectus must be taken as a whole, for ‘Vvciybocly knows that half a truth is no 
better than a downright falsehood” (59). 

Estoppel:—Where a party having a right to rescind liis contract, after having know¬ 
ledge of such right does any act affimung his tontrati, he cannot afterwards set up his 
right to avoid the contract (60). Therefore any act by a shareholder recognizing his 


(45) Scottish Pcuroleum Co. [1883] 23 Ch. D. 413; Metropolitan Coal Consumers* Asso¬ 
ciation, Karl>erg’s case [1892] 3 Ch. 1 ; Mohun Lai v, Sri Gungaji &c. Co. (supra); 
Central Ry. Co. of Vcncvucla r. Kisch [1867] L.R, 2 H.L. 99. 

(46) Peck t'. (;urncy 11873] 6 H.L. 377. 

(47) Andrews i;. Mockford [1896] I Q.B. 372 

(48) Redgrave r. Hurd [18811 20 Ch. D. 1; Karlrcrg’s case (supra); Lagunas Nitrate 
C^lo. v. l..agunas Nitrate Syndicate [1899] 2 C'h. 392 at p. 423 and Lynde u. Anglo 
Italian Hemp Spinning Co. [1896] 1 Ch, 178. 

(49) Oakes v. Turquand [1867] L.R. 2 H.L. 325; Jagannath v. Official Liquidator [19381 

All. 301, [1938] A. 193, ^ ^ 

(50) Shiromani Sugar Mills v. Debt Prasad [1950] A. 508. 

(SHHoudsworth v. City of Glasgow Bank (I880j 5 App. Cas. 317, 

(52) Aaron's Reefs v, Twm [18%] A.C. 273 at p. 287, 

53) Lamb v. Sambas Rubber &c. Co. [1908J 1 Ch. 845. 

’54) Lagunas Nitrate Co. v. Lagunas Nitrate Syndicate [1899] 2 Ch, 392. 

55) Scottish Petroleum Co. [1881] 17 Ch. D. 373; Scottish Pem^eum Co. ft8831 23 
Ch. D. 413; Kent County Gas Co. [1907] 95 L.T. 756. 

(56) Cackctt V. Keswick (1902J 2 Ch. 456, 

(57) Per Lord Watson In Aaron's Reefs v. Twiss [1896] A.C. 273 at p. 287. 

(58) Ibidt per Halsbury L. C. at p. 281. 

(59) Per U>rd Macnaghten in Gludtstein n. Barnes [1900] A.C. 240 at pp. 250*51. 

(60) aoijgh V. London 6c N. W. Ry. [1871] L.R, 7 Ex. 26, 
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posidoo aa a member after knowledge of the miarcpreacntatiofi auch as aetling or trying 
to sell hia shares, attending meetings, signing proxies, paying calls or accepting dividends 
wiU prevent him from obmining rescission, even though done under a mistake as to his 
rights (6i), unless he has meanwhile definitely elected to rescind the contract as by 
cmnmencing proceedings (62). 

Aggrieved party must seek relief within a reasonable time :—The complaining 
party should come within a reasonable time (63), as the rights and interests of other 
persons may intervene. “Where a person has contracted to take shares in a company 
and his name has been placed on the register, it has always been held that he must 
exercise his right of repudiation with extreme promptness after discovery of fraud or 
misrepresentation*’ (64). He must also seek relief while the company is a going concern, 
for upon the commencement of liquidation, >oluniary or otherwise, the creditors and 
shareholders are interested in retaining his name on the register, and against them he 
has no claim to set aside the bargain (65). But where a counter-claim for rescission 
of the contract to take shares was delivered after the petition and before the winding 
up order was made, the shareholder was not too late lo apply for relief (66). 

It is true that a shareholder cannot be relieved from his shares after a winding up 
application. But if he has started active proceedings to be relieved of his shares, tlic 
passing of a winding up order during their pendency would not prevent his getting 
the relief (67). The reason why a shareholder cannot throw back his shares upon the 
company after a winding up is that the rights of third parties have intervened, and 
equities which would be sufficient as between the shareholder and the company cannot 
be set up as against the creditors or the contributories (67). 

It is not enough to serve the company with a notice of repudiation. The aggrieved 
parry must cither procure the com|)any to remove his name from the register, or com¬ 
mence proceedings to conipel it to do so (68). 

Where no right of rescission :—Where tiicrc is omission to state some fact whkh 
ought under this section to be stated, and tiie omission does not falsify that which is 
stated, there is no right of resci.ssion (69). “Where parties are contracting with one 
another, each may, unless there is a duty to disclose, observe silence in regard to facts 
which he believes would be operative upon the mind of the other” (70). “Simple reticence 
does not amount to legal fraud” (71). An innocent misrepresentation in a prospectus 
may however be a ground for rescission (72). In the following cases there is no right 
of rescission for misrepresentation and non-disclosurc in the prospectus; Where the 
allottee subscribed for the shares before he saw the prosjwcius (73); where the prospectus 


(61) Dunlop T. Cycle Co. (1895] 75 L.T. 385. 

(621 Tomlin's case [1898] 1 Ch. 104. 

(63) Oakes v. Turquand infra; Jagannath u. Official Liquidator (supra). 

(64) Per Lord Davey in Aaron’s Reefs v. Twiss [1896] A.C. 273 at p. 294; sec Scottish 
Petroleum Co. [1883] 23 Ch. D. 313 and Central Ry. Co. u. Kisch [1867] L.R. 2 
JE1.L. 99. 


(65) Oakes o. Turquand [1867] L.R. 2 HX. 325; Tcnnent u. Glasgow Bank [1879] 4 App. 
Cas. 615; Scottish Petroleum Co. (supra). 

(66) Whitcley’s case [1900] 1 Ch. 365. 

(67) Shiroroani Sugar Mills v. Debi Prasad [1950] A. 508. 

(681 Thomson’s case [1898] 5 Mans. 282. 

(69) Whimblcdoii Olvmpia Ltd. [1910] I Ch. 630; South of England Natural Gas Co. 
n911] 1 Ch. 573; sec also Twycross v. Grant (supra); Broome u. Speak (supra); 

(supra); watts v. Bucknall (supra), 

(70) Per Fry J, in Davies v. London Provincial M. L Co. [1878] 8 Ch. D. 469 at o. 474: 

2 Ch. 209. ^ 

Morgan (1861) 3 De G. F. 6c J. 718. 

Co. [1867] 2 Ch, App. 604. 

(73) Smith o. Chadwick [1882] 20 Ch. D. 68* 
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itaoif showed that the stmtemeats made therein were based on hearsay and wese to be 
verified later on (74); where the allottee did not rely on the statements, bnt made 
investigations himself (75); where he is a man of such experience that he is not likely 
to be misled by the statements in the prospectus (76), 

Remedy of person baking shares from an allottee :—person who takes shares 

not from the company, but from a person to whom they were allotted, has no remedy 
against the company (77). But this rule does not apply where the prospectus is intended 
and used to induce purchasers in the market to buy the shares (78). The statutory 
liability created by this section is cumulative and not in substitution of the law of 
deceit (79). 

For statement of principles as to (1) fiduciary relationship between promoters and 
shardiolders, (2) validity of contracts between a company and its directors as promoters, 
(3) nonliability of directors for losses when acting intra vires and honestly, (4) voidability 
of a contract for misrepresentations, and (5) impossibility of rescinding a contract after 
change of position, see the case noted below (80), 

As to a shareholder's right against tlie directors or other persons who have issued 
a false prospectus, see notes to s. 100. 

Penally:—^There is no penalty prescribed in the Act for non-compliance with the 
provisions of this section (81). But sec sub-s. (1) of s. 97 posu When the non-compliance 
involves misstatement of a material fact, there will of course be a right of rescission 
under the general law. But otherwise, the omission of any particulars will not per $e 
entitle a sliareholder to rescind his contract to take shares (81). 

94. For the purposes of section 93 every person shall be 
deemed to be a vendor who has entered into any contract, absolute 
or conditional, for the sale or purchase, or for 
“vendor” in option of purchase, of any property to be 

acquired by the company, in any case where— 

(a) the purchase-money is not fully paid at the date of issue 

of the prospectus ; or 

(b) the purchase-money is to be paid or satisfied wholly or 

in part out of the proceeds of the issue offered for 
subscription by the prospectus; or 

(c) the contract depends for its validity or fulfilment on the 

result of that issue. 

As to the circumstances in which a company may be deemed to he a sub-purchaser 
sec Brookes v. Hansen (B2)» 

Wliere it is simply stated that the vendor is to take *"£50,000 worth of fully paid 
up shares’*, this means fully paid up shares of the market value of £50,000 (83). 

(74) British Burmah Lead Co, [1887] 56 L.T. 815. 

(75) Jennings v, Broughton [1854] 23 LJ. Ch. 999. 

(76) Hallows u, Fcmic [1868] 3 Ch. App. 467. 

(77) Peck V. Gumey [W3] L.it 6 3HLJU 377. 

(78) Andrews v, Mockford [1896] I Q.B. 372. 

(79) Aaron’s Reefs v, Twiss fIBw] A.C. 273. 

(80) Lagunas Nitrate Ck>. v. Lagunas Nitrate Syndicate [1899] 2 Ch. 392. 

(^) Shiromani Sugar Mills v. I>ebi l^asad (supra). 

82 ri90g 2 Ot. 129. ^ 

(83) Me llquham v. Taylor [189SJ 1 (X 35 at p. 63. 
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Application of section 
93 to the case of property 
taken on lease. 


95. Where any of the property to be acquired by the comply 
is to be t-alten on lease, section 93 shall apply as if the expression 

“vendor” included the lessor, and the expres¬ 
sion “purchase-money” included the considera¬ 
tion for the lease, and the expression “sub- 
purchaser” included a sub-lessee. 

96. (1) Any condition requiring or binding any applicant for 
shares or debentures to waive compliance with any requirements of 

section 93, or purporting to affect him with 
loyaUdity of certain notice of any contract, document or matter 
not specifically referred to in the prospectus, 
shall be void. 


conditions as to waiver 
or notice. 


(2) It shall not be lawful to issue any form of application for 
the shares in or debentures of a company unless the form is issued 
with a prospectus which complies with the requirements of 
section 93: 

Provided that this sub-section shall not apply if it is shown that 
the form of application was issued either — 

(a) in connection with a bona fide invitation to a person to 

enter into an underwriting agreement with respect to 
the shares or debentures; or 

(b) in relation to shares or debentures which were not offered 

to the public. 

If any person acts in contravention of the provisions of this sub¬ 
section, he shall be liable to a fine not exceeding five hundred rupees. 

Amendment By the Companies (Amendment) Act, 1936, the original s. 96 has 
been renumbered as sub~s. (1), and 8ub>s. (2) has been added. 


97. (!) If a prospectus is issued which does not comply with 

the provisions of section 93, every person who is knowingly respon¬ 
sible for the issue of such prospectus shall be 
ofwIS ^ exceeding fifty rupees for 

****** ''^* every day from the day of the issue of the 
prospectus until a copy complying with the 
requirements of section 93 is filed. 

(2) In the event of non-compliance with or contravention of 
any of the requirements of section 93, a director or other person 
responsible for the prospectus shall not incur any liability by reason 
of the non-compliance or contravention if he proves that— 

(а) as regards any matter not disclosed, he was not cognisant 

thereof; or 

(б) the non-compliance or contravention arose from an 

honest mistake of fact on his part; or 
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(c) the non-compliance or contravention was in respect of 
matters vmich in the opinion of the Court were imma¬ 
terial, or was otherwise such as ought in the opinion 
of the Court having regard to all the circumstances of 
the case reasonably to be excused: 

Provided that, in the event of non<ompliance with or contra¬ 
vention of the requirements contained in clause (n) of sub-section (/) 
of section 93, no such director or other person shall incur any liability 
in respect of the non-compliance or contravention unless it be proved 
that he had knowledge of the matters not disclosed. 

Amendment :—By the Companies (Amendment) Act, 1936, the original s. 97 has 
been renumbered as sub-s. (2) and the new sub-s. (I) has been inserted. The words 
in italics in sub-s. (2) have been inserted by the same Act, and the new rl. (c) has been 
added thereby. The new sub-s. (I) inserts a penalty for the issue of a prospectus which 
fails to comply with the provisions of s. 93. 

Knowingly issuing :—^Where a director issued a prospectus which did not disclose 
a material contract, he knowingly issued the prospectus where he had a general know¬ 
ledge of the existence of the contracts which might fall within s. 93, sub-s. (1), cl. (b) 
and he made no enquiries into these contracts,* but relied ujxm the assurance of the 
company's solicitor that the prospectus disclosed all such contracts (84). As to the 
meaning of the words “knowingly issued,*' sec the judgment of Romer, L. J. in Tail v. 
Macleay fI904] 1 Ch. 631 at pp. 638 to 640. 

Remedy of an aggrieved party :—^The mere fact of non-compliance with s. 93 
docs not entitle a person, who has taken shares on the faith of the prospectus, to have 
a rescission or rectification of the register. His remedy is in damages against those who 
are responsible for the prospectus (85). 

98 . (1) ^ company w'hich docs not issue a prospectus on or 

with reference to its formation shall not allot any of its shares or 
debentures unless before the first allotment of 

Obligations of com- of either shares or debentures there has been 
panics where no prospec- ri . • . , . • i- r 

tns is Issued. filed With the registrar a statement in lieu of 

prospectus signed by every person who is 

named therein as a director or a proposed director of the company 

or by his agent authorised in writing, in the form and containing 

the particulars set out in the form marked I in the Second Schedule. 

(2) This section shall not apply to a private company or to a 
company which has allotted any shares or debentures before the 
commencement of this Act or, in so far as it relates to the allotment 
of shares to a company limited by guarantee and not having a share 
capital. 

Anendinaiit:—By the Companiee (Amendment) Art, 1936, the words in italics at 
the end of sub-s. (!) have lieen substituted for the words “set out in the Second 

(84) 'Dslt V. Macleay [190+1 2 Ch. 631; see also J. & P. Coates, Ltd. u. Crosdand [1904] 

20 T.L.R. 800 at p. 807. 

(85) Winibledom Olympia Ltd. [1910] 1 Ch. 630; South of England Natural Gas Co. 

[1911] 1 Ch. Sl$. ® 
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ScheduliiL*' **The am^ndnifn^ i$ consequential on the alteration made in the Second 
Schedule /*—of the Select Committee. 

Statement in lien of prospectus :—^The requirements of this section about proceed* 
ing to allotment are satisfied by the mere filing of the statement in lieu of prospectus* 
whether the particulars arc or are not sufficiently supplied or whether it contains mis¬ 
statements and omissions; and an allotment is not vitiated by the want of accuracy (86). 
Allotment of shares and debentures before a company has filed the statement in lieu 
of prospectus is not wholly illegal and void (87), The allottee may also be estopped 
by conduct from denying that he is a member (88). 

Effect of false statement If a person applying for shares inspects the statement 
in lieu of prospectus, the statement becomes the basis of the contract, and if it contains 
a false statement, he may have a right to rescind (89). A person who subscribes for 
shares on the faith of a statement in lieu of prospectus cannot claim compensation 
under s. iOO. 

Any person who willingly makes a false statement in a statement in lieu of pros¬ 
pectus is guilty of a criminal offence (90). 

The last few words “or, in so far as.share capital” of sub-s. (2) arc not 

in the English Act. 

98A. (/) Where a company allots or agrees to allot any shares 

in or debentures of the company with a view to all or any of those 
shares or debentures being offered for sale to 
Document offering the public, any document by zvhich the offer 
Z for sale to the public is made shall for all 

pectus. purposes he deemed to be a prospectus issued 

by the company and all enactments and rules 
of law as to the contents of prospectuses and to liability in respect of 
statements in and omissions from prospectuses or otherwise relating 
to prospectuses shall apply and have effect accordingly as if the 
shares or debentures had been offered to the public for subscription 
and as if persons accepting the offer in respect of any shares or 
debentures were subscribers for those shares or debentures but with¬ 
out prejudice to the liability, if any, of the persons by whom the 
offer is made in respect of mis-statements contained in the document 
or otherwise in respect thereof. 

(2) For the purposes of this Act it shall, unless the contrary is 
proved, be evidence that an allotment of or an agreement to allot 
shares or debentures was made with a view to the shares or 
debentures being offered for sale to the public, if it is shown — 

(a) that an offer of the shares or debentures or of any of them 
for sale to the public was made within six months after 
the allotment or agreement to allot; or 

(86) Blair Open Hearth Furnace Co. ri9141 1 Cb. 390. 

0?* Cow®” MiU* 1 ^ 924 ] A.C. 958. 

(88) Tames Burton & Sons [1927] 2 Ch. 132. 

Hearth Furnace Co. (supta) at p. 401. 

(90) S. 282, ' r r 
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(b) that at the date when the offer was made the whole of the 
consideration to be received by the company in respect 
of the shares or debentures had not been so received. 

(J) Section 97 shall apply to the person or persons making the 
offer as though they were persons named in a prospectus as directors 
of a company, and the provisions of section 93 snail have effect as 
if it required a prospectus to state, in addition to the matters 
required by that section to be stated in a prospectus ,— 

{a) the net amount of the consideration received or to be 
received by the company in respect of the shares or 
debentures to which the offer relates, and 
(b) the place and time at which the contract under which the 
said shares or debentures have been or are to be allotted 
may he inspected. 

(4) Where a person making an offer to which this section relates 
is a company or a firm, it shall he sufficient if the document afore¬ 
said is Signed on behalf of the company or firm by all directors of 
the company or not less than half of the partners, as the case may 
be, and any such director or partner may sign by his agent authorised 
in writing. 

This section is new. If has l>een inserted by the Companies (Amendment) Act, 1936, 
and reproduces s. 38 of the English Act of 1929 by which a document containing an 
offer of shares is to be deemed a prospectus. 

99. A company shall not, at any time, vary the terms of a 

„ . . , . contract referred to in the prospectus or state- 

of term* mentioned in mcnt m lieu of prospectus, except subject to 

proMjectu* or statement approval of the Company in eeneral 

in lieu of prospectus. . ^ r i J o 

meetmg. 

100 . (1) Where a prospectus invites persons to subscribe for 
shares in or debentures of a company, every person who is a director 

of the company at the time of the issue of the 
ii/'plwp^s!^ statements prospectus, and every person who has autho- 
risea the naming of himself and is named in 
the prospectus as a director or as having agreed to become a director 
either immediately or after an interval of time, and every promoter 
of the company, and every person who has authorised the issue of 
the prospectus, shall be liable to pay compensation to all persons 
who subscribe for any shares or debentures on the faith of the 
prospectus for all loss or damage they may have sustained by reason 
of any misleading or untrue statement therein, or in any report or 
memorandum appearing on the face thereof, or by reference incor¬ 
porated therein or issued therewith, unless it is proved— 

(a) with respect to every misleading or untrue statement not 
purporting to be made on the authority of an expert or 


39 
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of a public oflSicial document or statement, that he had 
reasonable ground to beUeve and did up to the time of 
the allotment of the shares or debentures, as the case 
may be, believe that the statement fairly represented 
the facts or was true; 

(6) with respect to every misleading or untrue statement 
purporting to be a statement by or contained in what 
purports to be a copy of or extract from a report or 
valuation of an expert, that it fairly represented the 
statement, or was a correct and fair copy of or extract 
from the report or valuation: Provided that the 
director, person named as director, promoter or person 
who authorised the issue of the prospectus shall be 
liable to pay compensation as aforesaid if it is proved 
that he had no reasonable ground to believe that the 
person making the statement, report or valuation was 
competent to make it, and 

(c) with respect to every misleading or untrue statement pur¬ 
porting to be a statement made by an official person 
or contained in what purports to be a copy of or extract 
from a public official document, that it was a correct 
and fair representation of the statement or copy of or 
extract from the document: 
or unless it is proved— 

(t) that having consented to become a director of the company 
he withdrew his consent before the issue of the pros¬ 
pectus, and that it was issued without his authority or 
consent; or 

(«) that the prospectus was issued without his knowledge or 
consent, and that on becoming aware of its issue, he 
forthwith gave a reasonable public notice that it was 
issued without his knowledge or consent; or 
(*Vt) that, after the issue of the prospectus and before allotment 
thereunder, he, on becoming aware of any misleading 
or untrue statement therein, withdrew his consent 
thereto, and gave reasonable public notice of the 
withdrawal, and of the reason therefor. 

(2) mere a company existing at the commencement of this 
Act has issued shares or debentures, and for the purpose of obtaining 
nirther capital by subscriptions for shares or debentures issues a 
I^spectus, a director shall not be liable in respect of any statement 
therein unless he has authorised the issue of the prospectus, or has 
adopted or ranfied it. r i * 
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(3) Where the prospectus cootajm the name of a person as 
director of the company, or as Mving agreed to become a director 
thereof, and he has not consented to become a director, or has with¬ 
drawn his consent before the issue of the prospectus, and has not 
authorised or consented to the issue thereof, the directors of the 
company, except any without whose knowledge or consent the 
prospectus was issued, and any other person who authorised the issue 
thereof, shall be liable to indemnify the person named as aforesmd 
against all damages, costs and expenses to which he may be made 
liable by reason of his name having been inserted in the prospectus, 
or in defending himself against any suit or legal proceedings brought 
against him in respea thereof. 

(4) Every person who, by reason of his being a director or 
named as a director, or as havmg agreed to become a director, or of 
his having authorised the issue of the prospectus, becomes liable to 
make any payment under this section, may recover contribution, as in 
cases of contract, from any other person who, if sued separately, 
would have been liable to make the sam'e payment, unless the person 
who has become so liable was, and that other person was not, guilty 
of fraudulent misrepresentation. 

(5) For the purposes of this section— 

(a) the expression “promoter” means a promoter who was 
a party to the preparation of the prospectus, or the 
portion thereof containing the misleading or untrue 
statement, but does not include any person by reason of 
his acting in a professional capacity for persons engaged 
in procuring the formation of the company ; 

(/;) the expression “expert" includes engineer, valuer, 
accountant and any other person whose profession 
gives authority to a statement made by him. 

Thi» section rcprtKluces ibc pnnisions of the Diicrtors* Liability Act passed in 
England in 1890 for the purpose of strengthening the Jaw as enunciated by the House 
of Lords in Derry v. Peck [1889] 14 App. 337 in respect of directors’ liabilities. 
“Now the Directors’ Liability Act was pas«5ed in 1890, the year after Derry v. Peek 
was decided in the House ot Lords, and as it scchis to me, for the express purpose of 
getting rid of the effect of that decision, so far and so far only as directors and 
promoters issuing a prosper tus on the one liand and jKTsons taking shares and deben^ 
lures on the other hand are concerned*’(91). 

Scope t—This section is confined to prospectus issued by or on behalf of the 
company and the directors arc not liable to purchasers from third parties (92). But 
see the new s. 98A. Where the plaintiff succeeds on a cause of action unda: this 

(91) Me Ck>nncl v. Wright [1903] 1 CSh. 540. 

(92) Urquhart u. Stracey [19281 N.L 40 affirmed by CA. [1928] N.L 162, on appeal to 
the House of Lords see Clark v. Urquhart [1930] A-CL 28. 
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section, he wonld be entitled to such ‘‘compensation^* as he might prove in addition 
to any damages already recovered in rwjpect of fraudulent misrepresentation (93). 

This section as well as s. 93 has created new statutory liabilities in addition to the 
general law of deceit. 

Prosjiectiis oun^l not to misrepresent i^cts*—prospectus ought not to mis¬ 
represent actual and material faits or to conceal facts material to be known the mis¬ 
representation or concealment of which may improperly influence and mislead the 
mind of the reader; for if he is thereby deceived into becoming an allottee of shares 
and in consequence suffers loss, he is entitled to proceed against those who thus misled 
him (94). Where a company issues a prospectus, a person contracting to take shares 
on the statement therein contained has a right not to be misled by any statement 
actually false but to be informed of all the facts the knowledge of which might rea¬ 
sonably have deterred him from so contracting; and if the prospectus in tliat sense 
contains misrepresentation, or the absence of true representation, the contract will 
not be enforced (95), As to what concealment or ambiguity amounts to misrepre¬ 
sentation, see the last cited case. But mere non-disclosure of facts, unless such non¬ 
disclosure had the effect of making the disclosed facts absolutely false, would not be 
sufficient to sustain a proceeding which is really in the nature of an action for mis¬ 
representation (96). l>lay cannot be set up as an answer to sue h a suit (96). 

A prospectus may be “false in material particulars'* within the meaning of s. 84 
of the (English) Larceny Act, 1861. if by a number ot statements a false impression 
with regard to the financial ])ositioii of a company is intentionally conveyed, although 
each statement taken by itself is true (97) Sec notes to s. 282 p(nt. 

Purpose when exhausted. Ibc proper purpose of u prospectus is to invite 
persons to become allottees ot the shares. When the allotment is completed the office 
of the prospectus is exhausted and a person who has not become an allottee, but is 
only a subsequent purchaser ot shares in the market, may not be so connected with 
the prospectus as to render those who issued it liable to indemnify liim against losses 
suffered in consequence ot the purchase (98); for the vendee must show some dirett 
connection between them and himself in the communication of the prospectus and 
its influence upon his conduct in becoming an allottee (98). 

Moaning of “suhscrihe** :—Subscription means application followt*d by allotment, 
and not subsequent purclia8e(99). An “untrue statement’* is a statement in fact untrue, 
and not a statement in the belief ol the directors untrue {I). It is immaterial that the 
statement was not fraudulent (2). 

Compensation :—“Compensation** must be estimated and awarded with reference 
to the loss sustained, and doc-s not resemble a ^Hinalty (3). In the case of Clark 
Vrquhan (92), supra, Lord Sumner traced the history of the section from the decision ot 
the House of Lords in Derry v. /Ve/f{4) and held that the word “compensation** had 
no technical significance. The word was selected because it represented the dito'cnce 
between the actual value of the shares or debentures taken and the sums paid for 
them on the face of the prospectus and at the same lime avoided the invidious associa* 


(93) Ibid. 

(94) Peck V, Gurney [1874] L.R. 6 H.L. 377 per Lord Cairns. 

Brunswick &c. Land Co. v, Muggeridge [1860] 1 Dr. 6l 8m. 363. 
(%)Pcck V. Gurney (supra). 

(97) King V, Kylsant [1932] I K.B. 442. 

® ” !**■ Cairns- 

(99) Peek v, Gurney (supra). 

’i- ®P®*^ I Cb. 586 (C.A.). 

S^^*®**®"** Bfoome [1904] A.C 342. 

(3) »M^Ewan V. Campbell (18571 2 Macq. 499, 

(4) (1889] 14 App. Cas. 337. ^ ^ 
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tion *^daitiage8^* with dUhonesty in such connection (5). On this point their Lord- 
ships reversed the Judgment o£ the Court of Appeal in Vrquhan v. Stfacey(6), As 
to the measure of damages and evidence thereof see Stevens v. Hoare(7). 

Moanini of :—^"'The term *promoter*/' says Lord Justice Bowen(8), 

**18 not a term of law but ot business usefully summarising up in a single word a number 
of business operations familiar to commercial world by wliich a company is generally 
brought into existence/* It is a short and convenient way of designating those who 
set in motion the machinery by which the Act enables them to create an incorporated 
company (9). It involves the idea of exertion for the purpose of getting up and starting 
a company or what is called *'f!oating*’ it (10), and also the idea of some duty towards 
the company Imposed by, or arising from, tlie |K)sition which the so-called promoter 
assumes towards 11(11)) In Tuyeross v. Grant {\2) Cockburn C. j, defined the word 
“promoter** as being one who undertakes to form a company with reference to a given 
project and to set it going and to take the necessary steps to accomplish that purpose. 
After referring to a number of authorities Sir Francis Palmer in his Company Precedents 
15th cd. (1938) p. 110 observes: **lt is obvious therefore that a person who originates 
the scheme for the formation of the company, has the memorandum and articles of 
association prepared, executed and registered, and finds the first directors, settles the 
terms of preliminary contracts and prospectus (if any), and makes arrangement for 
advertising and circulating the prospectus and placing the uipital, is emphatically 
a promoter in the fullest sense. He controls the formation and future of the company, 
and it is this control which lies at the root of the fiduciary relation of the promoter 
to the company. Nor is he the less a promoter if all or most of these activities are 
performed nominally by a company which he controls. But a person who has done 
much less thau this--takes a much less prominent part—^may bring himself within 
the meaning of the term and may be hdd liable as promoter** (13). 

TertB ambiguous :—^The term is however ambiguous and it is necessary to ascer¬ 
tain in each case what the so-called promoter really did, before his legal liabilities 
can be actually ascertained (14). The question whether a |>erson is or is not a proraoto* 
is a question of fact (12). A person who as principal procures or aids in procuring 
the incorporation of a company is generally a promoter thereof (15), and he does not 
escape from liaibility by acting through agents (16). But persons who act only pro¬ 
fessionally, such as counsel, solicitors, accountants, printers of prospectus and the like 
are not promoters (17). 

Prumotor :—It is a question of fact in each case as to at which time a person 
begins or ceases to be a promoter (18). A promoter does not cease to be such by reason 


(5) Clark o. Urquhan 11930] A.C 28, 56-57. 

(6) 119281 NX 16L 


im] 20 T.L.R. 407. 


Bridge Calico Printing Co. r. Green and Smith [1879] 5 Q.B.D. 109. 

iio-roi 5 a o.... 1^10 


t>. Kdley (19001 16 TXJl. 495 (P.C.). 

(M)£a»n« Silvor Mining Co. v. Lewis & Son 41879) 4 C.P.D. 396; Re Great Wheal 
Polgooth Co. [18831 S3 L.J. (Ch.) 42, 49 L.T. 20. 

(12)TwycroM v. Grant [18771 2 C.P.D, 469. 

(■3)See also National L. S. Registration Bank v. Vein Mudaliar [1938] Mad. 192, 
[19381 M. 154. 

(l4)L«dQe7 & Oo. V. Bird [1886] 33 Ch. D. 85 (C.A.). 

(I5i»eer«f(»d & Co. [1876] 2 Ch. D. 621 (C. A.). 

(<6lPhoq>luite Sewage Co. ti. fiartmoat [1877] 5 Ch. D. 394 (C.A.). 

(17) Great Wheal Pugooth Go. <aapni> 

(18) UdyweU Mtoiog Go. n. Bioolm [1887] 35 Ok. D. 400 (C.A.). 




4 C.P.D. 396; Rc Great Wheal 
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only of the formation of the company and the appointment of directors, but only when 
the difectors take into their own hands what remains to be done in the way of forming 
the company (19). 

Princiiiloi foverniiig positton of directors and promoters :—The principles govern* 
Ing the position of directors and promoters and their acts have thus been laid down by 
Lord Lindley (20): *‘The first principle is tliat in equity the promoters of a company 
stand in a fiduciary relation to it and to those persons whom they induce to become 
shareholders in it, and cannot in equity bind the company by any contract with them* 
selves without fully and fairly disclosing to the company all material facts which the 
company ought to know. Erlangcr v. New Sombrero Phosphate Co. [1878] 3 App, Cas. 
1218 is the leading authority in support of this proposition/' 

**The second principle is that a company when registered is a corporation capable 
by its directors of binding itself by a contract with thcmschcs if all material facts are 
disclosed. Salomon v. Salomon & Co. (21) is the le«idiiig authority for this proposition/' 

“The third principle is tliai the directors of a company acting within their powers 
and with reasonable care and honesty in the interest of the company may suffer by 
reason of their mistakes or errors in judgment. Overend, Gurney & Co. v. Gtbb (22) is 
the leading authority on this head.” 

“A fourth principle not confined to companies, but extending to them, is that a 
contract can be set aside in equity on proof that one party induced the other to enter 
into it by misrepresentations of material facts, although such misrepresentations may not 
have been fraudulent.” 

“A fifth principle is that a voidable contract cannot be rescinded or set aside after 
the position of the parties has been cliangcd so that they cannot be rcstoied to their 
former position. Fraud may exclude the application of this principle, but I know of 
no ocher exception.” 

Liabilities of directors and promoters :—promoter cannot retain any profit 
made out of a transaction to which the company is a party, without full disclosure. 
The company can affirm the contract and sue fur an account and profit with interest (23) 
or bring an action for lescission of the contract where the other contracting party can 
be restored to his original position (24). The mere statement in the prospectus of the 
date and jiarties to the agreement under which the promoters took a secret profit not 
being a sufficient disclosure to the shareliolders, he was liable as a promoter who had 
received a secret profit (25). Whatever scciet benefit a promoter makes, he is bound 
to make it good to the company (26). 

A promoter may however make a profit upon a sale to the company, even if he is 
also a director, if he makes full disclosure to the company (27). Whether a promoter 
is really acquiring any assets as a trustee for the company or the intended company is 
a question of fact. Where the scheme has throughout been that the promoter is to sell 
to the intended company at a profit the assets he is acquiring, the natural inference 
of fact is that in respect of those assets he is not intending to be a trustee for the 
company, but is intending to occupy the position of vendor. The relationship, when 


Ridsdale’s Ry. Lamp Co. [1889] 23 Q. B. D, 308 (C. A.). 

{20^89^1 Syndicate [1899] 2 Obu 392 at p. 422. 

(22) n872i l’r.’5H. L. 480. 

(23) Gluck8tein y. Barnes [1900] A. C. 240. 

(24) Uguna8 Nitratei;. jUgunas Lagunas Nitrate Syndicate (supra): Cross v. Mutual 

r. t R m"(H. 21 T. C R. IS; Mum^R. L. /’ W 11904] M 

Co-[1897] 77 L. T. 681. 

* 1 Ind. Jur. N. S. 295 & 378. 

(27) Eiianger v. New Sormbrero nuMphute Co. (infra). 
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completed witii promotcre^ involve® certain fiduciary dutleSi but tannot be identified 
with ordinary trusteeship (28). If there is no Intention of making a public issue of 
shares and no such issue is in fact made, the knowledge by all the directors and members 
of the fact will exonerate the promoters even where the purchase price has been greatly 
infiated(29). But promoters cannot relieve themselves of their general equitable obliga< 
tions by any astuteness in the drafting of the articles (28). 

Tkdir fiduciary relation ;—^Persons who purchase property and then create a com¬ 
pany to purchase from them the property they possess, stand in a fiduciary position 
towards that company and must fully state to the company (30) the facts which apply 
to the property and would infiuence the company in deciding on the reasonableness of 
acquiring it (31). 

Principles of the law of agency and trustee apply :—^Although strictly speaking 
a promoter cannot be considered an agent or trustee for the company, the company not 
being in existence at the time, yet the principles of law of agency and trusteeship arc 
applicable to his case and he is accountable for all moneys obtained by him from the 
funds of the company without its knowledge (32). The fact that thy promoter is acting 
as agent for the vendors in getting up a company for the purchase of their property 
does not exonerate him from accounting to the company, when formed, for any secret 
profit made by him (32). In estimating the amount of the secret profit the promoter is 
however entitled to be allowed the legitimate expenses incurred by him in forming and 
bringing out the company, such as those for the ^reports of surveyors, the charges of 
solicitors and brokers, and the costs of advertisement, but not a sum of money which 
he has expended in obtaining from another person a guarantee for the taking of 
shares (33). 

Promoter’s liability to account: —Any profit which the promoter makes after he 
has Iwgiin to promote the company and the benefit of any contracts into which he 
enters during that period belongs to the company (34). Where a promoter is to account 
to the company for secret profits, the measure of damages is the^lAmount of profit made 
l)y the promoter (35); but he is allowed to deduct all reasonable expenses and is liable 
only for the net profits made (36). 

Immediately after registration of the comjuiny a promoter is under fiduciary obliga¬ 
tions not only to the company as originally constituted, but also as consisting of future 
allottees and therefore the promoters and directors will not be protected by disclosures 
made before the public have joined the company (37). Even if all the facts are known 
to all the members of the company at the time the contract is made, but a misleading 
prospectus is subsequently issued by the promoters to the public inviting them to join 
the company, the promoters will be liable (38). 

FeraoiyJ liability of promoters :—A promoter, even though he expressly purports 
to act as agent or trustee, is personally liable upon all contracts made with him on 

(28) Omnium Electric Palaces v, Baines [1914] I Ch. 322. 

(29) Attorney General for Canada v. Standard Engineering Trust Co. [1911] A. C. 498; 
Express Engineering Works [1920] I Ch, 466. 

(30) Twycross v. Grant (infra), 

(31) Er!angcr v. New Sombreto Phosphate Co. [1878] 3 App. Cas. 1218; Twycross v. Grant 
[1877] 2 C. P. D. 469. 

(^2) Lydney fife. Co. v. Bird [1886] 33 Ch. D. 85 (C. A.). 
f33)Lydney dec. Co. c. Bird [1886] 33 Oi. D. 85. 

(^4)UdvweH Mining Co. o. Brooks [1887] 35 Ch, D, 400. 

(35) Leeds and Hanley Theatres of Varieties [1902] 2 Ch. 809. 

(36) Lydney drc. Co. v. Bird (supra). 

(37) l4eeds & Hanley Theatres of Varieties [1902] 2 Ch. 809; Gluckstein v, Barnes [1900] 
A, C* 240, 

(38) Lagunas Nitrate Co. v. Lagunas Nitrate Syndicate (supra). 
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behaK of the intended company (39), until the contract has been performed or readuded 
by dther party under some power in the contract or by the consent of all parties or 
until the company has, with the consent of the other contracting party, undertaken the 
promoter's liability (40). 

Legitimate coepenses when payable t—^Although not bound to do so, the directors 
may pay a promoter legitimate expenses incurred by him in forming and bringing the 
company out (41). Even where there is a general power to pay preliminary expenses 
to a promoter, payment should not be made without vouchers or investigation (42); 
but if the memorandum or articles empower directors to pay a specific sum for the costs 
and expenses of promoters, payment may be made without taxation (43). 

Where fully paid up shares were allotted to a promoter on the broad footing that 
he had expended uncalculated sums on the company's property, partly before and 
partly after its incorporation, but no money value was laid on the services rendered 
by the promoter to the company or on the property transferred by the former to the 
latter and the value of the services and the property was not correlated to the nominal 
value of the shares allotted, it was held in a very recent case, that the allotment Was 
ultra vires the company in that it involved an unauthorized issue of shares at a dis¬ 
count, and that consequently the allotment was invalid (44). In the last cited case it 
was further held that the company was entitled to recover 1500 /. from another promoter 
who had been paid the amount as a refund of the money which he had expended in 
connection with the formation of the company and the assignment of the vendor's 
property (concessions) to the company, because the amount was paid only by the de facto 
directors and without authority from the plaintiff company. It was further held that 
the claim was not statute-barred, because the said promoter was in the position of an 
express trustee and not a constructive trustee (44). Directors may be made personally 
liable for sums improperly paid to promoters (45). 

Promoter’s right of indemnity: —A promoter however has no right of indemnity 
against the CQmpany ijH respect of any obligation undertaken on its behalf before it^ 
incorporation, stipulating that he shall be paid a certain sum as the preliminary 
expenses ((41). Thus inspite of such a provision, the solicitor who prepares a memoran¬ 
dum or articles of association cannot sue the company for his costs for doing so (46), and 
the promoter or his solicitor who has paid the fees on registering the company cannot 
recover them from the company (47). Nor is the promoter or any person employed by 
him entitled to sue the company in respect of any payment for services rendered or 
expenses incurred before its incorporation, unless after incorporation it expressly agrees 
with him to make such payment or from other facts the Court can infer a new contract 
to reimburse him (48); for a company cannot ratify an agreement purporting to have 
been made on its behalf before its incorporation (49), and its acts cannot be evidence 
of a **new agreement" to re-imburse the promoter if they can be shown to have been 
made with reference to the obligations of the company to idemnify a third person (50). 

(39) Burton v. Hutchinson [I849J 2 Car. & Kir. 712. 

(40) English &: Colonial Produce Co. [1906] 2 Ch. 435. 

(41) Me1hado v. Porto Alegre Ry, Co. [1874] L. R. 9 C. P. 503. 

(42) Englcfield Colliery Co. [1878] 8 Ch, D. 388. 

(43) C4‘oskcy r. Bank of Wales [1863] 4 Giff. 314. 

(44) Timin Exploration Syndicate v. Sandys fI947J 177 L. J. (Ch.) 412. 

(45) Anglo-French Co-operative Society [1882] 21 Ch. D. 492. 

(46) EngUsh Colonel Produce Co. (simra). 

(47) National Motor Mail Coarch Co., Clinton's Claim [19081 2 Ch. 515 (C AX 
H8) Empress Engineering Co. [1880] 16 Ch. D. 125. 

(49) Natal Land &c. Co. v, Pauline Ccdlicry Syndicate [1904] A. C. 120 (P. C), but sec 

notes to s. 23 ante. ' ' 

(50) Rotherham Alum &c. Co. [1883] 25 Ch. D. 103. 
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N<m* is a company t>ound in equity to pay the preHminary eiq^enscs because it has 
adopted and derived benefit from services previous to incorporation (51), Whether there 
is fresh contract between the company and the promoters after incorpoiation is a 
question of fact (52). See notes to s. 235. 

Directors* Hability :-~If the directors of a company agree to publish false statementi 
of the affairs of the company under such circumstances as show a fraudulent intent to 
deceive, they arc not only civilly liable to those whom they have deceived and injured, 
but may be criminally prosecuted and punished (53). A gift of shares by a promoter 
to a director must be accounted for by the director to the company, and the company 
has the option of claiming the thing given or its highest value when held by the 
director (54). In the case noted below (55) it was held under its circumstances that a 
certain director wafi not liable to account for profits in respect of contracts prior to the 
incorporation of the company, but only for those after that date. See notes to s. 235. 

To escape liability under this section it is incumbent upon the dircaors to establish 
that the statement complained of was a correct and fair representation of what actually 
transpired (56). 

The liability of a promoter or director may also he enforced in a winding up 
proceeding (57). 

Remedy of aggrieved shareholder ;—To obtain damages from the directors or 
promoters an aggrieved shareholder may bring an action after the company has gone 
into liquidation; but he must show that he hAs suffered damages, for **fraud without 
damage or damages w-ichouf fraud nill not found an action” (58). The Court will 
however direct an inquiry as to damages upon proof of the falsity of material state* 
ments (5^). But a j)erson who has been induced to apply for shares by fraudulent 
misrepresentation contained in the prospectus, is not entitled after winding up of the 
company, to rescind his contract to take shares, e^en if the assets in the hands of the 
liquidators are sufficient to pay in full the whole liabilities of the company together 
with the costs of the winding up (60). If the company failed within a short time after 
the issue of the pros{>ectiis, that wdll be taken as prima facie c\idence that the shares 
were not worth par (61). 

If a person who makes a false statement entertains a hona fide belief that the 
statement is true, an action of deceit cannot be maintained against him on the ground 
that he formed his l>clicf carelessly or on insufficient reason. If he had formed no 
belief whether the statement was true or false and made it recklessly without caring 
whether it was true or false, an action of deceit will lie against him. But not so, if he 
carelessly made the statement witlumt appreciating the importance and significance of 
the words used, unless indiffnencc to their truth is proved (62). 

Liability is joint and severs! Ih'omotcrs arc jointly and severally liable in 
respect of secret profits (63). When two co-promoicrs join in the issue of a prospectus 
inviting subscription for shares with knowledge that a statement contained in that pros* 

(51) English & Colonial Produce Co. (supra). 

(52) Browning t\ Great Central Mining Co. [18601 5 H. & N. 856. 

(53) Burns r. Pennell [18491 2 H. L. C. 496. 

(54) Eden t). Ridsdaie Ry. Limp Co. [18891 2.3 Q. B. D. .308, (C. A.). 

(55) Albion Steel & Wire Co. v. Martin [1875] 1 Ch, D. 580, 

(56) Manavedan r. AmJrchand [19441 M. 431, 57 M. L. W. 312. 

(57) Pearson's case [1877] 5 Ch, D. 336 (C. A.). 

S Paslcy u. Freeman 2 Sm. t. C. 71; Macleay v. Tait [1906] A. C, 24 (26). 

McConnell u. Wright [1903] I Ch. 546, 

(60) Hull & County Bank [1880] IS Ch. D. 507. 

(61) Per l^ord Lindlev in Snepheard t?, Broome (15WHJ A. C 342. 

(62) Angus V. Clifford [1891] 2 Ch. 449. 

(63) Cluckstcin v. Barnes [1900] A. C. 240. 

40 
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pectus is untrue and damages are recovered by a person induced to take shares by that 
statement against one of them, he is entitled to contribution from the other (64) under 
this section. 

Position of co-promoters :—Co-promoters are not partners, nor is one promoter 
necessarily the agent of the others or the act and admission of one evidence against 
the others (65). The death of a promoter does not release his estate from obligations 
he has undertaken to find capital (66), nor from liability in respect of breach of fiduciary 
duties or moneys secretly received and retained by him (67). 

In the absence of an express contract one of several promoters cannot sue another 
for remuneration for his promoting services (68), but a person assisting promoters can 
sue for remuneration for his services, if there is a contract to pay for them (69). 
Promoters are not, as such, agents or liable for the acts of each other *, but an authority 
to act for each other may be inferred from the terms of a public prospectus or from 
contract (70). 

When a person is not promoter. Company's right of rescission :—man is not 

necessarily a promoter because at the time he acquires property he contemplates that at 
some future time he may form a company to purchase the property (71), and if he docs 
not become a promoter until after the acquisition, his only duty is to sec that the 
amount of his profit is known to the purchasing company ; otherwise the company may 
rescind the contract (72). But if he has disclosed that he is making a profit and fails 
to make known the amount, rescission is the only remedy for the company(71). If that 
has become impossible, the profit cannot be recovered nor damages had (7J). 

If the purchase is not completed by conveyance oC the property, rescission may 
be had, whether the misrepresentation was made fraudulently or innocently (73); hui 
where the purchase has been completed, rescission tan only be ordered when fmud is 
established (74). 

If at the time of acquiring the property the vendor was also a promoter, the 
company can either rescind the contract or retain it reducing the purchase money to 
the amount the promoter actuaUy spent upon the purchase in relation to the pro|)criy (75). 

Remedy against vendors :—If the company cannot restore the property in the 
same state as that in which it was bought, there is no remedy against the vendors 
except by an action for deceit (76). Lindley, M. R. said: “Fraud may exclude the 
operation of the principle that a voidable contract cannot be rescinded or set aside 
after the position of the parties has been changed, so that they cannot be restored to 
their former position*’ (77). 

Distinction between motive and intent: —In considering whether a statement is 
misleading, the prospectus must be considered as a whole, and if its tendency is to 
deceive, there is no need to point out some one or more statements which arc absolutely 
false (78). The motive with which the statement is made is immaterial, for a man is 


I . • I IV/ -W/. 

>arte Pathc Frere. fl9l4] 2 K. B. 290. 
1889] 40 Ch. n. 543. 


(64) Gmon v. Simpson fl903] 2 K. B. 197. 

(65) See Lindley on Companies 6th e<l. p. 194 and Rcyneil r. I.ewis (1846) IS M. & W. 
517; Maddick v. Marshall |I864] J6 C. B. (N. S.) 387. 

(66) Re Worthington, ex 

(67) Concha t). Murreiita _, ... ^ 

(68) Holmes v. Higgins [18221 1 B. & C. 74. 

(69) Mam v. Smith [1859) 4 H. & N. 324. 

(70) McEwan v. Campbell [1857] 2 Macq. 499. 

(71) Lady Forest Cold Mine [1901] 1 Ch. 582. 

(J2)^dywcll Minning Co. v. Brookes [1887] 35 Ch. D. 400. 

71 *;• Hurd [1881] 20 Ch. D. 1; tJew Biggin n. Adam [1887] 34 Ch. D, 582. 

1!; *'• Eastern Salt Ltd. [1905] 1 Ch. 326. 

(75) Glukstcin v, Barnes (supra). 

HQ Sheffield ^ckel &c. Co. v. Unwin (1877] 2 Q. B. D. 214. 

Syndicate J1899] 2 Ch. 392 at p. 423. 

(78) Smith t'. ChadTrick [1884] 20 Ch. D. 27, im appeat 9 App. Caa. 187. ^ 
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liable lor a lalie statement knowinn^y made, even if he had no intent to defraud (79)* 
**If with intent to lead the piaintiJS to act upon it they put forth a etateament which 
they knew may bear two meanings, one of which is false to their knowledge, and thereby 
the plaintiff putting that meaning on it is misleii I do not think they can escape by 
saying he ought to have put the other*' (80). 

Constmetion of prospectusThe Court ought to consider whether the prospectus 
taken as a whole was not such that it conveyed a meaning which amounted to a 
misstatement of fact (81). Lord Lindley said (82): '*lf a man uses language which 
taken in its natural sense conveys a wrong impression, he can not be heard to say be 
did not intend to deceive." A man is answerable for what any one might reasonably 
suppose to be the meaning of the words he has used (83). But the plaintiff must prove 
that he understood the statement in the sense in which it is false (84). The prospectus 
is read as a whole and "people cannot be expected/' as pointed out by Lord Halsbury 
L. C. "to analyze their own mental sensation so minutely as to be able to explain what 
particular statement had induced them to become subscriber" (85). 

What is a false statement :—general commendation however is not a false 
statement even if too highly coloured; but to say that something is expected when in 
reality it is not, or that the directors have an intention to do something when they 
have not, is a misstatement of fact (86). A statement that property has been acquired, 
which has not in fact then been acquired, will be a ground for an action against 
directors, even if the property is acquired a few days after the allotment of shares (87). 
Where the words used in a prospectus were that "economical prices would be charged by 
the Cochin Government’* for timber supplied to the company, it was held that if the 
arrangement was that reasonable prices would be cliarged, the description was not 
misleading or false, much less that it was fraudulent (88). 

R«preseatalion need not be direct :—^It is not necessary that the representation 
should be direct to the person injured. It is sufficient if it be made to some one with 
the intent that it shall be repeated to and acted upon by the person who is subsequently 
injured (89). 

Misrepresentation must be one of fact :—A misrepresentation, to entitle an allottee 
to relief, must be one of fact (90). W’hcre it was suted that more than one half of the 
first issue of shares had already been subscribed for when in fact such subscription was 
a sham one, this was held to be a misrepresentation entitling the applicant to rescission (91). 
This too was held in the following cases:—^where it was falsely stated that the surplus 
assets as apjiearing by the last l)alancc'.shcet amounted to upwards of 10,000/; where it 
was falsely stated that a particular mine was in full operation and making large daily 
returns (92); where it was falsely represented that ilie patented articles were a com- 

(79) Derry v. Peek [1889] 14 App. Cas. 337; Smith i\ Chadwick (supra) at p. 201. 

(80) Smith v. Chadwick (supra) at p. 201. 

(81) Bentley A Co. v. Black [18931 9 T. L. R. 580. 

(82) Anu9on v. Smith [1889] 41 CJn. D, 348 at p. 372. 

(83) Per Cotton L. J, in Arkright v* Ncwbold [1881] 17 Ch. D. 301 at p. 322. 

(84) Smith u. Chadwick [1884] 20 Ch. D. 27, on appeal 9 App. Cas. 187. 

(85) MacIeay u. Tait [19061 A. C. 24 at p. 26. 

(86) Karbcrg'8 case [1892] 3 Ch. 1 at p. 11. 

(87) Me Connel v. Wright [1903] I cL 546. 

(88) Manavedan v. Amirchand [1944] M. 431, 57 M. L. W. 312. 

(89) Andrews o. Mockford [1896] 1 Q. B. 372. 

(90) Eagtesfieid o. Londonderry [18771 4 Ch. D. 693 at p. 702. 

(91) 0 . Estates Investment Co. [18681 3 Ch. App. 682; Kent v. Freehold Land Co. 
[1868] 3 Ch. App. 493. In this case it was hdd that a member cot^ not get relief 
after piesentation of a winding-im petition. 

(92) River SUver Mining Co, o. Smm [1869] 4 H. L. 64; sec also Lagunas Nitrate 

Co. 0 . Lagunas Nitrate Syndicate [1899] 2 Ch. 392. ^ 
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mmrial success (S^3) beyond the experimental stage (94); where a promoter who was 
to get a part of the pur^se money was untruly put forward as one of the vendors (95); 
where it was stated untruly that the vendor was to pay all the preliminary expenses (96); 
where it was stated untruly that the company was the sole manufacturer of asbestos in 
France and had a practical monopoly (97); where it was stated that no promotion 
money was to be paid* while in truth a large sum was to be paid in this way (911). 

What is fact :—^Xhe statement that something will be done is not a statement of 
<in existing fsLCt (99); but a representation of belief, opinion, expectation or intention is 
a representation of fact, for *'the statement of a man’s mind is as much a matter of 
fact as the state of his digestion”, as observed by Lord Justice Bowen (1). “It is often 
fallaciously assumed,” said the same eminent Judge, “that a statement of opinion cannot 
involve the statement of fact. In a case where the facts arc equally well known to 
both parties, what one of them says to the other is frequently nothing but an expression 
of opinion. The statement of such opinion is, in a sense, a statement of fact, about 
the condition of his own mind, but only of an irrelevant fact, for it is of no consequence 
wbat the opinion is. But if the iacis are not equally well known to both sides, then 
a statement of opinion by one who knows the facts best involves very often a statement 
of a material fact, for he impliedly states tliat he knows facts which justifies his 
opinion” (2). There is no safety in ambiguous statements which in one sense are true, 
but in another sense arc not true—“which keep the word of promise to the ear and 
break it to the hope,” for the rule is that the applicant is entitled to put any reasonable 
construction on such a statement and il according to that construction it is untrue, he is 
entitled to relief (3). But anticipation ot results has been held not to be a fact (4). lu 
the last cited case at p. 581 Lord Jb^her, M. H. said: “At the utmost it came to this* 
that the directors calculated there would be certain profits. But anticipation of future 
results was not a statement of fact.” 

Report of expert :—If the prospectus is based upon the report of an expert which 
contains false statements of fact, a person who applied for shares relying on the report 
may rescind the contract, unless the directors had clearly warned the public tliat they 
did not vouch for the accuracy ol the report (5). Concealment in a prospectus may 
amount to fraud (6). 

The speeches of a chairman ol directors at a meeting ol the company or reports 
issued to shareholders or iurnished by agents of the directors are not howe\er evidence 
against the company (7). 


(93) Stirling o. Passburg Grains Syndicate [1891J 8 T. L. R. 71. 

(94) Greenwood v. Leathexshod Wheel Co. (1900] 1 Ch. 421. 

(95) Capcl & Co, V. Sims S. C. Co, [1888] 57 L. J. Ch. 713. 

(96) Re Liberian Govt. Concessions Co. 11892] 9 T. L. U. 136, 

(97) Hyde o. New Asbestos Co. [1891] 8 T. L. R. 121. 

(98) Lodwick t/. Earl of Perth [1884] 1 T. L. R. 76. 

(99) Beattie v. Ebury [1872] 7 Ch. App. 777 at p. 804; Bellairs v. Tucker [1884] 13 Q. B. D. 


(1) Edgington v. Fitzmaurice [1885] 29 Ch. D. 459 at p. 483. 

(2) Smith V, Land & House Propeny Corpn. [1884] 28 Ch. D. 7 at p. 15. Sec also Bisset 
V, Wilkinson [1927] A. C. 177 at pp. 181-182 cited under s. 101. 

(3) Hallows V, Fernie [1868] 3 Ch. App. 467 at p, 476 ; Arkwright v, Newbold [1881] 17 Ch. 
D. 301 ; Smith o. Chadwick [1884] 4 App. Cas. 187 at p. 195 

(4) Bentley & Co. v. Black [1893] 9 T. L. R. 580, 

[^Hn ol ^ ** P- Rubber to. Co. 

28 T. L. R. 38; Shraheard r. 

”• *• 
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WlMt i» m •MMiiMit stat^neat in a {Krotpectm as to the persons 

who are to be directors is a material statement* and if untrue* a person subscribing on 
the faith of it is prima facie entitled to rescind (8). So* if before the allotmetit some of 
the directors mentioned in the prospectus retire and the fact of retirement is not com¬ 
municated to the allottee* he would be entitled to rescind the contract and daim a 
refund of the money paid by him (9). It is misrepresentation to state in a prospectus 
that share capital has been **sub8cribed’* when it has only been allotted in fully paid up 
shares (10), or that the company has contracted for purchase of a property, when in 
fact there is negotiation on!y(ii). 

What is **untnie statement** :—A misleading statement in a prospectus Is an 
untrue** statement and the liability imposed by the section is absolute. Persons issuing 
such statements can only escape liability under the statute by proving that they had 
^treasonable ground** for believing and did in fact believe the statement to be true. Tire 
Court will refuse to give effect, as against a shareholder, to a tricky waiver clause in a 
prospectus or application form (12). *‘1 quite agree in this”, observed Lord Blackburn, 

*‘that whenever a man in order to induce a contract says that which is in his knowledge 
untrue with the intention to mislead the other side, and induces them to enter into^the 

contract, that is down right fraud.1 further agree in this, that when a statement 

or representation has been made in the bona fide belief that it is true, and the party who 
has made it afterwards come to find out that it is untrue, and discovers what he should 
have said, he can no longer honestly keep up that silence on the subject after that has 
come to his knowledge thereby allowing tlte other party to go on, upon a statement 
which was honestly made at the time when it was made, but whidi he has not now 
retracted when he has become aware tltat it can be no longer honestly persevered in; 
that would be fraud too. . . . Aud 1 go on further still to say wltat is perhaps not quite 
so dear, but certainly it is my opinion, where there is a duty or an obligation to speak, 
and a man in breach of that duty or obligation holds his tongue and does not speak, 
and does not say the thing he was l>ound to say* if that was done with the intention of 
inducing the other party to act upon the bdid that the reason why he did not speak 
was because he bad nothing to say, 1 should be inclined myself to hold that that was 
fraud also** (13). 

A misstatement of intention is misstatement of fact, and if the allottee was misled 
by it, an action of deceit may be founded on it. Where an allottee has been induced 
to take shares or del^entures both by his own mistake and by a material misstatement 
by the dircaors* and the former receives injury thereby, the latter may be made liable 
in an action for deceit (14). 

Notice 2 —The provisions in the articles or in Table A apply only to notices relating 
to the ordinary business of the cximpany, and service in the way there pointed out is not 
sufficient for the purpose of fixing a shareholder with knowledge of a misrepresentation 
which would entitle him to repudiate his sluires, unless he liad been guilty of laches after 
notice of the misrepresentation (15). 

If the prospectus states the effect or terms of a document and offers it for inspection, 
the intending subscriber is not bound to inspect it. Jessel M. R. observes; **Wh^ men 
issue a prospectus in which they make statemenu of the contracts made before the 
formation of the company* and state that the contracts may l>e inspected at the office of 

(8) Scottish Peuoleum Co. {1883] 23 Ch. D. 413; Kent Country Gas Co. [1913] 1 Ch, 92. 

(9) Venkataramayya u. Industrial Bank [1930] M. 325, 124 L C. 193, 

(lOlAmlson u. Smith [1889] 40 Ch. D. 567. 

(11) Ross V, Estates Investment Co. [1868] 3 Ch. App. 682. 

(12) Greenwood v. Leathershod Wheel Co. (supra). 

(13) Brownlie v. Campbdl [1880] 5 App. Cas. 925, 950. 

(HjEdgington u. Fltxmaurice [1885] 29 Ch, D. 459. % 

(15) London St Staffordshire Fire hii^nce Co. [1883] 24 Ch. D. 149* 
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the 8olicitor8» it has always been held that those who accepted these false statements 
as true, were not deprived of the remedy because they neglected to go and look at the 
contracts*' (16). **Xt was argued for the company", said Lord Watson, **that inasmuch 
as the contracts for the purchase of the concession were generally itderred to towards 
the end of the prospectus, the respondent must be held to have notice of their contents. 
This appears to be one of the most audacious pleas that ever was put forward in answer 
to a charge of fraudulent misrepresentation. When analysed it means simply that a 
person who has induced another to act upon a statement made with intent to deceive 
must be relieved from the consequences of his deceit, if he has given his victim 
constructive notice of a document the perusal of which would expose fraud" (17). 

Non-disclosure :—^In the case of non-disclosure however, says Eve J,, "there must 
be something more than mere non-disclosure proved before misrepresentation is estab¬ 
lished ; it must, I tliink, be shown that the non-disclosure is the non-disclosure of some¬ 
thing the disclosure of which would falsify some statement in the prospectus" (18). 

An underwriter who takes shares relying on the names of the directors cannot obtain 
rescission on the ground of defects in the prospectus (19); but it is not necessary for 
hiTn to show that the statement complained of was fraudulently made or was known 
to the directors to be untrue (20). 

Effect of director's omission & adoption :—A director who was aware that a 
prospectus was being issued to the public, but did not trouble to read it, abstained from 
inquiry as to its contents and gave no notice under the Act, is responsible lor the contents 
of the prospectus (21); and a director who subsequently adopted a prospectus he had not 
originally approved was also held liable (22). 

Their duty :—If the directors discover a mistake in the prospectus, it is their duty 
to point it out in unambiguous terms, and not merely to scud a new prospectus correctly 
stating the facts (23). As to the measure of damages, see the cases noted below (24). 

If the misstatement is due to a mistake of law, the fact tliat the directors took the 
opinion of counsel will not protect them (25). 

Where the directors make a statement to existing shareholders, they have a higher 
duty to such shareholders than to the general public and may come under liability for 
dereliction of that duty in a case falling short oi actual fraud (26). 

Who can sue :—lliosc persons who buy in the market cannot, as a general rule, 
sue under this section, nor will f<ilse report made by directors to a general meeting entitle 
a person who buys shares on the faith of it from a shareholder to rescind his contract (27). 
But this rule does not apply where it is shown that the prospectus was intended and used 
to induce perchasers in the market to buy the shares (28). Where however a person 
applied for shares on looking at a proof prospectus which was subsequently issued, it was 
held that he could not sue for loss sustained by reason of the statements alleged to be 
untrue^ as he had agreed to underwrite the shares before the issue of the prospectus (29). 


(16) Redgrave v. Hurd [1881] 20 Ch. D. I at p. 14; see also Smith v. Chadwick [1884] 9 

App. Cas. 187, 20 Ch. D. 27. ^ ^ 

(17) Avon's Reefs v, Twiss [1896] A. C. 273 at p. 287. 

(18) Christcnville Rubber Estates (supra). 

(19) Batcy u. Keswick [1901] W. N. 167, 85 L. T. 18. 

(20) Redgrave u. Hurd (supra); Karberg's case [1892] 3 Ch. 1 at p. 13; Lacunas Nitrate 

Syndicate [1899] 2 Ch. 392 at p, 423. B 

(21) Drincqbicr v. Wood [1899] 1 Ch. 393. 

(22) Peek v. Derry 11887] 37 Ch. D. 541 at p. 569. 

(23) Amison u. Smith [1889] 41 Ch. D. 348. 

(2^) Ibid p. 363; Peek v, Derry (supra); Twycross u. Gram [1877] 2 C. P. D. 469. 

(25) Per Lord Lindley in Shepheard v. Broome [1904] A. C. 342. 

(26) Nocton v, Ashburton [1914] A. C, 932 at p. 95S. 

(27) Peek u. Gurney 11873] 6 H. L. 377. 

(28) Andrews v. Mockfmd [1896] 1 Q, B, 372. 

(29) Dy8tcr, Nsdder & Co. v. Leaven [1915] 140 L. T. Jo. 50. 
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H one prospectue tMh the tututory conditions, but another docs not, only those 
who subscribed on the latter arc entitled to relief (30). 

Joinder of parties number of persons who subscribe on the faith of the same 
prospectus may join as plaintiffs in one action; but each must prove separately that he 
was induced to take the shares by the untrue statements in the prospectus (31). Claims 
for rescission against the company and damages against the directors may also be in* 
eluded in one action (32). 

Contribution :—A director who has paid damages for loss arising out of misrepre* 
sentation in the prospectus can recover contribution from co-directors who might have 
been litable in the first instance (33). Where the directors know that one of their body 
is obtaining subscription for the shares, the company is responsible for representations 
made by him (34). 

Actio personalis &c, —The principle accio personalis moritur cum persona applies 
where no property, proceeds or value of property have been received by the deceased 
director and added to his estate (35). Where a person who has taken shares on the faith 
of a fraudulent prospectus dies, his executors however can commence or continue an 
action for the loss suffered by his estate (36); but where the director or promoter charged 
dies, executors cannot be sued unless his estate has benefited by the fraud (37), and the 
action will fail unless a complete judgment has been obtained for an ascertained amount 
before the defendant’s death (38), 

Criminal liability of director ;—^Directors may be convicted for the conspiracy 
by inducing persons to subscribe for shares or debentures by fraudulent statements (39^ 
Statements made to the directors by the vendors or promoters do not alone afford reason¬ 
able grounds for believing the truth of the matter stated (40). If the statement com¬ 
plained of is contained in a report set out in the prospectus, the company is responsible 
if the report was* fraudulent on the fiart of the company’s agent (41). 

If the directors agree to publish false statements of the affairs of the company under 
such circumstances as to show a fraudulent intent to deceive, they arc not only civilly 
liable to those whom they have deceived and injured, but may be criminally prosecuted 
and punished (42). 

"rhe directors of a now company bad conspired to deceive the members of the com¬ 
mittee of the Stock Exchange and to induce them, contrary to the intent of certain of 
their rules, to order a quotation of the shares of the company in the official list of the 
Stock Exchange and thereby to induce members of the public to believe that the said 
company had complied with tlic said rules so as to entitle it to have shares quoted in 
the official list of the Stock Exclxange : held, the averments, if proved, sufficiently sup¬ 
ported the charge of criminal conspiracy (43). 

Effect of misreading prospectus :—Where a person applies for shares on the mis¬ 
reading of the prospectus and not on the faith of its representation, he is not entitled 

(30) RousseU u. Burnham [1909] I Ch. 127. 

(31) Amison v. Smith [18891 41 Ch, D. 348. 

(32) Frankenburg i\ Great Horseless Carriage Co. [1900] I Q. B. 504. 

(33) Gcr8on t?. Simpson [1903] 2 K. B. 197 (C. A.). 

(34) Hilo Manufacturing Co. v. Williamson [1911] 28 T. L. R, 164 (C. A.). 

(35) Cripel V. Peach [1817] 2 Ch, 108. 

(36) Twvcross v, Grant, No. 2 [1879] 4 C. P. D. 40. 

(37) Peek v, Gurney (supra). 

(38) Phillips V. Homfray [1883] 24 Ch. D, 439; see also Davoren n. Wootton [1900] ! I. R. 
273. 

(39) Ou«n V. Aspinall fl87«] 2 0- B, D. 48 (C. A.). 

(40Udains v. Thrift [19151 1 Ch. 557, affirmed by C. A. in [19151 2 <*, 21. 

(41) Mair v. Rio Grande Rubber Estate [19131 A. C. 853. 

(42) Bumes v. Pennell [1849] 2 H. L. C. 496. 

(43) Reg. V. Aspinal [1876] 36 L. T. 297. 
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to rcsUc from the contiaa (44), A person, who before the registration of a company 
applies for shares on the faith of a prospectus, ought to be treated as having become 
aware of any variations between the prospectus and the memorandum of association at 
the earliest possible opportunity (45). 

Limitation suit for damages by a shareholder against the directors on the 

ground of false representations in the prospectus is governed by Art. 36 and not by 
Art* 120 of the Limitation Act, the wrong complained of being entirely independent of 
contract (46). 


Allotment. 

101. {1) 1^0 allotment shall he made of any share capital of 
a company offered to the public for subscription unless the amount 
stated in the prospectus as the minimum amount 
^^^striction as to allot- opinion of the directors must be 

raised by the issue of share capital in order to 
provide the sums or, if any part thereof is to he defrayed in any 
other manner, the balance of the sum required to be provided in 
respect of the matters specified in sub-section (2) has been subscribed, 
and the sum of at least five per cent, thereof has been paid to or 
received in cash by the company. 

(2) The matters for which provision for the raising of a 
minimum amount of share capital must he made by the directors arc 
the following, namely :— 

(a) the purchase price of any property purchased nr to be 
purchased which is to be defrayed in whole or in part 
out of the proceeds of the issue ; 

(fe) any preliminary expenses payable by the company and 
any commission so payable to any person in considera¬ 
tion of his agreeing to subscribe for or of his procuring 
or agreeing -to procure subscriptions for any shares in 
the company; 

(c) the repayment of any moneys borrowed by the company 

in respect of any of the foregoing matters, and 

(d) working capital. 

(2A) The amount referred to in subsection {/) as the amount 
stated in the prospectus shall be reckoned exclusively of any amount 
payable otherwise than in cash and is in this Act referred to as the 
minimum subscription. 

(2B) All moneys received from applicants for shares shall be 
deposited and kept in a scheduled bank as defned in the Reserve 
Bank of India Act, 1934 \the State Bank of Pakistan Order, 1948 

(44)Ban$ldhar v. Tata Power Co. 119251 B. 272, 27 Bom. L. R. 330, 87 L C, S47. 

(451 Peel’s case ]1867] 2 Ch. App. 074. 

(46)Maiiavedan v. Amirchand [1944] M. 431, 57 M. L. W, 312. 
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—in Pakistan], until returned in accordance with the provisions of 
sub-section {4) or until the certificate to commence business is 
obtained under section 103. 

(2C) In the event of any contravention of the provisions of 
sub-section {2-B) every promoter, director or other person knowingly 
responsible for such 'contravention shall be liaole to a fine not 
exceeding five hundred rupees. 

(3) The amount payable on application on each share shall not 
be less than five per cent, of the nominal amount of the share. 

(4) If the conditions aforesaid have not been complied with on 
the expiration of one himdrcd and eighty days after the first issue 
of the prospectus, all money received from applicants for shares shall 
be forthwith repaid to them without interest, and, if any such money 
is not so repaicl w'ithin one hundred and ninety days after the issue 
of the prospectus, the directors of the company shall be jointly and 
severally liable to repay that money with interest at the rate 
of seven per cent, per annum from the expiration of the one hundred 
and ninticth day: Provided that a director shall not be liable if he 
proves that the loss of the money was not due to any misconduct 
or negligence on his part. 

(5) Any condition requiring or binding any applicant for shares 
to waive compliance with any requirements of this section shall be 
void. 

(6) This section, except sub-section (3) thereof, shall not apply 
to any allotment of shares subsequent to the first allotment of shares 
offered to the public fc'r subscription. 

(7) In the case of the first allotment of share capital payable 
in cash of a company which docs not issue any invitation to the 
public to subscribe for its .shares, no allotment shall be made unless 
the minimum subscription (that is to say)— 

(а) the amount (if any) fixed by the memorandum or articles 

and named in the statement in lieu of prospectus as 
the minimum subscription upon which the directors 
may proceed to allotment; or 

(б) if no amount is so fixed and named, the whole amount of 

the share capital other than that issued or agreed to 
be issued as fully or partly paid up otherwise than in 
cash; 

has been subscribed and an amount not less than five per cent, of the 
nominal amount of each share payable in cash has been paid to and 
received by the company. 

(8) Sub-section (7) shall not apply to a private company, or 
to a company which has allotted any shares or debentures b^ore the 
commencement of this Aa. 
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AtiMiidhii«iit (—By the Companies (Amendment) Act^ 1936, sub-aectlons (1), (2<*A), 
(2-B) and (2-C) have been substituted for the original sub-sections (1) and (2). By the 
said amending Act in sub-s. (4) for the word “twenty” the word “eighty”, for the word 
“thirty” the word “ninety” and for the word “thirtieth” the word “ninetieth” have been 
substituted. This section introduces the provisions of s. 39 of tlic English Act of 1929 
and is aimed at discouraging floatation of companies with insufficient capital —Notes on 
Clauses* The Select Committee observed: *We have redrafted the section with the object 
of simplifying it by transferring the substance of the four clauses (a) to (d) to a new 
sub-section and have omitted the words providing as an alternative for the minimum 
subscription 33| per cent, of the offered share capital. Wc have omitted sub-section (2) 
of the section as drafted, considering that its provisions are superfluous.” For the effect 
of these amendments sec Introduction. 

In Pakistan in sub-s. (2B) for the words the Reserve Bank of India Act, 1934 the 
other words have been substituted by the Pakistan Adaptation of Central Acts and 
Ordinances Order, 1949 which came into force on 25th March, 1949. 

Contract to take share :—A contract to take shares in a company is generally 
constituted by an application and an allotment notified (47) to the applicant the application 
being an offer and the allotment being its acceptance. “The course of decisions has 
determined that to obtain a binding allotment, there must be application, an allotment 
and a communication of that allotment (48). A binding contract is not made until the 
acceptance is notified to the applicant (49). If the notice of allotment is sent by post, 
the acceptance is deemed to be notified when the notice is j>ostcd, even though it never 
reaches the applicant (50), provided the offer is one which can be accepted by a letter 
sent through post (51). An allottee will not be constituted a mcmlxT unless he has notice 
of the fact of allotment. A formal notice is hoHTver, not necessary if he is made aware 
of the fact (52), The mere entry of his name on the register of members is not sufficient 
for the purpose (52), Where allotment was made Jong after the application, and uoticc 
of allotment was said to have been sent just before the company went into liquidation, 
and It was not shown when the name of the applicant was put on the register of 
members, it was held that the applicant was not a member of the company (53). Allot¬ 
ment should be made within a icasonablc time and a person is not lM>und to accept an 
allotment made after the lapse of a reasonable time (54). As to the meaning of allot¬ 
ment, see the cases noted below (55). 

The Court has jurisdiction to 8pe<4fically enforce a contract by a ])erson to take and 
by a company to allot shares (56). 

Allotmeiit : ^An allotment is none the less an allotment although money paid by 
the applicant is subsequently returned on its being found that the prospectus contained 
misleading statements (57). Allotment once made and communicated cannot be can- 
ccUed(58), as that would be reducing the capital of the company (59). Alteration of 


527, 535; Grisscll’s case [1866] 1 Ch. App. 528. 
Univerral ^nking Co.. Roger’s case llsCS] 3 Ch. 
^ Mohan Lai v. S. G. Cotton Mills [1900] 4 

“8C [18851 29 Ch. D. 421; PcHat’s case (supra). 

(SO)Harrts’s case [1872] 7 Ch. App. 587. ' ^ ' 

^ Ex. D. 216 (C.A.); Henthorn t.. 

(52)gZ5sS1i 86^'3 k Ipf io ‘ 

^936] L. 16, 161 I.C. 294. 

55 Lett’s ca* n867? 3”A^A«n .f‘934j B 97 ^ Boro. L.R. 32, 150 I.C. 457. 

1180'I 3 Ch. App. 36; Gunn’s case [1867] 3 Ch. App. 40. 
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the articles of association between an application for shares and their allotment was 
held not to invalidate the allotment (60). 

Allolsnent and transfer: —^An allotment of shares is an act of the company by 
which the applicant for shares becomes the holder of unappropriated shares. While 
shares standing in the name of A cannot be allotted to B even with A’s consent* such 
shares may be transferred by A to B, the company’s power of interference in respect of 
such transfer being determined by its articles of association (61). 

Notice of allotment :--Mere posting of a letter of allotment to an applicant at the 
proper address is not such a communication of the allotment as to bind the applicant. 
The burden of proof that he received the notice of allotment is on the company (62). But 
even where there is no formal notice of allotment, the receipt of notice may be implied 
from the conduct of the allottee (63). Only slight evidence is required as to the 
service of notice of allotment (64). 

Offer and acceptance may be oral :—^The offer or the acceptance may be oral (55). 
Before notification of the acceptance is received (65), or if sent by post, posted (66), the 
offer may be withdrawn and repayment of the deposit money claimed (67). Even if the 
offer is made in writing, it may be withdrawn orally (68). But an withdrawal is effective 
only when it reaches the company and not at the time of posting (69). An allotment 
made without application, the allotment money not being paid, is illegal and the directors 
who made such allotment are guilty of misfeasance (70). They are also guilty of 
misfeasance if they are party to a calculated and deliberate fraud in the floatation of 
the company and in the conduct of its business (70). 

Effect of mistake:— There is no contract however where the offer to take shares is 
made by a man who believes it to be a totally different company (71). 

Conditional allotment: —An allotment may be made conditionally. In such a case 
the allottee does not become a member, until the condition is performed, even if his 
name is (conditionally) registered (72). But where there is a conditional application and 
an unconditional allotment, there is no contract, as the parties are not ad idem (73). 
Where the application i.s conditional, the directors are not at liberty to allot uncondi¬ 
tionally (74). An allottee may be estopped from contending that the allotment is void 
on the ground of non-fuHilmcnt of condition, when by his conduct, that is, by accepting 
the position as shareholder, by accepting dividend, by filing suit for it and by pledging 
the shares, he has waived the condition (75). 


(60) English Sic, Rolling Stock Co. fl866 | 35 Beav. 646. 

(61) Mumfaz Bank v, Syed Masud Ali [19.171 L. 812. 

(62) Reedpath’s case [1870] L.R. 11 Eq, 86. 

(63) Richard.s v. Home Assurance Assn. (18711 L.R. 6 C.P. 591 ; Imperial L. C. Corpn. 
[18681 37 L.J. Ch. 844. 

(64) Sparlings’ case (1877] 26 W.R. 41. 

(65) Rit84>’8 case [18771 4 Ch. D. 774; London Si Northern Bank (1900] I Ch. 220. 

(66) Household Fire Insurance Co. v. Grant [1879] 4 Ex. D. 216 (C.A.); Henthom v, 
Fraser (1892] 2 Ch. 27 at p. 33; Bnaner v, Moore (1904] 1 Ch. 305 at p. 316. 

(67) Fentclow’s case (1869] 4 Cn. App. 178; A, Sirkar t*. Parjoar Hosiery Mills (1933] R. 

388, 150 I.C 696. j » j 

(68) Rit6o’$ case (supra). 

(691 Henthom v, Fraser (supra), 

(70) Indian States Bank v, Sardar Singh [1934] A. 855, 154 I.C. 33. 

(71) Baime’s cas (1898] I Ch. 110. 

(72) Spit2cl V, Chinese Corpn. (1899] 80 L.T. 347. 

(73) Roger’s case (1868) 3 Ch. App. 633; Wood’s case [1873] 15 Ex. 236; Pbwell th 
^ S. Ben [1918] 40 All. 45, IS aXj. 893. 

(741 Ramanbhai u. Ghasiram [1918] 42 Bom. 595 at p. 600. 

(75)Hargopal v. Peoples Bank of N. India [19351 L. 691; sec also Plani Singh Peshwar 
Bank [1915] 28 LC. S3; Peo^ Bank of N. India [1936] L. 700. 
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Where a person takes some shares on condition that he would be appointed chair<* 
man of the local board of directors, and he is allotted shares and appointed chairman, 
but subsequently there is a breach of the condition by his dismissal, his remedy is by 
an action for damages and not for getting his name removed from the register of 
members (75). 

Contmol through agent ;—Where an application is made before, but allotment 
notice is sent after, incorporation of the company, they constitute a complete contract (77). 
An agent to apply for shares will not necessarily be deemed to have authority to receive 
notice of allotment (78). In ordinary circumstances the application for sliares is a mere 
proposal which may be withdrawn before acceptance is communicated, communication 
to the agent through whom the application was made Ix^ing sufficient (79). But where 
the authority given by the applicant to a person to apply for shares is a continuing 
and irrevocable authority coupled with an interest, the former is not entitled to 
withdraw (80). In the case of underwriting or sub-underwriting the filling up of 
application form is neither necessary nor appropriate (79). 

Withdrawal of proposal S. 6 of the Indian Contract Act IX of 1872 says: 
‘*A proposal is revoked—(I) by the communi<'ation of notice of revocation by the 
proposer to the other party; (2) by the lapse of time prescribed in such proposal for 
its acceptance, or, if no time is prescribed, by the lapse of a rca.sonablc time, without 
communication of the acceptance,” If the proposer revokes, sub-s. (2) applies after Uic 
lapse of a rcitsonable time unless of course the proposer's conduct amounts to a waiver 
of the revocation (81). Before a |>erson is informed of the allotment, he has a right 
to revoke his offer and ask for return of the money (82). Where a comjMiny allotted 
shares to A who at tiie lime had not applied for them and who, when he subsequently 
did apply was unaware of the previous allotment, it was held that the allotment pre* 
vious to his application was imalid, and that as A had withdrawn his subsequent 
application, his name must lx? remo\ed from the register of members (83). Care should 
be taken that nothing is introduced in a letter of allotment differing fiom the terms of 
the prosjKCtus or the application form, for in such a case the applicant may withdraw 
as there is no completed contract (84). If a new term is introduced the allotment letter 
is no longer an acceptance, but it is a new offer which must he accepted before there is 
a c*ontract (85). Thus where a man applied for shares and got an allotment letter 
marked ‘*not transferable”, it was held that there was no contract and the applicant 
was allowed to repudiate the shares (86). 

Contract where binding and where not To allot less than the number of shares 
applied for docs not constitute a binding contract, unless words in the applic'atioi) 
authorize a partial allotment (87). Where the directors allotted shares on tenns which 
were illegal, e,g,, that, they should be paid for by fees earned, it was held that there 
was no contract and the allottee was not a shareholder (88). 

An allotment made on an application signed in a false name constitutes a good 
contract, if the applicant intended to get the benefit of the shares. In such a case 

(76) Peoples Bank of N. India (supra). 

(77) Downes v. Ship [1868] 3 H.L. 343. 

(78) Robinson's case [1869] 4 Ch. App. 322. 

(79) Per Warrington L. J. in Pole's case [1920] 2 Ch. 341. 

(80) Ibid (Carmichael's case [1896] 2 Ch. 643 applied). 

(81) Ramlal Sao t;. Malak [1939] N. 225, [19391 N.L.J. 305. 

(82) A. Sirkar v. Parjoar Hosiery Mills [1933] R. 388, 150 I.C. 696. 

(83) Exp. Hall H 890] 63 L.T. 369. 

(84) Jackson o. Turquand [1869] 4 H.L. 305. 

Hussey v. Hornc-Paync (18781 8 Ch. D. 670. 

(86) Duke V, Andrews [1843] 2 Ex. 290. 

Parte Roberts [1852] 1 Drew. 204. 

(88) National House Property Co. v. Watson [1908] S.C 888. 
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he will be pm in a winding up on the lUt o£ contributories in bis true name (89)* Em 
it will be otherwise if the application was not intended to be acted upon, as in the 
case in which the application was sent in order to increase the supposed number of 
shares applied for (90). 

Repudiation s—The allotment must be made within a reasonable time of the 
application, otherwise the applicant may repudiate the shares (9 i). Although a person's 
name is entered in the register of memlicrs, no agreement will be implied by reason 
only of receiving the notice of allotmnt, if he forthwith repudiates them (92), Although 
a person may repudiate the shares on the ground of his receiving no notice of allotment, 
yet where he executes a transfer of the shares, he would be deemed to have accepted 
the shares and would be rightly placed on the list of contributories (93). Where shares 
were allotted at a meeting of directors irregularly held, but the allotment was confirmed 
at a subsequent regular meeting, it was held that although tlie original allotment was 
invalid, it had been ratified by the company and was binding on the allottees, and that 
having regard to the fact that the al!(»ttees had not repudiated their shares on the 
ground of invalidity of allotment, the ratification was made within a reasonable time (94). 
See notes to s. 93. 

Who is to make allotment: —Unless the articles otherwise provide, the duty of 
making allotment primarily falls up<»n the directors and it cannot he delegated to a 
purely ministerial officer (95), But where the articles do not specifically make such 
provision and state on the other hand that the general management of the company 
shall be by the secretaries and treasurers subject to the su|>ervision of the directors, it 
was held that allotment by the secretaries and treasurers was \alid (96). Where the 
power of allotment is vested by the deed of settlement in the l>oard of directors the 
quorum of which is three, they have no right to delegate such powers, f.g., to two 
directtir8"(97). 

Directors' duty in making allotment making allotment the directors should 
bear in mind that they arc trustees of the company and must allot the shares for its 
lx‘ncfit. It is a breach of duty for directors to issue shares to themsches and their 
friends in more favourable terms than those offered to the public, unless the latter 
are expressly inlormed ol the arrangement (98). Although the directors arc not bound 
to issue shares at a premium when tJiey are above }Kir in the market (99), they should 
not allot them at par to mcmlxrs of their own body or their friends, for they should 
always seek to obtain the benefit of the premium for the company (I). If they make 
such allotment at par they must account to the company for the profits (1). Directors 
should not also allot sliares to themselves for the purpose of obtaining control of the 
voting power in the company. If they do so the Court will declare the allotment invalid 
and rectify the register and in the meantime will restrain the allotees from voting in 
respect of the shares thus allotted (2). The directors may however purchase shares for 

(89) Savingny'8 case [1899] W.N. 1, 5 mans. 336. 

(90) Coventry's case f 189(j 1 CJv. 202. 

(91) Hitso's case [18771 8 C5h. D. 774 ; Kiirachi Oil Products Ltd. r, Narcndra Singh (1950) 
B. 149, 51 Bom. L.R, 1012. 

(92) Austin's case [1866] L.R. 2 Eq. 435; Imperial L. C. C,orpn. 118681 16 W,R. 1191. 

(93) Peruvian Rys, Co. [1869] 4 Ch. App, 322. 

(94) Portuguese C. C. Mines [1890] 45 Ch. D. 16. 

(95) Pusurala t>. Guntur C. J, fie P. Mills [I9HJ 26 l.C. 349, 16 M.L.T. 538. 

(96) Ex p, Roberts (supra). 

(97) Howard’s case [I866J 1 Ch. App. 561. 

(98) Alexander v. Automatic Telephone Co. fl900J 2 Cli. 56. 

(99) Per Lord Davey In Hildcr v. l>cxtcr [1902] A.C. 474 at p. 480. 

(nShaw V. Holland [19001 2 Ch. 305. 

(2) Punt o. 8yraons dc Co. |l903J 2 Ch. 506; Piwey u. S. Mills df Co, [1920] I Ch. 77. 
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tiie purpose ot increasing their voting power (3). An allotment by directors is valid 
even though they themselves have not paid the allotment money on the shares held by 
them, and such objection is not open after liquidation (4). 

An allotment should be made within a reasonable time, and the applicant is not 
bound to accept the allotment after the lapse of a reasonable time* A p^iod of 
18s months was held to be unreasonable time (5). 

Once an allotment is made it is not competent to the company to cancel it. Where 
it is cancelled after it is communicated to the allottee, it is not competent to the com¬ 
pany to pass a second resolution allotting the shares to the shareholder, and the sub¬ 
sequent ^otment and non-payment of the money due thereunder cannot be made the 
foundation of any notice for forfeiture (5). 

Remedy in case of irregular allotment Allotment of shares by an irregularly 
constituted board is prima facie invalid; but if the articles validate an act done by a 
de facto director in a bona fide manner, the Court will uphold the act (6). A person 
to whom shares have been irregularly allotted has the right to have his name taken 
off the register of members, but he cannot do so after he has accepted his shares 
certificate (7). Where an ultra vires issue of shares has been made the subscribers arc 
entitled to get back their money (8). But a subscriber, who after liaving been duly 
registered as a shareholder has parted for value with the shares by a sale which the 
company recognized by the issue of share certificate to and registration of the transferee, 
cannot assert that the shares have not been lawfully issued, much less to assert that 
there has been, so far as he was concerned, a total failure of consideration (8). The 
right to rescind an ailounent on the ground of fraud and misrepresentation must be 
exercised at the earliest moment when the allottee becomes aware of them (sec the last 
case). For other cases on this point see notes to s. 38. 

Murepresentation and fraud —effect :—Where one of the parties to a negotiation 
induces the other to contract on the faith of representations any one of which has been 
untrue, the whole contract is to be considered as having been obtained fraudulently; 
nor is the case varied by the circumstance that the untrue representation was in the 
first instance the result of innocent error, if after tlic discovery of the error, the party 
who made the representation suffer the other to continue in that error (9). Fraud and 
collusion cannot ordinarily be proved by direct evidence, but has to be gathered from 
the circumstances (10). The law agent of a company cannot however make representa¬ 
tions about the condition of the company, and a person purchasing shares on such 
representations cannot repudiate the conuact on the ground of misrepresentation (i 1). 

Ramodtes of aggiiovod party :—'In an action for rescission, as in an action for 
specific performance of an executory contract, when misrepresentation is the alleged ground 
of relief of the party who repudiates the contract, it is of course essential to ascertain 
whether that which is relied on is a representation of a specific fact, or statement of 
opinion, since an erroneous opinion stated by the party affirming the contract, though 
it may have been relied upon and may have induced the contract on the part of the 


(3) North-West Transportation Co. v. Beatty [1887] 12 App. Cas. 589. 

(4) All-India Cattle Insurance Co. 11935] L. 4o4, 155 I.C. 536. 

(5) Karachi Oil Products, Ltd. v. Narcndra Singhji [1950] B. 149, 51 Bom. L.H. 1012. 

(6) Changa Mul o. Provincial Bank [1914] 36 All. 412, 12 A.L.J. 667; British Asbestos 
Co. V, Boyd [1903] 2 Ch. 439; British Empire Match Co. [1848] 49 L.T. 291. Sec 
also s. 86 ante. 


S Pnsarala v, Guntur C. J. A P. Mills (19141 26 I.C. 349, 16 M.L.T. 538. 

Margaret Linz v. Electric Wire Co. [1948] 52 C.W.N. 716 (PCI 
(9)ReyiicU v, Spyre [1852] 1 De G. M. A G. 660. ' ^ 

{10)Akfdioy v, Ahmad AU [1932] C. 434, 59 Cal. 180. 

(H)Bttrnca v, Pennell [1849] 2 HX.a 496. 
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party who decJw mdsaion, gives ik> title to relief unless fraud is estaMIshed The apfdi« 
cation of this mlc^ however, is not always easy: A representation of fact may be inherent 
in a statement of opinion, and at any rate, the existence of opinion in the person stating 
it is a question of fact” (12). See notes to s. 100. 

Delay in taking proceedings promptly by the shareholder, provided steps arc taken 
within the statutory period, will not disentitle him to relief, so long as the company 
is a going concern, unless it shows waiver, abandonment and acquiescence or occasions 
alteration in the position of the other party (13). There is no difference in this respect 
between an ordinary contract and a contract to rake shares in a company, save where 
liquidation proceedings have imer\'cned (13). 

Apart from agreement by which a person becomes a shareholder, when there has 
been fraud and misrepresentation inducing the contract, the injured party can resist a 
claim upon the contract made against him by the other party. Accordingly in an 
action by the company for calls on shares, it is competent for the defendant to say that 
he has repudiated the contract on tlie ground of fraud and misrepresentation (13). In 
cases of voidable contract the repudiation must be prompt and in the absence of such 
prompt repudiation, it is not permissilde to take proceedings to obtain rescission. The 
position is the same when a person is sued upon a contract and sets up the defence that 
he was induced to enter into the contiact by fraud and misrepresentation entitling him 
to resist the claim. Such repudiation must however l>c on the ground of fraud and 
misrepresentation (13). 

Void and ultra vires issue of shares :—Where an issue of shares is void and ultra 
was, the general rule is that the subscribers arc entitled to get their money back on 
the ground that there is a failuie of consideration and an action against the company 
will lie for money had and received. But where a shareholder has parted with his 
sliares to another for value and that transfer has been dulv registered in the books of 
the company I>efore the issue of shares is found to be void, the transferor cannot assert 
that the shares have not been lawfully issued, and much less claim on the ground of a 
total failure of consideration (14). 

Ltmitation A suit for rescission of a contract to take shares on the grounds of 
fraud and misrepresentation is go\erncd by Art. 114 of the Limitation Act (13). 

Allotment in contravention of the section :—^The Court has no jurisdiction to 
restrain directors by injunction from going to allotment in contravention of this section, 
the proper remedy being a suit against the directors for breach of their statutory 
duty (15). If the directors proceed to make allotment in contravention of this section, 
the liabiliry under the next section is substituted (16). But a director who was not 
present at the meeting at which the board determined to go to allotment is not liable (17). 

* SUE4. (3). Amount payable on application: —This sub-section lays down a 
mandatory requirement. The applicant for shares is under a statutory obligation to pay 
5 per cent, of the nominal amount of the shares applied for along with his application, 
and the company is also under the obligation to see that he does so, and it is against 
public policy that any allotment should be made without (compliance with this require¬ 
ment, Hence an application for share, if not accompanied by any such payment, does 
not legally constitute a valid offer so as to entitle the company to demand the share 

(!2)Bissct u. Wilkinson {1927] A.C. 177 at pp. lSl-82. 

(!3)C.alcutta Celluloid Works v. Labanya [1942] 47 C.W.N. 421. 

(14) Karachi Oil Pr^ucts Ltd. v, Narendra Singhji [J950] B. 149, 51 Bom. L.R. 1012; 

Ling V. Electric Wire Co. {19481 52 C.W.N. 716, 1948 M.W.N. 459, 3 D.L,R, 7. 

(15) Finance and Issue Ltd. v. Canaaian Prcniuce Corpn. [1905] I Ch. 37. 

16) Burton v. Bevan J1908] 2 Ch. 240; Hilder v, Dexter [1902] A.C. 474 at p. 480. 

(17) Burton v, Bevan (supra). 
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moxiey from the appliomt (18), This sub-section is applicable to all allotments whether 
at the time of floating the company or any subsequent period. Any allotment which 
is made without payment of at least 5 per cent, of the nominal value of the shares by 
the applicant is therefore invalid (19). But although sub-s. (6) provides that sub^. (i) 
is applicable to subsequent allotments also, Mr, Justice Panckridge of the Calcutta 
High Court has held in a later case that there is nothing in this section which forbids 
the directors to allot shares to applicants who neglect to pay the application money in 
terms of the prospectus, once the first allotment has been regularly made, although it 
may be that a provision in the prospectus enqKiHcring them to do this would be an 
infringement of the Act (20). His Lordship says that this is a somewhat unsatisfactory 
conclusion. Bur it is submitted respectfully that this is due to the unsatisfactory 
drafting of the amendment. Sub-s. (I) which forbids an allotment where five per cent, 
of the amount of share subscribed has not been paid to or received in cash by the 
company, does not, by reason of sub-s. (6), apply to subsequent allotments. Still by 
the retention of sub-s. (3) this difficulty has been created. This sul)-scctioii only says 
that the amount payable on application on each share shall not be less than five jx:r 
cent, of the nominal amount of the share, hut there is nothing in the section to show 
that a subsequent allotment without the payment of application money is void or 
voidable. The amount payable on application must be paid in cash or by cheque, but 
cheques that are subsequently dishonoured do not constitute j>aymcnt, even though 
immediately replaced by other c'hec]ues (21), nf>r do cheques received and hedd over 
though subsequently honoured (22). Allotment made before the money is “paid to 
and received by” the company is voidable and the money is not received until the 
cheques are cashed (21) & (22). 

Consideration An agreement by a company to pay a sum of money at once for 
future sendees and to satisfy the amount by an issue of fully paid shares may l>e good 
consideration for the allotment (23). But a company cannot allot two hundred £1 sliarcs 
for lOs. each in consideration of the allottee making a loan of £190 to the company (24). 

Allotment to vendor’s nominee:- If an agtcement is made that sliares shall l>e 
allotted to a vendor “or his nominee,” an allotment to the vendor without giving him 
an opportunity of making a nomination is bad (25). 

Allotment of new shares When ujK>n an issue of new shares offer is made to 
the existing shareholders, the acceptance by the latter completes the c'oiuract and no 
allotment is necessary. Sometimes the offer is coupled with a right to renounce the 
shares in favour of a third party. In such a case the directors cannot refuse to accept 
the person in whose favour the renunciation is made, relying upon a clause in the 
articles entitling them to reject transfers (26). 

Allotment to minor If allotment is made to a minor he can at any time hef^e 
or on attaining majority, reijudiatc the transaction, but he cannot merely on the ground 
of infancy demand repayment of the amount paid (27). 


M«Iak [1939] N. 225, fl939j N L.J. 305. Sec aU« Mutual Bank v. Sohan 
Singh (infra) and Indian States Bank v, Sardar Singh [I934| A. 855. 

(19) Mutual Bank of India v. Sohan Singh fi936] L. 790, 161 IC 952 

" STmS STiS. KiS “»■ 

(21) Meats v. Western Cinada &c. Co. [1905] 2 Cb. 353. 

(22) National Motor Mail CmcH O). fl908] 2 Ch. 228. 

* Co. [1916] W.N. 112, 114, L.T. 673. 
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Stamp notice of allotment, though not stamped, is admissible in evidenoe to 
estabtieh the fact that notice of the allotment has been given (28), For stamp see 
Appendix—‘‘Stamp Duty.” 

A suit for allotment money is lognizable by a Court of Small Causes (29). 

See notes to s. 30, 

102. (I) An allotment made by a company to an applicant in 
contravention of the provisions of \seciion 98 or section 101] shall 
be voidable at the instance of the applicant 
meniT^ irregular aUot- month after the hol^g of the 

statutory meeting of the company and not later 
or in any case where the company is not required to hold a statutory 
meeting or where the allotment is made after the holding of the 
statutory meeting within one month after the date of the allotment 
and not later, and shall lie so voidable notwithstanding that the 
company is in course of being w'ound up. 

(2) If any director of a company knowingly contravenes or 
authorises the contravention of any of the provisions of [section 98 
or section 101] with respect to allotment, he shall be liable to com¬ 
pensate the company and the allottee respectively for any loss, 
damages or costs which the company or the allottee may have 
sustained or incurred thereby: Provided that proceedings to recover 
any such loss, damages or costs shall not be commenced after the 
expiration of two years from the date of the allotment. 

Amendment By the C’ompaniej* (Amendment) Act, 1936, in siib-s. (1) the words 
in italiis have l>cen inserted as a private <onipany is not required to hold a statutory 
meeting [iwV/e ihe new s. 77 (11 )| and there may be allotments after the statutory 
meeting of a pnbln coinpan) In su!>-ss. (1) and (2) the words and figures within square 
brackets have l)eeu substituted lor the word and figure “section 101” by the amending 
Act II of 1938. 

Remedy for irregular allotment and when it it lost ;—As to the remedy of an 
allottee for irregular allotment, see notes to the previous section. When an allottee 
after discovering that the allotment has been made in contravention of s. 98 or s. lOl 
treats the contract as stihsisting, as for example by attempting to sell the shares(30), 
by executing a transfer dec‘d of the shares (31), by paying calls &c. or taking dividends (32), 
or by attending and voting ar a genera! meeting in pc'rson or by proxy (33), he may 
lose his right to avoid the allotment. 

Allotmonl U votdablo only lender this section the allotment is only voidable 
at the instance of the applicant. Until he elects to avoid the contract, it remains 
good (34), The Act rccognires ihat the olwcrvancc of the formalities may be dispensed 
with, and irregular, as ^stingutshed from void, transaction may be confirmed. Con- 

(28) Mohun Lai S. G. Cotton Mills fl900J 4 C,W.N. 369, 

(29) Peoplc»‘ Bank v, Chanan flam [1933J L. 657, 143 LC, 723, 

(30) Exp. Briggs ft8661 14 L.T. 39. 

(31) Crawley’s case fI869J 20 L.T, 96. _ _ 

(32) S<±oley i». Central Ry, Co. of Venezuela [1868] 39 L.J. Ch. 345; ^lerman, Exp. [1896] 
66 LJ. Ch. 25. 

(33) Sharplcy v, Louth & East Coast Ry, Co. fl876] 2 Ch.D. 663. 

(34) Oak^ r. Turquand [1867] L.R, 2 H,L. 325; Peek t». Gumey (1873] L.R. 6 HX. 377, 

42 
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s^uently a person may become shareholder to most, if not all, intents and purposes, 
without complying with all the formalities prescribed in that behalf by a statute, charter 
or constitution of the company, and although there may be irregularities in the issue 
of shares to him (35). So where the allottee pays allotment money and subsequently 
acts as a shareholder without objection, he w'ill not be permitted to raise the question 
of validity of the allotment: for once the shares have been registered in the name of 
the allottee and he has done acts only consistent with his being a member, he will be 
taken to have agreed to take the sliares, or at any rate he will be estopped from denying 
that he has so agreed (35). 

Where allotment is valid :—Where allotment was made by the managing directors 
by virtue of a delegated authority from two other directors who had not paid their 
allotment moneys, there was no valid allotment (36). 

Notice avoiding allotment :—It is not necessary that the dissatisfied applicant 
should take proceedings within the month after the statutory meeting or before liquida* 
don is commenced, if he has given notice avoiding the allotraeni within the month 
and commenced action within a reasonable time (37). But he will be precluded from 
avoiding the allotment, if he has expressly, or by conduct, affirmed it with knowledge 
of the irregularity (38). A small amount of acquiescence after knowledge will bar an 
allottee's right of rescission (38). 

SURS. (2) ;—any direitor knowingly contravenes or j)ernui8 or authorizes the 
contravention of any of the pro\isions of s. 101, he will be liable to compensate the 
allottee as well as the company (39). 

Where director is not liable ; A diiector who was not present at the meeting 
making the allotment and did not know the iiregulaniy is not liable, even though he 
was present and voted at a subsequent meeting confirming the minutes regarding the 
allotment (40), 

Effect of a petition for winding up: —A memhei (annot be relicved from the 
shares upon the ground of misrepresentation in the prospectus, on a l)iU filled after 
the presentation of a petition for winding up on which an older was subsec|iiently 
made (41). 

As to costs see Barnett v. Eccles, Corpn. (50). 

Limitation :—A special limitation of two years is prescrilicd by the section for 
instituting proceedings for damages against directors. 

Restrictions on c 

mencOTent“of bwinm™ mence any business or exercise any borrow¬ 
ing powers unless— 

{a) shares held subject to the payment of the whole amount 
thereof in cash have been allotted to an amount not 
less in the whole than the minimum subscription ; 
and 

(6) every director of the company has paid to the company 
on each of the shares taken or contracted to be taken 

(35) Peara Singh ti. Peshwar Bank [1915] 28 I.C. 53. 

(36) Bank of Peshwar v. Madho Ram [1919] 51 LC. 812. 

(37) National Motor Mail Coach Co. [1908] 2 Ch. 228. 

»• Canadian Produce Corpn. [1905] i Ch. 37 

5““®“ Sardar Singh [1934] A. 885, 154 T.C..33. 

(40) Burton v. Bevan [1908] 2 Ch. 240. 

(SinSri *">• *”■ 
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by him, and for which he is liable to pay in cash, a 
proportion equal to the proportion payable on applica¬ 
tion and allotment on the shares offered for public 
subscription or, in the case of a company which does 
not issue a prospectus inviting the public to subscribe 
for its shares, on the shares payable in cash; and 

(c) there has been filed with the registrar a duly verified decla¬ 

ration by the secretary or one of the directors in the 
prescribed form, that the aforesaid conditions have 
been complied with ; and 

(d) in the case of a company which does not issue a prospectus 

inviting the public to subscribe for its shares, there has 
been filed with the registrar a statement in lieu of 
prospectus. 

(2) The registrar shall, on the filing of a duly verified declara¬ 
tion, in accordance with the provisions of this section certify that 
the company is entitled to commence business, and that certificate 
shall be conclusive evidence that the company is so entitled: 

Provided that, in the case of a company which docs not issue 
a prospectus inviting the public to subscribe for its shares, the regis¬ 
trar shall not give such a certificate unless a statement in lieu of 
prospectus has been filed with him. 

(3) Any contract made by a company before the date at which 
it is entitled to commence business shall be provisional only, and 
shall not be binding on the company until that date, and on that 
date it shall become binding. 

(4) Nothing in this section shall prevent the simultaneous offer 
for subscription or allotment of any shares and debentures or the 
receipt of any money payable on applicatitm for debentures. 

(5) If any company commences business or exercises borrowing 
powers in contravention of this section, every person who is respon¬ 
sible for the contravention shall, without prejudice to any other 
liability, be liable to a fine not exceeding five hundred rupees for 
every day during which the contravention continues. 

(6) Nothing in this section shall apply to a private company, 
or to a company registered Irefore the commencement of this Act 
which does not issue a prospectus inviting the public to subscribe 
for its shares or, in*so far as its provisions relate to shares, to a 
company limited by guarantee and not having a share capital. 

As to the conditions Cor commencement of and carrying on business by a banidiig 
company, see the new s. 277-T post, substituted for s. 2774 by the Indian Companies 
(Amendment) Act IV of 1944, and so far as India is concerned see s, II of the Banking 
Companies Act, 1949 printed in App. K. 



332 


INDIAN COMPANY LAW 


[S: 103 


iiitorf«r«iictt by Court The Court wUl not interfere to prevent the directors from 
commencing business on the ground that-all the nominal capital has not been subscribed 
for. nor on the ground that the business actually commenced is on a much smaller scale 
than that contemplated by the prospectus (51)* 

Wiadiug up before commencement of business If a company is wound up 
without having become entitled to commence business, persons who have supplied goods 
or rendered services will have no claim against the compiiny (52). Even the bank which 
received the application money cannot recover for its services (53). 

Contract made before incorporation :-~No contract can hind a company which 
has been entered into with regard to it, when as yet it has no existence, in the absence 
of adoption and ratification of the agreement or of the company’s entering into a fresh 
contract (54). The question of adoption of the agreement is a question of fact (54). But 
a contract can be made with a trustee for the company before its incorporation, in 
which case the trustee will be personally liable, unless lie expressly protects himself 
from liability by including a power to rescind the contract (55). It is usual in such a 
case to make it one of the objects in the memorandum of association anti also to provide 
in the articles that the directors shall adopt the preliminary agreement. But this will 
not bind the company, unless a new contract is entered into by which the company 
agrees to be bound by the terms of the preliminary agreement (56). Sec notes to s. 23, 
ante for full discussion of the question. 

Adoption of agreement :—A company cannot ratify or adopt a contract entered 
into by a person on its behalf before its incorporation, though it may enter into a new 
contract embodying the terms of the obi one or adopting il\e old one (57). A resolution 
of the board of directors adopting the agreement will not howc\er create a contract 
between the company and the vendor (58). A new contract in some cases may be 
inferred from the circumstances and the condiut of parties (59). But the lact that the 
directors think that they are bound by the contract w'irh the* trustee and act accordingly 
is not enough even though large sums of money arc expended and work in done in tliat 
mistaken belief (60). For full discussion of the question sec note to s. 23 ante. 

Agreement should be executed after incorporation Where the contract is pur* 
ported to be made with the company itself, it is sometimes piepared iictorc its incorpora- 
lion and then referred to in the memorandum of as,sociation and the articles as an 
“agreement already drawn up and intended to be cxccmctl,” and for indentIficalion, 
signed or initialled by some of tlic suliscribers to the memorandum or by a solicitor. 
In such a case the agreement icquircs to be executed by tht‘ company and this must 
be done after due consideration by ihe directors who must exercise their judgmemt upon 
it, and if they are not an independent body, ilie company may repudiate the contract (61). 


(51) Mac Dougall v, Jersey Imperial Hotel Co. [18641 2 11. & M. 528. 

(52) “Otto” Electrical Manfg. Co. [1906] 2 Ch. 390. 

(53) New Dnice Portland Co, v, Blakiston [1908] 24 T.L.R. 583. 

(54) Ganesh Flour Mills Co, v, Puran Mai 129 P.L.R. 1904, 2 P.R. 1905; Natal Land Co. 
V, Pauline Colliery Syndicate, (infra). 

(55) Kelner t'. Baxter [1866] L,R. 2 C.P. 174. 

(56) Re Olympia Ltd. [1898J 2 Ch. 153 at p. 168, following Elcy v. Positive dfc. Insurance 
Co. [18751 1 Ex. D. 20 at p. 88 and Browne v. La Trinidad [1887] 37 Ch. D. I at p. 19 ; 
Northumberland Avenue Hotel Co. [1886] 33 Ch. I). 16; see Natal Land Co. v. 
Pauline Colliery Syndicate [1904] A,C! 120. 

{57)Surendro Co. v, Punjab Tannary Co. (!923| L. 100, 68 I.C. 789; Natal Land Co. 
V, Pauline Colliery Syndicate (supra). 

(58)^hanne8bwgh Hotel Co. [1891j 1 Ch. 119; North Sydney Invcstmait Co. r. 
Higgins [189g A.C. 263. ^ 

Colliery Syndicate (supra). 

(60)No^um^riand Avenue Hotel Co. (supra); Dansk Rckylriffel Syndlkat v. Snell [19081 
2 Ch. 127; English & Colonial Produce Co, [1906] 2 Ch. 435. ^ 

(ol)Langunas Nitrate Co. v. Lagunas Nitrate Syndicate [185^9} 2 Ch. 392. 
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Berrowtiif i^As regards borrowing powers it should be remembered that 

every trading company has an implied power to borrow money and to charge its property 
as security for payment of the loan (62). A company which borrows money to pay off 
existing debts does not thereby increase its liability (63). 

SUB-5, (1) (a) A (b). Faymant in cash :~ In order that a transaction between 
a company and an allottee of shares may amount to “payment in cash,’* each party 
must have an actual demand on the other for present jjayment (64). Any ctrcumstance 
giving rise to a right of set off or an agreement to render services may be a good 
payment (65). “In FothergilVs cizse*’(66), observed Lord Justice James, “the bargain 
in effect was to give paid up shares in satisfaction of the money which was to be paid 
for other shares. But if a transaction resulted in this, that there was on the one side 
a bona fide debt payable in money at once for the purchase of property, and on the 
other side a bona fide liability to pay money at once on shares, so that if bank notes 
had been handed from one side of the table to the other in payment of calls, they might 
legitimately have been handed back in pajment for the property, it did appear to me 
in Forthergiirs case (66) and dot's apjKar to me now, that this Act of Parliament did 
not make it necessary that the formality should be gone through of the money being 
handed over and taken back again ; but it the tv^o demands are set off against each 
other the shares have been paid for in cash” (67). 

A cheque is not a payment until it has been taslicd (68). 

Cl. (c). Declaration :“--A pci son who signed the piospectus tendered his resigna¬ 
tion before the declaration under tl. (c) was sent to the registrar and l>efore the company 
lommenced business: held that it could not be said that he was guilty of any mis¬ 
feasance reason ol which any jk’c uniary loss was sustained by the company by 
virtue of payment made alter his resignation (69). 

For the forms of declaration under this clause, sec Forms XIII and XIV in App. A. 

SUB-S. (2). Certiffcate conclusive ;-'The certificate of the registrar is conclusive 
and the Court will not take any evidence that there liave been irregularities (70). Any 
allotment by a public company which neither issues a prospectus nor files a statement 
in lieu of prospectus is altogether void ; but it a statement has lx*en filed and the legistrar’s 
certificate ubiaiiu'd, inaccurate or insuflicicnt iwifitulais do not render the sratemem 
a nullity or the allotment absolutely void (71), 

SUB-S. (3). Meaning ol '^provisional** : -The word “provisional” means that the 
contract is to be read as if it contained a provision that it shall not be binding on the 
company unless and until the company becomes entitled to commence business (72) ,* so 
the comjiany cannot be sued cm such a contract whetlier express or implied (72). A 
couqxtny docs not by its adoption of a contiaci of purchase made before its formation 
by persons purjmning to act on its bchall incur any contractual relation with or obliga- 


(62) General Auction 6tc. Co. Smith 11891] J Ch. 432. 

(63) Harris C-alculating Machine Co. {19141 w.N. J33, [I914I 1 Ch. 920. 

(64) Tohannesburgh Hotel Co. ( 1891 ) 3 Ch. 119. 

(65) Sparffo’s case 118731 8 Ch, App. 407; Laroeque f. Bcaudiemin [1897] A.C, 358; 
North Sydney Investment Co. v. Higgins [1899] A.C. 263; Parshottamdas v, Iswardas 
[1892] 16 Bom. 161. 

(66) [1873] 8 Ch. App. 270. 

(67) Spargo*8 case (supra) at p. 412. 

(68) Meats 0 . Western Canada Pulp & Paper Co. [1905] 2 Ch. 353; National Motor 
Mail Coach Co. [1908] 2 Ch. 228; Burton v, Sevan [1908] 2 Ch. 240. 

(69) Subbaya v. Manchayya ri942J M. 365, [1942] 1 M.L.J. 207, 55 M.L.W. 165, 204 I.C. 425. 

(70) Yolland, Husson A Birkett Ltd, [1908] I Ch. 152. 

(71) Blair Open Hesanh Furnace Co. |!9I4] ! Ch, 390. 


(71) Blair Open Hesanh Furnace Co. [1914] ! Ch, 390. 

(2^)Otto Electrical Manfg. Co. (supra); Ambica Textiles Ltd. [19491 $4 C.WN 157 
(73) North Sydney Investment Co. u. Higgins (supra). 
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tion to the vendor (73). A company cannot ratify a contract made bdEore Its inco]|K>ia* 
tion, for it was not in existence at the time (74). 

Application :---This $ub*section applies to all contracts of the company* whether 
preliminary or final or in the course of carrying on its business (75). Where a statute 
prohibits a company from making a binding contract before commencement of business* 
no implication of a promise to pay can or should be made under s. 70 of the Contract 
Act (75). Where the compiiny never became entitled to commence business* the expenses 
incurred cannot be deemed to be for its benefit under s. 70 of the Contract Act (75). 
Registration fee and cx|)ense& incurred by a company which never commenced business 
arc not payable out of the assets of the company and the person incurring such expenses 
cannot recover the same (75). 

Pre-incorporation and post-incorporation expenses: —This section applies to all 
contracts of a company whether preliminary or otherwise. The company is not there¬ 
fore liable for costs and expenses incurred in respect of its formation and promotion, 
and in the case of a company which ne\cr commences its business* also for expenses 
such as stamp and registration fees, postal and other charges, and publicity and travelling 
expenses incurred e\en after incorporation (75), although the company was under a 
statutory liability to jiay them as held by Buckley J. in English & Colonial Produce Co. 
(1906) 2 Ch. 435 which was overruled in tlie undei-noted case (76) where Cozens-Hardy 
M. R. observed as follows: “1 need hardly say that any opinion expressed by Buckley J„ 
especially upon this branch ol law, deserves the greatest respect, but I cannot concur in 
the view whicli he took and Mr. Eustace Smith confesses that he Ixad not been able to 
find any other authority differentiating between a statutory liability and any other 
liability in relation to this ciuestion. There is no other ground upon whijji the judg¬ 
ment can be supported, and I know of no principle or autiiority on which that distinc¬ 
tion can be maintained.” 

A contract made witli the trustee for a company is not binding on the latter (77), 
unless a new contract is made after its incorporation (78). A resolution of the board 
adopting the contract will not sufrKe(79). 

SUB-S. (5) .'—The words ”e\cry jicrson who is responsible for the contravention” 
would include directors, managers and other executive officers and possibly the 
secretary (80). 

SUB-S. (6) The last portion of this sub-section, namely, “or in so far as its 
provisions relate” &c. docs nor occur in the English Act of 1908. 

104. (1) Whenever a company having a share capital makes 
„ „ any allotment of its shares, the company shall, 

withm one month thereafter,— 

(a) file with the registrar a return of the allotments, stating 
the number and nominal amount of the shares com¬ 
prised in the allotment, the names, addresses and 
descriptions of the allottees, and the amount (if any) 
paid or due and payable on each share ; and 


(74) Keliier v. Baxter [18661 2 C.P. 174; Mclhado v, Porto Alcere &c. Rv. Co 

C.P. 503 at p. 505. ’ 

(75) Ambica Textiles Ltd. (supra). 

(76) National Motor Mail Coach Co. [1908] 2 Ch. 515. 

(77) Oorcgum C. M. Co, v. Roper [1892] A.C. 125; Hong-Kong d: China 

[1914] 1 Ch. 527. ^ 

(78) Northumberland Avenue Hotel Co. [1886] 33 Ch. D. 16. 

11a) Sydney Investment Co. v. Higgins [1899] A.C. 263. 

(80) Cf. Burton v. Bevan [1908] 2 Ch. 240. 




Cas Co. tJ. Glen 
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(6) in the case of shares allotted as fully or partly paid up 
otherwise than in cash, produce for the inspection and 
examination of the registrar a contract in writing con¬ 
stituting the title of the allottee to the allotment 
together with any contract of sale, or for services or 
other consideration in respect of which that allotment 
was made, such contracts being duly stamped, and file 
with the registrar copies verified in the prescribed man¬ 
ner of all such contracts and a return stating the number 
and nominal amount of shares so allotted, the extent 
to which they are to be treated as paid up, and the 
consideration for which thev have been allotted. 

(2) Where such a contract as above mentioned is not reduced 
to writing, the company shall, within one month after the allotment, 
file with the registrar the prescribed particulars of the contract 
stamped with the same stamp-duty as would have been payable if 
the contract had been reduced to writing, and these particulars shall 
be deemed to be an instrument within the meaning of the Indian 
Stamp Act, 1899, and the registrar may, as a condition of filing 
the particulars, require that the duty payable thereon be adjudicated 
under section 31 of that Act. 

l(2-A). If the registrar is satisfied that in the circumstances of 
any particular case the period of one month specified in sub-sections 
(1) and (2) for compliance with the requirements of this section is 
inadequate, he may extend that period as he thinks fit and, if he 
does so, the provisions of sub-sections (I) and (2J shall have efect in 
that particular case as if for the said period of one month the 
extended period allowed b\ the registrar were substituted.] 

(3) If default is made in complying with the requirements of 
this section, every officer of the company who is knowingly a party 
to the default shall be liable to a fine not exceeding five hundred 
rupees for every day during which the default continues; 

Provided that in case of default in filing with the registrar 
\within the time specified in sub-sections (1) and (2J\ any document 
required to be filed by this section, the company, or any person liable 
for the default, may apply to the Court for relief, and the Court, if 
satisfied that the omission to file the document was accidental or due 
to inadvertence or that on other grounds it is just and equitable to 
grant relief, may make an order extending the time for the filing of 
the document for such a period as the Court may think proper. 

{4} Nothing in this section shall apply to the issue and allotment 
by the company of shares which under the provisions of its articles 
Were forfeited for non-payment of calls. 
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Am«iulixi«it :—^By the Companies (Amendment) Act, 1936, the new sub*s. (4) has 
been added. The amendment excludes forfeited shares, subsequently reissued, from the 
purview of the section. By the Companies (Amendment) Act XXVI of 1941 which 
received the assent of the Governor General on 26th November, 1941 the new sub-s. (2-A) 
(within square brackets) was inserted. By this amendment power is given to the 
registrar to extend the time for filing the particulars of the contract in particular cases. 
By the same Act the words in italics (within square brackets) in the proviso to sub-s. (3) 
were substituted for the words “within one month after the allotment.” 


SUE-S. 1, (a). Failure to file return of allotment: —The directors and managers 
are to furnish to the registrar the return of allotment as provided in this section, and 
their failure to do so renders them liable to the penalties provided in sub-s. (3). A pica 
of ignorance of the law will not be accepted as an excuse; but where the default is not 
intentional, the full or a hcaty penalty may not be exacted (81). 


SUB-S, 1, (b). Contract for fully or partly paid up shares i—This clause is in 
favour of creditors of the company and <ioc.s not apply as between the company and its 
shareholders (82). There is no fraud on the part of the company tovv.ards a purchaser 
of shares in not registering a contract as to the issue ‘ of those shares as imid up (82). 
Inorder to comply with cl. (b) it is not necessary that within the four corners of the 
filed contract there should be a complete icUntificaiion of the property other than cash 
which is tlie consideration given for the shares, presided the filed contract states plainly 
the nature of the consideration, and supplies the means of indentificatiou by reference 
to an unfiled contract which contains a full description ot the consideration (81). Where 
there is a contract referred to in sub-s. 1 (b), but it is not filed with the registrar, the 
only consequence of the failure to file it will be the penalty under sub-s. (3); and the 
allottee is not responsible as a contributory for calls as though the shares were unp«iid 
shares (84). On the other hand if the considcraiioti payable for the shares is illusory, 
or permits an obvious money.measure to be made showing that discount has l)cen 
allowed, filing the contract witli the registrar will not rclicnc the allottee from the 
obligation to pay the nominal value of the .shares or the amount of the discount in 
cash. But the Court is not bound to inquire in each case whether the price was 
reasonable or whether what was given for the shares luid a cash value in the market 
equal to the nominal value of the shares (85). 

Where by mistake the contract for fully paid up shares was not filed with the 
registrar and on discovering the mistake one of the allotees gave notice ol motion for 
an order to rectify the register of members, but before the motion was heard, the 
company was ordered to be wound up, it was held that rectification of the register should 
only he ordered on the terms that due provision should he made for all the debts and 
liabilitites of the company which had accrued between the dates Of issuing the shares and 
giving the notice of motion (86). 


Estoppel A company issuing fully paid up shares by virtue of a contract not 
registered under this clause is estop{>ed by the share certificate as against a transference 
for value without notice of the irregularity from saying that they had not been so paid 
up and the official liquidator on winding up of the company is in the same position (87). 


ram [1919] 20 Cr. L.J. 
2, 114 L.T. 673. 


725, 52 I.C. 885; see also James Pitkin dt Co. 


(81)Emp. V, Nathuram 
[1916] W.N, 112, i: 

{82)Blyth’8 case [1876] 4 Ch. D. 140. 

[l^sj ^ ^'App i“ *’■ {*9121 36 Bom. 557; Hartley’* ca»e 

Theatrical Trust, Chapman’s case [1895] J Ch. 771 
Syndicate [I895J 2 Ch. 768. 

(87) British Farmers &c. Co. [1878] 7 (3>. D. 533. 
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Wli«r 9 €oiity«ct fwt folly paid up sliaras » valid t —^Although a limited company 
cannot release a shareholder from the obligation to pay for his shares either in moniey 
or money’s worth and cannot therefore issue its shares at a discountt it can> provided the 
contract is duly registered, buy property at any price it thinks fit, and can pay for such 
property in fully paid up shares (88). The transaaion will be valid and binding upon 
its creditors if the company has acted in it honestly and not colourably and has not 
been so Imposed upon by the vendor as to be relieved from the bargain (88). 

Value received by company ;~-Thc value received by the company is measured 
by the price at which tlic company agreed to buy the property, and whilst the transac¬ 
tion is unlmpeached, tliat is the only value which the Court can take into con¬ 
sideration (88). 

Payment in money’s worth ; ~ Payment in money’s worth is sufficient payment (89), 
so is the extinguishment of debt due from the company to the shareholder (90), even 
though no call lias been made and no debt is presently due to the company (91). It is 
not material that the compruiy has not entered the payment in its books (92). Where 
under an agreement in consideration of his giving up certain benefits, the dircaor should 
receive a sum of money equal to thice-fourths of the amount paid up by him upon his 
shares and that sum vvaj» credited to him in the books of the company in pursuance of 
the agreement, it was IteU tliat the amount so credited was equal to a cash payment by 
him and there was nothing fiaudulent or improper in such an agreement being entered 
inter (93). 

Set off ; - Although a company may agree to accept some other form of payment 
or set off of ail existing debt (94) against a present liability to pay calls (95), a release 
without payment in money or money’s worth or on payment of less than the full amount 
is ultra vires. But any circumstances clearing a set off or an agreement to render service 
may be a goo<l payment (96). 

Ultra viret ;* ‘*It is beyond the power of a limited company to release a shareholder 
from his obligation without jxiyment in money or money's worth. It cannot give fully 
]>aid up shares for nothing and prcnrludc itself from requiring payment in money or 
money's worth” (97). An agreement to accept the supply of goods at a future time against 
calls is not valid (98). An agreement by the company to pay a sum of money at once 
for future services, e.g. election of a building and to satisfy the amount by an issue of 
fully paid up shares, may however lx* a good consideration for the issue of those shares (99). 

Consideration :—If the consi<leration be in kind, the Court will not inquire whether 
it was really of value equal to the nominal amount of shares issued (unless the con¬ 
sideration is illuspry), or permitted of an tibvious money value (1). but the written contract 
may go very far to establish that the consideration is not illusorv. even if there is much 
to point to its being excessive (2). 

(88) In re Wragg Ltd. [1897] ! Ch, 796; Pell’s case [1869J 5 Ch. App. 11 ; Oorgum &c. 
Co. V. Roj)cr [1892] A.C, 125; Hongkong dc China Gas Co. v. Glen [1914] I Ch. 527. 

(89) Drummond's case [18691 4 Ch. App. 772; Pell's case [1869] 5 Ch. App. 11; Baglan 
Hall CoUiery Co. [1870] 5 Ch. App. 346; re Wragg Ltd. (supra) at pp. 835-38, 

(90) Fothergill's case [1873] 8 Ch. App. 270; Balgan Hall Collierv Co. (supra). 

(91) Jones Lloyd & Co. [1^9] 41 Ch, D. 159. 

(92) Re Theatrical Trust, Chapmraan's case [1895] I Ch. 771. 

(93) Exp. Bentley [1879] 12 Ch. D, 8S0. 

(94) Spargo’« case [1873] 8 Ch. Anp. 407. 

(95) In re Wragg Ltd. (supra); PeU’s case (supra). 

(96) In re Theatrical Trust (supra). 

(97) Eddy8tone Marine Insurance Co. 14993] 3 Ch. 9. 

{98)PeUatfs case [1867] 2 Ch. App. parte Clark [1869] 7 Eq. S50. 

(99) Gardner u. Iredale [19121 I Oi. 700. 

(I) Theatrical Trust (supra); Almada & llrito Co. [1888] 38 Ch. D. 415; re Wragg Ltd. 

K 1 Ch. 796; Ooregum Gold Mining Co. v. Roprr [1892] AC. 12S, 
nes 6l C>o, [1903] 2 Ch. 254. 
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Where under the condition of a debenture deed the debenture holder is allotted eomc 
ordinary shares on surrender of his debenture, the allotment of fully paid up shares in 
exchange for his debenture is an allotment of shares “as fully paid up otherwise than 
in cash” within the meaning of sub-s. (1), clause (b) of this section (3). 

A company cannot validly contract for a fixed present consideration that upon every 
increase of capital a definite proportion of the new shares shall be issued as fully paid 
to the vendor (4). 

The surrender of a right to payment of a sum of bonus jxiyablc out of profits only 
when no profits have been earned is not a good consideration either in cash or in kind for 
the issue of fully paid shares (5). 

The Act does not require that the contract to In* registered should identify the shares 
by numbers (6). 

As to the meaning of the word “issue,” sec the cases noted below (7). 

Proviso to sub-s. (3) :—Under the proviso to siib-s. (3) particulars of inadvertence 
must be set out in the affidavit (8). The word “inadvertence” includes cases where there 
has been delay in adjudicating on the stamp duty (9). When a doc iiincnr is sought to be 
filed with the registrar after expiry of the time, he should file it and inform the officer 
presenting it tliat imless within the time to be specified by the registrar the company 
obtains an order from the Court extending the time, he will take steps to prosecute the 
officer for default. The effect of accepting and filing the documents after time by the 
registrar does not relieve the defaulter from Jiabilitics without proper relief being granted 
by the Court (10). The registration ot the article's is not the registration of a contract 
within the meaning of this section. It must he a contract which shows what sliarCs arc 
to be issued as fully paid up and for what consideration (11). 

'^Contract in writing” :—Ratification of previous contracts with \endors of business 
by the board of directors cannot lie dcsciibcd as a conirait in writing constituting the 
title of the allottee within the meaning of sub-s, (1) (h) (12). 

Stamp :—If a liquidator finds that a contract for the allotinenr of shares has not 
been stamped and filed, it is his duty to stamp it at the expense of the conijxtny and file 
it when stamped (13). This section does not require that a duty fwiyahle on a conveyance 
should be levied on an agreement for allotment of shares in future (14). If after entering 
into a contract for sale the parties, inspire of the risk that either party may resile from 
the contract, refrain from getting an actiuil deed of conveyance executed, they can 
succesfuUy evade the payment of a higher duty (14). In the last dic'd case the vendor 
company entered into an agreement on the 26th January, 1921 to sell all their business, 
undertaking and assets including goodwill &c„ with effect from the Ist January, 1920. 
The agreement recited that the purchase shall lie completed on such date as shall be 
mutually arranged. Afterwards a sale deed was executed by the vendors in respect of 
the immovable property but no deed of transfer was executed as regards the goodwill 


(3) Thodapuzha Rubber Co. [1917] 42 I.C. 674, 33 M.L.J. 474, 

(4) Hongkong & China Gas Co. u. Glen fl9l4J I Ch. 527. 

(5) Bury t^. Famatina Development Corpn. [1910] A.C. 439. 

(6) Eisner & Me Arthur^s case [1895] 2 Ch. 759; Jackson & Co, [1899] I Ch, 348. 

(7) Bushes case fl874] 9 Ch. App. 554; A. G. v. Regent^s Canal & Dock Co. [1904] 1 
K.B. 263, 270. 


162. 


(8) Victoria Brick Works [1898] 5 Manson 350, [1898] W.N. 

(9) Luckcy Guss, Ltd. [1898] 79 L.T. 722. 

56 Ca»- 976. See now the new sub-*. (2-A), 

(11) Cnckiner’* case [1875] 10 Ch. App. 614. 

(12) ^msawamy v. Cbenralroya [192^ M. 3W>-i’17 Cr. L.T. 700. 

03) to « X. Company [1§07] 2 Oi. 92. ^ 

(Ml^rporation of the SwadesW Cwwi Mills Co. [19.12] A. 291, ]1932] A.L.J. 394, 
' V’® ' InJand Revraue v. Angus * Co. (1889) 23 Q,bJD. 579 

J?93^ mL’j**1o 8*^^*^ Revenue v. Madun MiU* Co. [1937] M. 
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and movable property. The agreement deed waa stamped as agreement with ei^t 
annas stamp: held that the agreement deed did not amount to a conveyance, but was 
merely a contract to sell, although the parties intended that when completed it should 
take effect from Ut January, 1920. So it was properly stamped. The allotment of 
shares in such cases would not by its nature amount to a transfer of prt^perty within 
the meaning of s. (2) (12) of the Stamp Aa, because the company cannot he regarded 
in any sense as the owner of its own shares, so when it issues or allots shares, it cannot 
be said to be transferring property (15). 

Sttb-S. (1) (b) ol this 8e<tion requires the particulars of a contract, “constitut¬ 
ing the title of the allottee” to be filed with the registrar. If this contract consists 
merely of an agreement to transfer properties in the future, the particulars thereof 
cannot be treated as a transfer of the properties tn presentice, Sub-s. (2) clearly lays 
down that the particulars would be liable to the same stamp duty as would have been 
payable if the contract of which the particulars are supplied had been reduced to 
writing(16). In the last cited case the contract was oral; but it docs not make any 
difference if the contract is in writing (17). 

For the fonn of return ol allotment under sub-s. (1), see Form XV and for the form 
of particulars ol oral contract under sub-s. (2), see Form XVI in App. A. 


Commissions and Discounts. 

105 . (I) It shall be lawful for a company to pay a commis¬ 
sion to any person in consideration of his subscribing or agreeing 
to subscribe, whether absolutely or condition- 

comSiom company, or pro- 

tion of payment of all cunng Or agreeing to procure subscriptions, 
whether absolute or conditional, for any shares 
in he company, if the payment of the com¬ 
mission is authorised by the articles and the commission paid or 
agreed to be paid does not exceed the amount or rate so autnorised 
and if the amount or rate per cent, ol the commission paid or agreed 
to he paid is— 

(a) in the case of shares offered to the public for subscription, 

disclosed in the prospectus ; or 

(b) in the case of shares not offered to the public for subscrip¬ 

tion, disclosed in the statement in lieu of prospectus, 
or in a statement in the prescribed form signed m like 
manner as a statement in lieu of prospectus and filed 
with the registrar and, where a circular or notice, not 
being a prospectus inviting subscription for the shares 
is issued, also disclosed in that circular or notice. 

(2) Save as aforesaid and save as provided in section lOSA, no 
company shall apply any of its shares or capital money either directly 
or indirectly in payment of any commission, discount or allowance, 

(15)Secristary Board of Revenue v. Madura Mills Co., (supra). 

(Ifi)Bhoiaram & Sons v. Emp. [1934) L. 530, So. Bench, 15 Lah, SOI, 150 tC, 781. 
(17)Lakshiiii lion & Steel Manfg. Co. o. Emp. {1934} L. 533, Sp. Bench, 15 Lah. 509, 150 
ICL 790. 
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to any person in consideration of his subscribing or agreeing to 
subscribe, whether absolutely or conditionally, for any shares of the 
company, or procuring or agreeing to procure subscriptions, whether 
absolute or conditional, for any shares in the company, whether the 
shares or money be so applied by being added to the purchase-money 
of any property acquired by the company or to the contract price 
of any work to be executed for the company or the money be paid 
out of the nominal purchase-money or contract price, or otherwise. 

(3) Nothing in this section shall afEect the power of any com¬ 
pany to pay such brokerage as it has heretofore been lawful for 
a company to pay, and a vendor to, promoter of, or other person 
who receives payment in money or shares from, a company shall 
have and shall be deemed always to have had power to apply any 
part of the money or shares so received in payment of any com¬ 
mission, the payment of which, if made directly by the company, 
would have been legal under this section. 

Company cannot issue shares at a discount: —Subject to the statutory provision 
as to paying commission for the underwriting of shares and as to paying the usual 
brokerage, a company cannot issue shares at a di«tcount (18), even by way of compro> 
mi8e(19), or in any other indirect way (20). Contract ior doing so is void (21), and 
cannot be enforced (22),. If an arrangement tor the issue of the shares is such that in 
the course of its due working out thcic is as much as a possibility that in the result the 
shares will have been issued at a discount, then the issue of the shares as fully paid 
cannot be justified (23). In a winding up proceeding the holder of shares issued at a 
discount must make good the deficiency (24). An agreement to issue bonus sliares as fully 
paid up to subscribers of debentures is ultra tires the company and is \oid(25). Upon 
liquidation the holders of such shares will be liable to pay up the full amount in 
cash (25). 

A company has no power to issue shares at a discount so as to render the share¬ 
holder liable for a smaller sum than that fixed for the Aaluc of the shares by the 
memorandum of association, and su<h issue shall be iinalid, although the contract with 
the shareholder has been registered (26). 

Set olf may be valid :—An agreement by a shareholder with the comj>any to set 
off against future calls a present liability of the company to pay cash may however be 
valid, if registered (27). An agreement !»y a company to grant its contractor shares on 
payment of the allotment money, the balance lo be recovered in cash or 4rom value of 
goods supplied, does not contravene this seaion (28). 


(18) Ooregum G. M. Co. v, Roper [1892] A.C. 125. 

(19) Mother Lode Gold Mines v. Hill [1903] 19 T.L.R. 341. 

(20) Moscly V, Koffyfontein Mines [1904] 2 Ch. 108; Famatina D. Corpn. r. Bury [1910] 


(21) Wclton V. Saffery [1897] A.C. 299; James Pitkin & Co. 11916] W.N. 112, 114 L.T. 673 
(ignorance of legal effect of an allotment is no excuse). 

(22) Aramada & Tirito Co. [1888J 38 Ch. D. 415. 

(23) Trustees Corpn. (India) Ltd. v. Commrs. of Income Tax fl930] P.C. 151, 57 I.A. 152, 

Bom. 437, 34 C.W,N. 709; Moscly t*. Koffyfontein Mines (supra). 

(25) Time Table PubliKbing Ca [18931 68 L.T. 649. X V 1” / 

(261^mada & Tirito Co. [1888] 38 Ch. D. 415. 

[•889] 41 Ch. D, 159. 

(28) Hanwaj o. Awbana [1932] P.C. 240, 
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Ailolte 0 *« beixig ultra vires for a limited company to issue sliares at 

a discount or by way of bonus* although authorized to do so by the articles* the holders 
of such shares are not thereby relieved from liability in a winding up to calls fear the 
amounts unpaid on their shares (29). 

“It is beyond the powers of a limited company”, observed Lord Macnaghten, “t<^ 
limit the liability of shareholders in a manner inconsistent with the conditions of the 
memorandum of association.Thc directors therefore had no authority from the company 
to issue shares at a discount or on any terms relieving the sliareholder from liability to 
pay in full. The shareholders had no power to authorize the directors to do on behalf 
of the company tliat which the company itself could not authorize them to do. The 
articles of association no doubt empower the directors to issue shares on such terms as 
they think fit consistently with the provisions of the Companies Act. The articles in 
express terms purport to authorize the directors to issue shares at a discount. That 
provision, however, is in contravcnii<m of the statute, and simply void; neither the 
c'ompany, nor the shareholders, even if they had been unanimous, lould have empowered 
the directors to do anything of the kind” (30), 

To pay commission to a person for taking shares is akin to issuing shares at a 
discount; but they are not the same things, for if titc company goes into liquidation 
before the commission is {>aid, the whole aniouut of the sliares am be called up, but 
the shareholder will be an unsecured creditor for the commission and may not get in 
fuU (31). 

Rale of commission and payment of a lump sum :—If the articles of association 
allow commission at a specified rate, a commission consisting of a lump sum cannot be 
paid (32). The |>aymcnT of a small commission however, e.g., 2^ per cent, to the brokers 
for their servites as such is not t4l/ru tires (33), The Court will look at the substance 
of the tiansattion and will prohibit a pretended purchase and re-sale which is in fact 
only a deiice to (over payment of a commission (32). The commission may however 
be of any amount (34). The payment of commission must be authorized by the articles; 
authoiiiy in the memorandum is not sufficient (35). 

Disclosure of commission :—A prhate company which had powers under its articles 
to pay commission to any person proturing subscription for its shares, offered to the 
plaintiff a specified commission in consideration of her Ixiing the means of providing 
any sum that ilicy might accept from her introduction. The amount of rate of tHia 
commission was not disclosed in any statement prescribed by the Act. A person intro¬ 
duced by the plaintiff advanced money to the comjMny who allotted shares in respect of 
it and paid to the plaintiff a sura on account and m part payment of the commission. 
The plaintiff sued for the balance of her commission and the company counter-claimed 
for the payment made. It was held; (1) that the commission was not brokerage within 
the meaning of the section; (2) that it was unlawful as not disclosed under the provisions 
of the statute, so the plaintiff could not recover the balance claimed, and (3) that the com¬ 
pany could not recover the sum already paid (36). Where a person applies for obtaining 
certain shares in the expectation of obtaining some c'ommission or special gain and an 
arrangement is made in accxirdance therewith by the promoters, and the application is 
granted, the applicant, on allotment, becomes a shareholder in picsentia: absolutely, the 
breach or the uncnforceability of the latter arrangement under this section being a coUa- 

(29) Welton v, Safferey (supra) at p. 321. 

(30) Welton v. Safferey (smira) at p. 321. 

(31) Keatingc r. Parlnga Cfonsolidated Mines [1902] W.N. J5, 18 T.L.R, 266. 

(321 Booth V, Ntw A, G. Mining Co. [1903| I Ch. 295. 

(33) Metropolitan C. C. Association v, Scrimgeour [1895] 2 Q.B. 604. 

(34) Keating v. Paringa Consolidated Mines, supra. 

(35) Republic of Bolivia Exploration Syndicate [1914] 1 Ch. 139. 

(36) Andra? v. Zinc Mines of Great Britain jl9l8] 2 K.B. 454. 
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tcral agreement does not in any way interfere with the liability of the person as contri¬ 
butory on liquidation of the company (v^7). 

Meaning of ^^underwriting’'* :—In England prior to the Act of 1900 a company had 
no power to pay a commission to a person upon the issue of its share (38) capital* and 
♦the position erf an underwriter was in no way different (38). The word underwriting means 
agreeing to take so many shares as are specified in the underwriting letter, if the public 
or other persons do not subscribe for them (39). The consideration is the payment of a 
commission whether the underwriter is called upon to take up any shares or not. It has 
been held by the House of Lords that an agreement giving the underwriter an option to 
subscribe for further shares as consideration for underwriting is not an application for 
shares in payment of commission within the section, and is lawful (40). Where the 
shares are at a premium an allotment for less than premium, but not below par* is not an 
allotment at a discount (40). 

The underwriting letter usually authorizevS the |H;rson to whom it is addressed to apply 
in the name of the underwriter should he fail to do so when called upon (41). Such an 
authority is said to be an “authority (ouplcd with an interest” and therefore after accept¬ 
ance by the promoter, it is irrevocable (42); but in such a case, before so applying, the 
recipient must carefully perform all conditions. He must have accepted the underwriting 
letter and communicated his acceptance to the underwriter to make the bargain a binding 
one (43). If the words “when called upon” arc used, the underwriter must have been 
first called upon to subscribe (44). In many cases the underwriting agreement itself 
establishes contract to take shares at once (45). 

Where the underwriting letter contains a provision that it is to hold good not¬ 
withstanding any variation in the prospectus, the underwriter will not be bound if the 
changes arc such as practically constitute a different venture (46). 

The retention of tlie underwriting letter by the promoter with the consent of the 
underwriter raises an inference that the bargain is complete (47). If the underwriting 
letter states that “this engagement is binding for two months,” the Court of Appeal has 
held that it means “this offer shall remain o[Km for two montlts” and an acceptance even 
after the subscription lists were closed is binding (48). 

Repudiation by luiderwriter An underwriter who takes up shares on the faith 
of a prospectus containing untfuc statements has the same right to repudiate the shares 
as any other subscriber (49). Hut in the tase noted below (50) the Court of Appeal in 
England decided an “important and interesting point” as observed by Lord Hanworth 
M. R. at p. 28 of the report. The plaintiff’s case was that he took shares in the company 
through certain sub-underwriters relying <»n .some representations in the draft prospectus 


(37) I>ehra Dun Mussoorce Elecuic Tramways Co. [1930j A.LJ. 139* 52 All. 406, [1930] 
A. 357. 

(38) Sec Australian Investment Trust z. Strand & P. S. Properties [I932j P.C. 212* [1932] 

(39) London P. F. M. Corporation fI897j 13 T. L. R. 569; Australian Investment Trust 
V. Strand & P. S. Properties (supra). 

(40) Hildcr v, Dexter [1902] A.C. 474 [overruling Burrows v. Matabele &c. Co. [1901] 
2 Ch. 231. 

(41) Exp. Audain [18891 42 Ch. D. i. 

(42) Carmicliaers case [1896] 2 Ch. 643 ; Olympic &c. Reinsurance Co. [1920] 1 Ch, 582, 

on appeal 2 Ch. 341. ^ 

(43) Consort &c. Mines [1897] 1 Ch. 575. 

(44) Ormerod's case [1894J 2 Ch. 474; Ex. p. Cox Hughes (1896) 75 L,T. 669. 

(45) Exp. Audain [1889] 42 Ch. D. L 

(46) Warner Inicmational Co. v. Kilburn, Brown Co. [1914] W.N. 61, 30 TX..R. 284. 

(47) Ormerod’s case, supra; Ex. p. Cox Hughes* supra. 

(48) Himllcy’s case 11896] 2 Ch. 121. 

(50)CoUins V, Associated G. Race Couwe Ltd [1930] 1 Ch. I. 
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which was adopted by the company after incorporation* As these representations 
subsequently became &lsified» he claimed rescission of tlie contract, removal of his 
name from the register of members and return of the money paid to the company* 
The plaintiff was the undisclosed principal of the sub-underwriters who gave him a 
letter of renunciation on the strength of which the plaintiff upon payment of the allot¬ 
ment money got his name registered in respect of those shares. Their Lordships dis¬ 
cussed the rights of an undisclosed principal and held that generally s|>eaking he is 
entitled to enforce the contract made by the agent on his bclialf, but this rule does not 
apply where the agent contracts in such terms as import tliat he is the real and 
only principal. **A contract to become a member of a conqjany is, in my opinion, one 
of that class of contract in which an undisclosed principal cannot insist on taking the 
place of a party apparently contracting on his own account” [per Lawrence L, J. at 
p. 36]. *‘In such a case it is not right to treat the agent as neccswirily interchangeable 
with his principal so as to enable the principal to come forward and seek to disaffirm 
the contract on the ground of a misrepresentation on which he alone had relied.” 

As to tlie letter of renunciation it was held in this case that the acceptance at a 
later date of the plaintiff could not be said to be an acceptance by the company of the 
plaintiff on the basis of the prospectus. The letter of renunciation printed on the 
allotment letter was in the following form: 

“When the balance (if any) due on the allotment has been paid by you this letter 
of allotment can be renounce! until Jamiiiry 1928 in fa\our of any other person provided 
the form of renunciation below is duly completed and signed, and that the person in 

whose favour the renunciation is made signs the form of acceptance, also below. 

Renounced allotment letters must be forwarded to the transfer office of the company 
as showm on the reverse side of this letter, on or before January 21, 1928. Thereafter 
it will only be possible to transfer such shares by deed in the ordinary way”. Then 
comes the form for renunciation: “To the Directors of the Associated Greyhound Racc^ 
course, Ltd, Gentleman I/Wc hereby renounce my/our right to the within-named shares, 

and nominate.to have all the benefits thereof.Signature of Holder.” Then 

there is a form of acceptance to l)c signed by the nominee: **I/We hereby accept the 
nomination to the tights to the within-naiiK‘d shares, and I Wc authorise you to place 
iny/our namc(s) on the register of mcmlK'rs in rcsiKi t of the said shares” (51). 

Deceased imderwriler 'llu' contract ol underwriting is enforceable against the 
executors of the deceased underwTitcr (52), and c\en if there arc duties of finding capital, 
this is not such a {>ersonal contract as to evpirc with the contractor (53). 

Caution -The company should sec that all the underwriters have paid their 
application money and that their cheques have been cashed, otherwise in the event 
of the Issue being a failure a few imderwrircfs by combining not to [)ay the application 
money or stopping their cheques may (ircvent the company from going to allotment 
as was done in Meats v. Canada Pulp & Paper Co. (54). It should be remembered 

that it is a condition precedent to a valid allotment that the wdiole of the application 
money should have been paid to and received by the company in cash. Any means 
by which money can be remitted may be used; but the remittances or cheques must 
be cleared and the actual cash received by the tompiny before allotment (54), 

Where the underwriting commission was authorised by the articles not to exceed 
25 per cent., an agreement for underwriting shares upon a reconstruction of the cennpany 
for a commission of 10 per cent, was held to be perfec tly legal (55). 

(51) Collins 0 . Associated G. Race Course, Ltd., supra. 

(52) Warner Engineering Co. v. Brennan [19131 .30 T.L.R. 191. 

(53) Re Worthington, exp, Path6 FrtSrers (1914] 2 K.B. 299. 

(54 [1906] 2 Ch. 353. 

(5S)Bariow v, Puringa Mines [1909] 2 Ch. 658. 
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**SlMures offered to tlie public** :-~The words ** 8 hares offered to the public** in sub-s. 
(i), cl. (a) docs not mean shares offered by a promoter to a few of his friends, relations 
or customers (56). For the meaning of “placing" shares as distinguished from subscribing 
for shares sec Gorrison*s case [1873] 1 Ch. App. 507, 515. For other cases see the notes 
to s. 2 (14) and s. 92. 

‘^Statement in the prescribed form** :—Thc expression ‘'statement in the pres¬ 
cribed form" in sub-s. ( 1 ) cl. (b) seems to allow a second statement in lieu of prospectus 
to be filed where the original statement did not disclose the intention to pay commission. 
The statement required to be filed under this sub-section with the registrar disclosing 
the amount or rate of commission to be paid by the company in the case of shares not 
offered to the public must be filed before the shares are allotted (57). 

For the form of statement under cl. (b) of sub-s. (1), see Form XVII in App. A. 

SUB-S. (2) :—In respect of the words “apply any of the shares or capital money” 
in sub-s. (2) Lord Davey has said that they naturally mean “apply its capital, either 
in the form of sliares before issue when they may be dcscjibcd as [)otcnrial capital, or 
in the form of money derived fiom the issue of shares” (58), and following the dictum 
Warrington J. has decided that commission cannot be paid out c^f premium payable to 
the company on the issue of the shares (59). Unless it is possible to make the issue of 
the shares the exclusive consideration ior rendering the service contemplated under 
sub-s. ( 2 ) apart from the issue of capital the tiansaclion will he in direct contravention 
of the said sub-section (60), 

SUB-S. (3) Limits of brokerage :—^The limits within which brokerage may be 
paid seem 19 be this, as pointed out by Lord Justice I^opez: “Wliere it is made out 
that the services of the broker are reasonably necessary, that the brokers are properly 
employed in the issue of the capital of the company and that the payment of the 
commission of so much per cent, is a fair and just payment tor services rendered” (61) 
a brokerage may be paid. It would not be safe to })ay more than 5 per cent. 

Shares may be issued at a premium (62) and such premium may be regarded as 
profit available for paying dividend (63). 

This section applies to private as well as public companies (60) and commissions 
illegally paid can be recovered (64). 

105A, (/) Subject to the provisions of 
this section, it shall he lawful for a company 
to issue at a discount shares in the company 
of a class already issued : 

Provided that — 

(a) the issue of the shares at a discount must be authorised 
by resolution passed in general meeting of the company 
and must be sanctioned by the Court; 


(5 6 ) Booth V. New Afrikander G. M. Co. 119031 1 Gh. 295. 

(57) Andrae v. Zinc Mines of Great Britain (supra). 

(58) Hilder v. Dexter [1902] A.C. 474 at p. 480. 

(59) Shorto Colwill [1909] W.N. 218, 101 L.T. 598. 

(60) Banking Service Corpn. v. Toronto Finance Corpn. [1928| A.C. 333 (P.C.). 

(61) Metropolitan C. C. Assn. v. Scrimgeour [1896| 2 Q.B. 604 at p. 609. 

(62) Greater Britain Re-insurance Corpn. [19211 124 L.T. 194; see also York 6c N. M. Ry. 
Co. [1845] 16 Beav. 485. 

(63) Hoarc & Co. [1904] 2 Ch. 208. 

(64) Dominion of Canada Ac Syndicate v. BrigstcKke [1911] 2 K.B. 648. 
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(b) 

(c) 

(d) 


the resolution must specify the maximum rate of discount 
(not exceeding ten per cent, in any case) at which 
shares are to oe issued; 

not less than one year must at the date of issue have 
elapsed since the date on which the company was 
entitled to commence business ; 
the shares to be issued at a discount must be issued within 
six months after the date on which the issue is sanc¬ 
tioned by the Court or within such extended time as 
the Court may allow. 


(2) Every prospectus relating to the issue of the shares and 
every balance-sheet issued by the company subsequently to the issue 
of the shares must contain particulars of the discount allowed on the 
issue of the shares or of so much of that discount as has not been 
written off at the date of the issue of the discount in question. 

(3) If default is made in complying with sub-section (2), the 
company and every officer of the company who is in default shall he 
liable to a fine not exceeding fifty rupees. 


As to amendment sec notes under s. I05C. 


A company governed by the English Companies Consolidation Act, 1845 and the 
Acts amending it might issue fully paid up original stock at a discount and for payment 
either in cash or for land or labour or other consideration subject to the liability of the 
directors for issuing the stock below its value without necessity (65). 


A member of a private company was desirous of selling his shares. According to 
the articles of the company in such an event the shares were to be offered to the other 
members at a fair value to be fixed by the auditors. The auditors set a value of 14s. 8d. 
on the £1 shares and W agreed to advance money to D, one of the members, to enable 
him to effect the purchase of the retiring member^s shares on condition that 3,000 
unissued shares were allotted to him at the same price. This the company by resolution 
agreed to do, the purchase was carried out and W was registered as the holder of 3,000 
shares. Through an oversight no steps w^rc taken at the time to obtain the sanction 
of the Court required by s. 47 (2) of the English Act of 1929 (corresponding to s. 105A 
of the Indian Act), before sliares could be issued at a discount. Inorder to regularize 
the position the company passed a resolution in general meeting cancelling the purported 
issue of 3,000 shares to W, and directing the removal of his name from the register. 
At the same meeting a fresh resolution was passed for the issue of the shares to W at 
the discount originally intended and a petition was then presented to the Court for 
sanction to this issue; Held that in all the circumstances, the Court would sanction 
the issue of the shares at a discount, and in view of the fact that the matter most 
inevitably have come before the Court for sanction, the rectification of the register with¬ 
out any motion to the Court would be accepted as valid (66). "Unless in any particular 
case the Court shall otherwise direct, every order sanctioning the issue of shares at a 
discount shall contain a direction that a certified copy of such order shall be delivered 
to the Registrar of Joint Stock Companies for registration within fifteen days of the 
making thereof or seven days from the date of the filing thereof whichever is later or 


(65) Webb v. Shropshire Rys. Co. [1893] 3 Ch, 307. 
<66)Derham & Allen. Ltd. {1946] 1 Ch. 31, 173 L.T. 281. 
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within such further time as the Judge may allow and that no issue of shares at a 
discount shall be made till such copy has been delivered ”—Rule 38 of the Calcutta High 
Court Rules 1939. 

105B. (1) Subject to the provisions of this section, a company 
limited by shares may, if so authorised by its 
<s(rt*c/i?5, issue preference shares which are, or 
at the option of the company are to be, liable 

to be redeemed: 

Provided that — 

{a) no such shares shall be redeemed except out of profits of 
the company which would otherwise be available for 
dividend or out of the proceeds of a fresh issue of 
shares made for the purposes of the redemption or out 
of sale proceeds of any property of the company ; 

(b) no such shares shall be redeemed unless they are fully 

paid ; 

(c) where any such shares are redeemed otehrwise than out 

of the proceeds of a fresh issue, there shall out of 
profits which would otherwise have been available for 
dividend be transferred to a reserve fund, to be called 
“the capital redemption reserve fund’\ a sum equal 
to the amount applied in redeeming the shares, and 
the provisions of this Act relating to the reduction of 
the share capital of a company shall, except as pro¬ 
vided in this section, apply as if the capital redemption 
reserve fund were paid-up share capital of the company; 

(d) where any such shares are redeemed out of the proceeds 

of a fresh issue, the premium, if any, payable on re¬ 
demption must have been provided for out of the 
profits of the company before the shares are redeemed. 

(2) There shall be included in every balance-sheet of a company 
which has issued redeemable preference shares a statement specifying 
what part of the issued capital of the company consists of such shares 
and the date on or before which those shares are, or are to be, liable 
to be redeemed or, where no definite date is fixed for redemption, 
the period of notice to be given for redemption. 

If a company fails to comply with the provisions of this sub¬ 
section, the company and every officer of the company who is in 
default shall he liable to a fine not exceeding one thousand rupees. 

(3) Subject to the provisions of this section, the redemption of 
preference shares thereunder may he effected on such terms and in 
such manner as may he provided by the articles of the company. 
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(4) Where in pursuance of this section, a company has redeemed 
or is about to redeem any preference shares, it shall have power to 
issue shares up to the nominal amount of the shares redeemed or to 
be redeemed as if those shares had never been issued, and accord- 
ingly the share capital of the company shall not for the purpose of 
CMCulating the fees payable under section 249 be deemed to be 
increased by the issue of shares in pursuance of this sub-section: 

Provided that, where new shares are issued before the redemp¬ 
tion of the old shares, the new shares shall not, so far as relates to 
stamp duty, be deemed to have been issued in pursuance of this sub¬ 
section unless the old shares are redeemed within one month after 
the issue of the new shares. 

(5) Where new shares have been issued in pursuance of the 
last foregoing subsection, the capital redemption reserve fund may, 
notwithstanding anything in this section, be applied by the com¬ 
pany’, up to an amount equal to the nominal amount of the shares 
so issued, in paying up unissued shares of the company to be issued 
to members of the company as fully paid bonus shares. 

As to amendment see notes to s. 105-C. The Select Committee observed: “In proviso 
(a) to sub-section (1) we have added a third source from which funds for redemption 
of redeemable preference shares may be drawn. 

The conversion of preference shares already issued into irredeemable preference 
shares is not an “issue” of shares within the meaning of this section (67). 

A company sought the Court’s sanction to a scheme of arrangement which included 
a provision for the convcision of its preference shares into redeemable preference shares: 
Held, that s. 46 of the English Act of 1929 (corresponding to s. 105B) did not authorize 
the conversion of issued preference shares into redeemable preference shares* Such 
conversion could only be effected, if appropriate steps were taken for the r^uction of 
the company’s capital by the cancellation of the issued preference shares and for the 
simultaneous increase of the capital by the creation of redeemable preference shares (68). 

The capital of a company consisted of 210,000 /. divided into 110,000 seven per cent, 
redeemable preference shares of I /. each, fully paid up. After 24,500 of the preference 
shares had been redeemed, the company presented a petition for the sanction of the 
Court of the reduction of the capital to 100,000 /. consisting of 100,000 ordinary shares 
of 1 L each by the extinction of the remaining preference shares: Held, that having 
regard to sub-s.^ (4) of s. 46 of the English Act of 1929 [corresponding to sub-s. (4) of 
8. 105B] the preference shares on the redemption ceased to form part not only of the 
issued and paid up capital, but also of the nominal capital of the company (69), 

lose. Where the directors decide to increase the capital of 
the company by the issue of further shares such shares shall be 

Further Usue of capital. members in proportion to the 

existing shares held by each member (irrespec¬ 
tive of class) and such offer shall be made by notice specifying the 

(67) St. James’ Court Estate, Ltd. [19431 112 L.T. Ch. 193. 

(68) St. James’ Court Estate, Ltd. [1944] 170 L.T'. 179. 

(69) Serpdl «t Co. Ltd. [1944] I d». 233, 170 L.T. 335. 
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number of shares to which the member is entitled, and limiting a 
time within which the offer, if not accepted, will be deemed to be 
declined ; and after the expiration of such time, or on receipt of an 
intimation from the member to whom such notice is given that he 
declines to accept the shares offered, the directors may dispose of the 
same in such manner as they think most beneficial to the com^ny. 

Amoiidiii^to:—^By the Companies (Amendment) Act, 1936, the new sections 105A, 
105B and 105C have been inserted. SS. 105A and 105B are almost a verbatim reproduc¬ 
tion of 88. 47 and 46 of the English Act of 1929. S. 105C is new. For the effects of 
these new sections see Introduction. 

Object and scope ;—^The object of the section is to prevent discrimination amongst 
shareholders and prevent the directors from offering shares to outsiders before they arc 
offered to the shareholders. So long as these two requirements arc complied with, the 
action of the directors in selecting the time when they will issue the shares as also the 
proportion in wliich they should be issued is a matter left to their discretion and it is 
not the province of the court to interfere with the exercise of that discretion. This is 
of course subject to the general exception that the directors are not to act against the 
interest of the company or mala fide (70). 

In the last cited case in fixing the ratio of the shares offered to the existing share¬ 
holders some 272 shares remained outside the offer; but in whatet er other proportion 
the shares were offered, still a few shares were bound to remain unoffered: Held that 
on construction of the section the directors had not committed any breach of the 
terms of this section. 

Position of directors :—It is well established that the directors are in a fiduciary 
position vis a vis the company and must exercise their power for the benefit of tlie 
company. If the power to issue further shares is exercised by the directors not for the 
benefit of the company, but simply and solely for their personal aggrandisement and 
to the detriment of the company, the Court will interfere and prevent the directors from 
doing so. If the directors exercise the power for the benefit of the company and at 
the same time they have a subsidiary motive which in no way affects the company or 
its interests or the existing shareholders, then the \'ery basis of interference of the 
Court is absent (70). 

Where a company being in need of funds its directors decided to issue further shares 
and in doing so they also had another motive, namely, to prevent a certain group, 
who were strangers to the company, from intruding into its affairs so as lo be able to 
assume a controlling hand in the management for their own purposes rather than for 
the benefit of the company, it was held (i) that the conduct of the directors could not 
be judged on tlie basis of any assumed fiduciary relationship between them and the 
group, that the directors owed no duty to the group and therefore the motive to exclude 
the group could not be said to be mala fide; (ii) that assuming tliat the motive to 
exclude the group was a bad motive, it did not prejudicially affect the company or the 
existing shareholders, and the presence of such further motive could not vitiate the 
good motive of finding the necessary funds for the company; and (iii) that therefore the 
issue of further shares was bona fide and not illegal or void (70). 

Further shares’* :—^The object of this new section appears to be to the 

salient provisions of reg. 42 in Table A compulsory. The section as drafted is liable 

(70)Nattalal Zaver v. Bombay Life Assurance Co. [19501 8.C. 172 on appeal from [1949] 

B. 56, 50 Bom. L.R, 413. 
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to the consmictkio that whenever the directors decide to Increase the capital of the 
company by the issue of further shares* even if it b^ a part of the authorise^ capital* 
the new shares must be first offered to the existing shareholders* But this section should 
be read in conjunction with cl. (a) of s. 50 under sub'-s. (2) of which the d^ectors have 
no power to increase the share capital of the company* Therefore it seems that the 
words “further shares” mean shares beyond the authorised capital of the company* 
This view is supported by the following observation in Sircar & Sen’s Companies Act 
at p. 309: ‘The words ^further sliares* must be read in connection with the words 
^decide to increase the capital of the company’. They must mean shares which are 
issued for the purpose of increasing the capital beyond the authorized capital.” 

The question whether this section deals with the case of an increase of capital 
beyond or within the authorised limit was recently raised in the Supreme Court of 
India in the case noted below (70). The majority of their Lordships did not express 
any definite opinion on it. The learned Chief Justice said; “In view of my conclusion on 
the third point it is not necessary to express any opinion” on the point, Mr. Justice 
Mahajan after quoting the opinion of the author of this book* as expressed in the last 
paragraph* observed as follows: “The expression ’capital of a company’ is an ambiguous 
phrase and may mean issued capital or authorised capital according to the context. It 
has been used in different senses in various parts of the Act. In what sense it has been 
used in the section is by no means an easy matter to decide, particularly in view of 
the fact that inspite of the introduction of this section in the Companies Act in the 
year 1936, Article 42 still remains as one of the articles to be adopted by companies if 
they do not choose otherwise and this refers to cases of increase in the nominal capital 
of a company. In my opinion for the purpose of deciding the present case it is not 
necessary to pronounce on the question as to the precise scope of the section because 
I consider that on any interpretation of it the appellant’s contention has to be nega¬ 
tived” (71). Mr. Justice Das however held that the learned Attorney General’s contention 
that this section should he construed in the light of Regulation 42 in Table A could 
not be accepted (72). 

There may, it is submitted* arise practical difficulties if the provisions of the section 
are applied to the case ol directors issuing further shares within the limit of the 
authorised capital. Companies arc generally floated by registering the memorandum of 
association witli seven shareholders, each subscribing for a few shares only and often 
one share each. As they become members upon registration of their names in the share 
register \vide s. 30 (1)] the shares will be deemed to have been issued to them. After 
this when further shares are issued by the directors they will first have to be offered to 
the seven subscribers; and every time shares arc issued by the directors within the 
limits of the authorised capital* and they are often issued in driblets* they will have 
to be offered to the previous shareholders. The trouble is enhanced by the words 
“(irrespective of class)” in the section* In view of this and the difficulties felt by their 
Lordships of the Supreme Court in interpreting this ill-drafted section* the legislature 
should amend it suitably* so as to express its intention in clear and unambiguous 
language. 

Specific |»erfonnaiice :—^Where new shares issued by the company were duly applied 
for and allotted and in the notification for allotment new conditions were stated* it was 
held that specific performance of the agreement to take shares could not be decreed (73). 

‘^Members*’ :—^The word “members” includes the legal representatives of members 
who die between the date of the sanction of the increase of capital and the date of the 


(71) Ibid at p. 177. 

(72) Ibid at p. 187. 

(73) Oriental Inland Steam Co. v. Briggs [1861] 31 L.J. Ch. 241. 
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offer (74). As to how the offer should be made see the last cited scasc at p. 456 of 
the same. 

Right of transferee of shares When a company resolves to issue new shares* if 
an existing shareholder were to apply for his quota of the new shares in respect of 
shares which he has already sold, he would be a trustee for his purchaser. In the case 
of his executing a letter of renunciation, the position would be different where the 
directors reserve the right to accept or refuse any application for shares made by a 
person in whose favour the shareholder might renounce his right to the new shares. 
In such a case the purchaser's right would by no means be so certain and positive. 
The more substantive and positive right would be actually to obtain the shares and to 
hold them as trustee for the purchaser (75). 

The statutory right of the existing shareholder to acquire the new shares continues 
till the time limited has expired and that right can only be lost if he declines to accept 
the shares prior to the expiry of the time limit. This statutory right does not expire 
when the shareholder acquires only part of the new shares but continues till the time 
limited by the notice. The shareholder who has sold his shares but is still on the 
register oi the company becomes a trustee for the purchaser as regards new shares not 
applied for by him (75). 

In the last cited case the existing shareholder accepted new shares in respect of 
those which he still hold and declined to accept them in respect of shares which he 
had sold, even upon a requisition by the pui chaser. Thereupon the purchaser filed a 
suit, a Court Receiver was appointed who called upon the company to allot to him the 
shares in question and to put his name on the register of shareholders*. Held that the 
Receiver could not apply to be registered as a holder of the new shares in his own name. 
Under s. 33 the company was not bound to take notice of any trust, express, implied 
or constructive. The Court could not look upon the application by the Receiver as 
having been made on behalf of the sliareholder. It was also held that in this suit 
the Court could not order the company to put the name of the shareholder in respect 
of those shares which he had declined to take and then direct him to transfer them to 
the Receiver, because, an important statutory right had accrued to the company and 
that right was that on the expiry of the time limit, the company was entitled to dispose 
of the shares not applied for in such manner as it thought most beneficial to the 
company. 


106. Where a company has paid any sums by way of commis¬ 
sion in respect of any shares or debentures or allowed any sums by 
way of discount in respect of any debentiures. 
Statement in balance- the total amount SO paid or allowed or so much 
and discounts. thereoi as has not been written oft, shall be 

stated in every balance-sheet of the company 
until the whole amount thereof has been written ofiE. 


Issue of debentures at discount :—Debentures may be lawfully issued at a dis¬ 
count, where there is a power to borrow money (76), but a scheme under which debentures 
so issued give to the holders an immediate right to exchange them at their nominal value 
for shares is invalid as it is capable of being used as a means of issuing shares at a 
discount (77). 


(74) James v. Buena Ventura Syndicate [1896] 1 Ch. 456. 

(75>Venkat Rama Reddy v, Padanmat [1950] B. 76, 51 Bom. L.R. 529. 

(76) Campbcirs case [1876] 4 Ch. D. 470; see also Webb v, Shropshire Rys. Co. f18931 

3 Ch. 307 ; Anglo-Danubian S. N. & Colliery Co. [1875] L.R. 20 Eq. 339. ^ 

(77) Mosely u. Koffyfontein Mines [1904] 2 Ch. 108. ^ 
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Payment of Interest out pf Capital. 

107. Where any shares of a company are issued for the pur¬ 
pose of raising money to defray the expenses of the construction 
of any works or buildings or the provision of 
Power of company to any plant which cannot be made profitable for 
m certain cases. a lengthened penod, the company may pay 

interest on so much of that share capital as is 
for the time being paid up for the period and subject to the condi¬ 
tions and restrictions in tnis section mentioned, and may charge the 
same to capital as part of the cost of construction of the work or 
building, or the provision of plant: 

Provided that— 

(1) no such payment shall be made unless the same is autho¬ 

rised by the articles or by special resolution ; 

(2) no such payment, whether authorised by the articles or 

by special resolution, shall be made without the pre¬ 
vious sanction of the [Central Government], which 
sanction shall be conclusive evidence for the purposes 
of this section that the shares of the company, 
in respect of which such sanction is given, have been 
issued for a purpose specified in this section ; 

(3) before sanctioning any such payment, the [Central Gov¬ 

ernment] may, at the expense of the company, appoint 
a person to inquire and report to the [Central Govern¬ 
ment] as to the circumstances of the case, and may, 
before making the appointment, require the company 
to give secunty for the payment of the costs of the 
inquiry; 

(4) the payment shall be made only for such period as may 

be determined by the [Central Government]; and such 

E eriod shall in no case extend beyond the dose of the 
alf-year next after the half-year during which the 
works or buildings have been actually completed or 
the plant provided ; ^ 

(5) the rate of interest shall in no case exceed four per cent, 
per annum or such lower rate as the [Central Govern¬ 
ment], may, by notification in the [Official Gazette], 
prescribe; 

(6) the payment of the interest shall not operate as a reduc- 
non of the amount paid up on the shares in respect of 
which it is paid; 

(7) the accounts of the company shall show the share capital 
on which, and the rate at which, interest has been paid 
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out of capital during die period to which the accounts 
relate; 

(8) nothing in this section shall affect any company to which 
the Indian Railway Companies Act, 1895, or the 
Indian Tramways Act, 1902, applies. 

Amendment Throughout this section the words “Central Government** have 
been substituted for die words “Local Government** by the Government of India 
(Adaptation of Indian Laws) Order, 1937 which came into operation on 1st April, 1937. 
But with the exception of sub-s. (5) [proviso (5)?J the functions of the Central Government 
under the section have, with effect from 1st April, 1938, been entrusted to the Provincial 
Governments —Vide Gazette of India dated 26th March, 1938, Part 1, p. 440. In proviso 
(3) of this section the words within the second square brackets have been substituted 
for the words “such Central Government** by the Repealing and Amending Act XXXIV 
of 1939. In proviso 5 the words “Central Government” have been substituted for 
“Governor General in Council*’ and the words “Official Gazette” have been substituted 
for “Gazette of India” by the said Government of India (Adaptation of Indian Laws) 
Order, 1937. 

‘^Central Government*’ :—^For definition see notes to s. 3 at p. 54 ante. 

Payment must be made in good faith :—Interest on advance before the call is 
made may be paid out of capital, if so authorized by the articles, provided that the 
directors make the payment in good faith and in the honest exercise of their discretion. 
The interest is due to the shareholder in the capacity of a creditor (78). 

In the English Act “Board of Trade’* takes the place of the “Central Government** 

in the section. The words “which sanction shall.in this section” in proviso (2) 

do not occur in the English Act. 


Certificates of Shares, etc. 

108. (1) Every company shall, within three months after the 
allotment of any of its shares, debentures or debenture stock, and 
within three months after registration of the 
transfer of any such shares, debentures or 
debenture stock, complete and Rave re^dy for 
delivery the certificates of all shares, the debentures, and the certi¬ 
ficates of all debenture stock allotted or transferred, unless the con¬ 
ditions of issue of the shares, debentures or debenture stock other¬ 
wise provide. 

(2) If default is made i^ complying with the requirements of 
this section, the company, and every officer of the company who is 
knowingly a party to the default, shall be liable to a fine not exceed¬ 
ing fifty rupees for every day during which the default continues. 

Lien not to be entered ;—^A company should not enter on the certificate any 
statement that it has a lien on the shares (79). A certificate is priftw facie evidence of 
title of the person named therein (80). 

(78) Lock V. Queensland te. Co. [18961 A.C. 46L 

(79) W. Key & Son [19021 I Ch. 467, 

(80) S. 29 ^ ' 
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Rights of holdUr in good faith t —^The holder in good faith for value an untrue 
certidcate has a right to damages against the company^ but not to the shares as against 
the true owner (81). If the certificate is a forgery^ the company comes under no 
liability (82) even when the forgery was the act of its secretary (83). 

Secretary’s authority :—^In the absence of any evidence that the company has ever 
hdd out the secretary as having authority to do anything more than the mere ministerial 
act of delivering share certificates, when duly made, to the true owners of the shares, 
the company is not estopped by the forged certificate from disputing the claim of the 
plaintiffs or responsible to them for the wrongful action of the secretary (83). 

Legal and equitable titles :—The certificate only shows the legal title to the shares 
and accordingly the person who relies upon the certificate should get his title made 
complete by taking a transfer to his own name and getting his name registered; other' 
wise a previous equitable title, e,g., a mortgage may intervene (84). 

The statement usually contained in a certificate that no transfer will be registered 
without production of the certificate does not render the company liable for any loss 
arising to a person holding the certificate, nor is it a contract that a transfer would not 
be registered without its production. Such a note is a mere statement of the company's 
practice and is not a contract (85). But now see the new s. 34 (3). 

Apart from this section the certificates should be issued within a reasonable time (86). 

See notes to s. 29 and s. 83. 

Information as to Mortgages, Charges, etc. 

Certain mortgages and 109. (1) Every mortgage or charge 

charges to be void if not created after the commencement of this Act 
registered. ^ Company and being either— 

(a) a mortgage or charge for the purpose of securing any 

issue of debentures ; or 

(b) a. mortgage or charge on uncalled share capital of the 

company; or 

(c) a mortgage or charge on any immoveable property wher¬ 

ever situate, or any interest therein ; or 

(d) a mortgage or charge on any book debts of the com¬ 

pany ; or 

(e) a mortgage or a charge, not being a pledge on any mov¬ 

able property of the company except stock-in-trade; or 

(/) a floating charge on the undertaking or property of the 

company; 

shall, so far as any security on the company’s property or under¬ 
taking is thereby conferred, be void against the liquidator and any 
creditor of the company, unless the prescribed particulars of the 

(81) Han v. Fnmdno «cc. Co. fi870] LJl. 5 Ex. Ill; Bahi* & San Fraascisco Ry. Co. [1868] 

UR. 3 Q.B. 584. 

(82) Ottos Kopje Diamond Mines [1893] I Ch. 618; but see Ballds Consolidated Co. ti. 

Tomkinaon [18931 A.C. 396. 

5 83) Ruben v. Great FingaU Consolidated [1906] A.C. 439. 

84) Moore v. North Western Bank [1891] 2 Ch. 599; Peat v. dayton [1906] I Ch. 659. 

85) Guy V. Waterlow [1909] 25 T.LJt 515. 

86)Burdett v. Standard Exploration Co. [1899] 16 TX.R. 112. 

45 
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mcMrtgage or charge, together with the instrument (if any) by which 
the mortgage or charge is created or evidenced, or a copy thereof 
verified in the prescrmed manner are filed with the registrar for 
registration in manner required by this Act withm twenty-one days 
after the date of its creauon, but without prejudice to any contract 
or obligation for repayment of the money thereby secured, and when 
a mortgage or charge becomes void under this section, the money 
secured thereby shafi immediately become payable: 

Provided that— 

(*) in the case of a mortgage or charge created out of “the 
whole of India except Part B States** [“all the Provinces 
of Pakistan’* —in Pakistan] comprising solely property 
situate outside “the whole of India except Part B 
Stated* [“all the Provinces of Pakistan** —^in Pakistan] 
twenty-one days after the date on which the instru¬ 
ment or copy could in due course of post, and if des¬ 
patched with due diligence, have been received in “the 
whole of India except Part B States** [“all the Pro¬ 
vinces of Pakistan** —in Pakistan] shall be substituted 
for twenty-one days after the date of the creation of 
the mortgage or charge, as the time within which the 
particulars and instrument or copy are to be filed with 
the registrar; and 

(it) where the mortgage or charge is created in “the whole 
of India except Part B States** [“all the Provinces of 
Pakistan** —in Pakistan] but comprises property outside 
“the whole of India except Part B Stated* [“all the 
Provinces of Pakistan** —in Pakistan] the instrument 
creating or purporting to create the mortgage or charge 
or a copy thereof verified in the prescribed manner 
may be filed for registration notwithstanding that fur¬ 
ther proceedings may be necessary to make the mort¬ 
gage or charge valid or effectual according to the law of 
the country in which the property is situate: and 
(«t) where a negotiable instrument has been given to secure 
the payment of any book debts of a company, the 
deposit of the instrument for the purpose of securing 
an advance to the company shall not for the purposes 
of this section be treated as a mortgage or charge on 
those book debts; and 

(w) the holdmg of debentures entitling the holder to a charge 
on immoveable property shall not be deemed to be an 
interest in immoveable property. 
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(2) Where any mortgage or charge on any property of a com¬ 
pany required to be reghtered under this section has been so regis 
tered, any person acquiring such property or any part thereof, or 
any share or interest therein, shall be deemed to have notice of the 
said mortgage or charge as from the date of such registration. 

Un this section ‘‘the whole of India except Part B States^* {“all 
the Provinces of Pakistan ”—^in Pakistan) does not include Burma 
or Aden, whatever the date of the mortgage or charge in question.] 

Amendmeiits:—^By the Companies (Amendment) Act, 1936, the original 8. 109 has 
been renumbered as sub-s. (1) in which the original d. (e) has been re<lettered as cL (f) 
and the new cL (e) has been inserted. By the said amending Act the new sub-s. (2) has 
been added. Under the old provisions of the Act a charge or mortgage created over 
movable property of the company other than book debts or the uncalled share capital 
was not required to be registered. The first amendment requires such charges or 
mortgages to be registered with certain qualifications. The second amendment is 
designed to affect transferees with notice as from the date of registration— Notes on 
Clauses. The last paragraph within square brackets has been inserted by the Government 
of India (Adajitation of Indian Laws) Order, 1937 which came into operation on Ist 
April, 1937. 

With effect from 15th August 1947 in the provisos (i) and (ii) to sub-s. (1) and in 
the last paragraph of this section for the words ^'British India’* the words ‘*all the 
Provinces of India” and ‘^all the Provinces of Pakistan” were substituted by the India 
(Pakistan—in Pakistan) [Adaptation of Indian (Pakistan—^in Pakistan) Laws] Order, 
1947, published in the Extraordinary Gazette of India dated 14th August, 1947. 

In India for the words “all the Provinces of India” the words “the whole of India 
except Part B states” have been substituted by the Adaptation of Indian Laws Order, 
1950 in the several places in this section. 

British India—India and Pakistan :—See notes under these heading at pp. 24 and 
25 ante. 

Scope ;—^The provisions of this section relating to a mortgage or charge created by 
a company do not apply to a charge arising by operation of law (87). 

Meaning of “debenture” ;—A “debenture” means a document which either creates 
or acknowledges a debt (88). It is usually associated with a corporation of some kind, 
I>ebentures are usually bonds issued by a company for Rs. 100, ahd are offered to the 
public by means of a prospectus in the same manner as shares. The application for and 
allotment of debentures are also similar to those in the case of shares (89). 

See notes to s. (2), sub-s. (1), cl. (4). 

“Charge” :—^As to what a “charge” is the following observation of Lord Justice 
Atkin should be borne in mind: “I think there can be no doubt that where in a transac¬ 
tion for value both parties evince an intention that property existing or future shall he 
made available as security for the payment of a debt and that the creditors shall have 
a present right to have it made available, there is a charge even though the present legal 
right which is contemplated can only be enforced at some future date, and though the 
creditor gets no 1<^1 right of property, either absolute or special, or any legal rig^t to 
possession, but only gets the right to have the security made available by an order tii 


(87) Hukum Chand v. Pioneer Mills [1927] O. 55, 99 I.C. 483. 

(88) Levy v. Abercorris Slate & Slab Co. [1887] 38 Ch. D. 260 at p. 264. 

(89) See Gore-Browne, 36th ed., p. 226. 
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the Court.If on the other hand the parties do not intend that there should be a 

present right to have the security made available, but only that there should be a tight 
in the future by agreement such as a license to seize goods, there will be no charge/* (90). 
A letter of lien given along with a promissory note by way of collateral security over the 
stock-in-trade Sec. creates a good equitable charge on the existing assets (91). 

A company cannot plead its own incompetence on the ground that there was no 
number of directors authorizing creation of the charge and that there was 
no resolution of the board where the charge-holder had no notice of the irregularities (92). 

As to the meaning of **charge’ on immovable property and the mode of enforcement 
of such a charge see s. 100 of the Transfer of Property Act (IV of 1882) and as to the 
disdnetion between a charge and a mortgage see Note 528 of B. B. Mitra’s Transfer of 
Property Act, 10th ed. (1943). 

Where motor vans were garaged at the factory and loaded there with products of 
the factory, they were held to be plants within the meaning of the deed of charge (93). 

Fixed & floating charges :—^The charge may be either *fixed* or ^floating*. When 
the charge is ‘fixed* it affects the title to the property and the company can only deal 
with the property affected subject to the charge. But when the charge is a ‘floating* 
one the company may, in the ordinary course of business deal with the property covered 
by the charge, mortgaging, selling, disposing of it or using it up as the business requires, 
at any time before the charge attaches (94). The term ‘floating security* and ‘floating 
charge* arc synonymous (95). Lord Macnaghten lays down the principle that “a floating 
security is an equitable charge on the assets for the time being of a going concern; it 
attaches to the subject charged in the varying conditions it happens to be from time to 
time. It is of the essence of such a charge that it remains dormant until the under- 
taking charged ceases to be a going concern or until the person in whose favour the 
charge is created intervenes. His right to intervene may of course be suspended by 
agreement. But if there is no agreement for suspension, he may exercise his right when¬ 
ever he pleases’* (95). For the meaning of “floating charge** sec the case noted below (96). 
“A floating charge on the assets of a company for the time being is a familiar instance 
of a charge being created on property not in existence at the time when the loan is 
advanced, but which is acquired subsequently** (97). 

In the case of a fixed charge for the recovery of a specific sum ol money from a 
specific property, a transfer of an interest immediately takes place when the charge is 
created, while a floating charge for the recoveiy of money from the general assets is 
contingent, that is, on the occurrence of some event a fixed sum of money becomes 
recoverable from the specific assets which are in existence ai the time. When the 
contingency arises, the charge is crystalizcd and then becomes a fixed charge. A 
floating charge is an agreement by which the creator of tlic charge stipulates that in 
the event of certain contingency an interest in the property, which happens to be in 
his possession at the time, shall be conveyed to the holder of that charge (98). 


(90) National P. Sc U. Bank v. Charnley [1924] 1 K.B. 431 at pp. 449-50. 

(91) See In re Summers [1896] 23 Cal, 592. 

(92) Shivlal v. Tricumdas Mills Co. [1911] 36 Bom. 564, 14 Bom. L.R. 45. 

(93) National P. & U. Bank v. Ohamley [1924] 1 K.B. 431. 

(94) Florence Land &c. Co. [1878] 10 Ch. D. 530; Wheatley n. Silkstonc See. Coal Co, 

29 Ch. D. 715 ; iCho^ Sc Co. V. Pulin [1939] C. 154, 59 Cal. 1372. 

V. Houldsworth [1904] A.C. 355; Panama Sec. Mail Co. [1870] 5 Ch. 

Investment Co. v. Manilla Ry, Co. [1897] A.C. 81 at p. 86, 

(98) U. P. Government v. Manmohan [1941] A. 345 (F-B.) at p. 348. 
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A floating diai^ge on a part of a company's property is within the section (99)., The 
principal tests whether the charge is a floating one are: first, if it is a charge upon all 
of a certain class of assets^ present or future; secondly, if the assets charged would, 
in the ordinary course of business, be changing from time to time and thirdly, if 
expressly or by necessary implication the company has the power, until some step is 
taken by the debenture-holders or trustees, of carrying on its business in the ordinary 
way so far as regards the assets charged (1). In this last cited case the House of Lords 
held that a general charge on book-debts, present or future, was a floating charge, 
although not expressed to be so and that it required registration (I). 

An agreement between the parties that the amount paid to the company will be 
a second charge on the machinery and other goods of the company creates a floating 
charge, that is, a charge which would fasten on the property that might exist when the 
time arrived for the charge to be enforced, and would be void under s. 109 for non¬ 
registration (2). 

When the directors of a company pledge its movable assets but they remain in 
possession as agents of the pledgee, a floating charge is created and if it is not registered, 
it is void against the liuqidator (3). 

Money paid to the sheriff as a trade debt owing by a company to the execution 
creditor cannot be claimed by the receiver appointed by debenture-holders having a 
floating charge on the assets of the company (4). 

It is not an incident of a floating charge that the company can create further 
floating charge ranking pari passu with or in priority to it (5). In the under-noted 
case in the Calcutta High Court Rankin C. J. sitting with Mukherji J. has discussed 
the question of “floating charge” elaborately and tlieir lordships have held that where 
there are other elements of a floating charge but possession is given to the lender, this 
prevents the charge being a floating one (6). 

SUB-S. (1) cl. (3).—Debentures, 

Right of debenture bolder :—A debenture-holder cannot single out and take a 
particular debt or piece of property while allowing the company to trade with the 
rest of its assets (7). Where the debenture deed after charging the assets of the company 
provided that notwithstanding such charge the company should carry on business and 
deal with the assets of the company until default was made for six months In the 
payment of the principal and on such default the charge should be immediately 
enforceable, but notwithstanding such default the debenture-holder allowed the business 
to go on, it was held that a charge created in favour of tlie secretary and manager 
for their salary could not be avoided but they could not take advantage of this as the 
charge in their favour was not registered as required by this section (8). If the debenture 
gives no security on the assets of the company, the debenture-holder's position is no better 


(99) Houldsworth o. Yorkshire Wood Combers' Assn. [19031 2 Ch. 284; Balasubrahmania 
V. Kandasami [1916] 32 I.C. 91; see also Imperial Bank of India v, Bengal National 
Bank [1931] P.C. 245 at p. 247, 58 LC. 323, 35 C.W.N. 1034; Maheswari Bros. v. 
O. L., India Su^r Works [1938] A. 574, [1938] All. 896. 

H) Illingworth u. Houldsworth, supra. 

(2) Maheshwari Brothers v. O. L., India Sugar Works [1942] A. 119 (F.B.), [1942] 
•^i'.L.jf. 75. 

(3) D. Pudumjee & Co. v. Moos [1926] B. 28, 27 Bom. L.R. 1218, following Illingworth 
u. Houldsworth (supra). 

(4) Heaton dt Duegard Ltd. u. Cutting Bros. Ltd. [1925] I K.B, 655 approving Robinson 
V. Burnell's Viena Bakery Co. [19<H] 2 K.B. 62^ 

(5) Benjamin Cope and Sons [1914] 1 Ch. 800. 

{6> J. D, Jones & Co. v, Ranjit Roy [1927] C. 682, 54 Cal, 513, 103 LC. 748. 

(7) Robson ,u. Smith [1895] 2 Ch, 118, approved by C. A., in Evans u. Rival GranitO 
Quarries [1910] 2 K.B. 979. 

(8) Gopala Krishna u. Kandaswamy [1914] 32 LC. 91. 
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than that of an unsecured creditor (9).. Words in a debenture prohibiting a company 
from creating a prior charge are to read strictly^ and they do not extend to def^t 
the rights obtained under a garnishee order (10). The conduct of a debenture-holder's 
action begun by a person whose transactions with the company require investigation^ or 
whose interests are shown to be adverse to the remaining debenture-holders^ nmy be 
given by the Court to an independent party (11). Wheie the security of the debenture- 
holders is limited to block, machinery, stores and goods, it does not extend to the 
usufruct of the property and money realized from leases (12). 

When a company has power to issue legally transferable securities, an irregularity 
in the issue cannot be set up against even the original holder if he has a right to 
presume omnia rite acla. Such irregularity, and a fortiori any equity against the 
original holder cannot be asserted by the company against a bona fide transferee for 
value without notice, nor can such equity be set up against an equitable transferee 
whether the securities were transferable at law or not, if by original conduct of the 
company in issuing the securities or by their subsequent dealing with the transferee 
he has a superior equity (13). 

When certain goods secured by a floating charge of debentures were seized by the 
sheriff under a fi fa, it was held that the rights of the debenture-holders prevailed over 
those of the execution-creditors, because there was no interest of the company in 
them to satisfy the judgment debt (14). In the last cited case no winding up resolution 
was passed and no receiver appointed, nor did the trustee for the debenture-holders 
put in force his powers under the deed. 

In an aaion against a company to enforce a mortgage by forceclosure all the 
holders of debentures which rank after the mortgage must be made parties as persons 
interested in the equity of redemption. A single debenture-holder cannot be appointed 
to represent as defendant all debenture-holders belonging to the same class (15). A 
single debenture-stock holder cannot proceed in tort against persons who have acted 
as directors of a debtor company or ol tiie company which owns all the shares of the 
debtor company. A representative action on behalf of all the stock-holders, an action 
m the name or on behalf of the company, proceedings to compel the trustees to do 
their duty and take steps to protect the security, or proceedings against individual 
directors for misfeasance to the company give a sufficient well established body ot 
remedies (16). 

Debentures may be issued in respect ot existing debts (17). The condition in a 
debenture that payment is to be made at a certain time and place is not broken unless 
demand is made by the debenture-holder at that place (18). A provision in the articles 
that irregularities shall not affect the debentures will protect a bona fide holder of 
debentures (19). 

Different kinds of debentures ;—Debentures may be for a fixed term of years or 
repayable on notice, or irredeemable (20). They can be so framed as to be payable to 


(9) Spiral Globe Ltd. [19021 1 Ch. 396. 

(10) Robson V, Smith [1895] 2 Ch. 118, approved by C. A. in Evans v. Rival Granite 
Quarries [1910] 2 K.B. 969. 

(Ul&rvice Club E. Syndicate [1930] I Ch. 78. 

(12) Peoples Bank of N. India v. Lucknow Sugar Works [19361 163 I.C. 194. 
nSlBomford Canal Co. [1883] 24 Ch. D. 85. 

(14) Davey & Co. v, Williamson & Sons., Ltd. [1898] 2 Q.B. 194. 

(15) Westminister Bank v. Residential Properties Improvement Co. fl93S1 Ch. 639; Griffith 

[1890] 45 Ch. D. 533; WalWe v, Evershed [18991 1 Ch.*^891« 

(16) Clark v. Urquhat [1930] A.C. 28 (33). ^ ^ 

q7)Seliginan o. Prince & Co. [1895] 2 Ch. 617. 

(18)Escalera Silver Co. [1908] 25 T.L,K, 87. 

[191 Davies v. R. Bolton & Co. [1894] 3 Ch. 678. 

(20) Wiley v. Stocks [1909] 26 T.L.R. 41, [1912] 2 Ch. 134 note. 
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beam* The cuetom to treat debeaturea to bearers as negodable by ddivery is recog¬ 
nized by tbe law merdMint(21). See notes to s. 2, sub-s. (1)« cl (4))* 

Spocific cliai*ge S: fleatiiia charge :—^Mortgage debentures usually contain a charge 
upon the undertaking of the company and all its property, real or personal, whether 
present or future, and may or may not give a charge upon uncalled capital. "A specific 
charge is one that without more fastens on ascertained or definite property or property 
capable of being ascertained and defined, whereas a fioating charge is ambulatory and 
shifting in its nature, hovering over and, so to speak, floating with the property which 
it is intended to affect, until some event occurs or some act is done which causes it to 
settle and fasten on the subject of the charge within its reach and grasp” (22), Where 
by the debenture the company charged its undertaking, all its property, present and 
future, including its uncalled capital, the property included in the charge consisted 
of every asset of the company including its right to the renewal of a lease (23). 

Notice :—^Registration is notice to all the world of the existence of the debentures, 
but not of their contents (24). A bank having notice that there were debentures which 
required to be filed, or of the existence of the debentures ranking in priority to others, 
is not to be held to have notice of the terms of such debentures so as to preclude it 
from making advances on a specific mortgage (24) or equitable mortgage (25). 

Where deben^res are issued but not registered: —^Where debentures have been 
issued but not registered, the company may, at any time before liquidation, by arrange¬ 
ment with the holders, cancel the debentures and issue a new series in their place 
registering the new issue within 21 days (26). A deliberate issuing of substituted 
debentures every 14 days to avoid registration does not invalidate the final debenture if 
registered within 21 days of its issue (26). One debenture may be issued in the place 
of several redeemed debentures (27). 

Where the time for registration has been exceeded, the company can by agreement 
with the lender cancel the unregistered debentures and issue fresh ones in place of 
them (28). 

Joint debentures: —^If several companies issue joint debentures to secure a fund 
advanced for their mutual benefit, a valid charge will be created on the assets of each 
company to the extent to which the fund has been applied to the purposes of that 
company (29). 

Place for payment :—^Where no place for payment of a debenture is provided, the 
company must seek out the creditors, if within the reach, and pay them (30). Where 
there is a condition for payment of a sum at a time and place certain, the condition 
is not broken by non-payment at the time unless the demand for payment is made at 
the specified place (31). 

Specific performance :—^Thc right to specific performance of the terms of a 
debenture would be destroyed where the company having power to do so forfeited the 
debentures for non-payment of calls (32). 

(21) Johnston Foreign Patents Co, [1904] 2 Ch. 234. 

(22) Per Lord Macnaghten in TlUngworth v. Houldsworth (supra) at p. 358. 

(23) Gough^8 Garages, Ltd. v. Pugslcy [1930] I K.B. 615 (6251 

(24) Standard Rotary Machine Co. [1906] 95 L.T. 829; Wilson v. Kelland [1901] 2 Ch. 306. 

(25) Ward v. Vallctoit S. S. Laundry Co. [1903] 2 Ch. 654. 

(26) Ren8haw Co. [1908] W.N. 210. 

(27) ^pleyard v. New London Omnibus Co. [1908] 1 Ch. 621. 

(28) R Defrics 6c Co. [1904] 1 Ch, 37; Cardiff Workmen's Cottage Co. [1906] 2 Ch* 627 
at p. 630. 

(29) Johnston Foreign Patents Ca. [1904] 2 Ch. 234. 

(30) Cough’s Garages Ltd. v. Pimley, supra, 

(31) Thom if. City Rice Mills Co, [1889] 40 Ch. D. 357; Fowler v. Midland Electrid 
Corporation [1917} ! Ch* 656. 

:32)Kuala Pahi Rubber Estate t. Mdwbray [1914] W.N. 321, 111 L.T. 1072. 
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Hoia«r ol secttHty may (all betwaan two ttooU. :—Tlie holder of a security may 
fall between two stools; as when a lender had registered an agreement to give him a 
floating charge and subsequently obtained within three months of the winding up a 
debenture containing the agreed charge, it was held that neither the agreement nor the 
debenture was enforceable (33). 

Seal:—^In the absence of a special provision in .the articles a mortgage debenture 
does not require seal. Even if the articles require debentures to be sealed, an unsealed 
debenture is good as an agreement to give a debenture (34). 

Duty on amount & stamp :—Where debentures are redeemable at a sum in excess 
of the amount advanced, duty is chargeable on the additional amount also (35); but 
where debentures are payable on a fixed date at par and a company merely has the 
option of redeeming them earlier at a premium, no duty is payable on the premium (36). 
For stamp see Appendix—‘'Stamp Duty”. 

Registration :—^Where a debenture creates a charge on immovable property, even 
if it be for less than Rs. 100, it requires registration under s, 59 of the Transfer of 
Property Act IV of 1882, because after amendment of s. 100 of the said Act by Act XX 
of 1929 the provisions of the aforesaid s. 59 relating to a simple mortgage apply to a 
charge on immovable property (37). 

Appointment of manager in debenture holders’ action :— ^The Court may appoint 
a manager in a debenture-holders* action provided the goodwill or business of the 
company is charged by the debentures expressly or by implication. A charge on all 
the company's properties and effects whatsoever is sufficient for the purpose (38). But 
if the company be a statutory one and of a public nature, its undertaking cannot be 
ordered to be sold (39); a sale of such property even with the sanction of the Court 
is a nullity (40). 

In construing a debenture the Court cannot refer to the prospectus pursuant to 
which the debenture was issued (41). 

Power to modify provisions :—^The provision of a power to modify the terms on 
which debentures are secured bears some analogy to such a power as that conferred by 
s. 20 which enables a majority of the shareholders by special resolution to alter the 
articles. These powers conferred on a majority must be exercised subject to a general 
principle which is applicable to all authorities conferred on majorities of classes enabling 
them to bind minorities, viz,, that the power given must be exercised for the purpose 
of benefiting the class as a whole and not merely individual members only ; subject to 
this the power may be unrestricted (42). 

Date when charge is created :—^The date of the creation of a mortgage or charge 
by a company is the date when the instrument of mortgage or charge is executed and 
not the date when it is issued to the incumbrancer (43), or when any money is subse- 

(33) Francis v. Gregory Love L Co. [1916] 1 Ch. 203. 

(34) Fire-proof Doors Ltd. [1916] 2 Ch. 142; Probodh v. Road Rails Ltd. [1930] C. 782, 
57 Cal. 1101, 34 C.W.N. 570. 

(35) Rowell V. Commissioner of Inland Revenue [1897] 2 Q.B. 194. 

(36) Knight’s Deep Ltd. v. Commissioner of Inland Revenue [1900] 1 Q.B. 217. 

(37) Tenneti Viswananadhan v, M. S. Menon [19391 M. 202, [1939] Mad. 199, [19391 1 

M.L.J. 185 (203). ^ ^ 

(38) Leas Hotel Co. [1902] 1 Ch. 332. 

(39) Saunders v. Bevan [1912] 107 L.T. 70; Crystal Palace Co. [1911] 27 T.L.R. 413, 104 
L.T. 898. 

(40) Woking Urban District Council Act [1914] 1 Ch. 300. 

(41) Teweksbufy Gas Co. [1911] 2 Ch. 279 affirmed on appeal in [1912] 1 Ch. 1. 

(42) Per Lord Haldane in British America Nickel Corporation v, M. I. O’bricn Ltd. 

Taxi Cab Co. [1913] 1 Ch, 1. 

(43) Appleyard v. New London Omnibus Co. (infra). 



8. 109] 


INDIAN COMPANIES ACT 


361 


quently advanced on it (44). The registration must be efl^ected within 21 days d audi 
^te. If it is not done so, the mortgage or charge is v6id against the liquidator and 
the creditors of the company (45). 

Parties cannot alter effect of the section :—^The parties to the transaction cannot 
alter thi effect of the section by adopting a form which does not accord with the real 
transaction, for instance, by executing a deed of assignment instead of a mortgage (46). 
But where the, agreement is for an out and out sale, it docs not require registration 
under this section (47). *lt is an old law, and plain law, that in transaction of this 
sort the Court must consider whether or not the documents really mask the true 
transaction. If they merely mask the transaction, the Court must have regard to the 
true position, in substance and in fact, and for this purpose tear away the mask or cloak 
that has been put upon the real transaction. In Helby v. Mathews {AH) I^rd Herschcll 
states the principle that we have to follow, in the opening sentences of his speech: ‘My 
Lords, it is said that the substance of the transaction evidenced by the agreement must 
be looked at and not its mere words. I quite agree. But the substance must, of course, 
be ascertained by a' consideration of the rights and obligations of the parties, to be 
derived from a consideration of the whole of the agreement* (49). A mortgage of 
substituted property made pursuant to the provisions of a trust deed requires registra¬ 
tion (50), unless debentures have been registered under s, 110 post (51). 

Object of registration ;—The object of registration of charge under this section is 
to ensure means of notice to those who contemplate giving credit to the company. But 
where through misapprehension an earlier mortgage was not at first registered, but a 
later mortgagee who had registered his mortgage and his assignee had notice of the 
earlier mortgage and also notice of the defect of registration, the equitable doctrine 
enunciated by Lord Eldon in Davis v. Earl of Strathmore (52) that a person who registered 
a mortgage with notice of a prior unregistered mortgage should not be allowed to obtain 
priority did not apply and the later mortgagee and his assignee were not precluded 
from relying on the section (53). 

The proper means of obtaining a decision of the Court as to whether registration of 
the mortgages &c. is necessary, is by a special case (54). 

Charge created in favour of officer :—charge created by the directors of a 
company on its assets when the company is still a going concern is not illegal, but a 
chaigc created in favour of its officers is void when not registered (55). When a charge 
specifically affecting property of a company has been granted in favoiu: of an officer of 
the company, he cannot avail himself of it unless registered in accordance with this 
section, even though he had ceased to be an officer (56), In the winding up directors will 
not be allowed to set up against the general creditors a mortgage or charge on the 
property of the company not registered under this section (57). 

(44) Appleyard u. New London Omnibus Co. [1908] 1 Ch. 621 ; Esberger & Son Ltd. t;. 
Capital Sl Counties Bank (infra). 

(45) Esberger & Son Ltd. r. Capital & Counties Bank [1913] 2 Ch. 366; Ladenburgh & 
Co. V. Goodwin &c. Co. [1912] 3 K.B. 275. 

(46) Sanderson & Co. v. Clarke [1913] 29 T.L.R. 579, 

(47) George Inglefield, Ltd. [1933] 1 Ch. 1. 

(48) [1895] A.C. 471. 

(49) George Inglefield Ltd. (supra) at p. 17. 

(50) Cornbrook Brewery v. Law Debenbute Corporation [1904] 1 Ch. 103. 

(51) Cunard Steamship u. Hopwood [1908] 2 Ch. 564. 

(52) [1801] 16 Ves. 419 at p. 428. 

(53) Monolithic Building Co. [1915] 1 Ch. 463. 

(54) Cunard Steamship Co. v, Hopwood, supra. 

(55) Balasubramanya t>. Kandaswami [1916] 32 I.C. 91, 

(56) Krishna v. Nallaperumal [1919] 47 I.A, 33, 22 Bom. UR, 568 (P.C.), 

(57) North & South Wales Bank [1870] L.R. 10 Eq, SIS. 

46 



362 INDIAN COMPANY LAW [S. 109 

Effect of omiittoii to re|^«lor A mortgagee, even though he be a director# does 
not lose his security by an omission to sec that it is entered on the register of mort¬ 
gages (58), without concealment, although he docs so if the mortgage is one that requires 
registration under this section and is not registered. The priority of mortgages is not 
affected by any imperfection of the register kept by the company (59). An officer^ creating 
a charge on the property of a company, if it is not registered as required by this section, 
is void against the official receiver (60). 

It is necessary to file with the registrar the particulars of a mortgage by deposit of 
title deeds, whether or not it is accompanied by a memorandum of deposit (61). 

An agreement to give security, if expressed so as to create a present equitable right 
to a security, creates a charge and, if not registered, will be void as against the liquidator 
and any creditor of the company (62). 

In default of a compliance with the provisions of this section as to registration, a 
mortgage or charge will confer no security on the company’s property or undertaking 
as against the liquidator or any creditor. This principle applies even where a subse¬ 
quent registered incumbrancer had express notice of the prior mortgage at the time 
when he took his own security (63). A charge which is not registered under this section 
is void against all the creditors of a company irrespective of the date on which their 
debts accrued; and the fact that decrees have been obtained on such unregistered 
mortgages prior to the winding-up application does not take it out of the operation of 
this section. Such a decree-holder cannot stand outside the winding up and realize his 
security, thereby diminishing the assets divisible among the creditors (64). This section 
does not however avoid absolutely a mortgage not registered with the registrar of 
companies, but only so far as any security given thereby on the company’s property or 
undertaking. The effect therefore is that such a mortgage is valid as an admission. 
The Rangoon High Court has held that such a mortgage cannot be repudiated by the 
company itself so long as it is a going concern though it is void against the liquidator 
and the creditors in a winding-up (65). If however the Court extended the time for 
registration under the provisions of s. 120, and the mortgage was registered within that 
time, it constituted a valid charge ah initio^ that is, from the date of execution, subject 
only to such conditions as were imposed by the Court which had extended the time (66). 
But sec now the new sub-s. (2) of s. 120. 

Cl. (b) :-A power in the articles of aassociation authorizing the directors to 
mortgage or charge the property of the company does not authorize them to mortgage 
or charge future calls, or in other words the unpaid capital of the company (67). Where 
the directors issued debentures on the security of all and singular the capital, slock, 
moneys, securities, estate and effects of the company, the debentures did not extend to 
the uncalled capital of the company (68). 

CL (c). Immovable property The term “-iRnnovablc property” includes land, 
benefits to arise out of land, things attached to the earth, or permanently fastened to 


(58) Wright d. Horton [1887j 12 App. Cas. 371. 

(59) General South American Co. [1876] 2 Ch. D. 337. 

(60) Indus Film Corpn. [1939] S. 100. 

(61) Mancklal t\ Saraspur Manufacturing Co. [1927] B, 167, 29 Bom. L.R. 253. 

(62) Peggc V. Neath & District Tramways [1898] I Ch. 183 ; Jackson & Brasford Ltd. 
[1906] 2 Ch. 467 at p. 477; Orleans Motor Co. [1911] 2 Ch. 41. 

(63) Monolithic Building Co. [1915] I Ch. 643. 

(64) Sathgram Coal [1936] 40 C.W.N. 1171. 

(65) Aung Ban t;. Chettiar Firm [1927] R. 288, 104 I.C. 326, 5 Rang. 585. 

(66) Ram Narain v. Radha Kishen [19301 P.C. 66, 57 I.A. 76, [19301 AX.J. 190. 

(67) See Bank of South Australia «. Abrahams [1875] L.R. 6 P.C, 562, 

(68) Stanley's case [1864] 4 De G. j, 6r S. 407 (414). ■ ‘ 
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anything attached to the earth (69). In certain circumatances machinery may be 
immovable property, if it is so afiixed to the soil as to become immovable property (70). 
Bonus certificates giving debenture-holders additional benefit to be paid out of the 
sale of lands secured by a trust-deed create charges which require registration (71). 
For other instances of charge requiring registration sec the undernoted case (72). 

A company can effect a mortgage on immovable property by deposit of title deeds 
without complying with the formalities lequircd by its articles upon the execution of 
mortgage deed (73). 

The rule prohibiting the clogging of the equity of redemption under a mortgage 
by an individual applies equally to a mortgage by a company (74). 

Charge on foreign land :—^Undcr the English law a company can create a charge 
on its lands situated in a foreign country. **An English debenture”, observed Lord 
Swinfen (then Swinfen Eady J.), “purporting to charge by way of floating security all 
the English company's property and assets does amount, where the English company 
possesses land abroad, to an agreement to charge that land, and is a valid equitable 
security according to English law, and the debenture-holders, upon any winding up of 
that company, would rank as secured creditors in respect of the foreign land, and upon 
a winding up in England they would be paid in full out of the proceeds of sale of that 
land, before any distribution of proceeds of it was made among ordinary unsecured 
creditors. The law on this point is correctly stated by Sir Francis Palmer in the 5th 
edition of his Company Law at p. 236: ‘Even without complying with the formalities 
required by the local law in relation to transfers or mortgages, it is competent to a 
company, to create an effective charge on property belonging to it in a foreign country, 
for the Court, in virtue of its Chancery jurisdiction in personam, enforces equities in 
regard to foreign land where the mortgagor company is within the jurisdiction [Penn 
V, Lord Baltimore (1750) 1 Ves. Sen. 443 (444); Mercantile Investment Co, v. River 
Plate &c, Co, (1892) 2 Ch. 303; Westlake’s International Law (1880) 183]; and in 
determining whether there is any equity, e,g,, if for valuable consideration a company 
agrees to give a charge on foreign property, the Court will enforce it, although the 
equity may be one not recognized by the lex loci rei sites* ” (75). 

Cl, (d). Security of book-debts :—^“Book-debts” means debts arising in a business 
in which it is the projxir and usual course to keep books and which ought to be 
entered in such books (76). Future book-debts may be charged (77). Where a bill 
of exchange has actually been entered in the books of the company, it is a book 
debt (78). As to how a charge may be created in book-debts see the case noted 
below (79). An assignment of a book-debt as security for the purpose of securing an 
existing debt constitutes a mortgage of that debt and unless it is registered as required 
by cl. (d), the assignment will be inoperative as against the liquidator and the creditors 


(69) S. 3 (26), General Clauses Act X of 1897 as amended by the Adaptation of Laws 
Order, 1950 in India. 

(70) Mahe8wari Bros. v. O. L., Indra Sugar Works [1938] All. 896, [1938] A. 574. 

(71) Sec Ladenburgh & Co, v, Goodwin 6cc, Ltd. [1912] 3 K.B. 275; Sanderson & Co. 
V, Clarke (infra). 

(72) Columbian Fireproofing C.O. [19101 2 Ch. 120; Re David Allister Ltd. [1922] 2 Ch. 
211 ; Wrightson v, McArthur Hutichlson’s Ltd. [1921] 2 K.B. 807. 

(73) General Provident Assurance Co, [1872] L.R. 14 Eq. 507. 

{74)Jarrah T. & W. P. Corpn. v. Samuel [1903] 2 Ch. 1. 

(75) British South African Co. v, De Beers Consolidated Mines [1901] 1 Ch, 354 (357), 
followed in Anchor Line (Henderson Bros.) Ltd. [1937] Ch. 483. 

(76) Official Receiver v, Tailby [1886] 18 Q.B.D. 25—^per Esher, M. R. at p. 29; Shiplcv 

t;. Marshall [1863] 14 C.B. (N.S.) 566. r r i 

(77) Tailby v. Official Receiver [1888] 13 App. Cas. 523. 

(78) Dawson v. Isle [1906] 1 Oi. 633, 

(79) Gorringc v. Irwell I. R. Works [1886] 34 Ch. D. 128. 
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of the company (80). But where a letter is an assignment of a part of a book*debt and 
is not “charge" within the meaning of this section, it docs not require registration (81). 
A purported assignment of so much of a debt “as may be necessary to indemnify the 
assignees against an advance” is a charge and as such requires registration under this 
section, because the Court will look not to the form but the real transaction (82). 

Where a company having contracted with the Ministry of Fuel and Power in 
England for tlie supply of logs, applied for and obtained facilities for a considerable 
overdraft from its bank on the terms of sending a letter to the Ministry directing them 
to pay all moneys payable to the company under the contract into the bank to the 
company’s account, such directions not to be revoked without the consent of the bank 
in writing, and the company subsequently went into voluntary liquidation, it was held 
that the letter was an assignment of book debts to the bank by way of security for tlic 
overdraft and as it had not been registered, the charge was void against the liqiiidator 
in the winding up (83). 

Assignment of present and future book-debts of a company by way of security to 
the guarantor of its overdraft at a bank is within the provisions of this clause (84). 

Construction :—On a proper construction of this clause a pledge on movable pro¬ 
perty or a mortgage or charge on stock-in-trade docs not require registration under this 
section. A comma should be read after the word “pledge” in this clause (85). 

Movable property :—Hypothecation of movable property is valid (86). “There is 
nothing (in the Contract Act) to prevent a person from hypothecating his goods to 
another person for security” (87). 

Pledge :—^Therc are three kinds of security; the first a simple lien ; the second, a 
mortgage passing the property out and out; the third, a security intermediate between 
a lien and a mortgage— viz,, a pledge—where by contract a deposit of goods is made a 
security for a debt, and the right to the property vests in the pledgee so far as is 
necessary to secure the debt. It is true, the pledgor has such a property in the article 
pledged as he can convey to a third person, but he has no right to the goods without 
paying off the debt, and until the debt is paid off pledgee has the whole present 
interest” (88): See Radhakrishnan v. O. L., Madras Peoples^ Bank (89) where it has 
been held that the difference between mortgage and a pledge of goods is that in a 
mortgage the ownership of the goods passes, whereas in a pledge the pledgee gets 
possession but no right to the goods beyond what is necessary to secure the debt. 
Where a bank indorses to its creditor as security promissory notes drawn in its favour 
by its debtors and delivers them to the creditor entitling him to realize the securities 
as and how he pleased, the transaction though it may amount to a mortgage also 
amounts to a pledge and therefore docs not require registration; for this clause clearly 
contemplates that there can be a mortgage which is also a pledge (90). The pledge of 
some goods lying at tbe customs house and the handing over of the delivery warrant 
as security for a debt however constitute a charge requiring registration (91). 


(80) Ranjit o. David [1935]^C. 218, 38 C.W.N. 1190, 62 Cal. 1, 155 I.C. 193. 
V, British Columbia Development Assn. [1912] 107 L.T. 602. 

(81) Ashby Warmer Co. v. Simmons [1936] 52 T.L.R. 613 (C.A.). 

(82) Sanderson & Co. v. Clarke [1913] 29 T.L.R. 579. 

(83) Kent & Sussex Saw Mills, Ltd. [1947] 1 Ch. 177, 176 L.T. 167. 

(84) Illingworth v, Houldswor^ [1904] A.C. 355. 

(85) East Africa Hardware Co. [1949] B. 262, 51 Bom. L.R. 271. 

(86) Sri8h Chandra v, Mungri Bewa [1904] 9 C.W.N. 14. 

Anath fl9I8] 22 C.W.K 758 per Fletcher J. at p. 759. 
Colgate [1868] 3 Ex. 299 (302), 18 L.T. 656. 
fon M.W.N. 692, 55 709. 

M.W.N. 692, 55 M.L.W. 709. 

(91) Dublin City Distillery, Ltd. i-. Doherty [1914] A.C. 823. ' 


See also Hoare 
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The object of the words **not being a pledge" in this clause is to provide that 
registration should not be necessary wha-c the person entitled to the security has 
obtained possession of the goods (90). 

The element of possession which is contem|dated by a deed of pledge and which 
is actually given, is an important factor which stands in the way of the document 
being regarded as creating a purely equitable charge of the character of a floating 
charge requiring registration, though the creditor may be allowed to run the com¬ 
pany’s business as an agent under an irrevocable power of attorney (92). 

A pledge of securities gives a power of sale on default of payment on the due date 
or, if no date of payment is fixed, after notice (93). 

Ci. (f). Undertaking ;—^Thc word "undertaking" means all the property, present 
or future, of a company, and a charge thereon is effective and operates by way of 
floating security (94). Where the objects of a company comprised the carrying on of 
three distinct businesses, supplemental to one another, the Court refused, at the instance 
of decree-holders having a floating charge on the whole undertaking to restrain the 
sale of one business (95). 

The mortgage of the property and undertaking of a company to secure debenture- 
holders or mortgagees in an equivalent position docs not prevent the company from 
making a valid charge on a specific asset as a security for an advance of money 
necessary for carrying on the business (96). 

Charge void :—^It is important to notice the distinction that what avoids the 
charge is not the lack of registration under this section, but the neglect to send in 
particulars. The validity of the charge does not depend on the date on which the 
registrar chooses to make the necessary entry in the register. Where the particulars 
of the charge are submitted within 21 days from the date of execution of the charge, 
the mere fact that the registration was allowed to stand over for a period of two years 
owing to some outstanding dispute about the fees would not destroy the security (97). 

The provisions of this section are designed as a protection to the public. Hence 
the matter of registration of the charge should not be allowed to be delayed for an 
unduly long time (97), 

Misapplication of money borrowed :—^Where a company has a general borrowing 
power, a lender is not bound to enquire into the purposes for which the money is 
intended to be applied, and a misapplication of it by the company will not invalidate 
his security, provided that the lender was not aware at the time of the loan of the 
intended misapplication (98). 

Borrowing :—trading company (99) or a banking company (1) has an implied power 
to borrow money, but not any other company (2). The exigencies of commerce renders 
it absolutely essential that the members of a trading company should have power to 
borrow money on its credit and by mortgaging its assets. They can bind the company 
by endorsing bills and notes to bankers and money-lenders for the purpose of raising 
funds for carrying on the business. In such a case the directors liavc power to bind 


(92) Karundia r. O. L. Andhra Paper Mills Co. [1949] 2 M.L.J. 66, 62 M.L.W. 484. . 

(93) Deverges v, Sandeman, Clark « Co. [1902] 1 Ch. 579 at p. 593. 

(94) Licester v. Yolland Ac. Ltd. [1908] 1 Ch. 152. 

(95) H. H. Vivian A Co. 11900] 2 Ch. 654. 

(96) Exp. Pitman [1879] 12 Ch. D. 707. 

(97) Benares Bank v. Bank of Behar [1947] A. 117 relying on National P. U. Bank v. 
Charnley [1924] 1 K.B. 431. 

(98) Dand Payne A Co, [1904] 2 Ch. 608. 

(99) Jackson v, Rainford Coal Co. [1896] 2 Ch. 340; Exp. Pitman (suwa), 

(1) Bank of Australia v. Breillat [1847] 6 Moo. P.C.C. 152, 195. 

(2) Blackburn B. B. Society i>. Gunliff^ Brooks A Co. [1882] 22 Ch. D. 61. 
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the company by the issue of reasonable securities in the ordinary course of business (3), 
The articles of a company contained no provisions as to the issue of negotiable instru¬ 
ments, but its objects were such tliat a power to issue them was implied. The directors 
gave to H for value an instrument under the seal of the company headed ^'debenture”: 
held that the endorsee and transferee for value of this instrument was entitled to prove 
on it against the company free from equities between H and the company (4), Where 
the deed of settlement of an insurance company contained no express power of borrowing, 
it was held that tlie directors acted within their powers in borrowing money from the 
bankers of the company to meet pressing demands and charging the proceeds of a call 
already made but not immediately payable (5). There is a distinction between loans 
which a company is empowered to raise under its borrowing powers, and debts which, 
in meeting its current liabilities and in the actual carrying on its affairs, the company 
or its agents on its behalf have contracted. Where the articles authorized the directors 
to borrow on bonds, mortgage or other securities or otherwise to a certain limit, with 
the sanction of the shareholders, the power justified a mortgage the object of which 
was in part to cover pre\iously incurred liabilities, pro\ided the principal amount of 
the loan did not exceed the limit fixed in the power (6). Where the limit of borrowing 
prescribed by the rules of a society had been exceeded, the society which had derived 
no benefit, was not liable for such loan, and the directors upon whose authority the 
loans were taken were personally liable to the lender for the money, although there 
was no fraud on the part of the directors (7). But when the directors lend money in 
excess of the borrowing powers conferred on them by the articles and all the monies 
arc in fact utilized by the company, it is liable to pay the amount; if it is not so 
utilized the company is not liable (8). In such a case it may however be impliedly 
ratified and sanctioned by the shareholders at general meetings—the passing of accounts 
and declaration of dividends constituting sanction and ratification (9). But it is appre¬ 
hended that no such ratification is possible without actual knowledge of the transaction. 

Borrowiniif powers of a company ;— If the memorandum of association gives limited 
power to borrow and mortgage, the limit cannot be exceeded (10), But if the loan is 
unauthorized, the lender may stand in the shoes of a previous lender whose money has 
been paid off by the money of the former (11). The directors may be personally 
liable if they represented that they had authority to issue the debenture where they had 
not (12). Where one of the clauses of the memorandum of a bank set out that among 
the object$ for which the bank was established was “to raise money by the issue of 
shares (preference, ordinary or deferred), debentures, debenture-stock, bond and other 
securities, and to invest the moneys so raised, or any part thereof, upon any of the 
investments specified in this memorandumit was held by Mr. Justice Costello that 
the bank was empowered to raise money by the issue of debentures and that if they 
so desired to invest the money they raised or any part of it (13). 

If dbte borrowing is beyond tlic powers of the company, the loan as well as all 
securides of it are void. But if the loan is merely beyond the powers of the directors 

(3) Spence’s Hotel Co. [1867] I B.L.R. (O.C.) 14. 

(4) Exp. City Bank [1868] 3 Ch. App. 758. 

(5) International Life Assurance Sooety [1870] L.R. 10 Eq. 312. 

(6) Kernot z;. Walton [1882] 9 Cal. 14, 

(7) Chaplcs V, Brunswick P. B. Society [1881] 6 Q.B.D. 696. 

(8) Cine Industries & Recording Co. [1942] B. 231> 44 Bom. L.R. 381, 203 I.C. 116. 

(9) National Bank of India c. Delhi Cotton Mills Co. 105 P,L.R. 1902, 57 P.R. 1^2. 

(10) Wcnlock V. River Dee Co. [1885] 10 App. Cas. 354; Howard v. Patent Ivory Manu¬ 
facturing Co. [1888] 38 Ch. D. 156. ^ 

(11) Neath Building Society Luce [1889] 43 Ch, D. 158. 

(12) Firl>ank*s Executors Humphreys [1889] 18 Q*B.D. 54. 

(13) Imperial Bank c. Bengal National Bank [1930] C. 536 (537), 57 Cal. 328, 127 it 760. 
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it may be rendered valid by acquiescence or ratification^by the company (14). Where 
an association having no borrowing power received money by way of loan or advance, 
the following propositions were laid down by Buckley J.: **(1) If the result of the 

transaction was that the Indebtedness was not increased because the new loan was 
applied in discharging an old debt, then it was not to be regarded as a borrowing 
transaction, for the invalid lender could be regarded as standing in the place of those 
whose debt had been paid off; (2) the same doctrine was applicable even when the 
loan was applied in discliarging not an old debt but a future debt [Baroness of Wenlock 
V. River Dee Co, (1887) 19 Q.B.D. 155]; (3) if the lender could identify his money or 
the investment of his money in the hand of the borrower, he could call for its return. 
In such a case he was entitled to what was commonly called a tracing judgment; but 
(4) if the lender could not bring himself within any of the above propositions, then 
he was a person who was unable as against the borrower to affirm tliat he held a debt, 
either legal or equitable. Neither in a Court of law nor in a Court of Equity could 
he affirm that he was a creditor or entitled to such a right or claim as would support 
a winding up petition’* (15). On appeal from this case the House of Lords held (1) that 
the power to borrow must be limited to borrowing for the proper objects of the society, 
and that the carrying on the banking business was ultra vires; (2) that the depositors 
were not entitled to recover money paid by them on an ultra vires contract of loan on 
the footing of money had and received by the society to their use; (3) that the assets 
remaining after payment of the outside creditors must be taken to^ represent in part 
moneys which the depositors could follow, as having been invalidly borrowed, and in 
part moneys which the society could follow, as having been wrongfully employed by its 
agents in the banking business and (subject to any application by any individual deposi¬ 
tor or shareholder with a view to tracing his own money into any particular asset and 
to the costs of liquidation) ought to be distributed pari passu between the depositors and 
the unadvanced shareholders according to the amounts respectively credited to them 
in the books of the society at the commencement of the winding up (16). 

Where there were no special articles of association, it was held that a special resolution 
empowering directors to borrow on debentures any sum not exceeding a certain amount 
was a sufficient authoriiy for the borrowing (17). A railway company may give a specific 
charge on the moneys to arise from the sale of its surplus lands for a debt due to the 
contractors who have constructed works for the company (18). 

If a company has the power to borrow, or to invest its funds in any manner it likes, 
the remedy of a shareholder for an abuse of the power lies within the four corners of 
this Act and not by having resort to a suit for declaration and injunction. The question 
of the soundness of the investment or excessive borrowing by the directors is a matter 
which concerns the indoor management of the company and cannot be examined by a 
Civil Court in a regular suit (19), 

Certificate conclusive :—The certificate of the registrar is conclusive evidence that 
all the requirements of the section as to registration have been complied with (20). 

By s. 122, post heavy penalties have been provided for omission by a company to 
register the particulars with the registrar as required by the section (21), 

For the form of particulars of mortgages and charges under this section, sec Form 
XVIII and for the form of register of mortgages and charges, see Form XXI in App. A. 

(14) Irvine t>. Union Bank of Australia [1877] 2 App. Cas. 366. 
n5)Birkbeck P. B. Building Society [1912] 2 Ch. 183 (CA.). 

(16) Sinclair t>. Brougham [1914] A.C. 398. 

(17) Bryon v. Metropolitan S. Omnibus Co. [1858] 3 Dc G. & J. 123. 

(18) Gardner v. London &c. Ry. Co. [1867] 2 Ch. App. 201. 

(19 Shiva Ram v. Punjab Textile Mills {15M9] 50 P.Lr, 282. 

(20) Leicester v, Yolland dec. Ltd. [1908] I Ch. 152. 

(21) See M. 1. G. Trust Ld. [1933] I Ch. 542 (C.A.). 
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109A. (1) Where after the commencement of the Indian 
Companies {Amendment) Act, 1936, a company registered in *Hhe 
whole of India except Part B States’* [‘^all the 

Registration of charges Provinces of Pakistan **— ^in Pakistani acquires 
on pToperttes acqtured t • 1 ■ 1 • ^ ^ ■'/■* a 

subject to change. any property which IS subject to a charge of 

any such kind as would, if it had been created 
by the company after he acquisition of the property, have been 
required to be registered under this Part, the company shall cause 
the prescribed particulars of the charge, together with a copy (certi¬ 
fied in the prescribed manner to be a correct copy) of the instrument, 
if any, by which the charge was created or is evidenced, to be 
delivered to the registrar for registration in manner required by this 
Act within twenty-one days after the date on which the acquisition 
is completed: 

Provided that", if the property is situate and the charge was 
created outside “the whole of India except Part B States** [“all the 
Provinces of Pakistan *’—^in Pakistan], twenty-one days after the date 
on which the copy of the instrument could in due course of post, 
and if despatched with due diligence, have been received in “the 
whole of India except Part B States” [“all the Provinces of Pakistan” 
—^in Pakistan] shall be substituted for twenty-one days after the 
completion of the acquisition as the time within which the particu¬ 
lars and the copy of the instrument are to be delivered to the 
registrar. 

(2) If default is made in complying with this section, the com¬ 
pany and every officer of the company who is knowingly and wilfully 
in default shall be liable to a fine of five hundred rupees. 


Amendment :—^This section is new. It has been inserted by the Companies (Amend¬ 
ment) Act, 1936. It is a reproduction of s. 81 of the English Act of 1929. This section 
provides for the registration of charges on properties acquired subject to the charges and 
for filing with the registrar a copy of the instrument creating the charges where the 
acquisition of the property is made after 15th January, 1937. In the Proviso both the 
conditions, namely that the property is situate and that the charge was created outside 
the whole of India except Part B States [all the Provinces of Pakistan —in Pakistan] 
must be satisfied. 

With ctfect from 15th August 1947 the words “all the Provinces of India” and “all 
the Provinces of Pakistan” were in this section substituted for the words “British India” 
^vide Adaptation of Indian (Pakistan—^in Pakistan) Laws Order, 1947 published in 
the Extraordinary Gazette of India dated 14th August, 1947. 

In India for the words ”all the Provinces of India” the words ‘*the whole of India 
except Part B States” have been substituted by the Adaptation of Laws Order, 1950 
at the several places in this section. 

For the form of particulars of mortgages and charges under this section, see 
Form XX and for the form of the register of mortgages and charges, see Form XXI 
in App. A. 
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no. Where a aeries of debentures containing, or g^vinK by 
refoence to any other instrument, any charge to the benefit of 

the debenturc'holders of that series are entided 
“** ^ passu is created by a company, it shall 
^ng ne suflicient for the purposes of section 109 
if there are filed with the registry within 
twenty-one days after the execution of the deed containing the 
charge or, if there is no such deed, after the execution of any deben¬ 
tures of the series, the following particulars:— 

(a) the total amount secured by the whole series; and 

(if) the dates of the resolution authorising the issue of the 
series and the date of the covering deed (if any) by 
which the security is created or denned; and 

(c) a general description of the property charged; and 

(d) the names of the trustees (if any) for the debenture- 

holders : 

together with the deed or a copy thereof verified in the prescribed 
manner containing the charge, or if there is no such deed, one of the 
debentures of the series, and the registrar shall, on payment of the 
prescribed fee, enter those particulars in the register: 

Provided that, where more than one issue is made of debentures 
in the series, there shall be filed with the registrar for entry in the 
register particulars of the date and amount of each issue, but an 
omission to do this shall not affect the validity of the debentures 
issued. 

Application i—^This section provides for an alternative mode of registration (22), and 
it is applicable both to debentures and debenture stock (23). 

Issuinf of debentures :—^The directors have power to issue further debentures of 
the series after the issue of the writ in an action by debenture-holders but before the 
appointment of a receiver (24). As to what constitutes the issuing of debentures made 
payable to bearer, see the case noted below (25). 

Protection of deboitures :—The registration of a series of debentures protects not 
only debentures of that series properly issued, but also documents purporting to be 
debentures of that series which owing to some technical defect can only be upheld as 
agreements for those debentures^ and it is not necessary to register these agreements 
separately (26). 

Debentures ranking pari passu :—As a general rule debenture*holders of the 
same series are made to rank pari passu inter se. If such a debenture-holder gets 
judgment, it enures for the benefit of all the debenture-holders (27). If he obtains a 
collateral security he holds it as a trustee for all. 

(22) Harrogate Estates [1905] 1 Ch. 498. 

(23) Canard Steamship Co. o. Hopwood [1908] 2 Ch. 564. 

(24) Re Hibbard & Co. [1898] 79 Lt. 665. 
f2^Mowatt o. Castle Steel Co. [1886] 34 Ch. D. 58. 

(2g Fireproof Doors Ud. [1916] 2 Ou 142. 

(27)B(nm) o. Brecon Ry. Co. [1867] UR 3 Eq. 541, 

47 



INDIAN COMPANY LAW 


{& 112 


170 

Wlicr« debcntom m imed axadiig a dwge, it U u»ual to ideclato ocpxt^y that 
the charget created by all the debentores of the aeriefi are to rank equally and without 
prioiity <d one over another. H it is not so declare each debenture creates a charge 
ranking in prioiity to all others issued subsequently, but postponed to all issued 
before it (28). 

If there is a series entitled in one event to rank pari passu, but not in another event, 
and the registrar registers it under this section and certifies it as a series entitled 
pari passu, that will not make the series rank pari passu (29). But this certificate Will be 
conclusive under s. 114 that the requirements of the section as to registration have been 
ctnnplied with (29). Hie certificate is also conclusive although some required pardculars 
have not been given to the registrar or entered on the register (30). 

See notes to s, 109. 

For the form of registration of a scries of debentures sec Form XXII and for the 
form of registration when there are more than one issue of the same series, see 
Form XXm in App. A. 

111. Where any commission, allowance or discount has been 
paid or made either directly or indirectly by the company to any 

person in consideration of his subscribing or 
Particulars in case of aereeine to subscribe, whether absolutely or 
debentures. conaitionally, tor any debentures of the com- 

pany, or procuring or agreeing to procure sub¬ 
scriptions, whether absolute or conditional, for any such debentures, 
the particulars required to be filed for registration under sections 109 
and 110 shall include particulars as to the amount or rate per cent, 
of the commission, discount or allowance so paid or made, but an 
omission to do this shall not afEect the validity of the debentures 
issued: 

Provided that the deposit of any debentures as security for any 
debt of the company shall not for the purposes of this provision be 
treated as the issue of the debentures at a discount. 

This section recognized the legality of issuing debentures at a discount. Sec also 
notes to 8. 106. 

112, (1) llie registrar shall keep, with respect to each com¬ 
pany, a register in the prescribed form of all mortgages and charges 

created by the company after the commence- 
mortgages jjjgjjj. gf jjjjg and, requiring registration 
under section 109, and shall, on payment of 
the prescribed fee, enter in the register, with respetc to every such 
mortgage or charge, the date of creation, the amount secured by it, 

(28) Lister v. H. Lister 8i Sons (18931 68 L.T. 826, 9 T.L.R. 296. 

(29) Tolland & Birkett Ltd. [19081 1 Ch. IS2. 

(30) Cunard Steamrtip Co. o. Hopwood (19081 2 Ch. 564, 578; National P. & U. Bank 

V. Chamley [1923] W.N. 315, [1924] 1 KJ. 431. 
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dboort paiticulars of the pcopeny mort^^ or diarged, as«i ihe 
oattes o£ the mortgagees or persom entitle to the charge. 

(2) After makhig the entry required by sub-section (i), the 
registrar shall return the instrument (if any) or the verified copy 
thereof, as the case may be, filed in accordance with the providons 
of section 109 or section 110 to the person filing the same. 

(3) The register kept in pursuance of this secdon shall be open 
to inspection by any person on payment of the prescribed fee, not 
exceeding one rupee for each inspection. 

Where the directors advanced money to the company, took as security a debenture 
giving a general charge on the undertaking, and the debenture was registered, but the 
register contained no description of any property as charged, it was held that the debenture 
was not valid as against the creditors of the company (31). 

For the form of register to be kept under this section, see Form XXI in App. A. 

$ub->8. (2) does not occur in the English Act. 

113 . The registrar shall keep a chronological index, in the 

prescribed form and with the prescribed par- 
ticulars, of the mortgages or charges registered 
with him under this Act. 

For the form of the chronological index see Form XXIV in App. A. 

114 . The registrar shall give a certificate under his hand of 
the registration of any mortgage or charge registered in pursuance 

of section 109, stating the amount thereby 
tiOTr^***** secured, and the certificate shall be conclusive 

evidence that the requirements of sections 109 
to 112 as to registration have been complied with. 

Certificate conclusive !—^Where the certificate identified the instrument of charge 
and stated that the mortgage or charge thereby created had been duly registered, it 
must be imdcrslood as certifying the due registration of all the charges created by the 
instrument, including that of chattels, and it is conclusive evidence of the due registration 
of the chattels, none the less, because the register in omitting to mention them is not 
merely defective but misleading (32). 

Once a certificate of registration is granted under this section it is no longer open 
to challenge any of the mechanical slips of registration including the delivery of 
particulars or the payment of the prescribed fees (33). 

H after the issue of debentures a certificate of registration is obtained under this 
section, nothing done subsequently by way of alteration by the registrar of his own 
accord the validity of the documents as between the company and the debenture- 

holder (34). 

For odier cases see notes to s. 110. 


(31) Native Iron Ore Ca [1876] 2 Ch. D. 345. 

(32) National P* U. Baiuc v, Chamlev, supra. 

(33) Benares Bank v. Bank of Behar [1947] A. 117; see also In re YoUand [1908] Ch. 152. 

(34) lis9|a^l Bank o. Bengal National Bank (1930] C. 536, 57 Cal. 32$, 127 I.C. 76^ 
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115 , The company shall cause a copy of eve^ certaficate of 

^ registration, given un^ section 114, to be 

endorsed on every debenture or certificate of 
dt^oue w cotificate of debenture stock which is issued by the com- 

c nnwe « pany, and the payment of which is seciured by 

the mon^^age or charge so registered: 

Provided that nothing in this section shall be construed as 
requiring a company to cause a certificate of registration of any 
mortgage or charge so given to be endorsed on any debenture or 
certificate of debenture stock which has been issued by the company 
before the mortgage or charge was created. 

116 , (1) It shall be the duty of the company to file with the 
registrar for registration the prescribed particulars of every mort¬ 
gage or oiarge created by the company and of 

Duty of company and die issues of debentures of a series requiring 
as regards re^trati^ registration under section 109, but registration 
of any such mortgage or charge may be effected 
on the application of any person interested therein. 

(2) where the registration is effected on the application of some 
person other than the company, that person shall be entitled to 
recover from the company the amount of any fees properly paid by 
him to the registrar on the registration. 

(3) Whenever the terms or conditions or extent or operation of 
any mortgage or charge registered under this section are modified, 
it shall be the duty of the company to send to the registrar the parti¬ 
culars of such modification, and the provisions of this section as to 
to registration of mortgage or a charge shall apply to such modifica¬ 
tion of the mortgage or charge as ^oresaid. 

The new sub-s, (3) has been added by the Companies (Amendment) act, 1936. The 
amendment provides for the registration of a mortgage or charge when modified. 

For the form of the particulars of modification under sub-s. (3), see Form XDC in 
App* A« 

117. Every company shall cause a copy of every instrument 
creating any mortgage or charge requiring registration under section 

_ , , 109 to be kept at the registered oflSce of the 

Copy of instrument e 

crea^ mortgage m company: Provided that, m the case of a series 

cha^ to be kept at of uniform debentures, a copy of one such 
regwteied office. debenture Shan be sufficient. 

118. (1) If any person obtains an order for the appointment 
of a receiver of the property of a company, or appoints such 

a receiver under any power aintamed in any 
instrument, he shaU, within fifteen days from 
the date of the order or of the appointment 
under the powers contained in the instrument, file nbtice of ^ hxt 



tNDiAN Aidr 


.m 




witJi i3bc tt^trar, and die registrar shalli on payment of dip prea- 
ciibed fee, enter the fact in the register of mortgages and charges.' 

(2) If any person makes defaul^t in complying with the require¬ 
ments of this section, he shall be liable to a fine not exceeding fifty 
rupees for every day during which the default continues. 

Appoiatmont of recetT«r :—receiver will be appointed if the company's business 
is practically at an end and the only asset remaining is a reserve fund created out of 
profits eam^ at an earlier date ((35), or if the business is about to be shut down (36). 
A receiver or receiver and manager will also be appointed by the Court where the 
principal (37) or interest (38) is in arrear. The consent of the company would not 
entitle the Court to assume management of a railway company; therefore receivers of 
the tolls and profits only were appointed at the suit of the debenture-<holders (39). When 
a receiver has been appointed and any application to the Court becomes necessary, it 
should be made by the person who has appointed or procured the appointment of the 
receiver (40), 

Receiver’s position :—^Whether a receiver is agent of the company or of the 
debenture-holders depends upon the terms of his appointment and the terms of the 
debenture (41). In the last cited case it was held that there in giving an undertaking to 
pay a creditor the receivers for a debenture-holder acted as agents of the company and 
did not warrant that they were agents of the debenture-holder authorized to make him 
personally liable. A receiver who has been appointed under the terms of a mortgage 
debenture issued by a company is the agent of the company and not of the debenture- 
holders ; and in the absence of a notice of a claim against the company, he is under 
no personal liability to refund moneys which he has paid into a receivership account (42). 
Where after the appointment of a receiver by the debenture-holder in exercise of the 
power conferred by the debenture the company goes into liquidation, the receipt is 
entitled to enforce the right to obtain renewal of a lease notwithstanding the liquida¬ 
tion (43). is perfectly true (and it has been laid down over and over again)", observed 
Romer L. J., "that where, as happened in this case, the debenture or trust deed securing 
the debentures contains the usual clause that the receiver appointed under the deed shall 
be deemed to be the agent of the company, that the winding-up of the coisi|»any or the 
compulsory liquidation of the company puts an end to the agency. But it does not put 
an end in any way to the powers of the receiver. In my opinion when this liquidation 
order was made, the right of the receiver to proceed in the name of the company in the 
Company Court was in no wise affected" (44). But sec the case uoted below (45) where 
it has been held that a receiver and manager, although appointed by Court and for 
the benefit of the debenture-holders is not the agent to contract, either of the Court or 
of anybody else, but is a principal. 

In England while a company was in compulsory winding up leave was granted 
under the Court’s (Emergency Powers) Act, 1939 to appoint a receiver of the company's 
property charged by a certain legal charge, debentures and further charges mendoned 

(35) Tilt Cove Copper Co. [1913] 2 Ch. 588. 

(36}Branstien n. Marjolaine Ltd. [1914] W.N. 335. 

(37) Hopkins o. Worcester B. C Proprietors [1868] Lit 6 Eq. 437. 

(SSiBism 0 . Bradford Tramways Co. [1891] W.N. 51. 

(39) Gardner t>. London C. D. Ry. [1867] 15L.T, 552. 

(40) PMker w. Dunn [IWS] 8 Bcaiv. 491 5 Wind*chu«l ». liuh VOUbe* litd. 11941 1 UL 33. 

(41) Central London Electricity, Ltd. v. Berners 11945] 1 AIL EJL 160. 

WMBlaiel ». Aeriel Motors 11910] 27 TX.JR. 73. 

(4* Gout’s Gan^ Ltd. v. Pt^ey 11930] 1 K3. 61S. 

Mlbid at p. 62£ 

(4^Qasdir (Sapper Mines (1906] 1 Ch. 36S. 
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in tile orders feceitrer im aecorditig^y ap{idUited» subject to tbe powers and jpiovii^kHis 
in ibt conilittoiis eodoried on the debentures one of which provided that the recover 
should be the agent ai the company. Another condition empowered the receiver to sell 
or concur in sdling any of the property chaiged: Held, (1) the order empowering the 
debenture-holders to appoint a receiver according to the tenor of the documents was 
that he was to be the agent of the company notwithstanding the fact that the company 
was in liquidation; (2) the receiver could sdl the mortgaged property without any 
further leave of the Court; (3) had it not been for the Court’s order mentioned above 
and the particular circumstances in which it was made, the receiver would not have 
become the agent of the company (46). 

His {lowers :—^As to a receiver’s power to make contracts and his personal liability 
in this respect, see Moss Steamship Co. v. Whinney (47). A receiver and manager, when 
duly appointed by the lender under the terms of a debenture, has an implied power 
to sue in the company’s name for the purpose of getting in any property charged or 
for rescission of a contract or alternatively for specific performance (48). Where advances 
for the preservation of a company’s assets are made to a receiver and manager by a 
party to a debenture-holder’s action under an order of Court which directs that the sum 
advanced shall be a first charge on the assets in priority to the debenture-holders, the 
receiver and manager is nevertheless entitled to take his costs and expenses properly 
incurred out of the assets in priority to the sums advanced, if it appears that the true 
bargain was that the assets should be realized by the receiver and manager for the 
benefit of all concerned (45). A receiver appointed by Court is still the agent of the 
company and an application by him to sell the company’s property is not necessary (49). 

His liability :~*-A receiver appointed by the uustees of debenture-holders under the 
trust deed and carrying on the company's business in its name is a mere agent and in 
doing so he docs not incur any personal liability (50). As to the right of a person to 
set off his claim against the claim of the assignee from a receiver see the case noted 
bclow(51). The receiver will not be personally liable for loans made in pursuance of 
leave given to him by the Court to borrow money, unless he has taken that liability 
upon himself by the terms of the loan (52). Where a receiver has not applied to the 
Court for leave to employ an agent, the latter is not entitled to any commission; but 
the Court has a discretion to award him such compensation for his efforts as the Court 
considers just in the circumstances of the particular case (53). The fact that the acts 
complained of amount to misappropriation rather than waste makes no difference for the 
purpose of O. 41, r. 1, C. P. Code as to the liability of a receiver (54). 

Jurisdiction to appoint receiver :—^The Court has no jurisdiction to appoint a 
receiver except in a debenture-holder’s action. If it is necessary to protect the assets, 
other means must be sought which are provided in the Companies Act (55). It has 
however been held in a recent case that it is not possible to endorse the view that in 
no case under the Companies Act except in a debenture-holder’s action can a receiver 
be appointed to take up the company’s business and its management pending the decision 
of the Court in that litigation. Several cases can be visualized when a company Judge 

(46) Northern Garage [19461 US L.J. Ch. 204. 

(47) [19121 A.C. 25v. 

(48) M. Wheeler & Co. v. Warren [1928] Ch. 810. 

(49) See In re Wood’s Application [1941] 110 L.J. (Ch.) 73. 

(50) Owen & Co. o. Cronk [1895] 1 Q.B. 265. 

(51) Parsons v. Sovereign Bank of (>nada [1913] A-C. 160. 

(52) Hoffman v. A. Boynton Ltd. [1910] 1 db. 519. 

(53) National Flying Service Ltd [1936] 1 Ch. 271. 

o. Venkata [1894] 18 Mad. 23. 

(55)Kailash o. Sadar Munsiff of Silchar [1925] C. 817, 52 Cal 513. 
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wy asfarcji^t tudi power under tbe piovUlcmfi of O. |0» r. 1 C P. Code or ee 

{S$y U cannot be said that tbe Court has no jurisdiction to appoint a receiver 
id a going conokn like a company wbich is carrying on tlie managjing agency business 
oi another company. Ihere is no provision in this Act which excludes the jurisdiction, 
though since the Act makes provision for dealing with circumstances in which a com¬ 
pany is mismanaged^ it should not be necessary in a vast majority of cases to appoint 
a receiver (57). It may not be proper to appoint a receiver in cases where the managing 
agency agreement shows that the appointment was due to a pecular confidence reposed 
in the managing agents. But when a receiver is appointed, he is not substituted for the 
company. He is only the manager of that company and as such would be entitled to 
perform all the duties of that company including the managing agency of the other 
company. His powers will of course be conterminous with the purposes of the company 
exf which he is appointed receiver (57). 

The Court ought not to interfere with the right of the debenture-holders to appoint 
a receiver under the deed (5fi), In the last cited case leave was ghen to the receiver to 
take possession notwithstanding the appointment of an official liquidator, but without 
prejudice to any question as to the power of the receiver other than the power to take 
possession and to sell the properties. 

Where a mortgagee appointed a receiver of the income of the mortgaged property, 
an injunction was granted by the Court to restrain the mortgagor from interfering wiUi 
the receiver, or receiving the rent (59). “There is no question**, observed Sir John 
Romilly, M. R. **but that this Court will not permit a receiver, appointed by its authority 
and who is therefore its officer, to be interfered with or dispossessed of the property 
he is directed to recei\e by any one, although the order appointing him may be perfectly 
erroneous; this Court requires and insists that application should be made to the Court 
for permission to take possession of any property of which the receiver either has taken or 
is directed to take possession and it is an idle distinction, that this rule only applied to 
property actually in the hands of a receiver. If a lecciver be appointed to receive debts, 
rents or tolls, the rule applies equally to aU these cases, and no person will be permitted, 
without the sanction or authority of the Court, to intercept or prevent payment to the 
receiver of the debts, rents or ilie tolls, which he has not actually received but which he 
has been appointed to receive” (60). 

Power is fiduciaxy :—^If the debentures confer on a named debenture-holder the 
power to appoint a receiver of the property charged, the power is fiduciary and must be 
exercised for the benefit of the debenture-holders generally (61), Such an appointment 
docs not oust the jurisdiction of the Court to appoint a receiver (62). On the other hand 
a windihg-up by the Court does not take away the right of the debenture-holders to 
have a receiver, but in the absence of special circumstances the official liquidator should 
be appointed receiver to avoid expense and conflict (63), 

Cowries officer 9—^A receiver appointed by the Court is its officer and any intcarference 
with his possession is a contempt of Court (64). He may be discharged if his appoint¬ 
ment h|i8 been procured by means of a misleading affidavit (65). 


(56) Ratan Lai v. Jagadhri Light Ry. Co. [19461 L. 193, 48 P.L.R. 1. 

(57) Slvapraka8a v. Samarapuri [19491 2 M,Lj. 382, 1949 M.W.N. 587. 52 MX.W. 584. 

(58) Henry Pound, Son df Hutchins [1889] 42 Ch. D, 402 (G,A.). 

(5^ Bally v. Went [1884] 51 L.T. 764. 

(60) Ames v. Trustees of Blrkondead Docks [1855] 20 Beav. 332 at p. 353. 

(61) Maskelytie British Typewriter Co. [1898] 1 Ch. 133. 

(62) Slogger Automatic Feeder Co. [1915] 1 Ch. 478. 

(63}Bii!dHey llth ed. pp. 18, 410 and 411 and the cases cited there. 

(d^Scarlc n. Oioat [18841 25 Ch. D. 723. 

(6^ Church Press Ltd. [1917] 116 L.T. 247. 
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Wlm wetkia lor rocteirer nutjr commancod :—^Thc action foe a itcdwr taoy ^ 
cmmmced before there is any default, and if default occurs before the hearing, the 
appointment may be made (66). A receiver may be appointed even bi^ore the principal 
or interest is in arrears if the assets arc in danger (67), or a sale will be necessary in the 
near future (68) or in a case of **jeopardy** (69). ^ 

Contanpt of Court :--The publication of injurious misrepresentations concerning 
parties to proceedings, such as a receiver in a debenture-holders’ action in relation to 
those proceedings, may amount to contempt of Court, because it may cause those parties 
to discontinue or to compromise the proceedings and because it may deter persons with 
good causes of action from coming to Court, and is thus likely to affect the cause of 
justice (70). A libel on the business carried on by a receiver and manager appointed by 
the Court is a contempt of Court and may be punished by committal of the offender (71). 
Comment on the report of the official receiver in bankruptcy before it has been read to 
the Court may amount to contempt of Court (72). 

For the form of notice of appointment of a receiver sec Form XXV in App. A. 

119. (1) Every receiver of the property of a company who 
has been appointed under the powers contained in any instrument, 
and who has taken possession, shall once in 
accounts ot gygjy half-year while he remains in possession, 
and also on ceasing to act as receiver, file with 
the registrar an abstract in the prescribe form of his receipts and 
payments during the period to which the abstract relates, and shall 
also, on ceasing to act as receiver, file with the registrar notice to 
that effect, and the registrar shall enter the notice in the register 
of mortgages and charges, 

(2) Where a receiver of the property of a company has been 
appointed, every invoice, order for goods, or business letter issued 
by or on behalf of the company, or the receiver of the company, 
being a document on or in which the name of the company appears, 
shall contain a statement that a receiver has been appointed. 

(3) If default is made in complying with the requirements of 
this section, the company and every director, manager, managing 
agent, secretary or other officer of the company and every receiver 
who knowingly and wilfully authorises or permits the default, shall 
be liable to a fine not exceeding two hundred rupees. 

AmemlfneBt j—^y the Companies (Amendment) Act, 1936, sub-sections (2) and (3) 
have been substituted for the original^sub-s. (2). These two new sub-sections have been 
taken from s. 308 of the English Act of 1929. 

For the form of abstract of receiver’s accounts sec Form XXVI and the form of 
notice to be given by a receiver on ceasing to act as such, sec Form XXVH in App. A. 


(66) Car8halton Park Estate [1908] 2 Ch. 62. 

(67) Wissner n. Levison & Streincr [19001 W.N. 152. 

(68) Smith v. Wilkinson fl8971 I Ch. 158. 
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(72) Re Hoolcy [1899] 
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120. (1) The Court, oau that the oinlm<ki to 

renter a mcnrtgage di^ge withm the time required by section 
109, or that the omisuon or misstatement of 
any particular with rcspea to any such mort¬ 
gage or charge, or the omission to give inti; 
motion to the reghtrar of the payment or satisfaction of a debt for 
which a charge or mortgage was created was acddental, or due to 
inadvertence or to some omer sufficient cause, or is not of a nature 
to prejudice the position of creditors or shareholders of the company, 
or that on other groimds it is just and equitable to grant relief, 
may, on the application of the company or any person interested and 
on such terms and conditions as seem to the Court just and expedient, 
order that the time for registration be extended, or, as the case may 
be, that the omission or misstatement be rectified, and may make 
such order as to the costs of the application as it thinks fit, 

(2) Where the Court extends the time for the regKtration of a 
mortgage or charge, the order shall not prejudice any rights acquired 
in respect of the property concerned prior to the time when the mort¬ 
gage or charge is actually registered. 

Amendment :—^By the Companies (Amendment) Act* 1936, the original s. 120 has 
been re-numbered as sub-s. (1) and the words in italics have been inserted therein. By 
the same Act the new sub-s. (2) has been added. For the effect of the amendments see 
Introduction. 

Meaning of ‘^siceident’’ Sc ‘^inadvertence** ;—^An “accident*' is a mishap or un¬ 
toward event not expected or designed (73), while the word “inadvertence** includes 
ignorance of the provisions requiring registration (74). Here the words, “accidental or 
due to inadvertence** have a very wide meaning (75). 

Court’s power to grant extension of time :—^The Court's power to grant an ex¬ 
tension of time is a discretionary power in that the statutory right of the chargee to 
be relieved of the consequences of his negligence is subject to his proving to the satisfac¬ 
tion of the Court tliat the omission to register within the proper time was not fraudulent, 
but was accidental or due to inadvertence or to some other sufficient cause and there¬ 
fore the Court should be fully informed of the circumstances which gave rise to the 
omission, and the evidence should not merely state that the matter was accidental or 
due to inadvertence (76). In the'last cited case evidence was given that the failure to 
register was due to the fact that the secretary of the company thought that the chargees 
had registered, while the chargees thought that the secretary had registered. Held 
(i) the evidence, though meagre was just sufficient to satisfy the provisions of the 
section and the extension should be granted; (it) the insolvency ot the company was 
not a matter to which the Court need pay attention. 

Wheiw reltef is graated -Relief has been granted where there was delay owing to 
misunderstanding as to the documents requiring registration; where the secretary bona- 
fide believed that owing to the date of the resolution allotting the debentures the Act 


(pi Fenton o. Thorley dc Co. [19031 A.C* 443. 
j^4}Mendip Press [WI] 18 T.L.R, 38. 

75) l^kson A Co. [18^] 1 Ch. 348. 

76) this Cruiters, ltd. [19481 2 UOS. 
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not a|){4y to thorn ; where a deed hs|d been sent to Mia before the Act came into 
force for execution aiid regUtration there but was not acecuted until after the Act came 
Into force; whare the secretary was imperfectly acquainted with the Act; and where 
there was a difficult question whether registration was necessary or not (77). It is the 
practice to support the application with evidence that no winding up is pending and 
BO judgment has been recovered against the company and remains unsatisfied (78). 
Where there was evidence that the omission to register the debenture trust*deed was 
wholly unintentional due to inadvertence on the part of the officers of the company and 
the parties acted bona fide, the time for registration was extended for 10 days from 
the date of the order (79). Where a series of moitgage debentures and the trust-deed 
could not be registered within 21 days on account of difficulty with the Inland Revenue 
as to the amount of stamp on the trust-deed, time for registering was extended (80), 

Order without prejudice to rights acquired :—The order under this section is 
usually expressed to be without prejudice to the rights of parties acquired prior to the 
time when such charge shall be actually registered (81); but the Court will not 
necessarily impose any terms for the protection of the unsecured creditors (82). In Cm 
Cruisers Ltd, (76) at p. 1106 Mr. Justice Vaisey ordered as follows: “The protecting 
words will go into this order as they go into every similar order so far as my experience 
goes, and the effect of them is now, I think, a matter which is beyond discussion, at 
any rate in this Court, namely, that they are for the protection of persons to whom 
have accrued rights of property in the assets of a company and that they do not extend 
to protect the inchoate or other rights of unsecured creditors as such.” The usual proviso, 
namely, that the order will be without prejudice to the rights of parties acquired prior 
to the date of actual registration, only protects creditors who have acquired a security 
on the property, the subject matter of the charge; the Court will not insert in the 
order any terms for the protection of unsecured creditors of the company (83). 

Ranking pari passu :—If the debentures are registered under an order such as the 
above before the company goes into liquidation, an ordinary unsecured creditor at the 
date when the debentures are registered is not entitled to rank pari passu with the 
holders of such debentures, unless he has taken steps to enforce his claim (84). 

Etifect of order :—When an order extending the time is made in the usual terms 
as stated abo\e, and before actual registration a winding-up commences, the mortgage 
or charge, if subsequently registered, will not he effective against the general body of 
creditors (85). Similarly where the registration is made long after 21 days after the 
date; of mortgage and order of the Court extending the period is vacated, there is no 
valid registration (86). 

An order passed under this section comes under s. 141 C. P. Code and is open 
to review (87). 


(77) Buckley 11 th cd. pp. 194 & 195 and cases cited there. 

Imfbid, p. 195. 

(79) Tmgri Tea Co. [19011 W.N. 165. 

(80) Booth G. S. Ice Co. [1901] W.N. 54. 

(81) Spiral Globe, Ltd. [1902] 1 Ch. 396; Joplin Breweries Co„ [19021 1 Ch, 79; I. C. 
Johnson A Co. (19021 2 Ch. 101. 

(82) Cardiff Workmen's Cottage Co. [1906] 2 Ch. 627. 

(83) M. I G. Trust Ltd. [1923] 1 Ch. 542 (C.A.); statement of Buckley J. in Cardiff 
Workmens Cottage Co, [1SW6] 2 Ch. 627, 630 regarding the protection of unsecur^ 
creditors was dissented from by Romer L. J. in this case. 

(84) Ehrmann Brothers [1906] 2 Ch. 697. 

(85) Anglo-Oriental Carpet [1903] 1 Ch. 914, per Buckley J.; xe also Spiral Globe 

fii9i6]***S*w o. 02 , 
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Tl>c laftt inb^ (i% iH^*, **smA may mahua «... thinke fit** are not in ^ 

Snigli^ Act. ( 

SUB^S, (2) *—The new sub'Section (2) maket it clear that the extension 6i time 
will not prejudice any right acquired before the actual re^stration within the extended 
time. But even before the amending Act it was held that the subsequent registration 
of a mortgage by leave of the Court a>uld not affect the position in which that mortgage 
stoodt or in other words, a mortgage registered within 21 days of its execution had 
priority over a mortgage of an earlier date which was subsequently registered after an 
extension of time (88). 


121. (1) It shall be the duty of the company to give intimation 
to the registrar of the payment or satisfaction of any charge or mort¬ 
gage created by the company and requiring 
Registration of satisfac- registration under section 109 within twenty- 

tion of morteages and ^ , ,, . , ' 

charges. One days from the date of the payment of 

satisfaction thereof. 


(2) The registrar shall on receipt of such intimation cause a 
notice to be sent to the mortgagee calling upon him to show, cause, 
within a time (not exceeding fourteen days) to be fixed by such notice, 
why the payment or satisfaction of the charge or mortgage should 
not be recorded. 

{3} The registrar shall, if no cause is shown, order that a memo¬ 
randum of satisfaction be entered on the register and shall if required 
furnish the company with a copy thereof. 

(4) Where cause is shown, the registrar shall record a note to 
that efect in the register, and shall inform the company that he has 
done sa. 


Amendment :—^This section is new. By the Companies (Amendment) Act, 1936, 
this section has been substituted for the original section 121 which empowered the 
registrar on proof of satisfaction of a mortgage or charge to record the satisfaction in 
the registei. It was not obligatory on a company or the mortgagee to have such 
satisfaction recorded, and the records of the registrar might accordingly remain incom¬ 
plete. The amendments were designed to remedy this defect .—Notes on Clauses . . . . 
The Select Committee observed: “We consider it inappropriate that the registrar 
should have authority to determine whether the cause shown is satisfactory or not, or 
to decide any matter in dispute under the section. Wc have therefore provided that 
he should merely note the faa of dispute and inform the parties that he has done so.** 

Memo, of sellsfaction :—^Where a memorandum of satisfaction is executed by the 
company under a misapprehension, it may be ordered by the Court to be cancelled (89), 
When once a certificate of registration has been given by the registrar, it is unnecessary 
for the secured creditors to take any steps to rectify the register, however defective w 
misleading it may be (90). 

For the form of memoranda of satisfaction, see Form XXI and Form XXVHI In 
App. A. 


(88)Hadha Kishan u. Ram Narain [1927] O. 300, 102 TC S92; Monolithic Building Co. 
0915) 1 Ch. 643. 

{me. Light A Co. [1917} W.N. 77, 

(90) National P. A V. Bank t>. Chamley [1924] I K3. 43h 
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122. (/) 1£ any company makes delault 

p».lto. in wii the registrar for relation the 

paxticulars— 

(а) of any mortgage or charge created by the company; or 

(б) of the Myment or satisfaction of a debt in resPect of 

which a mortgage or charge has been registered under 
section 109 or section 109-A ; or 
(c) of the issues of debentures of a series, 
requiring registration with the registrar under the foregomg provi¬ 
sions of this Act, then, unless the registration has been effected on 
the application of some other person, the company, and every officer 
of the company or other person who is knowingly a party to the 
default, shw on conviction be liable to a fine not exceeding five 
hundred rupees for every day during which the default continues, 

(2) Subject as aforesaid, if any company makes default in 
complying with any of the requirements of this Act as to the regis¬ 
tration with the registrar of any mortgage or charge created by the 
company, the company, and every officer of the company who know- 
ingly and wilfully authorises or permits the default shall, without 
prejudice to any other liability, be liable on conviction to a fine not 
exceeding one thousand rupees. 

(3) H any person knowingly and wilfully authorises or permits 
the delivery of any debenture or certificate of debenture stock 
requiring registration with the registrar under the foregoing pro- 
viaons of this Act without a copy of the certificate of registration 
being endorsed upon it, he shall, without prejudice to any other 
liability, be liable on conviction to a fine not exceeding one 
thousand rupees. 

AmendniMit By th« Companies (Amendment) Act, 1936, in sub-s. (1) the original 
cL (b) has been relencred as cl. (c) and the new cl. (b) has been inserted. For the 
effect of the amendments see Introduction. 

and wilfally” Where directors instruct the secretary to register the 
security and be omits to do so, they are not knowingly and wilfully authorizing or 
permitting the omission (91). 

MMBing of "issued'' Debentures sealed but not delivered are not “issued” (92). 
Debentures agreed to be issued will be ueated as “issued” (93). 


, 123 . (1) Every ..company shall keep a register of mortgages 

and enter therein all mortgages and charges specially affectmg 

mortga^. * charges on the undertaking or on any ^operty 

. . o/ the company, ^ving in each case a short 

description of the property mortgaged or mrged, the amount of 

(«1 Borough of Hackney Newmaper Ca [1876] 3 Ch. O. 669. 

^ 1*887] 37 Ch. D. 260. 

(93) Perth Electric Tramway Co, [190^ 2 Ch. 216. 
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tile mortage or dbaige and (exc^ in die case of securities to bearer) 
the names of the mortga|^e or persons endded thereto. , 

(2) If any director, manager or other t^cer of the company 
knowingly and wilfully authorises or permits the omission of any 
entry required to be made in pursuance of this section, he shall be 
liable to a fine not exceeding nve hundred rupees. 


Ameuilfiicait :—^By the Cknnpiinies (Amendment) Act, 1936, the wtn'd ^limited” in 
the first line after the word **Evcry** has been omitted and the words in italics in 
tub-8. (1) have been inserted. For the effect of tlie amendment see Introduction* The 
amendment makes it clear that the provisions of the section apply to floating charges 
as well 


Borrowing power of a company t—A company has no power to borrow money 
unless the memorandum or articles of association so provide; but it can do so if such 
bon owing is Incidental to the course of the company's business (94). The ordinary 
trading company has an implied power to borrow money for the purposes of its business 
and to give security for its repayment even though no power to do so has been con¬ 
ferred by the memorandum or the articles (95). When the memorandum mentions as 
a purpose of the company the ‘‘disposing of' its landed property, the company can 
mortgage it unless expressly prohibited from doing so (96). In the absence of any 
prohibition a company may secure a past debt by deposit of title deeds (96). 

Power to give mortgage :—company having power to borrow can give mortgage 
or charge over all its property including book-debts not yet due (97), or on its uncalled 
capital (98), except that capital which can be called up only in tlus event of a winding- 
up (99). A power to mortgage “the property of the company” (I), or its “property and 
effects” (2), or its “undertaking and property present and future” (3) docs not however 
authorize a charge on the uncalled capital. But if the company is authorized to 
mortgage its “assets” (4), or its “property and rights” (5), or its “property and effects or 
in such other manner as the company determine” (6), it can create a charge over its 
uncalled capital. If the company has only a limited power to borrow, a loan beyond 
the limit and all securities for it arc void (7). 

Charge created in favour of director or officer:—charge created by the direc¬ 
tors on the assets of the company when it is still a going concern is not illegal; but a 
charge created in favour of the offkers of the company is void if it is not registered 
under this section (8). A person who ceases to hold any office at the time of creation 


(94) Blackburn Building Society v. Cunliffe, Brooks Sc Co. [1882] 22 Ch. D. 61; see also 
notes to ss. 6 and 109. 

(95) General Auction Estate Co. v. Smith [1891] 3 Ch. 432. 

(96) Patent File Co. [1870] 6 Ch. App. 83; see the judgment of Sir G. Mellish, L. J. at 
p. 88. 

(97) Bloomer o. Union Coal Sc Iron Go. [1873] 16 £q. 383; Illingworth u. Hotildsworth 
fl904] A.C. 355. 

(98) Newton o. Anglo-Australian Investment Co. [1895] A.C. 244 (P.C.); Jackson u. Rain- 
ford Coal Co. 11896] 2 Ch. 340. 

(991 Bartlett u. Maymir Property Co. [18981 2 Ch. 28. 

(1) Johnson v, Rusrian S. Patent Ltd, [18981 2 Ch. 149; the word “property” is suffident 
to include goodwill or business: teas Hotel Co. [1902] 1 Ch. 332. 

(2) Sankey B. C^l Co. [18701 10 Eq. 381, 

i SlStreatnam to. Estate Co, |I897j I Ch. 15. 

^Page V, International Ag^cy [1893] 68 L.T. 435, ' 

* Howard v. Patent Ivo^ Manumcturing Co. [1888] 38 Ch. D. 156, 

6) Jackson o. Rainford Coal Co. (simra). 

(7) Wealodt V. River Dee C3o. [1885] 10 App. Gas. 354. 



COMPANY LAW 


M 


iS. 144 


of the ch^ge h however not an ^'©Ihcer of the company*' within the meamng of thia 
section (8). 

$. m of Act VI of tSS2 should be noted that in the corresponding section 
{». 68) of the Indian Act VI of 1882 there occurred the following explanation: 
^*Omission to register under the section a mortgage or charge docs not render the same 
invalid. But the officers of the company cannot avail themselves as such of a mortgage 
or charge specifically affecting property of the company and not so registered/* This 
has been omitted in the present Act. 

124 . (I) The copies kept at the registered office of the com¬ 
pany in pursuance of section 117 of instruments creating any 
mojrtgage or charge requiring registration under 
Act with the registrar, and the register 
mortgages and charges of mortgages kept in pursuance of section 123, 

be open at all reasonable times to the 
inspection of any creditor or member of the 
company without fee, and the register of mortgages shall also be 
open to the inspection of any other person on payment of such fee, 
not exceeding one rupee for each inspection, as the company may 
prescribe. 

(2) If inspection of the said copies or register is refused, the 
company shall be liable to a fine not exceeding fifty rupees and a 
further fine not exceeding twenty rimees for every day during which 
the refusal continues, and every oflicer of the company who know¬ 
ingly authorises or permits the refusal shall incur the like penalty, 
and in addition to the above penalty, the Court may by order compel 
an immediate inspection of the copies or register. 

Inspection and right to take copies ;—The right given to the holders of stock 
and debentures of inspecting the registers is not confined to an inspection of the names 
and addresses only, it may be exercised without assigning any reason, and can be 
enforced by an injunaion (9), The right to inspect the register^ of mortgages involves 
a right to take copies of the same (10). The person inspecting the register of the holders 
of debentures cannot however take a copy himself (11). 

In the case noted below (12) ‘Income stock certificates” were held to be debentures 
and the holders of those certificates were held to be entitled to inspection of the register 
thereof. The register of mortgages should be open to inspection by any creditor or 
member of the company or his solicitor or agent (13). 

Effect of wtnding-up r—Upon a winding-up the register cannot be inspected with¬ 
out an order of the Court (14). The word “books” in s. 156 of the English Act of 1862 
which corresponds to s. 241 post includes the register of mortgages (14). 


(8) Balasubramania u. Kandasami [19161 32 LC. 91. 

(9) Holland o. Dickson [1888] 37 Ch. D. 669. 

(10) Nelson v, Anglo-American l^nd Co. [1897] I Ch. 130. 
(U)Balaghat Gold Mining Co. [1901] 2 K.B. 665. 

(12) Lemon v, Austin Friars Investment Trust [1926] Ch. I. (C.A.). 

(13) Credit Company [1879] 11 Ch. D. 256. 

(14) Somerset o. Land Securities Co. [1897] W.N. 29; Vide s. 24L 
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125 . (1) Every register of holders of debentures of a companv 
shall, except when clMed in accordance widi the anddes during such 
period or periods (not exceeding in the whole 
reriiw rf thirty days m any year) as may be specified in 

hoWera an^ have copies the articles, be open to the inspection of the 
® *”** registered holder of any such debentures, 

and of any holder of shares in the company, but subject to such 
reasonable restrictions as the company may m general meeting im* 
pose, so that at least two hours in each day are appointed for inspec¬ 
tion, and every such holder may require a copy of the register or 
any part thereof on payment or six annas for every one hundred 
words or fractional part thereof required to be copied. 

*(2) A copy of any trust-deed for securing any issue of deben¬ 
tures shall be forwarded to every holder of any such debentures at 
his request on payment in the case of a printed trust-deed of the sum 
of one rupee or such less sum as may be prescribed by the company, 
or where the trust-deed has not been printed, on payment of six annas 
for every one hundred words or fractional part thereof required to 
be copied. 

(J) If inspection is refused, or a copy is refused or not forwarded, 
the company shall be liable to a fine not exceeding fifty rupees, and 
to a further fine nor exceeding twenty rupees for every day during 
which the refusal continues, and every officer of the company who 
knowingly authorises or permits the refusal shall incur the like 
penalty, and the Court may by order compel an immediate inspec¬ 
tion of the register. 

Ri^lit to iii$pect:—^The right to inspect the register does not include the right to 
take extracts from or to take copies of the entries in the register [see note (ll), supra]* 
but a copy may be obtained on payment of the presexibed fee. But see the case noted 
below (15) where it has been held that the right of inspection and perusal of the register 
of debenture stock holders ghen under this section includes a right to take copies. 
The fact that a person has taken his stock in a company at the instance of a rival com¬ 
pany and for the purpose of serving the interest of the latter* does not disentitle him 
to the assistance of the Court in enforcing the statutory right (15). The holders of 
income stock certificates which fulfilled the characteristics of a debenture were entitled 
to inspection of the register thereof (16). 

Debenture trust-deed ;—^The power conferred by a trust-deed in a majority must 
be exercised bona fide and the Court will interfere to prevent unfairness or oppression; 
but subject to this* each debenture-holder may vote with regard to his individual interests* 
themgh those interests may be peculiar to himself and not shared by other debenture- 
holders (17). A secret bargain by one debenture-holder for special treatment might be 
considered as corrupt;'but there can be no question of bribery where a scheme openly 
provides for the separate treatment of persons with special interests (17). 


(IS) Mutter v. Eastern & Midland Rys* Co, [1S88] 38 Ch* D, 92. 

i lmiiemon o. Austin Friars Investment Trust* supra. 
I^Gwttettow V. Nelson Line (JUvtrpool) Ltd, [1912] 2 Ch. 324.# 
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Trwtow* mBninnrtfjnn tnistee* of « debentwe>deed aie aot entHdod'no Wf 

ranuaenitjofi, wdew dicre ia any provition tfaerefor in the contract. The rdatioai of 
tnistee and ca$tui que trust exdudet any idea of remiineration except by express ante* 
cedent contract (i 8). 

Debentures and Floating Charges. 

126. A condition contained in any debentures or in any deed 
for securing any debentures, whether issued or executed before or 
. ,, after the passing of this Act, shall not be 

Perpetual debentures. reason only that thereby the deben- 

tures are made irredeemable or redeemable only on the happening of 
a contingency, however remote, or on the expiration of a priod how¬ 
ever long. 

Clog on redemption :—^This section provides that a condition which would be a 
clog on the equity of redemption in the case of a mortgage given by an individual shall 
not be invalid In the case of debentures issued by a company (19). But it has been held 
that under the ordinary law any provision in a debenture or trust deed which amounts 
to a clog or fetter upon the company’s power to redeem the property charged, whether 
specifically or by way of floating charge, is void in the case of a company as completely 
as in the case of an individual (20). It was held in England that a company authorized 
to borrow money on debentures had no power under its memorandum of association 
to issue irredeemable debenture stock (21). The equitable principle that a mortgage 
cannot be made irredeemable applies to other mortgage transactions of companies (22). 

Redemption of debentures :—^Where the debenture becomes enforceable on the 
happening of certain events, the debenture-holders have a right to require payment on 
the happening of those events, but they do not put the debenture-holders in a position 
of being compelled to accept payment. Where the events are entirely within the control 
of the company it cannot, by determining the event, compel the debenture-holders to 
accept his money at a moment’s notice (23). But debenture-holders cannot refuse to 
accept payment on the company being compulsorily wound up (24). 

Where debentures become enforceable on the happening of certain events, but 
can only be compulsorily redeemed by the company by payment of a premium thereon, 
the guarantors of the interest of such debentures can give the usual notice to such 
debenture-holders and pay them off their principal and interest but without being under 
the necessity to pay them the premium that the company would have had to pay, if 
they had wished to pay off the debentures before the security became enforceable (24), 

Effect of death of del^ture-Kolder : —^Thc death of a registered holder of deben¬ 
tures docs not relieve the company of the obligation to seek out its creditors, the com- 

(18) In re Acclcs [1902] W.N. 164, 18 T,L.R. 786. Sec also the** Indian Trusts Act (II of 
1882), s. SO. 

(19) Sec Cuban Land Co. [1921] 2 Ch. 147 at p. 151. 

(20) Krcglinger v. New Patagonia Meat dec. [1914] A.C. 25. 

(21) Southern BrazillUn &c. Co. [19051 2 Ch. 78. 

(22) Knightsbridge Estates Trust v. Byrne [1938] Ch. 741. Sec also Samuel n, Taitah 
Timber Corpn. [1904] A.a 323, following Noakes & Co. v. Rice [1902] A.C. 24 { 
Krcglmger y New Raragonia Meat Co. [1914] A.C. 25; De Beets Consolidated 
Mines t). Bntish S. Africa Co. [1910] 2 Ch. 502, 11912] A,C. 52. 

General Motor Cab No. 2 [1912] 56 Sol. Ja 573. 

Koitner & /«* East Ltd. [1913] 82 L-J. Ch. 214, 109 
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Rojrti|dk^ 09 » on riflit of did»o«dMtre«lieUor not fOofol t—Tlie cOtMliticm of debenture! 
bsued by a {xrivate company made fhe prindpal money tbereby secured immediately 
payable^ in oermin events and jKrovided that ^*00 action shall be tahen under this deben¬ 
ture accept wldi tiMf consent in writing of a majority ci the debenture-holders’' the 
meaning of the terms being defined. The principal money secured by some of t|te 
debentures became payable under the conditions an action was brought to recover 
the principal with interest. The consent in writing mentioned above had not however 
been obtained, it was held: (I) that there was nothing illegal in a restriction in a 
debenttue deed on the rights of a debenture-holder, so that a provision that a majoiity 
of the debenture-holders might by resolution modify the terms of the debentures or 
fetter or restrict the rights of the debenture-holders was legitimate, provided that the 
majority acted in good faith and not by way of oppressing any individual debenture- 
holder; (2) that the condition under consideration was not repugnant to the previous 
condition making the principal money immediately payable in certain events, and, as 
it was a condition precedent which had not been fulfilled, judgment was given for the 
defendant (25). 

Construclioii of dabeufttre deed :—company issued debentures which it covenanted 
to pay off *’on or after January Itt, 1898,’* the debentures to be paid oft being sdected 
by ballot, and six months’ notice being given to the holders thereof. The company 
contended that the debentures were repayable after the above date only after a ballot 
had been held and six months’ notice had been given to the holders of the drawn 
debentures. It was held, that inasmuch as the covenant created a Uabili||||||^ off on 
or after the date specified upon demand, the clause seeking to limit its operation to 
such debentures as should be drawn by ballot was void for repugnancy (27). 

\\liere the combined effect of the debentures and trust-deed executed by a company 
was to give a floating charge on its assets and it was provided thereon that the principsd 
money thereby secured should become immediately payable if an order was made or 
an effective resolution passed for winding up the company^ it was held that when the 
business of the company came to an end by winding up the security ceased to be a 
floating one and the debentures became immediately payable and the security became 
enforceable (28). As to how the amount due to each debenture-holder for interest and 
principal should be calculated in a case where a series of debentures are issued to rank 
pari passu as a floating charge, see the case noted below (29). 

Stock which is expressed to be ’’redeemable” at the option of the company is not 
repayable on the demand of the holder (30). 

Power to modify terms:—^To give a power to modify the terras on which deben¬ 
tures in a company are secured is not uncommon in practice. The business interests of 
the company may render such a power expedient even in the interest of the class of 
debenture-holders as a whole* The provision is usually made in the form of a power 
conferred by the instnunent constituting the debenture sectirity upon the majority of 
the class of holders. It often enables them to modify by special resolution properly 
passed the security itself. The provision of such a power given to a majority bears 
some analogy to such a power as that conferred by s. 13 of the English Companies Aa 


i lSlFowlor 0 . Midland Electric Corpm [1917] I Ch. 656. 

26)Pethybridge v. Unibifoetd Co. 11918] 278. 

27)Tewkesbtt^ Gas Co. Jl 9 in 2 Ot. 279. a«nn^ on appeal [1912] I Ch. 1. 
20)Wavw 0 . domptoii i Co/[19141 1 Ch. 954. 

(29) Midland Expmss IM, [19141 1 61 . 41. 

(3a)C!oijmdyi of Edlnb^ n, Wm Umu Bank [1913] A.C. 133. 
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a( 1908 <•. 20 at tfab Ai*\, wbi«^ nuibtes » wajority of tbe ritwrelioMew by a ^wdai 
mdutkui to ^(cr the uticlet of ataodation (31). See note* to $, 109. 

127 . (/) Wliere either before or after the commencement of 
fbia Act a company has redeemed any debentures previoudy issue<h 
the company, unless the articles or the condi- 
Patnr to re-issue re- tions of issuc expressly otherwise provide, or 
ca^****””* ™ imless the debentures have been redeemed in 
pursuance of any obligation on the company 
so to do (not being an obligation enforceable only by the person to 
whom the redeemed debentures were issued or his assigns), shall have 
power, and shall be deemed always to have had power, to keep the 
debentures alive for the purposes of re-issue, and where a company 
has purported to exercise such a power the company shall nave 
power, and shall be deemed always to have had power, to re-issue 
the debentures either by re-issuing the same debentures or by issuing 
other debentures in their place, and upon such re-issue the person 
entitled to the debentures shall have, and shall be deemed always 
to have had, the same rights and priorities as if the debentures had 
not previously been issued. 

(2) ,JBjfticre with the object of keeping debentures alive for the 
purpose of re-issue they have, either before or after the commence¬ 
ment of this Act, been transferred to a nominee of the company, a 
transfer from that nominee shall be deemed to be a re-issue for the 
purposes of this section. 

(3) Where a company has, either before or after the commence¬ 
ment of this Act, deposited any of its debentures to secure advances 
from time to time on current account or otherwise, the debentures 
shall not be deemed to have been redeemed by reason only of the 
account of the company having ceased to be in debit whilst the 
debentures remained so deposited. 

(4) Tbe re-issue of a debenture or the issue of another deben¬ 
ture in its place under the power by this section given to or deemed 
to have been possessed by, a company, whether the rc-issue or issue 
was made before or after the commencement of this Act, shall be 
treated as the issue of a new debenture for the purposes of stamp- 
duty, but it shall not be so treated for the purposes of any provision 
limiting the amount or number of debentures to be issued: 

Provided that any person lending money on the security of a 
debenture re-issued under this section which appears to be duly 
stamped may give the debenture in evidence in any proceedings for 
enforcing his security without payment of the stamp-duty ot any 
penalty m resp ect thereof, unless he had notice or. but for his negU- 

(31) British America Nickel Corpn. e. M. L 01»rieii Ltd. (1927] A.C. $69, fm7] PJC. 6Z< 
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gtee, migibt have di^vered, that the ^debenture was not duly 
stamped, but in any such case the compimy shall be liable tb pay 
the proper stamp^uty and penalty. 

(5) Nothing in'this section shall prejudice-— 

(a) the operation of any decree or order cd a Court of com¬ 

petent jurisdiction pronounced or made before the 
twenty-fifth day of February, 1910, as between the 
parties to the proceedings in which the decree or order 
was made, and any appeal from any such decree or 
order shall be decidea as if this Act had not been 
passed; or 

(b) any power to issue debentures in the place of any deben¬ 

tures paid off or otherwise satisfied or extinguished, 
reserved to a company by its debentures or the securi¬ 
ties for the same. 

5co|ie :—intention of this section is not that the debentures can be made 
perpetual debentures by the postponement on a redssue of the date of redemption, but 
to give the power only to revive the original transaction, not power to enter into a new 
and different transaction (32). The power to rc-issue debentures cannot extend to give 
the company power to issue debentures which arc not the same in their terras, as the 
original debentures (32). 

Effect of SUE»S« (1) :—$ub<sec. (1) nulHites the decision of the Court of Appeal 
in George Rouiledge & Sons (33) which declared that a company could not re-issue 
any del>enture which it had paid off unless it was a condition of the original issue that 
the company should hate such power. 

In sub-sec, (1) the word ‘"always** means ‘"before** the passing of this Act (34). 
Effect of SUB-S. (3) :—^Sub->sec. (3) counteracts the effect of London Petroleum &c. 
Trust V. Russim Petroleum Co. (35) in which it was held in a case where debentures 
were deposited to secure advances on current account and the advances were repaid 
while the del>entures remained so deposited, that the debentures had been redeemed 
and the security was gone. 

Section is retrotpective 5—^Thc section is retrospective except as to cases decided by 
a Court of competent jurisdiction before 25th February, 1910. A winding up order 
made before that date is not an “order** within the meaning of sub-sec. (5) (36). 

128 . A contract with a company to 
Specific performance of take up and pay for any debentures or the 
debentures. company may be enforced by a decree for 

speafic performance. 

Spnetffc performaneo :—^Ih the case of debentures issued by a company this section 
relaxes the rule that specific performance cannot be granted in respect of a contract to 
lend money even to a company as was held in South African Territories v. WaUington (37). 

^) Autofagasra fire. Ey. Co.*s Trust Deed [1939] Ch. 732. 

(33) 09041 2 Ch. 474. See also Tasker St ^ns [1905] 2 Ch. 587, and Rumian F. & L. 
Fuel Co. [19071 2 Ch. 540. 

(34) Fitagerald t». l4iar^ [19(^8] I IR, 279. 

(35) [19071 2 Ch. 540. 

(36) New Limdcm Suburban Co. [1908] 1 Ch. 621. 

{37){I89«J AT. 309. 
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That onlinaiy rvikt U tliat a ccmtract no Imd money simjily nc on a mortgage cannot tK 
tpedficaHy enforced* compensation in money beitig an adequate rcileC(38). ^*Until 
a. Id of tike (Eng.) Companies Act, 1907^ reproduced by tbk («♦ 76 of Act of 1929) 
section, specific performance of such an agreement could not be enforced. The meaante 
of damages on breads of such a contract was merely the adtual loss by the breech* 
The company could not sue for the amount of the debenture or of the instalments unpaid 
thereon*’(39). Where a loan has been made, the Court will however decree specific 
performance of an agreement to give security <40). 

Whom It will not be granted :~<A company after forfeiting debentures for failure 
to pay calls is not entitled under this section to an order for specific performance of a 
contract to take and pay for debentures, notwithstanding the articles of association 
containing a stipulation purporting to be applicable to such debentures, that a share¬ 
holder after forfeiture of shares shall still liable for calls as if the shares had not 
been forfeited (41). 

129. (1) Where either a receiver is appointed on behalf of the 
holders of any debentures of a company securred by a floating charge, 
or possession is taken by or on behalf of those 
debenture-holders of any property comprised 
in or subject to the charge, men, if the com¬ 
pany is not at the time in course of being 
wound up, the debts which in every winding 
up are under the provisions of Part V relating to preferential pay¬ 
ments to be paid m priority to all other debts, shall be paid fortn- 
with out of any assets coming to the hands of the receiver or other 
person taking possession as aforesaid in priority to any claim for 
principal or interest in respect of the debenttires. 

(2) The periods of time mentioned in the said provisions of 
Part V shall he reckoned from the date of the appointment of the 
receiver or of possession being taken as aforesaid, as the case may 
be. 

(3) Any payments made imder this section shall be recouped 
as far as may be, out of the assets of the company available for 
payment of general creditors. 

The debts entitled to preferential payment in the winding up arc specified in s. 230. 
For cases see notes to that section. 

Freferantial payments Where a receiver is appointed or takes possession of 
property as mentioned in this section, the right of preferential payment of one year’s, 
assessment of income*>tax remains notwithstanding that the assessment is not made until 
after the date of appointment of the receiver or of his taking possession (42). A receiver 
and manager appointed by the debenture-holders, who, after notice of any claim that 


Payments of certain 
debts out of assets subject 
to fioatiiic charge in prio¬ 
rity to claims under the 
charge. 


(38) 8. 21, d. (a), Spedfic Relief Act (I of 1877) and Western Wagon and Property 
Cfe. y. West [imj I C3i. 271; R<^ v. ChalU* [1859] 27 Beav. 175 at vp. 178, 179; 

». iSadarjan BiW 11915] 43 CaL 59; Ram Het v. PoUtar [1931] 7 Ludt. 

[1862] 30 Bear. 371 (377); Sew Hngh o. Mukha Sii^ 

(39) n* [1873]LR. S VJC. 34« (354). 

(40) Hennaiin v. Hodgm [1873] 16 Eq. 18. 

(41) Kuaala Pahi RubW Estate v. Mowbray [1914] W.N. 321, 111 I*T. 107?. 
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it Iiiwkr ^ tecti^o* piyt wmf ^ cmjpmf^ mm to ordinary cmiimn 

in ^ latMMi ai tatiying on Itt liWtsnM witkout maliliig car attempiing to inalMi nay 
proyitIcMi to the |)ietoential^ daiisu It guilty of » breach of the provltiont of 
tecOon atid It lialide in damaget (43). 

It Wat hdd In Len^ Mmhyr ComoUdated C0liierk${44) that the {areferendai righit 
of oreditort over thotc of dehenttire-hoidert appUed only to the ptopeny secured by 
a Boating charge. Tiierefoie where the floating charge over certain {property oeated to 
floati directly a receiver wat appointed^ but had become cryttaliaed by the appointmenf* 
the creditort bad no ri^ under the Act to be paid in priority to the ddbentiire*holdert 
out of the assets comprised in that property. But the creditors wiU have priority in 
respect of other property over which no reedver was appointed (45). 

The daims of ^e rating authtwity of the district in which certain properties of a 
company were situated could not be put Bum the daims of ordinary creditors 

when in competition with the rights of secured creditors (46). It appears that in this 
case the company was not in liquidation and a receiver and manager was appointed 
out of Court unto a power contained in the debenture deed. See also British FuUersi^ 
E<tnh Co.^ Ltd, (47) where it has been held that a rating authority has no right to rank 
ahead of ordinary creditors against sums in the hands of the receiver for debenture* 
holdersi since the appropriate remedy is by distress. 

Order of payments :—^When in a debenture-holder's action the assets prove insuffi¬ 
cient, they arc applicable in the following order: (1) costs of realization, (1) costs 
induding remuneration of the receiver, (3) costs, charges and expenses of debenture 
trust-deed including the trustees' remuneration, (4) plaintiff's costs of action, (5) pre¬ 
ferential creditors and lastly (6) the debenture-holders (48). For what has been held to 
be preferential payment under this section see the cases noted below (49). 

Priority :—When the receiver Is appointed by a debenture-holder whose debenture 
is secured by both a fixed and floating charge, the priority given to the preferential 
debts applies only in respect of assets subject to the floating charge (50). In tEe last 
noted case at p. 512 Lawrence L. J., observes: “S. 107 (s. 129 of the Indian Aa) is 
directed specifically to debentures secured by a floating charge and to those only and 
intended to provide for the payment out of the assets subject to the floating charge of 
those debts which under the provisions of s. 209 (s. 230 of the Indian Act) would be 
entitled to priority in the case of a winding-up in priority to the claims of the debenture- 
holders under the floating charge. In my judgment the fact that the debenture in 
the present case is one which combines with the floating charge a fixed charge, does not 
bring the section into operation as against the assets comprised in the fixed charge.'* 

A mill company issued mortgage debentures and created in favour of the debenture^ 
holders a fixed charge on its immovable properties and a floating dharge on rest of its 
properties and undertaking. In the suit by the debcnturc-holdcts to enforce their 
security a receiver was appointed by the Court for the protection of the propeny. The 
mill hands had not been paid for at least three months and had gone on strike creating 
a disturbance which threatened the safety of the company's property. The receiver was 


(42) Cowers V. 

(43) Woods o. 

AE.lt. 65. 

(44) [19291 I Ch. 498. 
(4$) Griffin 


Walker [1930] I Ch. 262. 

WinskUl [1913] 2 Ch. 303; Westminster City Council o. Haste [1950] 2 


[1941] 165 L.T. $7. 


Hotel Co., Joshva Tetl^ & Sons, Ltd. v. The Comp 
06) Mayfair A General Property %ust, Ltd. [1945] 2 All. E.I 
(47) [1901] 17 TX.R. 232. 

(48iQyftocorrwg Comciy Co. [1926] Cau 951. 

(4d)](0a, Coofie & Co. {1911} 2 Ch. 223; Natioiuil P. Bank o. Uohed Eloettic thetama 
n9l«} 1 Ch. 132: Ashley & Sndth UA. (1918] 2 Ch. 378. 

^ to lohn 0 . Sun^ Bhah (1938] 

Au 969, [1938] A« 609^ 
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theteCorc autli&ri2«d by Ibe Court to raise money on such oomis os lie a!ii||bt tbinlc 
proper* in pursuance ^ that authority the reccdw entere«i into an agreement wii^ A 
under whkh A ksat Ba 31,000 to the receiter to pay salaries of the mill employees and 
took away the tnoveable properties of the company which A claimed to have purchased 
and it was agreed inter nlia that if the goods removed by A were found to be the 
property of or under lien to A, then the receiver shall hypothecate to A sufficient property 
worth lU. 60,000. Held (1) that as the goods were found to be the property of A, the 
receiver became bound to hypothecate to A property worth Rs, 60,000; (2) that though 
under the terms of the aforesaid agre4nnent the lender A shall be subrogated to tbe 
same rights of preferential payment as the relevant sections of the Companies Act 
prescribed for labourers and workmen, and in a debenture^holder*s action, as in a 
winding up of the company, this preferential right was limited to the property subject 
to a floating charge; (3) that A was entitled to a charge in priority to the debenture* 
holders, and the fact that there was not in fact any hypothecation to A could not help 
the debenture-holders, for against them an agreement to hyjmthecatc was as effectual 
as an actual hypothecation; and (4) that under the authority given by the Court the 
receiver could validly raise money by a charge on the company's property ranking in 
front of the debentures (51). 

A receiver appointed at the instance of a debenture-holder cannot be allowed to 
disregard the forward contracts entered into by the company before the appointment of 
the receiver (52). 

Jeopardy :—^Debenture-holders, who have a floating security upon the undertaking 
and all the property, present and future, of a company, are entitled to the appointment 
of a receiver of the property subject to the debentures, if their security is in jeopardy, 
although nothing is payable in respect of principal or interest and there has been no 
default or breach of contract by the company (53). The security of the debenture-holders 
canno^be said to be “in jeopardy'* unless there is a risk of some portion of it being 
seized or taken to pay claims which are not really prior to the claims of the debenture- 
holders. The Court refused to appoint a receiver on the ground of jeopardy where the 
debenture-holders merely showed that their security, if realized, would he insufficient to 
pay the principal and interest in full, but could nor show any damage or outside creditors 
seizing the assets (54). 

There is jeopardy where practically the only assets of a company consists in its 
reserve fund and the company proposes to distribute that among its shareholders without 
making provision for the debenture-holders. In such a case where nothing has other¬ 
wise occurred to make the debenture security enforceable, the Court appointed a receiver 
and this ipso facto made the debenture security enforceable (55). 

The jeopardy must be from some act which would be wrongful as against the 
debenture-holder, or which would amount to a destruction of his security. If there 1$ 
a specific charge on part of the assets and a floating charge on the rest and execution 
is threatened against the former, it will be a ground for the appointment of a receiver (56). 

Becetver The : section applies even if the receiver is appointed by the debenture- 
holders and not by the Cxmrt (57). A receiver appointed in a debenture-holder's action 
may claim recoupment under this scaion of rates paid by him (58). 


(51) Uxman v. John [1945] P.C. 121. 

(52) Newdigate Colliery Ltd. [1912] 1 Ch. 468. 

(53) London Pressed Hinge Co. [1905] 1 Ch. 576. ^ 

(54) New York Taxi Cab Co. [1913] I Ch. I. 

^ ^ *“**“ *** 

* Co. {1915} 112 L.T. -*85. 

(57 8«™by’» Ltd. [1899 <V.N. 103. 

(58) Mannesman Tube Co. [1901] 2 Ch. 93. 
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itie <Mmnmp frovidc, the mmtt» metf 

Oiitltled to tlw^ mouooradon in priority of tbe dcbefatipe iftock liolders« buti such 
temitoeratioii docs not continue aftet' the appdntmeiit of a receiver (59). 

Floailtig diaffo t-^A ^tlng security remains dormant and cannot become fiaed 
m crystatteed until tlie company ceases to bo a going concern or until iht debentute- 
holders intervene by applying Im a receiver or otherwise (60). *^A doating charge is a 
present charge tbous^ it does not dnaliy attach or crystaliae upon any specific pr<^>erty 
until the happening of some event which puts an end to the right of the company to* 
deal with the property In the course of its business** (61). As to what constitutes a 
fixating security see NaHonaf P. Bank v. United Blecttic Theatres (62). 

go long as the debentures continued to be a fioating charge^ that U» until the 
appointment of a receiver, they could not prevent the company’s solicitor from acquiring 
t]^ ordinary soUettor’s lien given by the general law and not a charge created by the 
company (63). As service of a garnishee order nisi did not operate as an assignment in 
equity or amount to a transfer of the debt, the tight of the garnishor was subject to 
the doating security of the debenture-holders which was capable of becoming a specific 
charge when the debenture-holders intervened (64). 

‘ Emptoymoat of agent :—Where a receiver appointed by the Court in a debenture- 
holder’s action employs an agent to introduce a purchaser of property belonging to the 
company without leave of the Court, the agent, even if successful in finding a purchaser, 
is not entitled to any commission. The Court will however consider such a case on 
its merits, and in a proper case it is open to the Court to say that it is not equitable to 
take advantage of the agent’s efforts without some compensation to him, the amount 
of such compensation to be entirely in the discretion of the Coiut (65). 


Statements, Books and Accounts. 


Books to be kept by , 130- (/) Every company sfmll cause 

company and penalty fortO bc kept proper books of aCCOUflt With rcSpCCt 
not keeping proper books. i i 

(fl) all sums of money received and expended by the company 
and the matters in respect of which the receipt and 
expenditure takes place; 

{b) all sales and purchases of goods by the company; 

(c) the assets and liabilities of the company. 

(2) The books of account shall be kept at the Registered office 
of the company or at such other place as the directors think fit, and 
shall bi open to inspection by the directors during business hours. 

[(3) Where a company has a branch office, the company shall 
be deemed to have complied with the provisions of sub-section \l) and 
sub-section (2) if proper books of account relating to the transactions 


<59) Locke A Smith Ltd. (19141 1 Ch. 687. 

(60) NiiItapenmj8l v. Krishna |i9i51 29 Mi.J. 110, 30 I.C. 286. 

(61) Imperial Bank v. Ben«^ ^tional Bank [1931] C 223, ^ Cal. 136, 34 C.W.R 605. 
53 C.L.J. 269—tw Rankin C. I. This case has been reversed in the Privy Council, 
but not on this {mint; v»de Imperial Baidc t>. Bengal National Bank [1931] P.C 
245, 58 LA. 323, 35 C.W.R 1035. 

(621(1916] 1 Ch. 32. 

W^Burton Electrical Engineerinf Cornn. [1892] 1 Ch. 434. 

(64) Norton v. Yaw* ri«l] 1 KJ. UK 

‘dS) National Flying Stervfce Co. [ISS#] 154 t.T. 493, 
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effected a$ thtt broach ore hep at the branch cffkv and poper 
summarised reti&ns, made up to dates at intervals of not more than 
two months, are sent by the branch office to the re^tered office of 
the company or other place referred to ia sub-section (2).] 

(4) In the case of a company managed by a mana^ng agent the 
managing agent, or where the managing agent is a firm or company, 
the partner or director of such firm or company and in any other 
Case the director or directors who have knowingly by their act or 
omission been the cause of any default by the company in comply¬ 
ing with the requirements of this section, shall in respect of such 
o^ence he liable to a fine not exceeding one thousand rupees. 

Amendment :—^This section is new and is on the lines of s. 122 of tlie English 
Act of 1929. It has been substituted for the original section 130 by the Companies 
(Amendment) Act, 1936. The Select Committee observed; “We consider it sufficient 
that inspection should be possible at any time during office hours, and have amended 
sub-section (2) accordingly* Having regard to Indian practice the directors of a company 
should, we think, be made liable to a penalty under this section only in those cases 
where the company is not run by a managing agent. We have accordingly provided 
that the managing agent, where there is one, shall be responsible for sectulng compliance 
with this section,” 

By the amending Act II of 1938 $ub-s. (3) has been renumbered as sub-s. (4) and the 
new sub-s. (3) within square brackets has been inserted, 

Sub-8. (1) of this new section provides in detail how the books of account are to 
be kept, Sub-s. (2) says where the books of account are to be kept and provides for 
inspection by directors. The new sub-s. (3) deals with accounts of a branch office of 
the company. Sub-s. (4) lays dovm the consequences of default in complying with the 
requirements of the section. 

Accounts :—^The accounts of a company should be kept in a manner which prudent 
business people would adopt. A company is entitled to charge t<^ capital account the 
interest on the borrowed money during the period of construction (66). As to the 
evidentiary value of entries in books of a company in a winding up, see s. 240 post 

SUB-S« (2). Inspection by Directors :—Under this sub-section a director is entitled 
to make inspection of accounts not only personally but also through an agent, provided 
there is no reasonable objeaion to the person chosen as agent and the latter undertakes 
not to utilire the information obtained by him for any other purpose than the purpose 
of his principal (67). 


131. (J) The directors of every company shall at sofhe date 
not later than eighteen months after the incorporation of the com- 

Annuai baiance-d«ct. Subsequently once at least in every 

calendar year lay before the company in 
general meeting a balance-sheet and pofit and loss account or in 
the case of a company not trading for pofit an income and expen¬ 
diture account for the period, in the case of the first account dnee 
the incorporation of the company and in any other case since the 
peceding account, made up to a date not earlier than the date of 


Bueno* Aym &c. Qo. [I90«] 
(67)yapharia v. Supicme G. P. 


W.N. 187. {\m\ 2 Ch. «54. 
Co. {1948} )sa Bata. hM. 140, 
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the meeting by more than nine months or m the ease of a company 
cartyins on business or having interests outside **the whole of Indus 
except Part B States** [**aU the Provinces of Pakistan**vAn Pakistan] 
by more than twelve months: 

Provided that the registrar may for any special reason extend 
thc' period by a period not exceeding three months. 

(2) The balance-sheet and the profit and loss account or income 
and expenditure account shall be audited by the auditor of the 
company as hereinafter provided, and the audimr’s report shall be 
attached thereto, or there shall be inserted at the foot thereof a 
reference to the report, and the report shall be read before the 
company in general meeting and shall be open to inspection by any 
member of me company. 

(3) Every company other than a private company shall send 
a copy pf such balance-sheet and profit and loss account or income 
and expenditure account so audited together with a copy of the 
auditors report to the registered address of every member of the 
company at least fourteen days before the meeting at which it is to 
be laid before the members of the company, and shall deposit a copy 
at the rtristered office of the company for the inspection of the mem¬ 
bers of me company during a period of at least fourteen days before 
that meeting. 

Amendment :—By the Companies (Amendment) Act, 1936, the new sub-s, (1), on, 
the lines of sub-s. (1) of s. 123 of the English Act of 1929, has been substituted for the 
original sub-s. (1), in sub-s. (2) the words in italics have been inserted, in sub-s. (3) for 
the words “such balance-sheet so audited” after the words “send a copy of,’’ the words 
in italics have been substituted, and for the words “seven days” in two places the words 
“fourteen days” have been substituted. By the said amending Act sub-s. (4) has been 
omitted, as provision for penalty for default has been made in the new sub-s. (3) of 
s. 133* For the effect of these amendments see Introduction. 

In sub-s. (1) the words “all the provinces of India” and “all the provinces of 
Pakistan” were substituted for “British India” by the India (Paki^n~~in Pakistan) 
[Adaptation of Indian (Pakistan—^in Pakistan) Laws] Order, 1947. In India for the 
words “all the Provinces of India” the words “the whole of India except Part B States” 
have been substituted by the Adaptation of I.aw8 Order, 1950. 

As to what is a general meeting, see notes to s. 76. 

A company is under a statutory duty to issue proper balance-sheet and the existence 
of some disputes regarding amounts due to the company does not relieve the company 
frmn such duty (68). 

Scope of soctiotk i —^When a company fails to get its accounts balanced and a 
balance-sheet prepared and to make a list of its members, it should be convicted under 
this section (now $ub«s. (3) of s, 133] rather than under s. 134 (4). That the accounts 
had been called for by various criminal Courts in connection with other cases is no 
ddtence (69). 

{681 Punjab flying Qub LiA f19331 L. 361. 

(695AJtt 0. Emp.ll934J C «, 37 im 
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fcilMNid {iDndl :^A provUion in the articles o( a$80CtiUQii that tha dtoctxMrt 

laay form an ifitemal metvc fund on the terms that it need not be disdosed in the 
balance-sheet nor shall the auditors disclose the same to the share-holders, is ultra vrrts 
and inconsistent with the provisions of this section (70). 

AiMltlor*s certiheale and Uability z—As to the powers and duties of auditors, sCe 
s. 145 and notes thereto. The auditor will be liable for improper payments made by 
the directors and naturally resulting from his breach of duty (71). Where the auditor's 
certificate of the net profits of the company has been given on a wrong principle, it is 
not conclusive, and the Court is not bound by it (72). Auditors signing the auditors’ 
report in a false balance-sheet which is to the effect that in their opinion the balance- 
$tmet is drawn up in conformity with law and exhibits a true and correct view of the 
company's affairs, wilfully makes a false statement in the report and are liable to 
prosecution under s. 282 (73). 

The opinion of an accountant or an auditor that a balance-sheet which does zK>t 
disclose the true state of affairs of a company has been properly drawn up, is of no value 
and no opinion expressed by an auditor or accountant can turn a false balance-sheet into 
a true one (74). 

Auditor’s duties: —^The duty of an auditor is to give information in direct and 
express terms (75), and not merely to arouse inquiry (76). To insert a lump sum in a 
balance-sheet for goodwill, trade marks, machinery, furniture and fixtures without giving 
separate values for each class is not a compliance with the law (77). For fuller notes 
see those to ss. 144 and 145 and reg. 108, Table A. For form of a balance sheet sec 
Form F of the Third Schedule. 

Jurisdiction of Magistrate s—A Magistrate has jurisdiction to entertain a complaint 
against a director for failure to comply with the provisions of this section. But 
ordinarily a Magistrate should be chary of proceeding on a complaint of this kind 
except after reference to the registrar or on the complaint of a responsible person (78). 

There is nothing in the Act to suggest that the complaint of the registrar of joint- 
stock companies is necessary before a prosecution of a company or its directors can 
be entertained (79). 

Registrar’s complaint :—It was however held by the Punjab Chief Court that the 
registrar being the only person authorized by the Local Government under s. 220 (b) 
[s. 248 (2) of the present Act] of Act VI of 1882 for instituting and conducting all 
prosecutions under the Act, especially where the prosecutions were in connection with 
a breach of the rules relating to submission of the balance-sheet and other periodical 
returns, a complaint for wilful default in filing a balance-sheet not brought by the 
registrar but by a clerk of his office and counter-signed by the Public Prosecutor was 
bad in law and not cntertainable by a criminal Court (80). But in a later case the same 
Court held otherwise (81), and so did the Nagpur Court (82). 


(70) Newton v, Birmingham Small Arms Co. 11906] 2 Ch. 378. 

(71) Spackman d. Evans [1868] L.R. 3 H.L. 171 at pp. 196 & 235. 

Chmergatc Hat Manfg. Co. (1915j 2 Ch. 338; Crickton*, OU Co., (infra). 
i-tlc Directors & others, Karachi Bank [1932) 8. 4, 134 I.C. 993. 

Remembrancer «rf Legal Affairs v. Akhil ^ndhu [1936] C. 680 
(o83), 40 C.W.N. 1341, 

ra London & General Bank No. 2 [I895J 2 Ch. 673. 

2 Ch. 184, on appeal [1902] 2 Ch. 86. 

^•»hm & Co. [1912]*2 K.B. 3S4. 

*’• 8 AX.J. 1260, 12 I.C. 972. 

C. 42, 48 CJLJ. 236, 229 I.C. 109. 

,0£"*P- Shibdas [1910J 35 P.W.R. 1010 (Cr.). 

?“P- 24 LC. 962, 14 P.R. 1916 (Cr.), 17 Cr. L.T 242 

(82)Laxml Karain v. Mahajan [1928] N, 186, 29 Cr. L.J. 581, 109 LCl, S97, 
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0fa»»clor*» 1^ parson wtio aict# m a director manager cannot set in 
answer to proaecntioii that he was not legally a director or manager. Every person who 
at any time during the default in complyitig with the provisions of this sectkm acted 
u a director or manager is liable to be convicted (83). 

If a person Joins a board of directors of a bank and allows his name to be used 
as a bait to induce the public to deal with the bank, he must take the consequence if 
he does not etertise due care and attention in signing a false balance-sheet, and the 
fact that be did not attend the meetings of the board or had no knowledge of banking 
and accounts will not exonerate him from his liability, though he may be entitled to 
some sympathy on that account [see note (73), supra]. 

Where the balance-sheet is not made out and filed with the registrar in time, the 
chairman of the board of directors cannot e8ca|ie liability on the ground that he 
depended upon the managing agents to take proper steps, and on several occasions 
asked tltem to do so (83). In such a case the fact that one of the members of the firm 
who acted as managking agents was also punished in his individual capacity as a 
director is no reason for not punishing him as a member of the firm (83). 

Punishment |»roTided for false return etc. :—In addition to the penalties imposed 
in 8ub-8. (3) of section 133, if any person in any return, report, certificate, balance-sheet 
or other document required by or for the purposes of this Act wilfully makes a statement 
false in any material piirticular, knowing it to be false, he shall be liable to be punished 
with imprisonment for a term which may extend to three years and shall also be 
liable to fine (84). 

Contents of halance-skeet :—A balance-sheet must not be a mere inventory, but 
must be in the nature of a pictorial representation of the trading position of the com¬ 
pany, easily appreciated by persons reasonably able to understand commercial expressions 
and' commercial conditions (85). A banker in drawing up a balance-sheet is as much 
bound to disclose an overdraft as a loan. Consequently where there has been non¬ 
disclosure of an advance, it is immaterial whether it was a loan or an overdraft (85). 

Overdraft :—Overdrafts are the usual accompaniments of current accounts. Over¬ 
drafts based on a deposit account is unknown (86)1 

Ba!aac«-sh«ot whoa frauduleitt :—^The balance-sheet of a company engaged in 
hazardous trade will not be considered delusive and fraudulent merely because an 
estimated value was put upon assets which were then in jeopardy and were subsequently 
lost or because the company was obliged to borrow money to pay the dividend provided 
the fact fairly appeared on the balance-sheet and the balance fairly represented profits (87). 

SUB-S, (1). Proviso t —The proviso empowers the registrar to extend the period 
mentioned is sub-s. (1) by a period not exceeding 3 months, for any special reason. It 
docs not authorize him to condone the failure to hold the annual general meeting in any 
particular year, nor does it enable him to condone the failure to lay before the general 
meeting a balance-sheet and profit and loss account or the income and expenditure 
account, as the case may be, made up to a date mentioned in sub-s. (1) (88). It has 
however been held by the Madras High Court that when the registrar condones the 
delay in holding a general meeting, the delay in filing the balance-sheet before the general 
body at their meeting must also be deemed to have been condoned (89). 


(83) Totatam o. £mp*, supra. 

(84) Vide s. 282, 

(85) SMptd. fit Hemembrancer of L, A. v, Akhil Bandhu [1936] 40 C.W.N. 1341. 
(fgSuptd, fic Remembrancer of L, A. u, Akhil Bandhu [1936] 46 CWJNf. 1341. 
{67)StrWcr»s case [1869] 4 Ch. App. 475. 

{88)Bha^rath u, Emp. {1948} C. 42, 48 C.L.J. 236, 229 LC. 109-.per Lewige J. 
(89) In re Jamanujam [1941] M. 504, [1941] I M.L.J, 419, [1941) MLW.N, m 
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Apped Wb«« ^ eonvicdon ia not of the manaifi^ driector Imt of tbe coin* 
pony, on appeal by the fotiner is incompetent The appeal in such a case Is not pro- 
peily instituted unless it is by the company through soqae authorized agent (90). 


131 A* (/) The directors shall make out and attach to every 
balance-sheet a report with respect to the state of the company*s 
, affairs, the amount, if any, which they recom- 

tmm report. mend should be paid by way of dividend and 
the amount, if any, which they propose to carry to the Reserve Fund, 
General Reserve or Reserve Account shown specifically on the 
balance-sheet or to a Reserve Fund, General Reserve or Reserve 
Account to be shown specifically in a subsequent balance-sheet. 

(2) The report referred to in sub-section (I) may be signed by 
the chairman of the directors on behalf of the directors if authorised 
in that behalf by the directors. 

(3) The provisions of ‘^sub-section iff* of section 130 shall apply 
to any person being a director who is knowingly and wilfully guilty 
of a default in complying with this section. 


SUB-S. (3) :—^By the amending Act II of 1938 sub-s. (3) of S. 130 has been re¬ 
numbered as $ub-s, (4) and a new sub-Ss (3) dealing with accounts of branch offices 
has been inserted. A consequential amendment in sub-s. (3) of the present section* 
that is, by substituting the words ‘‘sub-section (4)’' for the words “sub-section (3)“ 
ought to have been made. This was a curious oversight. The above obscrv’ation was 
made in the previous editions. By the repealing and Amending Act, 1945 this oversight 
has now been remedied by substituting “sub-section (4)’* for “sub-section (3)“ in this 
secdon. 


132. (1) The balance-sheet shall contain a summary of the 
property and assets and of the capital and liabilities of the company 
[in accordance with the requirements indi- 
** balance- ifgms Contained in the form 

marked F in the Third Schedulel giving such 
particulars as will disclose the general nature of those liabilities and 
assets and how the value of the fixed assets has been arrived at. 

(2) The balance-sheet shall be in the form marked F in the 
Third Schedule or as near thereto as circumstances admit. 

(3) The profit and loss account shall include particulars show- 
ins the total of the amount paid whether as fees, percentages or 
otherwise to the managing agent, if any, and the directors respec¬ 
tively as remuneration for their services and, where a special resolu¬ 
tion passed by the members of the company so requires, to the 
manager, and the total of the amount written off for depreciation. 
If any director of the company is by virtue of the nomination, 
whether direcit or indirect, of the company, a director of any other 
company, any remuneration or other emoluments received oy him 


(«I^ A|k V. imp. [1«34] KJ. 63, 37 CWJM. U». 
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fof his own usi, whether as a director of, or otherwise in connecthn 
with the management of, that other company, shall be $h<m>n in a 
note at the foot of the account or in a statement attached thereto. 

Aam^meiit the Companies (An^endment) Act, 1936, the new sub-s. (3) has 

been inserted. It ha$ Introduced a provision requiring disclosure in the profit and loss ^ 
account, now made compulsory under the amended s. ]3i, certain informations of 
importance to the shareholders.— Notes on Clauses, The Select Committee observed:^ 
‘We arc of opinion that it is unnecessary that the profit and loss account should 
disclose the remuneration of a manager who is not a managing agent, but we think 
that the shareholders should have power by passing a special resolution to require 
this information to be included in the profit and loss account.’' 

In 8ub-s, (1) the words in italics within square brackets have been inserted and 
shall be deemed always to have been inserted (thus ghing the amendment a retrospec¬ 
tive operation) by the Indian Companies (Amendment) Act XXX of 1943 which received 
the assent of the Governor General on 27th November, 1943. See notes, infra, headed 
“Balance-sheet of banks.” 

SUB-S. (2) :—^A statement which lumped together assets valued on one principle 
with assets valued on another, and tangible with Intangible assets, is not a ocanpltance 
with the provisions of this section (91). 

Book-debts :—All debts which are entered in the current books of the company 
should be included under the head of book-debts. A debt is none the less a debt, 
though there may be little prospea of its recovery and the company may have means 
of covering the deficit if it is not paid. It is always open to a company to write off 
debts that in its opinion arc entirely irrecoverable; and on that being done such debts 
would cease to be “book-debts”. Therefore all genuine book-debts must be covered by 
the entry against this item whether they arc considered good, doubtful or bad debts, 
and the clear provision of the Form F cannot be whittled down by general consideration 
as to the object of a balance-sheet (92). 

Balance-sheet of banks :—^Immediately after the decision in Shamdasam V. 
Pachkanxvalla {93}^ the Governor General in Council made important exceptions with 
regard to tlic balance-sheets of banks by altering Form F (Sch. Ill) under the power 
vested in him by s. 151. The effect of these alterations was that in the case of banks 
(1) provision for bad and doubtful debtt was not requisite, (2) bad and doubtful debts 
were not required to be mentioned where provision for them had been made to the 
satisfaction of the auditors. For this Form F the new Form F was substituted by the 
Companies (Amendment) Act, 1936. Thereafter a similar notification was issued on 
16th January, 1937. In a very recent rase the Bombay High Court has however held 
as follows:—SS. 131 and 132 make no distinction between a banking company and 
other companies, and by sub-s. (2) of s. 132 a form is prescribed for all companies 
alike. The balance-sheets of all companies must conform to Form F in Schedule HI 
as nearly as circumstances permit The Central Government is empowered by s. 151 (2) 
to ”altcr or add to the forms in the Third Schedule”, but the form as altered or 
added to will be applicable to all companies under sub-s. (2) of s. 132. To differentiate 
between one class of companies and another would ly amending that section itself and 
the power of legislating is not conferred upon the Central Government by s. 151. So 
long as s. 132 (2) stands as it is, prescribing only one form of balance-sheet for all 
companies, the Central Government cannot usurp the power of the legislature by issidng 

(91) Galloway u. Schltt, Sebobm fie Co, [1912] 2 IC.B. 354. 

(92) Shamda8sani u Fochka&watta [1927] B. 414, 2S Bom. L.R. 722. See also Qneen^ 

Eatress o. Moss [IS94] 16 AB. SB* 
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a itotificutlon tliat there will be a liillerent form for banking comfmles* S* ISI (2) 
does j!iot empower the Central Government to add <mt or more new forms to the 
Schedule. S, 151 (3) requires the altered form to be published in the offidai Gazette^ 
but not any new form that is added to the Third Schedule (94). This decision was 
passed m ind September^ 1943 and to obviate the aforesaid objections and nullify the 
effect of the decision a Bill was introduced in the Central Legislature on 8th November 
following for amendment of ss. 132 and 151, rcg. 107 in Table A and Form F in the 
^Third Schedule. The Bill has been passed into law as Act XXX of 1943 giving retrospec¬ 
tive effect to the amendments made therein. In the Objects and Reasons for the 
aforesaid Bill it Was stated that following the recognised practice of banking companies 
in India and the United Kingdom, such companies were by the above mentioned 
notification relieved from the obligation to disclose in Form F in the Third Schedule 
those bad and doubtful debts for which adequate provision had been made in their 
accounts to the satisfaction of the auditors. But practice, howe\er long, cannot, observe 
their Lordships of the Bombay High Court, override the law, and if it be repugnant to 
statutory provisions. Courts of law will refuse to recognize it and will not allow a breach 
of the law to be perpetuated. Sec the amendments in s. 151, Reg. 107 in Table A and 
in Form F in the Third Schedule. 

SUB-S. (1) :—The words ‘‘assets and liabilities'* must be taken in the same 
sense in both the sections, t,e,, ss. 130 and 132 (1) (94). 

Secret reserve :—If any part of a secret reserve is availed of to meet bad and 
doubtful book-debts (it is doubtful whether any secret reserve fund is permissible) it 
must be revealed in the balance-sheet and not concealed (95). 

As to profit and loss account, sec notes to rcg. 97, Table A 


132A. (/) Where a company, in this Act referred to as the 
holding company, holds shares, either directly or through a nomi¬ 
nee, in a subsidiary company or in two or 
BaUtnee-shfet to include more subsidiary companies there shall be 

particulars as to suost- , e t 

diary companies. annexed to the balance-sheet of the holding 

company the last audited balance-sheet, propt 
and loss account and auditors’ report of the subsidiary company 
qr companies, and a statement signed by the persons by whom, in 
pursuance of section 133, the balance-sheet of the holding company 
is signed stating how the profits and losses of the subsidiary com¬ 
pany, or, where there are two or more subsidiary companies, the 
ogjgregate profits and losses of those companies, have been dealt 
with in or for the purposes of the accounts of the holding company, 
and in partitular how and to what extent — 

(a) provision has been made for the losses of a subsidiary 
company either in the accounts of that company or of 
the holding company or of both, and 
{b) losses of a subsidiary company have been taken into ac¬ 
count by the directors of the holding company in 
arriving at the profits and losses of the company as 
disclosed in its accounts'. 


Bank of India [19441 B. 107 (S.B.). 46 i, ,B 70 

(supra). ^ StlsM’s Company Law, Ind. ed. & 46S s 
Palmers Company Prec<sden», ISfli ed. ll938]TPait I. p.“ll .*«•«». p. w. 
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Provided that it shall not he necessaryt to specify in any s^uch 
statement the actual amount of the profits or tosses of any subst- 
diary company or the actual amount of any part of any such profits 
or losses which has been dealt with in any particular manner: 

Provided further that for the purposes of this section an invest¬ 
ment company, that is to say, a company whose principal business 
is the acquisition and holding of shares, stocks, debentures or other 
securities, shall not be deemed to be a holding company by reason 
only that part of its assets consists in SI per cent, or more of the 
shares of another company. 

(2) If, in the case of a subsidiary company, the auditors’ report 
on the balance-sheet of the company does not state without quali¬ 
fication that the auditors have obtained all the information and 
explanations they have required and that the balance-sheet is pro¬ 
perly drawn up so as to exhibit a true and correct view of the state 
of the company’s affairs according to the best of their information 
and the explanations given to them and as shown by the books of 
the company, the statement, which is to be annexed as aforesaid 
to the balance-sheet of the holding company, shall contain parti¬ 
culars of the manner in which the report is qualified. 

(3) For the purposes of this section the profits or losses of a 
subsidiary company mean the profits or losses shown in any ac¬ 
counts of the subsidiary company made up to a date within the period 
to which the accounts of the holding company relate, or, if there 
are no such accounts of the subsidiary company available at the 
time when the accounts of the holding company are made up, the 
profis or losses shown in the last previous accounts of the subsidiary 
company which become available within that period. 

(4) If for any reason the directors of the holding company are 
unable to obtain such information as is necessary for the prepara¬ 
tion of the statement aforesaid, the directors who sign the balance- 
sheet shall so report in writing and their report shall be annexed 
to the balance-sheet in lieu of the statement. 

(5) The holding company may by a resolution authorise repre¬ 
sentatives named in the resolution to inspect the books of account 
kept in accordance with section 130 by any subsidiary company, and 
on such resolution being passed those books of account shall be 
open to inspection by those representatives at any time during busi¬ 
ness hours. 

(6) The rights conferred by section 138 upon members of a 
cofn^ny may be exercised in respect of any subsidiary company by 
members of the holding company as tf they were members of that 
subsidiary company. 
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Ammhnttti i-^Tltis iectioa l| JieW. It hat been iti$eited by the Companies (Amend* 
mem) Act* 1?36. It if a rq>roduction* urith certain modificadons, of «. 126 of Ihe 
English Companies Act of 1929. The Select Committee observed: ^'We consider that 
the balance-sheet and profit and loss account of subsidiary companies and the audltoi^s 
report ^uld be dmilated along with the accounts of the holding company^ We also 
conshler that members of the holding company should be empowered to inspect the 
accounts of subsidiary companies and should have rights in respect of them to demand 
investigation. We have made provision to this effect in this clause. We also cemsider 
that when the holding company is a public company subsidiary companies even if 
pdvate companies should not enjoy exceptions from the provisions of sections 83A» 
86 D, 87C, 87D, 91B, 91D, 134 (1) and 144 (5) (iii). We have provided accordingly by 
amendments dealing with these provisions. 

As to subsidiary and holding companies see s. 2, sub-s. (2) and notes thereto and 
s. 54-A and s. 277-M. 

As to an 'investment company”* see notes to t. 87F ante. 

Authentication of 133. (1) Save as provided by sub- 

balance-sheet Section (2) the balance-sheet and profit and 

^ loss account or income and expenditure 

account shall— 

(t) in the case of a banking company, be signtd by the 
manager or managing agent (if any) and, where there 
are more than three directors of the company, by at 
least three of those directors and, where there are not 
more than three directors, by all the directors; 

(h) in the case ofi^ny other company, be signed by two 
directors or, when there are less than two directors, 
by the sole director and by the manager or managing 
agent (if any) of the company. 

(2) When the total number of directors of the company for 
the time being in ^‘the whole of India except Part B States’* ["u// 
the Provinces of Pakistan” —^in Pakistan] is less than the number 
of directors whose signatures are required by sub-section (/), then 
the balance-sheet and profit and loss account or income and expen¬ 
diture account shall be signed by all the directors for the time 
being in “the whole of India except Part B States” [“all the 
Provinces of Pakistan” —^in Pakistan] or, if there is only one director 
for the time being in “the whole of India except Part B States” 
[“all the Provinces of Pakistan” —^in Pakistan], by such director, but 
m such a case there shall be subjoined to the balance-sheet and 
profit and loss account or income and expenditure account a state¬ 
ment signed by such directors or director explaining the reason for 
non-compliance with the provisions of sub-section (/). 

(3) If any default is made in laying before the company or in 
tssumg a balance-sheet and f^ofit and loss account of income and 
expendtiure account as required by^ section 131 or if any balance* 
sheet or profit and loss account or income and expenditure (WC&unt 
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is issued, circulated or published which dtfes not comply with the 
requirements laid down by and under section 131, section 132, sec¬ 
tion I32A and this section, the company and every officer of the 
company who is knowingly and wilfully a party to the default shall 
be punishable with fine which may extend to five hundred rupees. 

Amendment :—^By the Companies (Amendment) Act, 1936, the words in italiqi 
have been inserted in sub-sections (1) and (2) and the new sub-section (3) has been 
substituted for the original sub-section (3). The new sub-s. (3) is a comprehensive 
clause. It provides for penalty for defaults under ss. 131, and 132 and 132A and the 
present section. Sec Introduction. 

In sub-section (2) the words “all the Provinces of India” and “all the Provinces of 
Pakistan” were substituted for “British India” by the India (Pakistan—in Pakistan) 
[Adaptation of Indian (Pakistan—in Pakistan) Laws Order, 1947]. 

In India for those words the words “the whole of India except Part B States” have 
been substituted by the Adaptation of Laws Order, 1950. 

Effect of signing ;—The mere signing a balance-sheet by a director does not make 
it an account stated involving a fresh promise by the director to pay the amount debited 
to him therein, inasmuch as a director signs the balance-sheet not animo contrahendi 
but in performance of his duties as director (96). Similarly balance-sheets including 
fees due to directors and signed by directors are not acknowledgments or written 
promises to pay those fees by the company (97). 

SUB-S. (3) !—Persons who were never directors or officers of the company when 
the dt*fault occurred in preparing a balance-sheet and placing it before a general 
meeting <annot be held liable in respect of offences in not complying with the 
provisions of s. 131 (98). The charge of non-filing of the balance-sheet receives a 
complete answer, if the accused can show that the balance-sheet was not due; it is 
altogether immaterial whether it has or has not been prepared (99). 

134. (/) After the balance-sheet and profit and loss account 
[or the income and expenditure account as the case may be\ have 
been laid before the company at the general 

thereof] signed % the 
registrar. manager or secretary of the company shall be 

filed with the registrar at the same time as 
the copy of the annual list of members and summary prepared in 
accordance with the requirements of section 32. 

(2) If the general meeting before which a balance-sheet is laid 
does not adopt the balance-sheet, a statement of that fact and of the 
reasons therefor shall be annexed to the balance-sheet and to the 
[copies] thereof required to be filed with the registrar. 

(3) This section shall not apply to a private company. 

(4) If a company makes default in complying with the require¬ 
ments of this section, the company and every officer of the company 
who knowingly and wilfully authorises or permits the default shall 

(96) John Shaw & Sons (Salford) Ltd. v. Shaw [1935] 2 K.B. 113 (C.A.). 

(97) Cediseum (Barrow) Ltd. [1936] 2 Cb. 44. 

(98) In re Narasimha Rao [1937] M. 341, 169 l.C. 100. 

(99) Lak8hmana v. JEmp. [1932] M. 497, 35 M.L.W. 661. 

51 
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be liable to the like penalty as is provided by section 32 for a default 
in complying with the provisions of that section. 

Amendmeiit ;—^By the Companies (Amendment) Act, 1936, in sub-s. (1) the words 
in italics in the beginning were substituted for the words “After the balance-sheet has”, 
and the words “of the balance-sheet” were substituted for the word “thereof”. By the 
amending Act II of 1938 in sub-s. (1), (i) after the words “profit and loss account” the 
words within the first square brackets have been inserted, (ii) for the words “a copy 
of the balance sheet” the words within the second square brackets have been substituted, 
and in sub-s. (2) for the word “copy” the word “copies” has been substituted. 

The effect of the amendments is that now instead of one copy, three copies of tlie 
balance-sheet and profit and loss account or the income and expenditure account, as the 
case may be, signed by the manager or secretary are to be filed with the registrar. 

Private company :—If a private company issues prize bonds in the nature of 
debentures, it ceases to be a private company and is therefore bound to file its balance- 
sheet and the profit and loss account with the registrar of companies under this section. 
Default in filing the ^me renders the company and its directors liable to the penalty 
under sub-s. (4)(1). Sec notes to s. 2 (1), cl. (13) ante. 

Director's duty. Offence and punishment :—It is the duty of all the directors of 
a company to see that the particular returns mentioned in this section are submitted. 
If the directors who are responsible for the management of the company and who 
personally know the duties imposed upon them by law make no attempt to see that 
these duties are carried out, there is justification for holding that they have wilfully and 
knowingly permitted the company to fail to carry out those duties, and therefore would 
be guilty of offences under $.32 (5) and sub-s. (4) of this section (2), 

It is not correct to say that a director who is guilty of a default under ss. 32 and 134 
should be punished with a nominal sentence in the absence of any allegation of dis¬ 
honesty or fraud on his part. The provisions of the Act liave been deliberately enacted 
to protect the shareholders and in some cases the general public. Consequently it is 
necessary that when the directors fall to do their duty, the penalties provided in the Act 
should be imposed and the directors should be substantially penalized (2), 

PW in answer to charge under sub-s. (4) ;—In answer to a charge under suh- 
s* (4) in respect of default made in filing the balance-sheet for a certain year, it is not 
open to a director to plead that as no general meeting was called in that year and no 
balance-sheet was laid before the company at any such meeting, it was impossible for 
him or the company to comply with the requirements of the section, when the impos¬ 
sibility was due to his own previous default (2). But in order to bring the case within 
the rule laid down in Park v. Lawton (3), a person whose defence to a charge under 
sub-s. (4) is that compliance on his part with the requirements of the section was impos¬ 
sible on account of no general meeting having been held, it is necessary in the first 
instance to show with reference to s. 76 that the accused officer of the company was 
knowingly a party to the default in holding the general meeting, and when the question 
has not been enquired into at all the case lias not been properly tried and the conviction 
will not stand (4). 

The same persons cannot be charged in rCsSpcct of the same years with offences 
punishable both under s. 131 and this section, because the section clearly contemplates 
the sending of a copy of balance-sheet only after it has been placed before the company 
at a general meeting under 8. 131. Where in a case there is no placing of the balance- 


0)Emp. V, Laxman [1945] 47 Bom. L.R. 600. 

(3) n9nn 

(4) kaj iumar v. Kiig Emp. [1917] 21 CW.Nt 840, 18 Cr. L.J. 325, 38 I.C 437, 
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sheet before the company at a general meeting, the offence under this section cannot 
be committed (5). In a very recent case dissenting from Dehendra v. Registrar (6) and 
explaining Park v, Lawton {3) it haa been held by the Bombay High Court that there 
is no obligation cast upon the company to file the balance-sheet etc. under sub-section (1) 
If no general meeting has been called (7), and the company and Us officers cannot be 
convicted under sub-section (4) of this section although they might have committed 
offences under ss. 76 (2) and 133 (3) (7). 

The default under s, 32 and this section must be intentional and not merely in¬ 
advertent (8). Sec notes to s. 32 (4) for other cases under this sub-section. 

Recovery of fine :—^Where a fine is imposed upon a company under this section, 
the fine must be recovered from the property of the company and cannot be recovered 
from the directors individually (9). 

Jurisdiction :—The Presidency Magistrate in Calcutta possesses jurisdiction to try 
clxarges under this section even wliere the company is situate outside Calcutta, as the 
office of the registrar with whom the balance-sheet is to be filed is in Calcutta (10). 

135. Save as otherwise provided in this Act, any member of 
a company shall be entitled to be furnished with copies of the 
balance-sheet and the profit and loss account 
Right of member of or the income and expenditure account and 
bX^c-^sheer^’an/^ the auditor’ report at a charge not exceeding 
auditor’s report. six annas for every hundred words or frac¬ 

tional part thereof. 

The words in italics have been inserted by the Companies (Amendment) Act, 1936. 

As to the Court which has jurisdiction to pass orders for supplying copies the right 
to which is given in this Act as well for inspection of the records of company, see notes 
to s. 36 


Statement to be published by Banking and certain 
other Companies. 


136. (1) Every company being a limited banking company 
or an insurance company or a deposit, provident or benefit society 
shall, before it commences business, and also 

puWiS" summS* in Monday in February and the fost 

schedule. Monday in August in every year during which 

it carries on business, make a statement in the 
form marked G in the Third Schedule, or as near thereto as cir¬ 
cumstances will admit. 

(2) A copy of the statement together with a copy of the last 
audited balance-sheet laid before the members of the company shall 
be displayed and, until the display of the next following statement, 


{S)In re Narasimha [1937] M. 341, 169 I.C. 100. 

Wfl9l8] 45 Cal. 486. 

(7) Emp. V. Pioneer C. & 1. Works [1948] B. 357, 50 Bom. L.R. 156, 49 Cr. L.T. 515 

(8) Sunder ms u. Emperor [1929] L 836, 10 mh. 521. See also Public PrMecutor u. 

4?*2wN** 1130^ ^ M.L.J. 487, [1941] M.W.N. 1109 and Surendra v. Emp. [1941] 

(9) Dwarka Das v. Emp. [1924] L. 489, 26 Cr. L.J. 799, 86 I.C. 431. 

(10) Dehendra it. Registrar [1917] 45 Cal. 490, 22 C.W.N. 96. 
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kept displayed in a conspicuous place in the reastered office of the 
company, and. in every branch office or place where the business of 
the company is carried on. 

(3) Every member and every, creditor of the company shall 
be entitled to a copy of the statement on payment of a sum not 
exceeding eight annas. 

(4) If a company makes default in complying with the require¬ 
ments of this section, it shall be liable to a fine not exceeding fifty 
rupees for every day during which the default continues ; and every 
officer of the company who knowingly and wilfully authorises or 
permits the default shall be liable to the like penalty. 

(5) This section shall not apply to a life assurance company 
or provident insurance society to which the provisions of the Indian 
Life Assurance Companies Act, 1912, or of the Provident Insurance 
Societies Act, 1912, as the case may be, as to the annual statements 
to be made by such company or society, apply with or without modi¬ 
fications, if the company or society complies with those provisions. 

In sub-s. (2) the words in italics have been inserted by the Companies (Amendment) 
Act, 1936. 

SUB-S. (1). Dates of statement :—omission of a limited company to publish 
the statements specified in sub-scc. (I) on the dates indicated in the section cannot be 
justified by the fact that the omission was due to a change in the closing date of the 
financial year of the company and that the officers of the coin|>any imagined in good 
faith that this justified a change in the dates on which statements were required to be 
published (11). 

SUB-S. (4) :—Where there is nothing in the order of the Magistrate or in the 
summons to show that a particular person was summoned as representing the company, 
or that any proceedings were being taken against the company as smh, the procedure 
in issuing a summons to such a person is clearly incorrect. Sub-s. (4) of s. 136 provides 
for a penalty against the company, and there is nothing to prevent the issue of a 
summons against the company itself. Sub-s. (3) of s. 69, Cr. P. Code provides for the 
service of such a summons (12). 

SUB-S. (S) ;—For the Indian Life Assurance Companies Act, 1912 and the Pro¬ 
vident Insurance Societies Act, 1912 see now the Insurance Act IV of 1938. 


Investigation by the Registrar. 

137. (1) Where the registrar, on perusal of any document 
which a company is required to submit to him under the provisions 
of this Act, is of opinion that any information 
Power of registrar to or explanation is necessary in order that such 
explanation. document may atiord full particulars of the 

matter to which it purports to relate, he may, 
by a written order, call on the company submitting the document 


(U)In re Shamdashani [1924] B, 308, 26 Bom. L.R. 68. 
(12)Sudhir Ranjan v. N. K. Mazumdar [1944] P. 210. 
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to furnish in writing such information or explanation within such 
time as he may speafy in his order. 

(2) On the receipt of an order under sub-section (/), it shall 
be the duty of all persons who are or have been officers of the com¬ 
pany to furnish such information or explanation to the best of their 
power, 

(3) If any such person refuses or neglects to furnish any such 
information or explanation, he shall be liable to a fine not exceeding 
fifty rupees in respect of each offence, and the Court may on the 
application of the registrar and upon notice to the company make 
an order on the company for production of such documents as in 
its opinion may reasonably be required by the registrar for his inves¬ 
tigation and allow the registrar inspection thereof on such terms and 
conditions as it thinks fit. 

(4) On receipt of such information or explanation the registrar 
may annex the same to the original document submitted to him ; 
and any additional document so annexed by the registrar shall be 
subject to the like provisions as to inspection and the taking of 
copies as the original document is subject. 

(5) If such information or explanation is not furnished within 
the specified time, or if after perusal of such information or expla¬ 
nation the registrar is of opinion that the document in question 
discloses an unsatisfactory state of affairs, or that it does not disclose 
a full and fair statement of the matters to which it purports to 
relate, the registrar shall report in writing the circumstances of the 
case to the \Central Government]. 

(6) If it is represented to the registrar in materials placed 
before him by any contributory or creditor that the business of a 
company is carried on in fraud of its creditors or in fraud of persons 
dealing with the company or for a fraudulent purpose, he may after 
giving the company an opportunity of being heard by written order 
call on the company for information or explanation on matters 
specified in the order within such time as he may specify in the 
order and the provisions of sub-sections (2), (3) and (5) of this section 
shall apply to such order. If upon investigation the registrar is 
satisfied that any representation on which he has taken action under 
this sub-section is frivolous or vexatious, he shall disclose the iden¬ 
tity of the informant to the company. 

(7) The provisions of this section shall apply mutatis-mutandis 
to documents which a liquidator is required to file under this Act. 

Amendment :—the Companies (Amendment) Act, 1936, to sub-s. (3) the words 
in italics have been a<ided» By the same Act the sub-sections (6) and (7) have also been 
added. The first amendment provides for intervention by the Court to secure produc¬ 
tion of documents for the information of the registrar; the second amendment extends 
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the powers of the registrar and also makes the section applicable to documents which 
a liquidator is required to file under the Act.—iVoies on Clauses, The Select Committee 
observed: “We have amended the provisions to be inserted in section 137, by providing 
that action by the registrar shall be taken only after the company has been given an 
opportunity of explanation, and as a check on frivolous charges that the registrar sliall 
disclose the identity of his informant if he finds the allegations made to be frivolous 
and vexatious/’ 

In sub-s. (5) the words “Central Government” have been substituted for the words 
“Local Government” by the Government of India (Adaptation of Indian Laws) Order, 
1937 which came into operation on 1st April, 1937. But with effect from 1st April, 1938 
the Central Government has entrusted to Provincial Governments their functions in 
this respect; vide Gazette of India dated 26th March, 1938, Part I, p. 440. 

Central Government :—For definition sec notes to s, 3 at p. 54 ante. 

Scope :—^The subject matter of this section is an investigation rather than a pro¬ 
secution. Sub-s. (6) is confined to cases in which there arc allegations of fraud, and 
many prosecutions under the Act would be entirely outside it. The intention of the 
section is to facilitate the investigation of the affairs of the company and it has no 
reference to actual proceedings in Court (13). It is not possible to read into this section 
any prohibition of private prosecution (13). This section has no relation to a piosecu- 
tion for an offence under s. 282 (14). 

Inspection and Audit. 

138. The [Central Government] may appoint one or more 
competent inspectors to investigate the afEairs 
invesUgation of aflEairs of any Company and to report thereon in such 
x,of company by inspectors, manner as the [Central Government] may 

direct— 

(i) in the case of a banking company having a share capital, 
on the application or members holding not less than 
one-fifth of the shares issued ; 

( ii) in the case of any other company having a share capital, 
on the application of members holding not less than 
one-tenth of the shares issued ; 

{Hi) in the case of a company not having a share capital, on 
the application of not less than one-fifth in number of 
the persons on the company’s register of members; 

(it;) in the case of any company, on a report by the registrar 
under section 137, sub-section (5). 

In the corresponding section 135 of the English Act of 1929 the expression “Board 
of Trade” occurs in place of “Central Government.” 

In this section the words “Central Government” have been substituted for the words 
“Local Government” by the Government of India (Adaptation of Indian Laws) Order, 

1937 which came into operation on Ist April, 1937. But with effect from 1st April, 

1938 the Central Government has entrusted to Provincial Governments their functions in 
this respect; vide Gazette of India dated 26th March, 1938, Pan I, p. 440. 

q3)Surendra Kalipada [1940] C. 232, 44 C.W.N. 454, [19401 1 Cal. 575. 

(14) Emperor v. Vishwanath [1942J S. 9. 
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Ceiitnl GoTcmment :—For definition see notes*to s. 3 at p. 54 ante. 

Expenses of invesligatinii t—The Local Government on a report from the registrar 
under s. 137 (5) took action and passed an order directing that the expenses of the 
investigation amounting to Rs. 100 should be paid by the bank. The Local Govern¬ 
ment itself paid the amount to the inspector and, when subsequently the bank went into 
a voluntary liquidation, submitted its claims to the voluntary liquidator who registered 
it as a prrfcrential claim. But the official liquidator appointed on compulsory winding 
up refused to recognize the claim as a preferential claim. The Lahore High Court 
held that the claim could not be recognized as a preferential claim (15). 

Inspector is entitled to assistance :—^An inspector appointed under this section to 
investigate the afiEairs of a company is entitled to the assistance of any person whom he 
may reasonably require to be present at the investigation to enable him to prepare his 
report. An officer or agent of the company summoned to such an investigation is not 
entitled to refuse to answer questions put to him by the inspector on t^ie ground that 
the latter has brought in a shorthand writer to take a note of the evidence, and if he so 
refuse, he is in the same position as a person who has committed a contempt of Court 16). 

Private prosecution :—This section does not bar a prosecution upon a private com¬ 
plaint of an offence under s. 282(17). 

139. An application by members of a company under section 
138 shall be supported by such evidence as the [Central Govern¬ 
ment] may require for the purpose of showing 

Application for insprc- j^at the applicants have good reason for, and 
evidence. are not actuated by malicious motives m. 

requiring the investigation ; and the [Central 
Government] may before appointing an inspector, require the 
applicants to give security for payment of the costs of the inquiry. 

In this section the words “Central Government” has been subvStituted for the words 
“Local Government” by the Gmcrnmcnt of India (Adaptation of Indian Laws) Order, 
1937 which came into operation on 1st April, 1937. But with effect from Ist April, 1938 
the Central Government has entrusted to Pro\incial Go\ernments their functions in 
this respect: vide Gazette of India dated 26th March, 1938, Part I, p. 440. 

Central Government ;—For definition sec notes to s. 3 at p. 54 ante. 

140 . (1) It shall be the duty of all persons who are or have 

been officers of the company to produce to 
*e inspectors all books and documents in 
their custody or power relating to the company. 

(2) An inspector may examine on oath any such person in 
relation to its business, and may administer an oath accordingly. 

(3) If any person refuses to produce any book or document 
which under this section it is his duty to produce, or to answer any 
question relating to the affairs of the company, he shall be liable 
to a fine not exceeding fifty rupees in respect of each offence. 

(151 Secretary of State v. Punjab Industrial Bank fl931] L. 351, 12 Lah. 678, 134 I.C. 200. 
(16)Caumcmt British Haure Corpn. [1940] Ch. 506. 
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The High Court will not grant a prohibition against the holding of the examination 
under this section (18). 

SUB^. (3) :—^Thc refusal on the part of the managing agent or director to 
produce the books and accounts of the company under s. 138 will not render him liable 
to conviction under this sub-scction, if it is found that the inspector has not been 
validly appointed (19). An inspector appointed by the Provincial Government subse¬ 
quent to the transfer of functions of that Government under s. 138 to the Central 
Government and before the entrustment of these functions to the Provincial Govern¬ 
ment by the Governor General cannot be held to be validly appointed (19). Where the 
appointment of an inspector is invalid by reason of the provisions of ])ara 8 (2), India 
and Burma (Trasitory Provisions) Order, 1937, conviction under this sub-seciion for 
refusal to produce books and documents before such inspector cannot be sustained (19), 

141. (1) On the conclusion of the investigation, the inspectors 
shall report their opinion to the [Central Government], and a copy 
of the report shall be forwarded by tne 
how”£k with.*™"*''"" [Central Government] to the registrar and 
another copy to the registered onice of the 
company, and a further copy shall, at the request of the applicants 
for the investigation, be delivered to them. 

(2) The report shall be written or printed, as the [Central 
Government] directs. 

(3) All expenses of, and incidental to, the investigation shall 
be defrayed by the applicants unless the |CV«/rfl/ Government] 
directs the same to be paid by the company, which the [Central 
Government] is hereby authorised to do: 

Provided that the expenses of and incidental to an investigation 
held in pursuance of clause (iv) of section 138 shall be paid out of 
the assets of the company and shall be recoverable as an arrear of 
land-revenue. 

(4) The registrar shall keep the copy of the report sent to him 
with the records of the company in his custody. 

Amendment :—By the Companies (Aniepdment) Act, IW6, the words in iudits 
have been inserted in sub-s. (I), the pro^is<» to siib-s. (3) has been added and the new 
sub-s. (4) has also been added. The proviso to the section provides for charging the 
expenses of an investigation undertaken in comsequence of a re|W)rt by the registrar to 
the company itself —Notes on Clauses. As to the words within square brackets sec notes 
to ihc next section. 

The report of the inspectors is not evidence of the matters contained in it; it is 
evidence of their opinion. See s. 143 post. 

As to the payment of expenses by the Provincial Government see notes to s. 138, ante. 

Central Govemment :—For definition sec notes to s. 3 at p. 54 ante. 


(18) See Grorvenor &c. Hotel Co. [1897] 76 L.T. 337. 

(19) Sri Minakshi Mills, Ltd. [1939] M. 589, [1939] M.W.N. 743, 183 I,C. 762, 40 Cr, 
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141A. (1) If from any report made under section 138 it 
appears to the [Central Government] that any person has been guilty 
of any offence in relation to the company for 
frowcM- iufhich he is criminally liable, the [Central 
Government] shall refer the matter to the 
Advocate-General or.the Public Prosecutor. 

(2) If the officer to whom the matter is referred considers that 
the case is one in which a prosecution ought to be instituted, he 
shall cause proceedings to be instituted ,and it shall be the duty of 
all officers and agents of the company, past and present (other than 
the accused m the proceedings), to give to him all assistance in con¬ 
nection with the prosecution which they are reasonably able 
to give. 

(3) For the purposes of sub-section (2), the expression “agents 
in relation to a company shall be deemed to include the bankers and 
legal advisers of the company and any persons employed by the 
company as auditors, whether those persons are or are not officers 
of the company. 

(4) Any director, manager or other officer of the company con¬ 
victed as the result of a proecution initiated under this section shall 
not without the leave of the Court be a director of or in any way 
whether directly or indirectly be concerned in or take part in the 
management of a company for a period of five years from the date 
of such conviction. ^ 

Amendment :—^This section is new. It has been inserted by the Companies 
(Amendment) Act, 1936. It is based upon the provisions of s. 136 of the English Act 
of 1929, and provides a machinery for institution of proceedings against persons who 
have committed criminal oflfenccs in relation to a company. The Select Committee 
observed: “We have placed the proposed new section after section 141 of the Act. In 
sub^section (1) of the section we have named the Advocate General or the Public 
Prosecutor as the legal advisers to be consulted on the question of 4iistituting prosecu* 
dons/’ See Introduction. ^ 

In ss. 141 and 141A the words within square brackets have been substituted for the 
words “Local Government” by the Government of India (Adaptadon of Indian Laws) 
Order, 1937 which came into operation on 1st April, 1937. But with effect from 1st 
April, 1938 the Central Government has entrusted its functions under these sections to 
Provincial Governments. Vide Gazette of India dated 26th March, 1938, Part I, p. 440. 

Central Government ;—^For definition sec notes to s. 3 at p, 54 ante. 

Prosecution by private individuals :—^There is nothing in the actual terms of this 
section to justify an inference that the intention of the legislature was that prosecutions 
by pHvate individuals should not be allowed. The section casts a duty on the Advocate 
General or the Public Prosecutor to cause proceedings to be Instituted in certain circum¬ 
stances. It also casts a duty upon the officers of the company to render astistance in 
connection with such prosecution. Th9 terms of the section ate quite diftoent from 
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those, for eicample, of ss. 196 and 198 the Code of Criminal Procedure by which a 
bar is placed upon the jurisdiction of the Criminal Courts (20). 

For meaning of the word “prosecution”, see Brojendro v. Emperor (21), The words 
“of any offence in relation to the company for which he is criminally liable” in sub-s. ( 1 ) 
mean not only criminally liable under the Act, but criminally liable under the Penal 
Code as wdl (22). 

SUB-S 4 (4) :—^As to the application for leave of the Court under this sub>section 
sec Rule 39 of the Calcutta High Court Rules, 1939. As to applications generally sec 
ibid Rules 2 to 14. 


Power of company to 
appoint inspectors. 


142. (1) company may by a special 

resolution appoint inspectors to investigate its 
affairs. 


(2) Inspectors so appointed shall have the same powers and 
duties as inspectors appointed by the \Central Government], except 
that, instead of reportmg to the [Central Government], they shall 
report in such manner and to such persons as the company in 
general meeting may direct. 

(3) All persons who are or have been officers of the company 
shall incur the like penalties in case of refusal to porduce any book 
or document required to be produced to inspectors so appointed, or 
to answer any question, as they would have incurred if the inspectors 
had been appointed by the [Cetttral Government], 

In this section also the words within square brackets have been substituted for the 
words ‘Xocal Government” by the Government of India (^aptation of Indian Laws) 
Order, 1937 which came into operation on Ist April, 1937. 

Ceatiml GoTernment :—^For definition see notes to s. 3 at p. 54 ante. 

SUB^. (1) requires a special resolution. Inspectors to investigate the affairs of 
the company cannot be appointed by an ordinary resolution, for they cannot perform their 
duties without interfering with the management of the company’s financial affairs by 
the directors (23). 

V 

143. A copy of the report of any inspectors appointed under 
this Act, authenticated by the seal of the company whose affairs 
they have investigated, shall be admissible in 
be^evldenw “ any legal proceeding as evidence of the 

opinion of the inspectors in relation to any 
matter contained in the report. 


( 20 ) Surendfa v. Kalipada, supra; Emperor v. Vishwanath, supra. See also Muthuveeran 
u. Mottayan [1942] M. 283, [1942] 1 M.L.J. 230, [1942] M.W.N. 121, 202 I.C 28 cited 
under s. 278. 

(21) [1903] 7 C.W.N. 883. 

(22) Emperor v. Vishwanath, supra. 

(2$) Scott r» Scott [1943] I A.E.R. 582—^per Lord Clauson J.. 
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144. [In Pakistan—(1) No person shall be appointed or act 
as an auditor of any company ower than a private company not 
being the subsidiary company of a public com- 
unless he holds a certifificate from the 
[Central Government] entitling him to act as 
an auditor of companies: 

"Provided that a firm ‘whereof all the partners practising in 
Pakistan* hold such certifificates may be appointed by its firm-name 
to be auditor of a company, and may act in its firm-name.” 

(2) The [Central Government] may, by notification in the 
[official Gazette] and after previous publication, make rules providing 
for the grant, renewal or cancellaaon of such certificates and pres¬ 
cribing conditions and restrictions for such grant, renewal or can¬ 
cellation : 

Provided that nothing contained in such rules 
person from being granted a certificate merely 
does not practise as a public accountant. 

(2A) In particular, and without prejudice to the generality of 
the foregoing power, such rules may— 

(a) provide for the maintenance of a Register of Accoimtants 
entitled to ‘apply for such certificates; 

{b) prescribe the qualifications for enrolment on the Register 
and the fees therefor; 

(c) provide for the examination of candidates for enrolment, 

and prescribe the fees to be paid by examinees; 

(d) prescribe the circumstances in which the name of any 

g erson may be removed from or restored to the 
l.egister; 

(e) provide for the establishment, constitution and procedure 
of Pakistan Council of Accountancy consistii^ of per¬ 
sons representing the interests principally affected or 
having special knowledge of accountancy in India, to 
advise him on all matters of administration relating to 
accountancy, and to assist him in maintaining the 
standards of qualification and conduct of persons 
enrolled on the Register; and 

(f) provide for the establishment, constitution and procedure 
of local accountancy boards at such centres as the 
[Central Government] may select, to advise him and 
the Pikistan Council of Accountancy on any matter 
that may be referred to them. 

(2B) The holder of a certificate granted under this section shall 
be entitled to be appointed and act as an auditor of companies 
throughout all the Provinces of PakistanY- 


shall preclude any 
by reason that he 
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[In India—“(1) No person shall be appointed to act as an 
auditor of any company other than a private company, not being 
the subsidiary'company of a public company, unless he is a chartered 
accotmtant within the meaning of the Chartered Accountants Act, 
1949: 

Provided that a firm whereof all the partners practising in India 
’^are chartered accountants may be appointed by its firm name to be 
auditor of a company and may act m its firm name.”] 

(3) Every company shall at each annual general meeting 
appoint an auditor or auditors to hold office until the next annual 
general meetiag. 

(4) If an appointment of an auditor is not made at an annual 
general meeting, the [Central Government] may, on the application 
of any member of the company, appoint an auditor of the company 
for the current year, and fix the remuneration to be paid to him by 
the company for his services. 

(5) The following persons: that is to say, 

(t) a director or officer of the company ; and 
(«) a partner of such director or officer; and 
(m) in the case of a company other than a private company 
not being the subsidiary company of a public company 
any person in the employment of such director or 
officer; and 

[iv) any person indebted to the company 
shall not be appointed auditors of the company and if any person 
being appointed auditor becomes indebted to the company his 
appointment shall thereupon be terminated. 

(6) A person, other than a retiring auditor, shall not be capable 
of being appointed auditor at an annual general meeting unless 
notice of an intention to nominate that person to the office of auditor 
has been given by a member of the company to the company not 
less than fourteen days before such annual general meeting, and the 
company shall send a copy of ^iny such notice to the retiring auditor, 
and shall give notice thereof to its members either by advertisement 
or in any other mode allowed by the articles not less than seven 
days before the annual general meeting: 

Provided that, if after notice of the intention to nominate an 
auditor has been given to the company, an annual general fleeting 
is called for a date fourteen days or less after the notice has been 
given, the requirements of this section as to time in respect of such 
a notice shall be deemed to have been satisfied, and the notice to be 
sent or given by the company may, instead of being sent or given 
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Within the time required by this section, be sent or given at the same 
time as tite notice of the annual general meeting. 

(7) The first auditors of the company may be appointed by 
tile directors before the statutory meeting, and if so appointed shall 
hold office until the first annual general meeting, unless previously 
removed by a resolution of the members of the company in genei:;al 
meeting, in which case such members at that meeting may appoint 
auditors. 

(8) The directors may fill any casual vacancy in the office of 
auditor, but while any such vacancy continues, the surviving or con¬ 
tinuing auditor or auditors (if any) may act. 

(9) The remuneration of the auditors of a company shall be 
fiixed by the company in general meeting, except tnat the remu¬ 
neration of any auditors appointed before the statutory meeting, or 
to fill any casual vacancy, may be fixed by the direaors. 

Amendment :—By s. 2 of the amending Act No. XIX of 1930 the following 
amendments were made: (1) for the words “Local Governments^ in sub-s. (1) the words 
“Governor General in Counril" were substituted; (2) for the proviso in the same sub¬ 
section tlic new proviso was substituted; and (3) for sub-s. (2) the new sub-sections (2), 
(2A) and (2B) were substituted. The words “whereof all the partners practising in India'* 
in the proviso to sub-section (1) were substituted by a further amending Act No. 1 of 
1932 for the words “whereof the partners all” which occurred in the amending Act of 
1930. Tlie amendments made by Act XIX of 1930 came into force on 1st April, 1932, 
vide Notification dated 26ih March. 1932 which appeared at p. 299, Part I, Gazette of 
India, 26th March, 1932. But the Companies (Amendment) Act, 1936, in sub-s. (1) the 
words in italics have been inserted, and in sub-s. (5) all the words in italics have also 
been inserted. In sub-s. (4) the words within square brackets have been substituted 
for the words “I^ocal Government” by the Government of India (Adaptation of Indian 
Laws) Order, 1937, which came into operation on 1st April, 1937. But the Central 
Government has, with effect from 1st April, 1938, entrusted to the Provincial Govern¬ 
ments its functions under the above sub-section —vide Gazettee of India dated 20th 
March, 1938, Part I, p. 440. 

In sub-s. (1), sub-s. (2), and d. (f) of sub-s. (2A) the words “Central Oovcminent” 
within square brackets have been substituted for the expression “Governor General in 
Council” and in sub-s, (2) the words “official Gazette” within square brackets have been 
substituted for the words “Gazette of India**, by the Government of India (Adaptation 
of Indian Laws) Order, 1937. 

In sub-s. 2B for the words “British India*’ the words in italics within inveited 
commas have been substituted by the Pakistan [Adaptation of existing Pakistan Laws] 
Order, 1947. Vide Extraordinary Gazette of India dated 14th August, 1947. 

In Pakistan in the Proviso to sub-s. (1) for “India** the word “Pakistan** has been 
substituted, and in sub-s. (2A) els. (c) and (i) for “Indian Accountancy Board** the words 
“Pakistan Council of Accountancy” have been substituted by the Pakistan Adaptation 
of Centtal Acts and Ordinances Order, 1949 which came into force on 25th Match, 1SI49. 

In India for sub-ss. (1), (2), (2A) and (2B) the above sub-s. (1) has been substituted 
by the Chartered Accountants Act XXXVni 1949 which came into locce on 1st July, 
1949*--Ofd€r Oazette of India Extraordinary dated let June, 1949, 
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Accdimt*iil ''chartered accountant’' means a person who is a mem* 
her of the Institute of Chartered Accountants of India constituted under the Chartered 
Accountants Act, 1949 and who is in practice-nSee s. 2, els. (b) and (e) of the said Act 
Cmitral Govemiaeiit :—^For definition see notes to s, 3 at p. 54 ante. 
Aiiclitor*-wli«thar u ofifioor :—An auditor may not be an "officer’’ of the company, 
and prima facie he is not except for the purposes of ss. 235, 236 and 237 (24). In the 
undernoted case (25), the Allahabad High Court (Meats C. J. & Sen J.) considered the 
question in connection with a clause in the articles of a company which dealt with the 
conduct of the company’s business and provided that officers of the company would be 
entitled to an indenmity out of the fund of the company except in regard to their own 
"wilful acts or deiaults." After considering the following decisions (26), tlteir Lordships 
observed: "The general result of die decisions is that where an auditor has been 
appointed by a limited liability company at a general meeting of the shareholders, he 
must be taken to be an officer of the company. It is not absolutely necessary that he 
should l>e mentioned as an officer in the articles of association. If things stood here, 
we might have felt considerable difficulty in holding the contrary. But we are confronted 
with the following facts: The term ’officer’ had not been defined in Act VI of 1882, 
but in Connell's case (27) it had been held that an auditor was an officer of the company. 
There was a long train of reported English decisions in support of die same view. 
We find, however, that the legislature has introduced a statutory definition of the term 
‘officer’ in a s. 2, cl. (11), Act VII of 1913, which says that ‘officer’ includes any director, 
manager or secretary, but save in ss. 235, 236 and 237, docs not include an auditor. We 
arc bound by this statutory definition. In enacting Act VII of 1913 the legislature seems 
to have consciously departed from the view which had been taken in decided cases in 
the past so far as this country was concerned.” .... "Wc hold therefore than an 
auditor cannot claim to be an officer within the purviews of Art. 118 of the Ardcles of 
Associadon” (28). 

"Wilful acts or defaults” As to the meaning of the expression "wilful acts or 
defaults” used in the above clause in the articles of the company (as in the articles ol 
many companies), their Lordships observe(28) as follows: "The adjective ‘wilful’ in 
‘wilful acts or defaults* has evidently been used as a description and not a definition. 
The idea intended to be conveyed is tliat the default is occasioned by the exercise of 
volition or as the result of non-exercise of will due to supine indifference, although the 
defaulter knew or was in a position to know that loss or harm was likely to result. The 
word does not necessarily suggest the idea of moral turpitude. We have also to eliminate 
the elements of accident or inadvertence or honest error of judgment. The default must 
be the result of deliberation or intent or be the consequences of a reckless omission. 
Wilful default’ therefore is indicative of some misconduct in the transaction of business 
or in the discharge of duty by omitting to do something cither deliberately or by a 
reckless disregard of the fact whether the act or omission was or was not a breach 
of duty.” Then their Lordships cite the cases noted below (29). 

(24) S. 2, 8ub-8. (1) (U). 

(25) Hudson v, Dehradun Mussorie Electric Tramway Co. 119291 A. 826 at dd. 829-30. 

121 I.C. 693. / I J 

(26) London & General Bank No. 1 [1895] 2 Ch. 166; Kingston Cotton Mill Co. [1896] 

2 Ch. 279, at pp. 284 & 288; Ibid [1896] 1 Ch. 6; Western Counties S. B, A Milling 
Co. [1897] 1 Cih. 617; Connel v. Himalaya Bank [1895] 18 All. 12 and City Equitable 
Fire Insurance Co. [1925] 1 Ch. 407. ^ 

(27) [1895] 18 All. 12. 
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Diitm ol Auditor :^The audit<»r must not certify what he does not believe to be 
true» and he must take reasonable care and skill before he believes that what he Certifies 
is true, and that the books themselves show the company's true position. What is 
reasonable care must depend on the circumstances of each particular case (30). An 
auditor however is not bound to be suspicious when there arc no circumstances to arouse 
his suspicion. He is bound only to exercise a reasonable amount of care and skill (31). 

It is nothing to an auditor whether the business of the company is being conducted 
prudently ^or unprofitably or whether dividends are properly or improperly declared, 
provided he discharges his own duty which consists in examining the books of the 
company and satisfying himself that they show the true financial position the 
company (32). If he fails in his duty, he will be jointly and severally liable with those 
who are responsible for the management of the company, although he is not guilty of 
any dishonesty (32). 

But although it is not the duty of the auditors to consider whether the business 
of the company is prudently or imprudently conducted, it is their duty to consider 
and report to the shareholders whether the balance-sheet exhibits a correct view of the 
company's affairs and the true financial position of the company at the time of the 
audit. They must ascertain this by examining the books of the company and must 
take reasonable care that what they certify as to the company's financial position is 
true, and except in very special cases it is their duty to place before the shareholders 
the necessary information and to indicate the means of acquiring it (33). 

Removal of auditor :—There is no provision in the Act for removal of an auditor 
once appointed; but where the auditors have neglected their duties by which loss has 
occurred to the company, the Court will not compel the directors to allow the auditors 
to proceed with their audit (34). 

SUB-S. (1),' proviso :—Under the old proviso the following had been declared as 
entitled to be appointed and to act as auditors: Members of—(1) the Institute of 
Chartered Accountants of England and Wales; (2) The Society of Incorporated Accoun* 
tants and Auditors; (3) the Society of Accountants in Edinburgh; (4) the Institute of 
Accountants and Actuaries in Glasgow; (5) the Society of Accountants in Aberdeen 
and (6) the Institute of Chartered Accountants in Ireland (35). 

Defence of auditor :—An irregularity in the appointment of an auditor may not 
avail him as a defence in a misfeasance proceeding (36). 

SUB«S. (4) ;—In England the appointment of an auditor under the corresponding 
section [sub-s. (2) of s. 132 of the English Act of 1929] is made by the Board of Trade. 
Where such an appointment was made by the Board of Trade on the supposition that 
an appointment of auditors made by the private company at the general meeting was 
invalid, but it was subsequently admitted by the plaintiffs that the appointment by the 
company was valid, it was held that the defendants were entitled to a declaration that 
the auditors appointed by the company should be the sole auditors (37). 


(30) London dc General Bank No. 2 [1895] 2 Ch. 673. 

(31) Kingston Cotton Mill Co. No. 2 [1896] 2 Ch. 279. 

(32) Union Bank. Allahabad [1925] A. 519, 47 AU. 669, 23 A.L.J. 473. 

(33) London & General Bank No. 2 (supra). 

(34) See Republic of B. E. Syndicate [1914] 1 Ch. 139. 

(35) See Gazette of India, h&rch 14, 1914. 

(36) Western C. B. Bakeries [1897] I Ch. 617 (C.A.); sec also London fit General Bank 
^^^[1895] 2 Ch. 673. 

(37) Scott V. Scott [1943] 1 A.E.E. 582~-per Lord Clauson J. 
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145. (1) Ev«ry auditor of a company shall have a right of 
access at all times to the books and accounts and vouchers of the 
company, and shall be entitled to require from 
******** *** directors and officers of the company such 
information and explanation as may be neces¬ 
sary for the performance of the duties of the auditors. 

(2) The auditors shall make a report to the members of the 
company on the accounts examined by them, and on every balance- 
sheet and profit and loss account laid before the company ih general 
meeting during their tenure of office, and the report shall state; — 

(a) whemer or not they have obtained all the information 
and explanations they have required; and 

{b) whether or not in their opinion the balance-sheet and the 
profit and loss account referred to in the report are 
drawn up in conformity with the law ; and 

(c) whether or not such balance-sheet exhibits a true and cor¬ 

rect view of the state of the company’s affairs accord¬ 
ing to the best of their information and the explana¬ 
tions given to them, and as shown by the books of the 
company; and 

(d) whether in their opinion books of account have been kept 

by the company as required by section 130. 

(2A) Where any of the matters referred to in clauses (a), (b), 
(c) and \d) of sub-section (2) is answered in the negative or with a 
qualification, the report shall state the reason for such answer. 

(3) In the case of a banking company, if the company has 
branch banks beyond the limits of India {^‘Pakistan” —^in Pakistan), 
it shall be sufficient if the auditor is allowed access to such copies of 
and extracts from the books and accounts of any such branches as 
have been transmitted to the head office of the company in *‘the 
whole of India except Part B States” [‘‘all the Provincess of Pakistan” 
—in Pakistan]. 

(4) The auditors of a company shall be entitled to receive notice 
of and to attend any general meeting of the company at which any 
accounts which have been examined or reported on by them are 
to be laid before the company and may make any statement or 
explanation they desire with respect to the accounts. 

(5) If any auditor^ report is made which does not comply with 
the requirements of this section, every auditor who is knowingly 
and wilfully a party to the default snail be punishable with fine 
which may extend to one hundred rupees. 

Amendment By the Companies (Amendment) Act, 1936, in tub-s. (2) the words 
in italics have been inserted, and sub-sections {2A), (4) and (5) have been added. Tbt 
amendments supplement the duties of auditors and give them power attending 
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meetings to explain the acooonts^Notes on Clmse^, The Sdect Committee observed i 
''We have inserted in section 145 a consequential amendment, the reference to profit 
and loss account, which was inadvertently omitted in the draft Bill. Other minor 
dianges are intended to darify the wording of the section, but we have also added a 
provision requiring the auditor to explain the reasons for his opinion where he is unable 
to report that the accounts of the company are in thoroughly satUfaaory order.” For 
the effect of the amendments sec Introduction. 

In sub-8. (3) for “British India” the words in italics within inverted commas were 
substituted by the India (Fakistan—in Pakistan) [Adaptation of existing Indian (Pakistan 
—in Pakistan) Laws] Order, 1947. 

In sub-s. 3 for “all the Provinces of India” the words “the whole of India except 
Part B States” have been substituted by the Adaptation of Laws Order, 1950 in India. 

Onus ;—Company auditors are bound to know or make themselves acquainted 
with the duties under the Companies Act for the time being in force and also under 
the company’s articles of association (38). If the audited balance-sheet do not show 
the true financial condition of the company and damages are thereby caused, the onus 
is on the auditors to show that the damages are not the result of any breach of duty 
on their part (39). 

Auditor’s responsibility :—Auditors arc prima facie responsible for ultra vires 
payments made on the faith of their balance sheet; but whether and to what extent 
they are responsible for not discovering and calling attention to the illegality of payments 
made prior to the audit must depend on the special circumstances of each case (49). 

An auditor who commits a breach of duty may be sued by the company in an 
action or may be proceeded against under s. 235; but an auditor who is merely called 
in to audit the accounts pro hoc vice is not an officer (40). An auditor may set up 
the statute of limitation (41). 

It has been held in the undernoted case that an auditor is only bound to be reasonably 
cautious and careful and that it is not his duty to take stock (42). There are many 
matters in which the auditor must rely on the honesty and accuracy of others and he 
does not guarantee the discovery of fraud (42). Farwell, L. J. said that the business of 
an auditor “is to ascertain and state the mic financial position of the company at the 
time of the audit and nothing more” (42). 

Closing of Accounts :—^The auditing of a company’s accounts does, in the absence 
of proof of fraud or mistake in connection with the audit, close the accounts as between 
the shareholders and tlie directorate; but it does not preclude the company from calling 
upon its agents for rendition (43). 

SUB-S. (2). Auditor’s report. On coitstructton of articles :---The auditor’s duty to 
make a re|>ort to the members is confined to forwarding their report to the secretary of 
the company leaving the secretary or the directors to perform the duties which the 
statute imposes of convening a general meeting to consider the report (44). It is not 
enough for the auditors merely to report that the balance-sheet does not exhibit a true 
view of the accounts. They must report generally on the state of the accounts; their 
duty is to call attention to what is wrong (45). Lord Lindley specified the duties of an 
auditor in a case (46), where the auditors and the directors were held to be jointly 

(38) Kif^8ton Cotton Mill No. 2 (supra); Republic of B. E. Syndicate (supra) at p. 171. 

(39) Cuff t». London & County &c. Co. [1912] 1 Ch. 440. 

(40) Western C. B. Bakeries [1897] 1 Ch. 617 (C.A.). 

(41) Leeds Estate, Building fit Co. v. Shepherd [1887] 36 Ch. D. 787. 

(42) City Equitable Fire Insurance Co. [1925] I Ch. 407. 

(43) Ramchand o. Imperial Oil dec. Co. [1917] 86 P.R., 42 I.C. 375. 

44) Allen Cmig 6c Co. (London) [1934] Qi. 483. 

(f5) Newton V. Birmingham SmaU Arms Co. [1906] 2 Ch* 378. 

(46) London 6c General Bank [1895] 3 Ch. 67k 

53 
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and severally liable to repay the amount of dividend improperly declared and paid. 
A report obtained by a company from chartered accountants on the interpretation of 
one of the articles of association of the company involving the duty of the directors 
In administering its afl^lrs is a report obtained on behalf of all the shareholders and 
is not privileged if ordered before^ even if received after, the commencement of legal 
proceedings by certain shareholders against the company to determine a dispute on 
the construction of the articles (47). 

Dtroctort are not bonnd to superrise auditor’s work :—Directors are entitled to 
pressume that the auditors, like other officers of the company, are doing their duty 
and are not bound to supervise or test the auditor’s work (48). , Auditors are prima facie 
responsible for ultra vires payments made on the faith of their balance sheet; but 
whether and to what extent they are responsible for not discovering and calling atten* 
tion to the illegality of payment depends on the special circumstances of each case (49). 

Agents for shareholders :—^Auditors are agents for the shareholders, but the latter 
are not necessarily bound by notice of every thing of which notice is given to the 
former (50). 

Auditor’s duty :—It is the duty of the auditor not to confine himself to verifying 
the arithmetical accuracy of the balance-sheet, but to inquire into its substantial 
accuracy and ascertain that it contained the particulars specified in the articles of 
association and was properly drawn up so as to contain a true and correct representation 
of the company’s state of affairs (51). If improper payments by the directors are the 
natural and immediate consequence of breach of duty on the part of the management 
and the auditors, they are liable in damages to the amount so paid (52). 

The duty of an auditor is not confined to ascertaining whether there are vouchers 
for each item of the accounts, but extends to investigating whether the payments 
represented by the vouchers are authorized, or are without authority, or otherwise 
illegal or improper (53). Where payment of commission for placing shares is authorized 
^ by the memorandum of association and by a resolution of the directors and not by the 
articles, the auditors ought to point that out (54). 

An auditor is not justified in omitting to make personal inspection of securities 
that arc in the custody of a person or company with whom it is not proper that they 
should be left, whenever such personal inspection is practicable. A stock broker of a 
company, however, respectable and responsible he may be, is not the proper person to 
have the custody of its securities except on such occasions when for short periods 
securities must of necessity be left with him; but immediately such necessity ceases 
the securities should be lodged in the company’s strong room or with its bank or 
placed in other proper and usual safe keeping (55). 

Whenever an auditor discovers that securities of the company arc not in proper 
custody, it is his duty to require that the matter be put right at once, or if his require¬ 
ment is not complied with, to report the fact to the shareholders and this whether he 
can or cannot make a personal inspection (55). 

(47) W. Dennis & *Sons, Ltd. v. West Norfolk F. & M. C. Co-operative Co, [J943] I 
Ch. 220. 

(48) Dovcy u. Cory [1901] A.C. 477. 

(49) Republic of B. E. Syndicate [1914] 1 Ch. 139. 

(50) Spackman v, Evans [1868] L.R. 3 H.L. 171 at pp. 196 & 235. 

(51) Leeds Estate, Building & Ca n. Shepherd, (infra). 

(52) Leeds Estate, Building See. Co. v. Shepherd [1887] 36 Ch. D. 787; London Sc General 
Bank [1895r 2 Ch. 673, 682, 692; Kingston Cotton Mill No. 2 [1896] 2 Ch. 279. 

(53) Thomas v. Corpn. of Devonport [1900] 1 Q.B. 16. 

(54) Republic of B. E, Syndicate [I9H] 1 Ch. 139. 

^55) City Equitable Fire Insurance Co. [1925] J Ch. 407, 
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The measiire of the auditor'# tesponsibility depend* upon the terms of his engage* 
ment. There may be special contract defining duties and liabilities of the auditors. 
If there is such a contract, then that contract governs the question. The articles will 
however be looked at, if there is no special agreement, because the auditors will 
presumably have taken their duties upon the terms, inter alia, set out in the articles. 
That is not to say that the auditors can set aside a statutory obligation. No agreement 
or articles of association can remove an imperative or statutory duty (55), 

This section docs not lay down a rigid code. The duty imposed on auditors by it 
is not absolute but depends upon the information given and explanations furnished 
to them, so that there is abundant scope for discretion. The onus lies upon the auditors 
who would not be execused for total omission to comply with any of the requirements 
of the section, or for any consequences of deliberate or recklessly indifierent failure to 
ask for information on matters which call for further explanation (55). 

Auditors should not be content with a certificate that securities are in the possession 
of a particular company, firm or person, unless the latter are trustworthy or respectable 
and further are such as in the ordinary course of business keep securities for their 
customers. In all these cases the auditors must use their judgment. Whether an 
auditor did in fact entertain the opinion he reported is a question of fact (56), 

Articles :—It is the duty of auditors to make themselves familiar with the obliga¬ 
tions imposed upon them by the company's articles. An article exempting auditors 
from liability for losses not happening by or through their own wilful neglect or default 
is valid and effective (57). But if any loss arises to the company from neglect of duty 
on the part of the auditors, they may be held personally liable (58). 

Taking stock :—^Although it is not the duty of accountants to take stock in 
auditing the accounts, they may well call for explanations of particular items in the 
stock-sheet (59). 

As to the duties and liabilities of auditors generally sec the cases noted below (60). 

Articles where ultra vires :—company has no power to make regulations 
precluding its auditors from availing themselves of all the information to which they 
arc entitled as material for their report to be made to the shareholders as to the true 
state of the company’s affairs. If the company does so, the regulations arc ultra vires (61). 

An auditor will be ordered to deliver up books and papers to the liquidator 
without prejudice to his lien (62). 

146. (1) Holders of preference shares and debentures of a 
. , company shall have the same right to receive 

Rights of preference .r. / 111 1 r 1 

shareholders, etc., as to and mspect the balance-sheet* and profit and 

recript and inspection of accounts of the Company and tne reports 
reports, etc. - , ,. 1 1 * ■' • * . 

of the auditors and other reports as is possessed 
by the holders of ordinary shares in the company. 

(2) This section shall not apply to a private company, nor to 
a company registered before the commencement of this Act: 

Provided that in thh case of any public company whether regis¬ 
tered before or after the commencement of this Act the trustees for 


(56) City Equitable Fire Insurance Co., (supra). 

(57) Kingston Cotton Mill No. 2 (supra). But see the new s. 86C. 

(58) Leeds Estate, Building &c. Co. (supra); London 8c General Bank (supra). 
(89) Mead v. Ball Baker 8c Co. (1912]_28 T1-.R. 81 (C.A.). 

(60) E^wtable Fire Insurance Co. (supra); Republic of B. E. Syndia 


Syndicate [1914] 


(61) Newton v. BinniiM^Uiin Small Amu Co. [1906] 2 Ch. 378. 

(62) Findlay n. Waddd [1910] S.C 670. 
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holders of debentures shall have the right conferred by subsection 

(1) on holders of preference shares and debentures of a company. 

*Aiiieti(lmeiit :—^By the Companies (Amendment) Act, 1936, in sub-s. (1) the words 
in italics have been inserted and the proviso to sub-s. (2) has been added. The 
amended section gives the trustees for debenture-holders the right to receive and inspect 
the balance sheets and auditor’s rcj[>orts —Notes on Clauses, The Select Committee 
observed: **Thc second (amendment) limits the scope of the new proviso to sub-section 

(2) to public companies registered before the commencement of the Act.” For the effect 
of the amendments see Introduction. 


Carrying on business with less than the legal minimum 

of members. 

147. If at any time the number of members of a company is 
reduced, in the case of a private company, below two, or in-the case 
of any other company, below seven, and it 
busfneis^iS fcwrThan carries on business for more than six months 
seven or, in the case of a while the number is SO reduced, every person 
mOTbMs. ^**”*^*"^’ ^ member of the company during the 

time that it so carries on business after those 
six months and is cognisant of the fact that it is carrying on business 
with fewer than two members or seven members, as the case may 
be, shall be severally liable for the payment of the whole debts of 
the company contracted during that time, and may be sued for the 
same without joinder in the suit of any other member. 

If the number of members is reduced below the requisite number, the company 
may also be wound up by the Court (63). 

The representatives of a deceased or bankrupt member and past members should 
not be counted in estimating the number of members (64). 


Service and Authentication of Documents. 


Service of documents 
on company. 


148. A document may be served on a 
company by leaving it at, or sending it by post 
to, the registered office of the company. 


Service of notice etc. z—A notice or order of Court, if served on the directors at 
the registered office of the company is good service, provided that it is addressed to 
the company and not to the directors (65). 

Summons bow served :—A summons to appear before a Magistrate can be served 
in the way provided in this section (66). A foreign corporation carrying on business in 
England (67), even for a short time, is liable to be sued in an English Court and may 
be served in the same manner as an English company (68). 


(63) S. 162, cl. (iv). 

(64) Vide Bowling & Wclby’s contract (1895) 1 Ch. 663. 

(65) Bcnabo v, William Jay Sc Partners, Ltd. [19411 I Ch. 52. 

Cunston & Tec v. Richardson [1902] 1 K.B. 91. 

(67) As to what amounts to carrying on business in England sec cases cited In Buckley, 

(68) Bucldey, lOA cd. p. 276 ic cases cited there; Naamloose dec. Wokar [1946] 1 Ch. 
98, 174 L.T. 101. 
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140. A document may be served on the 
Service of documents on reristrar by sending it to hitn by post, or 
delivering it to him, or by leaving it for him 
at his office. 

The section does not occur in the English Act. 

150. A document or proceeding requiring authentication by 
a company may be signed by a director, secre- 
mm?'"***^*^***" other authorised officer of the company, 

and need not be under its common seal. 

Tables, Forms and Rules as to prescribed matters. 

. . , , 151. (1) The forms in the Third Sche- 

tion of tables and forms, dulc ot forms as near thereto as circumstances 

and {lower to make ruiei. admit shall be used in all matters to which 
;is to prescribed matters. i r r 

^ those forms refer. 

(2) The {Central Government] may alter any of the tables and 
forms in the First Schedule, so that \it] does not increase the amount 
of fees payable to the registrar in the said Schedule mentioned, and 
may alter or add to the forms in the Third Schedule. 

(3) “Any alteration or addition made under ^sub-section (If 
shall be publidied in the official Gazette, and on such publication 
the table or form a$ so altered or the added form, as the case may 
he, shall have effect as if enacted in this Act,” but no alteration 
made by the [Central Government] in Table A in the First 
Schedule shall affect any company registered before the alteration, 
or repeal, as respects that company, any portion of the table. 

( 4 ) In addition to the powers hereinbefore conferred by this 
section, the [Central Government] may make rules providing for all 
or any matters which by this Act arc to be prescribed by [ifs] 
authority. 

(5) Every such rule shall be published in the [official Gazette], 
and on such publication shall have effect as if enacted in this Act. 

AmasiduienU t—ln this section the words ^*Ccntral Government'^ within square 
brackets have been substituted for the words ‘*Co\einoi General in Council'* and the 
words ‘‘official Gazette'* within square brackets have been substituted for the words 
“Gazette of India**, and *it’ for *he* and ‘its’ for *his’ bv the Government of India (Adapta¬ 
tion of Indian Laws) Order, 1937. In sub-s. (3) the viords in italics within inverted 
commas have been substituted by the Indian Companies (Amendment) Act XX% of 
1943 (which received the assent of the Governor General on 27th November, 1943) for 
the following words: “Any such table or form, when altered, sliall be published in the 
official Gazette, and on such publication shall have effect as if enacted in this Act.” 
This amendment has been made to nullify the effect of the undemoted case (69) in which 
it has been held by the Bombay High Court that Notification Na 24 (25)^Tr. (C. L.) 
published in the Gazette of India, 1937, Pan I. p. 83, dated 16th January, 1937 directing 
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alterations in Form F in the Third Schedule in pursuance of sub-ss. (2) and (3) of this 
section is ultra vires* Where the notification instead of giving the altered form has 
merely stated that the Form F in the Third Schedule shall be amended in the manner 
specified therein, there is however substantial compliance with sub-s. (3) of this section 
and the notification is not defective on that account (69). See notes to $. 132 ante* 
Central govemment :—^For definition see notes to s. 3 at p. 54 ante. 

Rules and forms :—^Rules made under statutory powers must not be unreasonable, 
nor in excess of the statutory powers authorising them, nor repugnant to that statute or 
to the general principles of law(70). They cannot govern or control the words of the 
statute under which they are made (71). 

The meaning of an Act should not be derived from the forms prescribed by the 
Government under the rule making powers vested in it by the Act (72). Scheduled 
forms are always dangerous guides to the meaning of the Act (73). 

SUB-S. (2) Under this sub-scction the Central Government is empowered to 
alter, subject to the provisions of sub-s. (3), any of the tables and forms in the First 
Schedule, and to alter or add to the forms in the Third Schedule. Of these the Table A 
in the First Schedule contains regulations for the management of a company, many 
of them being compulsory, and the Government may alter any of those regulations by 
notification in the official Gazette. 

The' forms given in the Third Schedule should be generally followed (74). 

SUB-S. (3) :—In this 8ub<section in the first line the words “sub-section (2)*' have 
been substituted for the words *'sub-8ection (1)”, an obvious mistake, by the Repealing 
and Amending Act, 1945. 

For the Rules made under sub-s. (4) see App. A. 

Arbitration and Compromise. 

152 . (1) company may by written agreement refer to 
arbitration, in accordance with the.... Arbi- 
Power for companiw to tration Act, “1940”, an existing or future 
tion. difference between itself and any other com¬ 

pany or person. 

(2) Companies, parties to the arbitration, may delegate to the 
arbitrator power to settle any terms or to determine any matter 
capable of being lawfully settled or determined by the companies 
themselves, or by their directors or other managing body. 

(3) The provisions of the-Arbitration Act, “1940",.... 

shall apply to all arbitrations between companies and persons in 
pursuance of this Act. 

Ameadment:—^In sub-seCtions (1) and (3) after the words "Arbitration Act" for the 
figure “1899” the figure “1940” has been substituted by s. 49 (2) of the Arbitration 
Aa X of 1940. By the same section of the said Act in sub-s. (3) before the words 
“shall apply” the following words have been omitted: “other than those restricting 

(69) Shamdashani v. Central Bank of India [1944] B. i07 (SJB.), 46 Bom. LJt. 70. 

(70) Provincial Govt. v. Nemichand [1941] N. 203. 

(71) In re “New Sind” [1942] S. 65 (71). 

(72) Sarveswar v. Umamaheswara [1941] M. 152. 

*^“"8 Aye [1941] R. 135 (140). 

(74)Cotinan u. Brougham [1918] A.C. 514 at p. 522. 
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tbe af>^cadoii of the Act io mpect of the subjecMn^ttcr of the arbitration/^ By the 
Bqwalixig and Amending Act XXXn of 1940 in $ub*^ections <1) and (3) the word 
*^Indian^ before the words ‘‘Arbitration Act** has been omitted. 

Object: —^This section is merely an enabling 8eaion(75). The real object of this 
section is to extend the operation of the Arbitration Act even to cases in which the 
subject-matter of disputes could not be made subject of arbitration under the Arbitra¬ 
tion Act(75). This section Is subject to the applicability of the Arbitration Act to the 
local area in which the Court in which the suit has been instituted b situate (76). Where 
the Arbitration Act has not been made applicable, as for instance, to the Feroxepore 
District in the Punjab, a civil Court cannot proceed with a reference to arbitration 
under that Act. It b not the intention of the legislature to make the Arbitration Act 
applicable to the whole of British India with regard to disputes between companies or 
b^ween a company and other persons (76). 

After the enactment of the Companies Act, 1913 and before the Arbitration Act, 
1940 came into force, a company could only enter into an arbitration under the provisions 
of the Arbitration Act of 1899 and consequently companies were outside the scope of 
Sch. n, C. P. Code (77). 

Construction :—^Thc words “arbitration and award" and “award" in s. 14 of the 
Arbitration Act (DC of 1899) (repealed) and para. 15, Sch. 11, C. P. Code respectively 
allow of no distinction, and the difference in pharaseology is immaterial (78). The 
word “may" after the words “a company" in the beginning of this section docs not go 
with the sentence “in accordance" &c. but with the words “refer to arbitration," Again 
the existence of the words “in accordance" Ac. in sub-s. (1) is an indication that the 
legislature conslderq^ it to be de rigueur that every reference by a limited company to 
arbitration should be in accordanc with the Arbitration Act. Sub-s. (3) is conclusive 
on the point that the provisions of the Arbitration Act only apply to arbitrations to 
which a limited company is a party. Such companies cannot refer to arbitration inde¬ 
pendent of this provision of the law and Schedule 11 of the Code of Civil Procedure 
has no application (79). This view has also been taken by the Calcutta High Court 
(R. C. Mittcr & Lodge JJ.) in a recent case (80), dissenting from the view taken by a 
Full Bench of the Lahore High Court in Sita Ram v. Punjab National Bank (91). Their 
Lordships of the Calcutta High Court in the case(80) referred to above said; “The 
concluding words of that sub-section [sub-s. ^ 3) of s. 152 of the Companies Act] ‘in 
pursuance of this Act,’ words which had troubled the minds of the Judges constituting 
the Full Bench of the Lahore High Court [in Sita Ram v. Punjab National Bank (81),— 
mean that sections 3 to 22 of the Indian Arbitration Act, 1899 would apply to all arbi¬ 
trations in which one or both the parties are companies irrcsp^iive of the locus of 
the subject matter by the force and effect of the Indian Companies Act, and the pro¬ 
cedure provided for the Indian Arbitration Act for extending its field of operation 
would not have to be followed in such cases. This is in our judgment the effect of 
sub-s. (3) of s. 152. The words ‘in pursuance of this Act’ (i.e., the Companies Act) clearly 
qualify the phrase ‘shall apply’. The meaning is that the provisions of the Indian 
Arbitration Act, 1899, except s. 2 thereof (which is to be treated as non-existent) shall 
apjdy to all arbitrations between companies and persons by the force and effect of 

(75) Sundar Mai v, Paris Business Co-operation Ltd. [1931] L. 555, 132 I.C. 399; Sitaram 

u. Punjab National Bank [1936] L. 721 ^.B.), 17 Lab. 722. 

(76) Ibid* 

{77)CathoUc Bank v. Albuquerque [1944] M.L.J. 290 (F.B.), [1944] M.W.N. 203. 
f78)Raoji u. Ratansi [1930] B. 431, 54 Bom. 696, 32 Bom. L.R. 389, 126 LC 305. 

(79) Peoples Bank of N. India w. Padam Lai [1938] 177 LC. 659. 

W^ir^hat Native Tea Co, r. B. Gupta [1940] 44 C.W.N. 285» [1940] I Cal. 558, [1940] 
(81) Sitaram v. Punjab National Bank (supra). 
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the Companies Act itsdf. The decision of the Full Bench <rf the Lahore High Court 
has the effect of substituting for the words ‘in pursuance of this Act* used by the kgis* 
lature the words ‘in pursuance of sub-sec. (1)* or the words ‘in pursuance of this secdoii*. 
On the interpretation we have put upon sub-sec. (3) of s. ^152, sec 3 and sec. 4 (a) of 
the Indian Arbitration Act, 1899 would apply to all arbitrations in which a company 
is a party.” An award made in such an arbitration must be filed either in the High 
Court or the Court of the District Judge, as the case may be, and paras 20 and 21 of 
Schedule II to the Code of Civil Procedure are excluded from operation upon such 
arbitration (80). When an application to file an award is made to the wrong Court 
it should not be dismissed but returned for presentation to the proper Court (80), But 
in a very recent case (82) the Madras High Court has held that the fact that in sub-s. (3) 
the expression “in pursuance of this Act,” comes after the words “shall apply to all 
arbitrations between companies and persons” indicates that the provisions of the Arbi¬ 
tration Act, 1899, were to apply only to those arbitrations made in pursuance of the 
Act, t.e., in pursuance of sub-s. (1). The fact that a power is given to refer a matter by 
an agreement in writing in accordance with tlic provisions of the Arbitration Act docs 
not take away the |)ower to refer the matter otherwise than in accordance with the 
Arbitration Act. The expression “may by written agreement refer to arbitration in 
accordance with the Arbitration Act” in sub-s. (I) means that if a company wishes to 
refer to arbitration in accordance with the Arbitration Act, it can do so by a written 
agreement; and this carries with it the implication tliat the reference to arbitration in 
accordance with Schedule II of the Code of Civil Pn)cc*durc is open to a company if it 
docs not wish to avail itself of the provisions of the Arbitration Act (82). Sth. II of 
the Code of Ci'vil lh*occdure has been rej>ealcd by s. 49 of the Arbitration Att X of 1940. 

ApplicabilityThe Arbitration Act applied in the case fall!% within the scope 
of that Act even when the locus of the subject matter was outside a Presidency town, 
piovided one of the panics or both of them were companies registered under this Act. 
Consequently a reference to arbitration, in which a company W'as interested, with the 
intervention of the Court was governed by the rules in Sch. II of the Code of Civil 
Procedure. The Arbitration Act, 1899 had no application to such a case (83). But since 
1st July, 1940 on which the Arbitration Act, 1940 came into force, such cases would be 
governed by Chapter IV of that Act. The Arbitration Act applied to all references to 
arbitration under the Companies Act (84), wherever they took place within a Presidenv y 
town or in a place to which the I.ocal Government had extended the provisions of the 
Arbitration Act, 1899 by virtue of the proviso to s. 2 of that Act (85). This section 
applies to those cases only in which a company by written agreement refers a matter in 
dispute to arbitration in accordance with the provisions of the Arbitration Ait. It docs 
not apply to a case where a reference is made by the Court in a pending suit (86). A 
company under the Companies Act stands in the Punjab on no different footing than a 
private individual governed by the Punjab Act I of 1911. Therefore if an agreement 
between the parties of which one is a company makes no specific reference to the 
Arbitration Act, that Act will not apply to the arbitration agreement l)etween the 
parties (87). 

(82) Karnataka Bank r. Thakur Singaraya [1944] M. 95, [1943] 2 M.L.J. 488, [1943] 
M.W.N. 672 dissenting from Jhirighat Native Tea Co. v. B. Gupta, supra, ancl 
following Sitaram u. Punjab National Bank, supra. 

(83) East Bengal Bank v, Jogesh [1941] C. 127, 44 C.W.N. 828, [1940] 2 Cal. 237. 

(84) Kewal Krishna v. Punjab National Bank [1934] Pesh. J07, 151 I.C. 860; Grahams 
Trading Co. v, Chandulal [1935] S. 228, 159 I.C. 824; Peoples Bank of N. India v. 
Padam Lai (supra); Jhirighat Native Tea Co. o. B. Gupta (supra). 

(85) Behari v, Sirsa Trading Co. [1933] L. 44, 141 LC. 64; Ruplal u. Dhansar Coal Co. 
11932] 136 I.C. 445. 

(86) ^nja»> & Kashmir Bank v. Damodri fJ936J L. 257, 

(87) Chandu Lai v, Grahams Trading Co. (supra). 
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It j» not dmt ony rdktmtm to otbimtion to wliidi o Umitsedt csompany 

is o jMurty slibOuM be omde itoder tlie ArUtmtloo Act(0l3)* > 

ArbUrmHons ondUn* lliit «iid s. 20$C i da i s ti nct U m {"—This section empoweis a 
company to mfer to aibitration an exisdng difference bettmen itsdf and any odier com¬ 
pany or person* But a shardiolder has no such tight against the cmnpony (S9). The 
arbittadon contemplated in s. 208G (post) is one between the company in liqt^tion and 
one or more of its members-HEin arbitration to settle an Internal dispute or difference. 
Sub-s. (3) of the present secdon would not cover sudi a case* as the arbitration 
contemplated there is one between a company and either another company or an indivi¬ 
dual third party, an arbitration to settle not an internal but an external dispute or 

difference (90). See notes to s. 208C. 

Deetwe if nuHitjr :—^Wherc the parties referred a dispute to arbltradon but bad not 
agreed to do so in writing, an award was made therein and the Court passed a decree 
in terms of the award; it was held that the decree was not a ntillity and It was not 
open to the executing Court to go behind the decree (91). Where a company entered 
into an agreement for reference to arbitration, but it was not specifically sripulated that 
it was to be under the Arbitration Act, and the award was filed and a decree passed 
thereon, it was held that the decree was a nullity and could not be executed. But the 
award itself was enforceable as a decree under s. 15 of the Arbitration Act (92). In 
the last cited case the Peshwar Court followed the decision of Mukherji and Cuba JJ. 
in Rabindra v. Jnanendra (93) affirmed by the Judicial Committee fscc Jnanendra v. 
Habindra{9A)] with these words: ‘Their Lordships agree urith the view taken by the 
Courts in India that the decree .... was passed without jurisdiction and was, therefore, 
incapable of execution as such. The respondent, however, as a party to die arbitration 
award would be entitled under the Act to enforce the arbitrator’s award through the 
Court in exactly the same way as if it was a decree. If, therefore, there was an existing 
award in favour of the respondent, the objection to his application was one of form 
only and not of substance.” 

Reference to arbitration :—contract to refer to arbitration any dispute which 
might arise between a company and an individual is not illegal because it is not under 
the seal of the company (95). Although a living company is allowed to refer matters in 
difference to arbitration, an official liquidator may not be allowed to make a reference 
to private arbitration (96). Where an agreement is made with a company tjo refer to 
arbitration under certain contingencies, a Court has no jurisdiction to file the agree- 
ment as s. 3 of the Arbitration Act excludes Sch. H, para 17, C P. C from operation 
of the Act (97). Where the articles of association provide for arbitration of a dispute 
between the company and its members, the latter can validly r^er to arbitration a 
dispute relating to the question tiriiether he was a member of the company in respect 
of some further shares for which he was registered as a member (98). 

(88) Lyal1pur Bank v. Jai Copal fl940] L. 97, 190 I.C. 146 following Balmukand u. Punjab 
National Bank fI9361 L, 721, 17 Lah. 722 (F.B.). 

(89) Madura Mills Co. t>. Krishna Ayyar fl937] M. 405, 171 I.C. 690. 

(90) Ihirlghat Native Tea Co. u. B. Gupta (supra). 

(OnKoshan Lai u. Punjab National Bank fI933] L. 46, 140 LC. 180. 

(92) Punjab National Bank v. Kewal Krishna [1933] Pesh. 66. 143 LC 435; see idao 
Peoples Bank of N. India n« Padam Lai (supra). 

(93) [1932] 35 CW.N, 538, 58 Cal. 1018. 

(94) [19331 F.C 61. 

(95) Ganges Sugar Works u. Nuri Miah [1915] 37 All. 273, 13 A.LJ. 311 
r96)]>ehiii Bun Mussoocee Tramways Co. [1928] A. 553, 26 A.L.J, 810, 50 AB. 867. 

(97) Attack Oil Co. u. Abdul Majid [1929] L. 246, 118 LC 533. Bui m Sl|a Ram u. 
Punjab National Bank supra. 

(98) Xanhaiya lal u. Bec^e’e^ank of N. ImBa [1934] L. 49, 

54 
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enforced by the District Judge (99)« But it is not obligatory on a company governed by 
the ^rbitmtlon Act to make a relerence to arbitration out of Court in province of 
Punjab only in pursuance of the provisions of the Arbitration Act and to file an award 
made on such reference in the Court of the District Judge as required by the Arbitration 
Act It is permissible for the company, although governed by the Arbitration Act, to 
make a reference outside the Arbitration Act, and although the award on such reference 
is filed in the Court of the senior Subordinate Judge, the decree passed on its basis is 
perfectly legal (1). 

Appeal:—The proceedings for enforcement of an award under s. 15 of the Arbitra¬ 
tion Act are governed by s. 47, C,P. Code and an appeal is competent from an order 
rejecting such application. The fact of an objection being raised that award was givai 
without jurisdiction does not preclude the application of s. 47, C. P. C. (2). 

153. (1) Where a compromise or arrangement is proposed 
between a company and its creditors or any class of tnem, or 
between the company and its members or 
ifewer to compromise any class of them, the Court may, on the 
hen. application in a summary way of the company 

or of any creditor or member of the company 
or, in the case of a company being wound up, of the liquidator, 
order a meeting of the creditors or class of creditors, or of the 
members of the company or class of members, as the case may be, 
to be called, held and conducted in such manner as the Court directs. 

(2) II a majority in number representing three-fourths in value 
of the creditors or class of creditors, or members or class of 
members, as the case may be, present either in person or by proxy 
at the meeting, agree to any compromise or arrangement, the 
compromise or arrangement shall, if sanctioned by the Court, be 
binding on all the creditors or the class of creditors, or on all the 
members or class of members, as the case may be, and also on the 
company, or, in the case of a company in the course of being wound 
up, on the liquidator and contributories of the company. 

(3) An order made under sub-section (2) shall have no effect until 
a certified copy of the order has been filed with the registrar, and a 
copy of every such order shall be annexed to every copy of the 
memorandum of the company issued after the order has been made, 
or in the case of a company not having a memorandum, of every 
copy so issued of the instrument constituting or defining the con¬ 
stitution of the company. 

(4) If a company makes default in comlying with sub-section 
(3) the company and every officer of the company who is knowingly 

(99)KewaI Krishan v. Punjab National Bank fl934] Pe*h. 107, ISl I.C. 860; Gmhams 

Trading Co. v. Chandulal fI9351 S. 228. 159 LC. 824: People* Bank of N. India ti. 
(*upra); Thirighat Native Tea Co. v. B. Gupta (nipni). 

(IjSttaratn v. Punjab National Bank (supra). But see Jnirigbat Native Tea Co. v. 

B. Gupta (supra). 

(2) Kanahaiya Lai v. Petrie's Bank of N. India (supra). 
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an^ wilfuUy m default shall be liable to a fine not exceeding 
ten fufees for each copy in respect of whiSh default is made, 

(S) The Court may, at any time after an application has been 
made to it under this section, stay the commencement or continual 
tion of any suit or proceeding against a company on such terms as 
it thinks fit and proper until the application is finally disposed of, 

\f6) In this section the expression “company” means any com¬ 
pany liable to be wound up under this Act and the expression 
“arrangement” includes a re-organization of the share capital of 
the company by the consolidation of shares of different classes or 
by the division of shares into shares of different classes or by both 
those methods, and for the purposes of this section unsecured 
creditors who may have filed suits or obtained decrees shall be 
deemed to be of the same class as other unsecured creditors.] 

(7) An appeal shall lie from any order made by the Court 
exercising original jurisdiction under this section to the authority 
authorised to hear appeals from the decisions of the Court. 

Amendment :—^By the Companies (Amendment) Act, 1936, the Ofriginal sub-s. (3) 
was renumbered as sub--s. (6) and the new sub>sections (3), (4) and (5) were inserted. 
By the same Act a further 8ub<section (7) was also added. The new sub-s. (5) allows 
stay of suits while a compromise or arrangement between a company and its creditors 
is pending— Notes on Caluses, The Select Committee observed: “We have incorporated 
in section 153 the provisions of sub>sections (3) and (4) of section 153 oi the English 
Act. We have added a new provision aimed at simplifying the determination of the 
meaning of “creditors of the same class” in view of the judicial uncertainty that has 
manifested itself on this point. We have also specifically provided for appeal from 
orders made under the section.” By the Companies (Amendment) Act XVII of 1942 
which received the assent of the Governor General on 30th March, 1942 the new 
sub*8. (6) (within square brackets) has been substituted for the original sub*s« (6) as 
amended by the Companies (Amendment) Act, 1936. “With the passing of the Indian 
Companies (Amendment) Act, 1936, an anomaly has resulted that while under the new 
seaion 153A added by that Act, it is now possible for a company to carry out a scheme 
for the transfer of whole of its assets and undertaking and for dissolption by proceedings 
under section 153, which require a far less stringent majority than is required by 
section 54, the relatively less important matter of consolidation or sub*division of the 
capital of a company can only be effected through the machinery of the latter section” 
'-Statement of Objects and Reasons {vide Gazette of India dated 7th March, 1942, part I, 
pp. 46-47. See notes under s. 54 (repealed). The original sub-s. (6) as amended by the 
Companies (Amendment) Act, 1936 was as follows:— 

*^(6) In this section the expression “company” means any company liable to be 
wound up under this Act and for the purposes of this section unsecured creditors who 
tnay have filed suits or obtained decrees shall be deemed to be of the same doss as 
other unsecured creditors,*^ 

As to the effects of these amendments see Introduction. 

Application of section to banlang companies sund restriction :—As to the applica¬ 
tion of dbis secrion to banking companies and restriction on compromise or arrangement 
between a banking company and its creditors, see the new a. 45 of the Indian Banking 
Companies Act, 1949 and notes thereto In Appendix K. 
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istg It adtcme uiiddr tbi« sectioii in the High Court at X>aeca in Palifttan in rcqpect of a 
company having ita rogUtered oMce in India cannot be entertained by the Court 
at Dacca which has no Jurisdiction to pass any orders in the application (3). But where 
such a pedtkai has previously been presented in the Court ol the country where the 
company is registered, the Court in the other country has Jurisdiction to pass orders of 
an ancillary nature (4). A proceeding under this section is not a proceeding in a 
winding up (4). 

Ordinarily a scheme sanctioned by a High Court in India will not per se be binding 
on the creditors in Pakistan which is a foreign State and will be no defence to their 
action in the Pakistan Court (5). On the principle of international law and as a xnauer 
of convenience* however, the Courts in the two Dominions will co-operate with each 
other, and if an order of winding up or a scheme of arrangement is made by a Court in 
one Dominion, the Court in the other Dominion will adopt ancillary proceedings (5)« 
Inorder to enable the Pakistan Court to treat a scheme sanctioned by t^ High Court 
in India as the main proceeding and adopt ancillary proceedings there, the scheme 
should be so framed as to be reasonable and fair to the creditors in Pakistan (5). If 
the Indian assets yield a larger percentage of payments to the Indian creditors than 
the Pakistan assets will yield to the Pakistan creditors it will not be fair to frame a 
scheme on the basis of the Indian assets alone and to distribute the assets amongst 
the Indian creditors to the exclusion of the Pakistan creditors, just as in the converse 
case the scheme wUl be unfair to the Indian creditors (5). 

Notice of any scheme proposed in the Court of a particular country should go to 
all creditors, wherever they may be, so that they can, if they like, come in and participate 
in the distribution under the scheme, and for this purpose it is essential to lay before 
the Court all relevant information as to the company's entire asseu and liabilities so 
as to enable the Court to judge whether tlie proposed scheme is a reasonable one (5). ^ 

Upon an application by a bank having its registered office in Calcutta, the High 
Court at Calcutta ordered meetings to be held for drawing up schemes of arrangement 
with the creditors under this section. The bank which had several branches doing 
business in Eastern Pakistan then presented an application to the Dacca High Court 
for necessary orders in respect of its creditors in East Bengal: Held (x) that the Indian 
Companies Act, 1913 is the law applicable to the case, (u) that the meetings ordered 
to be held by the Calcutta High Court and any scheme of arrangement arrived at in 
those meetings, and eventually sanctioned by that Court would not bind any creditors 
of the bank in East Bengal (Dicey^s Conflict of Laws, 3td ed., p. 373 quoted); (m) that 
inorder to bind the assets of the bank in both jurisdictions, the scheme must be 
sanctioned by the Courts in both the Dominions (Dane v. Mortgage Insurance Co, (1894) 

1 Q.B. 54 referred toj; (iv) that as the bank carried on business in East Bengal the 
Dacca High Court had powers to make a winding-up order as ancillary to any winding-up 
order made by the Court within whose jurisdiction the registered office of the KanV 
was situate [Palmer’s Company Precedents (1921 ed.), Part H winding up, p. 18 referred 
to]; (u) that to |»otect the interest of creditors in East Bengal it is necessary for the 
Dacca High Court to make orders of a nature ancillary to the orders already made by 
the Calcutta High Court for holding meetings under the present section (6). In the 
last dted case meetings on the same day at the same hours at the place 
the same chairman as ordered by the Calcutta High Court were ordered and diirectioiks 
were given on the bank to ensure that the result of the be reported by the 


[1949] S3 CW,N* 1 DJt 85 per Omond J. 

1 53 aWJN, 183. 

C.W.N. S83--per (hrmond J. in the Dacca Court 


(3)Gi]ish Bank Ltd., infra 
(4i Eastern Commercial Bai 
(Sj^dian Crecent Bank [I! 
(6)airi8h Bank Ltd. [1948] 
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to iSbt Dmm G«mti; and tlia bank wat rauained by bi|iHicti<ni bcom 
diipoiitig, ckcqpt In the oidliiary coum nf busiiieatj of any aism in East Btsagal 
wkhotit ibe leave ai the Dacca High Court See notes on p« 25 ante, 

A bank Ancorporated in British India had its registered olto at Bannu in the 
North-West Frontier Province and also a branch o0h^ at Debra Dun in the D. P. 
After i5th August^ 1947 the bank became a company registered under the Aa in its 
ap^ication to Pakistan. The bank was also registered in India under s. 277 as a 
company established outside India. After partition of India in 1947 95 per cent, nf 
its ^pi^tars and creditors migrated from Pakistan to India. The mana^g direcuw 
of the bank shifted to Dehra Dun and started controlling its affairs from there. Subse¬ 
quently an application under the present section was made to the Ailababad High Court 
on bel^lf of the bank. The question was whether that High Court had jurisdiction: 
Held (i) that after the partition of India the bank could not be considered as a company 
in its applicability to India and it was unregistered company as defined in s. 270, and 
as such It was not a company as defined in s. 2 (i) (2); (u) that as the entire business 
of the bank was centralised at and was being controlled from Dehra Dun the bank 
had established its '^residence” there and made it the principal place of business and 
therefore submitted to the jurisdiction of the Courts in the V, P.. The Allahabad 
High Court had therefore jurisdiction to entertain the application under this section (7). 

An application under this section in the High Court at Dacca in Pakistan in respect 
of a company having its registered office in India can be entertained at Dacca which 
has jurisdiction under this section to pass orders on the application (8). Because a 
foreign company is liable to be wound up under the Act it would be an unregistered 
company within the meaning of ss. 270 and 271. Tbo^ expression **Company'' in sub- 
ss. (1) and (2) includes an unregistered company (7). 

It has recently been held by a Full Bench of the East Punjab High Court (Hamam 
Singh J. contra) Uiat a High Court in India has jurisdiction to sanction a scheme of 
arrangement in respect of a company whose registered office is in Pakistan and which 
has complied with the requirements of s. 277 post. In other words s. 153 applies to 
such companies (9). In the last cited case Khosla J. held: sub-s. (6) provides an excep¬ 
tion to tilt provisions of s. 276 and the general rule laid down in s. 276 is not absolute. 
Therefore, if a foreign company has complied the requiremenu of s. 277, and it is to 
be treated as an unregistered company for the purposes of Part IX of the Act, it is 
liable to be wound up within the meaning of sub-s. (6) of s. 153 and thexefore, a 
scheme of arrangement can be sanctioned in respect of such a company. (Per Kapur« J. 
in the same case) for the purpose of winding up an “unregistered company*' would be 
covered by the definition of “company*' given in cL (2) of sub-s. (1) of s. 2 ante. Sub-s, (6) 
of 8. 153 enlarges that definition and brings within its ambits all companies which can 
be wound up under the provisions of the Act,'and which would include foreign 
In this case Harnam Singh, J. however held; (1) S. 276 renders inappUcablc to un¬ 
registered companies the whole except Parts IX and V of the Act; (2) provisions 
contained in a. 153 are not provisions with respea to the winding up of a company, and 
that being so, the application of s. 153 to a foreign company is excepted by s. 276; 
(3) the expression “liable to be wound up*% in sub-s. (6) of s. 153 is not interchangeal^ 
Mth the expression “can be wound up**, and the spe^ definition of “company** given 
in s. 153 <6) renders inapplicable the provisions of s. 153 which are not to 

bdng wound up under s. 162 or s. 203; (4) a High Ctourt in India not having juzisdictkm 




L. 48, Pkk. LJL (1948 
<QNoak]^ Union 

Ttnders^ Bank Lid., supra, 
^Frontier Bank (19i»J 52 F* 


Lah. 209-—per C^maeiius T. 

[1950] ^ 54 C.W,N, 201 ^ (DJR.V*.per Shabuddin T. But see 
nent ci a l^kistan High Court 
19 jpFJB.). 
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m Wkimn tm m jiiiwdiitiim to saoctloii a scheme td arrangemeitt with lecpecs to 
a dmipany having its littered olice in WaM&tm- 

Coiisiriietioii :-**Th|is section should be carefully construed, makes the majority 
of the creditors’** as observed by Lord Justice Bowen* **or class of creditors* bind the 
minority* it exercises a most formidable compulsion upon diss<mtient creditors; and It 
therefore requires to be construed with care as not to place in the hands of some of 
the creditors the means and opportunity of forcing dissentients to do that which it is 
unreasonable to require them to do* or of making a mere jest of the interest of the 
minority**(iO). But in English &c. Bank (il) Vaughan Williams J. said: *1 do not 
think that any one who has followed the subsequent decisions—whether under the 
Companies Acts or the Bankruptcy Acts—will hesitate to say that the tendency of late 
has been rather to favour the power of the majority of creditors to impose their will 
iqion the minority and to construe the legislation upon the subject with some freedom.** 


Principle :—^The principle upon which this section is based has been laid down 
in a case (12) by Page* C. J. and Cunliffe, J. of the Rangoon High Court, It is true 
that as between a creditor and the company as his debtor* the creditor who proves 
insolvency is entitled ex debito justitice to a winding up order. But the right ex debito 
jusHtice is not his individual right, but his representative right. If the majority of the 
class are opposed to his view and consider that they have a better chance of getting 
payment by abstaining from seizing the assets* then upon general grounds, tlic Coun 
should give effect to such right as the majority of the class desire to exercise (12). 

Court’s powers & duties :—Powers of the Court under this section are strictly 
limited. The Court may cither sanction or refuse to sanction a scheme appro\ed by 
the company and its creditors or members. The Court has no power upon an applica> 
tion to alter the scheme which has been sanctioned by the Court and agreed to at a 
meeting under this seaion without giving parties to an agreement an opportunity of 
considering the scheme in the way the Court proposes (13). Upon confirmation by the 
Court the scheme becomes by virtue of this section binding upon the creditors, shaie^ 
holders and the company. Its terms can theiclore be varied by order of the Court after 
the variation has been approved at meetings of the creditors aud shareholders, and it 
is not possible for the company or its directors or shareholders, whether by resolution 
or ratification or otherwise, to alter the scheme. Nor is it possible for the company or 
its directors to vary the scheme under the guise of a compromise with a shareholder, 
as no variation or depanure from that scheme can be validated by mere acquiescence 
^ the shareholders or creditors (14). It is not the function of the Court to substitute 
its own scheme for the scheme presented to it for sanction, and if the Court is of 
opinion that unless some radical amendment is effected or the scheme is fundamentally 
altered, it ought not to be sanctioned, it is the duty of the Court to reject the scheme. 
’The Court must look at the scheme and sec whether the Act has been complied with, 
whether the majority are acting bona fide and whether they arc coercing the minority 
in order to promote interests adverse to those of the class whom they purport to 
represent, and then m whether the scheme is a reasonable one, or whether ^ is 
any reasonable objetion to it, or such an objection to it as that any reasonable man 

Bank (1893) 3 Ch. 385]. Hie Court must be satisfied that the scheme is not only 


! 10)Sovereign Life Assurance Co. v, Dodd f18921 2 OB 571 

^ Katm Cement ic Industrial Co 119371 B 423 

2)Robson o. Dawson's Bank [1932] R. 75, 10 Rang. 143 ‘ ^ 

M^I, L». OK. 

mtt Sa ”■ »«k of N. (|«3S) PO. m paim « cwn. »s. 
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mtotittble hat »lto pneictIcAble It it ndthtsiiht 4xxtf vf&t tlie butliiett pi the nietabert 
ol the CPan te express their owe opinion as to whether^ If they ha^pcsaed to he cr^ltm 
bank, they cotild not or would not have voted in ^vour of the scheme. It it 
enough that the Court should hold that the view taken by the creditors as to the 
feasibility of the scheme is one to which persons acting honestly and viewing the scheme 
laid before them in the interests of those they represent take a view which can he 
reasonably taken by business men (15). The fact that the shareholders and creditors 
have approved of a scheme of compromise or arrangement does not mean that the 
Court is bound to accept the scheme. It is the duty of the Court to examine the 
proposals and decide whether they are fair and reasonable. That the shardbolders and 
creditors have approved of a scheme will of course carry weight but there may be 
more important considerations (16). Where the resolution approving a scheme is shown 
to have been passed as a result of misleading statements contained in a letter written by 
one of the creditors of the company who was also a director thereof, and circulated to 
aU the shareholders and creditors before the meeting, where the company was hopdeasly 
insolvent and the scheme conferred no apparent benefit on any one and in fact ignored 
creditors who were not depositors and the scheme itself was not a feasible one, and 
where besides there were also allegations of unlawful and unauthorized acts on the 
part of the company's officials, justice demanded that the resolution approving the 
scheme should be disregarded (17). Before sanctioning the scheme the Court may 
impose certain conditions upon the company for making some provision for the dissen¬ 
tients, if it is satisfied that the scheme is reasonable and fair and in the interest of the 
general body of shareholders. In any case under modem practice such a provision 
is not a sine qua non to sanaioning the scheme if it is reasonable (18). 

A scheme is not cffccdvc unless it is sanaioned by the Court which in its turn 
cannot sanction the scheme until it has been accepted and approved by the three- 
fourths majority in terms of sub-s. (2) (18a). Sub-s. (2) allows the decision of the 
majority to bind the minority and, therefore, it is incumbent on the Court to sec that 
the dedsion does not act oppressively on the minority and that it is a reasonable and 
practicable scheme. The Court does not sanction a scheme merely because it has been 
approved by the requisite majority (18a). In the last cited case it was held by both 
the trial Court and the appellate fcourt that the scheme was not a practicable scheme 
at all. 

The first thing the Court has to see is whether the provisions of the statute have 
been complied with. Secondly, the Court has to see that the persons present at the 
meetings have acted btma fide and that they have done nothing which in the circum¬ 
stances is injurious to the interests of the classes whom they represented. But the Court 
does not sit merely to register the decree of the majority of the creditors or shareholders 
present at the meetings. It has to look at the arrangement and sec that it is such 
that a man of business would reasonably approve, and funher that it is fair and 
reasonable as regards the interests of all concerned (19). The Court cannot sanction a 


(15) Per Page C. J. in Dawson u. Hormuji (1932) R. 54, 10 Rang. 438. Sec also Katni 
Cement & Industrial Co. [1937] B. 423. 

(16) Calicut Bank Devani Ammal [1940] M. 621, [1940] M.W.N. 252, SI MX.W, 639. 

(17) Ibid. ^ 

(18) Katni Cement & Industrial Co, (supra). 

(I8a) Bengal Bank Ltd. v. Suresh Chakravarty [1951] 55 C.W,N. 20d—per Harris €. J. 
dc Banerjee J. 

(19) Peoples Bank [1933] L. 51, 140 IC. 128; see also Alabama dec. Ry. Co. [18911 1 
Ch. 213, per Lindley 1.; Seralaani Loan Oflfice v. Nilkanta f19351 C. 277. 39 
CW.N. 1199; 

Supniv Co, fl 


Peoples Bank [1933] L. 51, 140 IC. 128; see also Alabama dec. Ry. Co. [1891] 1 
Ch. 213, per Lindley J.; Serajganj Loan Oflfice v. Nilkanta [1935] C. 777, 39 
CW.N. 1199; India Flour Mills, Ltd. [1934] S. 54, 149 LC. SI; AndU-Omtliieirt^ 
Supjay Co, fl922J 2 Ch. 723; Dorman. Long dc Co. [1934] Ch. 634; Tm Iron dt 
Sma Co. [isfzaj i 80 m, so Bom. LA. 19?, 108 LC 30.^ 
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8du»iie wmnh U nmm hma fide n<xr W 9 rkabte (20). Tbm where the majority of the 
me4 not whh a ho#»a fide regard of the lutcsrests of aU debenmie- 
holderSy hot for the purpose of escapiitg their owo liability as shareholders, the rcsolu* 
tron could ooe have been passed bona fide, and the petition to obtain sanction of the 
Court was distutssed with costs (21). 

the creditors arc acting on sufficient information and with time to consider 
what they are about and are acting honestly, they are, I apprehend, much better judges 
ol what is their commercial advantage than the Court can be. White therefore I 
protest that we are not to register their decisions but to sec that they have been 
prop^ly convened and have been properly consulted and have considered the matter 
^Om a point of view, that is with a view to the interests of the class to which they 
belong and are empowered to bind, the Court ought to be slow to differ from them'* (22). 
Therefore it is very essential that the scheme must, as far as possible, be based upon 
correct information, but that docs not mean that if the information is not accurate 
and complete the application for sanction should be rejected in limine. The Court 
can in such a case call for a report, in as short a time as possible, which will give a 
fair idea of the affairs of the company at the moment, and on that state of information 
the scheme as adumbrated or with the necessary amendments can be circulated with 
the report (23). As regards the capacity of creditors to safeguard their own interests 
in such cases the following observations of Vaugham Williams J, apply with greater 
force to this country: “I confess that I have very little belief in creditors of a 
company being able to look after their own interests. It is a matter of history that 
never mind what safeguards may be suggested, never mind what statutory precautions 
may be given, the creditors of an individual bankrupt have never been roused jco look 
after their interest. Experience shows that creditors, whether of a company or of an 
individual man, never can be trusted to take care of themselves. The disjected forces 
of individual creditors are a mere nothing as against the consolidated forces of those 
who are often deeply interested in bringing about an adoption of the scheme which 
is presented to the creditors’* (24). In all concerns of the company, whether in the 
matter of winding up or in the matter of a scheme, the policy of the Act is to ascertain 
the wishes of the creditors as expressed by the majority of them subject to the rights 
of the minority being safeguarded. No Court is entitled to say that it will not ascertain 
the wishes of the majority in regard to a proposed scheme. It is true that under 
sub-8. (1) of this section a certain discretion is vested in the Court, but the scope of 
that discretion is limited, and the Court ought not to decline to order a meeting unless 
the proposals arc illega! as being in contravention of the provisions of the Act or 
incapable of modification in view of ascertained facts, so that it would be a waste of 
time and expenditure to circulate them (25). 

The respcmsibility of the C.ourt in sanctioning a scheme under this section is all the 
greater where the creditors and shareholders attending the meeting and approving the 
scheme by the requisite majority are only a fraction of the general body of creditors and 
shareholders (26). The Court will reject a scheme under this section if it is satisfied that 
material facts were not placed before the meeting, whether intentionally or otherwise, 
or that the object of the scheme is to prevent an inquiry into matters that require inmti* 


(20) South Indian Mills Co. fl91S] 30 I.C. 386. 

(21) Wedgwood Coal fie Iron Co. [1877J 37 L.T, 309. 

(22) English Scottish dc Australian Chartered Bank 3 Ch. 385, per Xindtey Ii. T. 

at p. 409 ; see also Travancore National Ac. Bank [1939] M. 318* 

National Ac Bank [1939] M. 318. 

Scottish A Australian Chartered Bank [1893] 3 Ch, 38S, per Vaitiriian 
Williams J. at p. 396. *^4 » r 

ggTravancow National Sic. Bank 11939] M. 318. 

(26) Calcutta Indiwtrial Bank {1948] 52 C.WJI, 425. 
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gation or that the scheme is not a practical and feasible one (16)* Nor shcmld the Court 
sanction a scheme which proceeds upon the assumption of honesty and efficiency of the 
management not justified by their past conduct, particularly in not complying with the 
provisions of the Act. For it is common experience that somehow or other the old 
management procure their return to power under the scheme (26). In the last cited case 
Mr. Justice Das refused sanction to the scheme and ordered the bank to be wound up 
compulsorily in the petition for winding up which was pending and was taken up for 
hearing along with the matter of sanctioning the scheme. 

The Court should always prefer a living scheme to a compulsory liquidation bringing 
about the end of a company and usually without any hope of payment in full [Dawson 

Hormusju (27)]^ Tlic onus of showing that any scheme is Unreasonable is on the 
objectors (27). It is the Court’s duty to scrutinize complicated schemes (28). 

Winding up !~--Tlii8 section is applicable in the case of a going company as well as 
a company in liquidation, whereas s. 215 applies only in or in view of winding up of a 
company (29). Where after a petition has been presented under this section, an appli¬ 
cation for compulsory winding up is filed by certain creditors, there is no reason why 
the latter application should not he considered by the Court, In fact it should be 
considered at the cailiest possible moment. Even if an order for winding up is passed, 
it will not interfere with any proper scheme being considered (30). ‘^Schemes arc 
presented to the creditors”, said Vaughan Williams J. “in bankruptcy and in the liquida¬ 
tion of companies more often than not for the purpose of rectifying some wrong that 
has l>ecn done or for the purpose of serving some interest which is wholly antagonistic 
to the interests of the crcditor8’‘(31). 

The fact that s. 153 is in Pan IV and not in Part V of the Act does not do away 
with the rc8j)onsibility of the Court in sanctioning a scheme, and there should be no 
relaxation of the principles laid down in English cases when a scheme was a part of 
winding up proceedings (32). 

When a scheme is sanctioned by the winding up Court in the course of winding 
up, the Court may stay the winding-up except for the purpose of giving effect to the 
scheme. In such a case the Court may exercise the jmwers of the winebng-up Court 
in matters arising under or out of the scheme as matters arising in winding-up (33). 

Where a scheme is of the kind mentioned in s. 153A or 153B and is sanctioned even 
otherwise than in the course of winding up, even then the Court may by the order 
sanctioning the scheme or by any subsequent order make provision for all or any of 
the matters mentioned in the seven clauses of sub-s. (!) of s. 153A or in 153B{33). 

All reorgaBixations may be effected :—All modes of reorganizing the share capital 
even when involving an interference with preference or other special rights attached to 
shares, can be effected as part of an arrangement with the members under this section (34), 
even though the scheme may involve winding up, though in the exercise of its discretiem 
the Court may impose certain txjnditions upon the company before sanctioning the 
scheme (35). ^ notes to s. 54 (repealed). 


(27) Per Cunliffc J. in Dawson v. Hormusji [1932] R. 54, 10 Rang. 438. 

(28) Dorman Long & Co. [1934] Ch. 635. 

(29) Kami Cement & Industrial Co. (infra); Travancore National &c. Bank [1939] M. 318. 

(30) Calicut Bank [1939] M. 58, [1838] 2 M.L,]. 812. 

(31) English d£c. Bank [189.3] 3 Ch. 385 (396). 

(32) Calcutta Industrial Bank |I948] 52 C.W.N. 425 per Das J, referring to Pioneer 
Bank (unreported) decided by him on 31st March, 1947. 

(33) Bhagwanti n. New Bank of India [1950] E.P. 111 (F.B.). 

(34) Palace Hotel. Ltd. [1912] 2 Ch. 438; J. A. Norberg Ltd. [1915] 2 Ch. 439; In re 
Schweppes, Ltd. [1914] I Ch. 322 ; Katni Cement Industrial Co. [1937] B. 423, 
39 Bom. L.R. 67^ 

(35) lCatiii Cement fit Industrial Co. (supra). 
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Court*! jiiri!di€tli 0 ii power g^ven to the Court to sanction a scheiue of 

armngement between a conyiafiy and its creditors or between the company and its 
members extends to debenture-holders and other creditors and enables the Court tt> 
sanctimi a scheme* although it deprives the debenturc-holders of their security wholly 
or in part (36). The Court may also sanction an arrangement whereby terminable 
debentures or debenture bonds arc converted into perpetual debenture stock (37), 

The Court has a wide discretion in the matter (38), though it will reject the scheme 
only where it is shown that there has been something wrong; but where the creditors 
acting in good faith and on sufficient infomaation and with time to consider what they 
are about have pronounced that a particular scheme is to their commercial advantage, 
the Court will be slovf to differ from them (39). 

Where an application was made for the sanction of a schenac under which the 
liabilities of a company were to be paid up in full by a new company which was to 
take over the assets and liabilities of the old company, and the shareholders in the exist¬ 
ing company were to receive shares of the new company as provided by the scheme, and 
meetings were held and the requisite resolutions of the different classes of shareholders 
and debenture-holders passed in favour of the scheme, it was held by the Court of Appeal 
that there was no jurisdiction under the section to compel the ordinary shareholders to 
take shares in the new company (40). 

The Court sanctioning a scheme has jurisdiction to entertain an application for an 
order modifying the "scheme so as to expunge from the scheme certain words preventing 
the decree-holders from executing their decrees (41). 

Effect of amended s. 45 of the Banking Companies Act, 1949 :—By reason of the 

amended s. 45 of the Banking Companies Act, 1949 the Court has been deprived of its 
jurisdiction to confirm a scheme or arrangement even though it has been sanctioned by 
the requisite majority, but has not been certified by the Resen'c Bank (41 a). Where a 
scheme has been sanctioned under siilvs. (2) of the present seaion, but that scheme has 
not been certified as it is, but has been changed substantially by the Reserve Bank and 
that modified scheme is presented to the Court for confirmation, without being sanctioned 
as required by sub-s. (2) of the present section, the Court is not entitled to confirm it, 
because it has no jurisdiction to confirm such a scheme (41a). But where the changes 
made by the Reserve Bank arc nominal, this principle is not attra(ted{4Ia). 

Schemes Court may sanction:—Under this section any kind of compromise or 
arrangement may be sanctioned by the Court (42). The Court may sanction schemes 
containing the following provisions: The shares in the company shall be sub-divided 
and that each shareholder shall surrender some of the shares resulting from the sub¬ 
division to another company whose undertaking is to be merged in that of the com¬ 
pany whose shares they hold; that the first mortgage dcbcntuic holders arc to be post¬ 
poned to other debentures or charges about to he issued or created, that in place of 
debentures guaranteed by a third party, debentures without a guarantee arc to be issued 
to the holders and the guarantor released; that debenture holders and other creditors are 
to accept in satisfaction of their debts shares in a company to be formed; that deben¬ 
tures, the interest on which is to be payable out of the profits of the company, arc to be 
taken in satisfaction of debentures the interest on which is payable whether profits arc 
made or.not; that debentures repayable at periods of from three to five years shall be 


1 Ch. 213; Empire Mining Co. ri8901 44 Ch. D. 422. 

(37) Re Shandon Hydropathic Co. [1911] S.C. 1153. 

(38) English &c. Bank [1893] 3 Ch. 385, per Lindlcy L. T.* 

(39) Ibid and Anglo Continental Supply Co. [1922] 2 Ch. 723. 

W general Motor Cab Co. [1913] 1 Ch. 377. 

ft ll^vTfT ^ [>9353 C. U7, 38 C.W.N. 1171, 155 I.C 811. 

1 V. Sumh Chakravarty 11951] 55 C.W.N. 206. 

(42)Barclays Bank [1918] 62 S.J. 752; aee al«> Oldham Press Ltd. [1925] W.N. ]Q. 
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^ymed Into ddMSfitiife stock repayable only in a certain liznited nuxnber of eveiita(43). 
In Scotland a scheme has been sanctioned whidb involved an alteration in the memo- 
random ^ association in order to darily the rights of the several classes oi share- 
holders* these rights not being clearly stated In the memorandum (44). Arrangements 
may be entered Into for the purpose of reconstructing a company* staying any pending 
winding up proceedings or distributing assets amongst creditors. They may also in¬ 
volve reduction of capital* but if so* the proceedings must comply with the requirements * 
of the Act applicable to such cases (45). A scheme of arrangement may be sanctioned 
under which the undertaking of the company is to be transferred to a new ocmipany and 
members of the company arc to receive fully paid or partly paid j^hares in the new com¬ 
pany in the proportions specified in the scheme. In such a case the Court usually 
requires as a condition of its sanction* provisions to be made for dissentient members to 
have the same rights as they would have enjoyed if the sale had been effected under s. 234 
of the English Act of 1929 (corresponding to s. 208C of the present Act); and Where the 
scheme involves a sale of the undertaking of the company to a new company in the 
manner contemplated by that section* the provisions of that section must be complied 
with (45). 

Foreign company-In the case of a foreign company having its central office in 
British India the High Court, in whose jurisdiction such office is situate, can entertain an 
application under this section at the instance of a creditor or members of such a foreign 
company. When once an application for winding up a foreign company is made in a 
British Indian Court, the expression “Court*' in this section must mean the Court in whidi 
the company is being wound up and therefore such Court will have jurisdiction to enter¬ 
tain an application under this section even before an order for winding up is passed 
by such Court. In such a case the right to apply under this section is not restricted 
only to a liquidator (46). As to the mode of proceeding in such a case sec the last 
cited authority. Where the contract of deposit of money witli a bank was made by 
the offer of the depositor* a resident in British India* in the opening form, and the 
acceptance by the bank (which was incorporated in and according to the law of the 
State of Travancorc ha\ing its head and only office in that State) by the issue of the 
deposit receipt, and it was not only made in Travancorc but also to be performed there, 
the order of the Court in that State making the scheme of arrangement binding on all 
the creditors, wherever situate, governed the trans;iction and the bank was protected by 
the terms of the scheme of arrangement (47). 

^^Compromise*’ ^ ''airangement’*A j)ower to compromise rights presupposes 
some dispute about them or difficulty in enforcing them (48). A proposed scheme for 
amalgamation of two companies, tiiough not a compromise, may be an arrangement 
within this section, and there is no ground for limiting the meaning of the word to the 
question of some dispute or difficulty to be resolved by a compromise or arrangement (49). 
“A reasonable compromise must bc“, observed Lord Justice Bowen, “a compromise which 
can by reasonable people conversant with the subject be regarded as ben^dal to those 
on both sides who are making it. I have no doubt at all that it would be improper for 
the Court to allow an arrangement to be forced on any dass of creditors, if the arrange- 


(43J8ec Hals. (Hailsh. cd. 1932), pp. 795-96 and the cases collected there. 

(44) Ibid, pp. 796-97 and the cases collected there. 

(45) Ibid, pp. 796-97 and the cases collected there. 

(46) Travancorc National Ac. Bank [1939] M. 318. 

(47) State Aided Bank of Travancorc u. Dhrit Ram [194!] 69 LA. I, 44 Bom. L.R. 557 

(48) Men^tile Investment Co, u. International Co. [1893] I Ch. 484 n.* 68 L.T. 603 n.; 
^ Mercantile Investment Co. u. River Plate Ac. Co. [1894] t Ch. 578. 

(49) Oi]aidian Assurance Co. [1917] I Ch. 431. 
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meiit candMt reasonably be supposed by sensible business people to be lor the benefit of 
that daSB as such’* (50). 

A compromise, to be elective, must be sanctioned by the Court (51). 

Ihe word ’'arrangement” as used in this section means something analogous in some 
sense to a compromise. In any arrangement which can fairly be called a compromise or 
considered as analogous to a compromise there must be both give and take (46)* Where 
the directors atewi attfhorized to manage the company, a proposal made by them under 
this secdoerm the name of the company is valid and proper (52). 

A meeting of the company is not a condition precedent to proposal under this secdon 
and the directors can initiate such proposals (53). The company need not take proceed¬ 
ings to alter the memorandum and the articles before the Court can sanction such an 
alteradon (54). 

The reconstruction of an existing company by winding up and sale of its entire under¬ 
taking and assets for shares in a new foreign company, though outside the scope of a re¬ 
construction under the old s. 213, may be effected as an arrangement under this 
seaion (55). In the last noted case the Court’s jurisdiction and duty under the secdon 
were explained by Astbury J. 

If a proper provision is made for dissentient members, reconstruction of an existing 
company by winding up and sale of the entire assets for shares in a new company may 
be ejected under this section (56). 

A mere agreement on the part of the shareholders is not enough for the acceptance 
of a scheme. It is ultimately for the Court to sanction it or not. It is no doubt open 
to a party to withdraw his offer before the scheme is put before the shareholders and 
sanedoned by the Court, but he may be estopped by his action or conduct (57). 

Under ss. 153 and 154 of the English Act of 1929, corresponding to this section and 
8. 153A, Bennet J. sanctioned a scheme of arrangement by which the company was 
allowed by its directors and liquidators to enter into an agreement with another com¬ 
pany for adoption of the scheme by the latter and for transfer of the business and 
assets of the company to the other company (58). 

What the Court considers in sanctioning a scheme :—The procedure is to apply to 
the Court by summons in the first instance to direct meetings of the different classes of 
the creditors and contributories and take directions from the Court (59). After the pro¬ 
posed scheme has been passed by the requisite majority, a petition is presented to the 
Court for sanedoning the scheme (59). 

In exercising the power under this section the Court will consider whether the class 
summoned to a meeting was fairly represented by tbOse who attended and whether the 
statutory majority that approved the scheme aaed bona fide or were seeking to promote 
interests adverse to those of the class whom they professed to represent (60). 

(50) Alabama 6fc. Ry. Co. (supra). 

(51) Traders’ Bank Ltd. [1948] L. 48. 

(52) India Flour Mills Ltd. [1934] S, 54, 149 LC. 51; General Motor Cab Co. [1913] 
1 Ch. 377. 

(53) Tata Iron & Steel Co. [1928] B. 80, 30 Bom. L.R. 197; Bruce Peebres & Co. v. Baine 
& Co. [1918] S.C. 781. 

(54) Tata Iron & Steel Co. (supra); Palace Hotel Ltd. [1912] 2 Ch. 438; Scheweppes Ltd. 

[1914] I Ch. 322; J. A. Norberg Ltd. [1915] 2 Ch. 439. . 

(55) Anglo-Continental Supply Co. [1922] 2 Ch. 723; see also Canning Tarrah Timber 

Co. [1900] I Ch. 70o; Tea Corporadon [1904] 1 Ch. 12; Sandwelt Park Colliery 
Co. [I914f 1 Ch. 589. ^ 

(56) $andweU Park Colliery Co. (supra). 

(57) Union Indian Sugar Mills Co. [1930] AJLJ. 385, [1930] A. 330. 

f58 Star Tea Co. [I 93 S] W.N. 4. ^ ^ ^ 

fS9) Alabama 6cc. Co. (infra) ; Slater v. Darlastan te. Co. [18771 W.N. 139, 16S. 

(60) Alabama Ac. Co. [1891] 1 Ch. 213. ^ 
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In oEercisiiig its power'^pf sanction tke Court wiU ^dso see that the j^ovUicm o£ 
the statute have been complied with (^t). The Court will see that die majcarity are acting 
horn fide and then only it will give effect to the decision of the meeting (62); but at the 
same time» the Court will be slow to differ from the meeting, unless either the class has 
not been properly consulted or the meeting has not considered the matter with a view to 
the interesu of ^e class which it is empowered to bind, or some defect is found in the 
scheme (63), 

The Court wUl go into the whole matter carefully and find out (i) whether all the 
provisions of law apd the directions of the Court itself in so far as they relate to the 
holding of the meeting, the conduct of its proceedings and the record of the majority 
votes etc. have been fully complied with, and (ii) whether the scheme is in the interest of 
the company as well as in that of the creditors and should be given effect to (60). Where 
the Court is satisfied that the meetings were properly held and the provisions of the law 
and the directions of the Court have been complied with, the Court is not justified in 
going into the reasons which led the creditors who were present at the meeting to agree 
under the scheme to give up a part of their debts (64). 

Before granting leave to convene meetings under this section die Court must be 
satisfied that the proposed scheme is reasonable and capable of being implemented by the 
company (65). In sanctioning a scheme approved by the requisite majority of creditors 
the Court has also to consider whether according to its sanction the scheme will be con¬ 
ducive to public interest and commercial morality (66). Even where a scheme is approved 
by the statutory majority, and notwithstanding favourable repon by the auditor appoint¬ 
ed by the Court, the Court will not sanction the scheme if the management arc found 
to have been guilty of misconduct in relation to the affairs of the company (66). 

When the scheme contemplated the formation of a new company to take over die 
assets of the liquidating company and shareholders in the old company are allowed to 
lake shares, not fully paid up, in the new company In respect of shares as to which they 
arc liable in the winding up, the Court may, as a condition of sanctioning the scheme, 
require the insertion, in the memorandum of association of the new company, of a clause 
preventing them from escaping liability by transferring their new shares (67). 

In sanction]ug a scheme to alter the memorandum of association under the section, 
the Court will also see that the minority is not being over-ridden by a majority having 
interest of their own clashing with those of the minority whom they seek to coerce. 
Further, the Court has to look at the scheme and see whether it is one as to which 
persons acting honestly, and viewing the scheme laid before them in the interest of those 
whom they represent, take a view which can be reasonably taken by business men (68). 

It is usual for the scheme of arrangement between a company and its creditors to 
contain a provision empowering some one, be he a liquidator or some other officer of 
the company, to assent to any such modification as the Court may think fit to impose. 
In the absence of any such person, it is not open to the Court sue motu to impose on a 
creditor any condition which will operate by way of modification of the scheme, especially 
in the absence of the consent of the persons who have entered into the arrangement (69), 
In the last cited case the creditors were unrepresented before the Court and could not 
give their assent to the modification; so Costello and Lort Williams JJ. set aside the 
order of Ameer Ali J, 


{6n Neath v, Brecon Ry. [1892] I Ch. 349. 

(62) English. Scottish & Australian Bank (18931 3 Ch. 385, 398. 409. 

(631 Ibid at p. 409; London Chartered Bank of Australia [18931 3 Ch. 540, $41 
{64)l^k8hmi Commercial Bank [1948] East Punjab 38 (CJN. 16), $0 PXJL 123. 
(65) Indian Qrscent Bank [1948] 53 (!:.W.N. 183. 

W)Bharati Centml Bank [19491 53 C.W.N. 238. 

Chartered Ba]^ of Australia (supra). 

^ (***P*®)J Alabama dec. Co. (supra). 

(w)Mihirendra o. Brahmanberta Loan Co. [1934] C. 816, 61 Cal 1047. 
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Wiim Oie Cotat wM MOielMm As a general talc the Ckmrt would not 
sanction an arrangement if it would prejudice a creditor whose rights would have been 
preferential if the winding up petition had been carried on (70); nor would it sanction 
an arrangement which did not provide that the new company should undertake to obey 
the order of the Court as to any proceedings which the Court might think it right to 
have taken against officers of the old company (71). A Court will not give sanction to a 
scheme which will have the effect of enabling a bank or other company which is to all 
intents and purposes* insolvent, to continue to attract deposits which in all probability 
will go the way of the former deposits (72), The Court will not also sanction a scheme 
of arrangement whereby the company proposes to convert issued preference shares into 
redeemable preference shares (73). 

Scheme sanctioned differs from agreement.:—^A scheme when sanctioned by the 
Court becomes something quite different from a mere agreement signed by tlie parties. 
It becomes a statutory scheme. So when the debt of one of joint and several debtors, 
being a company, is released by a scheme of arrangement in the liquidation of the com¬ 
pany, the scheme does not release the other debtors (74). 

Creditors :—^For the purpose of an application under this section the creditors whose 
names appear on the books of the company should be considered as creditors and their 
votes shoidd be taken into account. Creditors whose names do not appear in the books 
have to show to the satisfaction of the Court that they are creditors (75). 

Voring by creditors :—Every person lia\ing a pecuniary claim against a company, 
whether actual or contingent, is a creditor within this section (76); but holders of deben¬ 
tures payable to bearer are not entitled to %ote unless they produce their debentures at 
or before the meeting (77). 

Creditors casting their votes at a meeting of creditors under this section for or against 
a scheme of arrangement are entitled to have the rj;sult of the poll recorded (78), Where 
certain scrutineers were appointed by the Court to assist the cliairman under order of the 
Court, the decision of the chairman as to the admissibility of any proxy was held to be 
final subject to the Court’s order of revision (78). The scrutineers have no locus slandie 
to file a petition for direction as to the validity of proxies used at the meeting, and 
the Coun ought not to exercise its powers of revision unless and until tlic chairman 
has given his decision as to the admissibility of the proxic*s (78). 

The proper mode of ascertaining the wishes of the creditors is to take into account 
the value of each debt (79). 

Notice Sc advertisements :—^When the Court is exercising jurisdiction under this 
section, certain principles must be kept in view before sanction to a scheme is accorded. 
The regularity of the meeting directed by the Court to be held would be a very im¬ 
portant point for the Court to consider. ITiis would include the question of service of 
notice of the meeting and questions relating to tiic conduct of the meeting (80). But 
the section does not make it obligatory upon the Court or the company to serve the 
notice on each and every creditor of the company, and a decision arrived at by tfec 
creditors and the company in the absence of any individual creditor is not therefore 


(70) Richards & Co. [1879] 11 Ch. D. 676. 

(71) Practice Notes [189^ W.N. 166. 

(72) Nilphamari Luxmi Bank [19361 63 Cal. 99. 

(p)St. James* Court Estate, Ltd. [1943] 112 L.J. Ch. 193. 
(74) Garner’s Motor, Ltd. [1937] I Ch. 594, 

75)Mahaluxmi Cotton Mills [1950] C 399, 54 CW.N. 70. 
Claim [1895] 1 Ch. 267. 

Syc«igwood Coal & Iron Co. [1877] 6 Ch. D. 627. 

Wormusji [1932] A 96, 10 Rang. 189. 

54 aW.N. 80. 

(80)Mahiganj Loan Office u. Behan Lai £1937] C 507. 
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invalid (81). Thtough an crver^ight on die part o£ the adLidtors none of the advertise¬ 
ments were inserted in the newspapers. It was proved that out of 31 shareholders 30 
received the notices and of the 140,000 ordinary shares^ 139,400 were accounted for at 
the meedng, and of the 200,000 deferred shares 199,275 were accounted for: held by 
Romer J. that the meetings had been in substance (though not precisely] summoned in 
the manner prescribed (82). The object oi the order was to secure that every shareholder 
received notice of the metings, and in this case it appeared that the notices had reached 
all the shareholders with one exception. Under the circumstances the matter was pursued 
without the serious trouble of convening further meetings (82). 

Notice to creditors in Pakistan :—A scheme which purports to bind the creditors 
In general, but of which no notice is served on Pakistan creditors, cannot be sanctioned 
by the Court (82a). *Tn all proceedings in any Court in India the Pakistan creditors 
would be bound and the scheme would be a good defence in such proceedings” (82b). 

Any company liable to be wound up :—^In this sub-section it is provided that the 
expression “company” means any company liable to be wound up under the Act. An 
unregistered company is liable to be wound up under s. 271 (83). But see the under 
noted case (84) where it has been held that the expression “any company liable to be 
wound up” in this sub-section has a restrictive effect, inasmuch as it confines the appli¬ 
cation of the section to companies whose condition is such that they are exposed to 
winding up. The expression does not embrace every company, whatever its nature, for 
the winding up of which provision is contained in the Act, thus embracing unregistered 
companies whether exposed to winding up or not- By virtue of the special definition 
contained in s. 276, the present section would have no application to an unregistered 
company unless an order for winding up of such unregistered cofhpany is in the process 
of being made. The provisions of the present section are available in respect of un¬ 
registered companies even at a stage prior to the actual making of a winding up order (84). 

Majority of three-fourths :—If the votes cast be a multiple of three or some such 
number, will the fraction be taken into computation? It appears that the maxim de 
minimis non curat lex is not applicable to such a case and the fraction must be taken 
into account in computing the majority. In construing a trust deed which required a 
majority of three-fourths for passing a certain resolution the Bombay High Court has held 
that the above maxim is applicable only to the computation of time in whi^ the law 
neglects a fraction and that in computing the majority of votes a fraction cannot be dis¬ 
regarded (85). The nominal value of policies of an insurance company must be accepted 
as the value of the policies for the purpose of ascertaining majorities at meetings held 
to approve or disapprove of a scheme of compromise under this section (86). 

If a person is a member of more than one class, he may attend and vote at meetings 
of each class of which he is a member The scheme need not be approved by a majority 
in value of all the creditors or members provided that the requisite majority of those 
present in person or by proxy sanction it (87). 


(81) Bhagat Ram o. Angels Insurance Co. [1937] L. 442, 39 P.LJR. 230. 

(82) Anglo-Spanish Tarter Refineries, Ltd. 119241 W.N. 222. 

(82a) Bank of Bengal Ltd. r. Suresh Cliakravariy [1951] 55 C.W.N, 206—^per Bachwat, J. 
(82b) Ibid at p. 210. ^ ^ 

(83) Mohan Lai v, Chawla Bank, Ltd. [1949] A. 778. 

(84) Traders* Bank Ltd, [19491 L. 48, )^k. L.R. [1948] Lah. 209-pcr Cornelius T. dis- 
senting from Travancorc N. dr (?, Bank [1939] M, 318, 183 I.C 353 and following 
Rudow V. Great Britain M. L. A. Society [1881] 17 Ch. D. 600, 44 L.T. 688. 

(85) Lakhmidas 8c Co. v. Sir Dorab [1927] B. 195 (198), 51 Bom. 247, 29 Bom, UL 19. 
101 LC. 229. 

Light of Aai» Insuniace C5o. [1941] 45 C.W.N. 979. 

(87)MadtM Inigatioa Co. [1881] W.N. 120. 
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Projty t^Tbii section gives a general right to vote by proxy> using any proper form 
of proxy, and the proxies need not be sent to the company’s office before the meeting (88). 
The Court has ample power under this section to settle a form of proxy; substantial 
&tilure to comply with the Court’s direction would invalidate the proxy (89). Where 
meetings of three classes of debenture-holders were ordered to be held to consider and 
vote on a scheme of arrangement under s. 153 of the English Act of 1929, it was held 
that the debenture-holders were entitled under r. 150 of the Companies (Winding up) Rules, 
1929 to appoint the Official Receiver their proxy at the meetings (90). In the last cited 
case the Court’s order was made while the society was being wound up by order of the 
Court. But see the under-noted case wlhere it has been held that at a meeting of creditors 
only creditors arc entitled to be present. Persons who have proxy from creditors, but 
who arc not themselves creditors, cannot attend the meeting (91). Directors, who, 
pursuant to the Court’s order, receive proxies for or against a scheme, must use them (88). 
As to the form of proxy, the form given in rcg. 67 of Table A may be a useful guide 
until rules arc framed by the High Courts under the amended s. 246, and definite 
direction from the Court may be taken (92). Where the company is being wound up, 
the provisions in the rules made by the High Courts under s. 246 (93) may be 
followed (94). As to proxies generally, see notes to s. 76 and Reg. 64 in Table A. 

“At a meeting of creditors a resolution is deemed to be passed when a majority 
in number and value of the creditors present personally or by proxy and voting on 
the resolution have voted in favour of the resolution. Voting is usually by show of 
hands, but should the exact votes of the creditors be required, those represented by 
proxy must be calculated” {94a). 

Demand of poll at a creditors’ meeting ;—^In a meeting of creditors under this 
section it is not necessary to demand a poll for the purpose of counting the proxies for 
ascertaining whether the scheme has been approved of by the statutory majority (94b). 

Class meetings :—Meetings of each class of creditors or shareholders must be held 
separately, each class being confined to tliose persons whose rights are not dissimilar 
to make it impossible for them to consult together with a view to their common 
interest (95). The presence of shareholders of another class is however a matter relating 
to the conduct of the meeting which lies in the hands of the chairman with the assent 
of those persons who arc proj>erly present and constitute the meeting, and where no 
objection is taken at the meeting, those present must be taken to have assented to the 
meeting being so conducted, and the resolution passed thereat will accordingly be valid (96). 

At a meeting held under this section the written acceptance of the arrangement by 
those shareholders and creditors who are not present, cither in person or by proxy, 
cannot be taken into consideration to make up the requisite majority (97). 

(88) Dorman, Long dc Co* [1934] Ch. 635. 

(89) Tata .Iron & Steel Co. [1928] B. 80, .30 Bom, L.R. 197, 108 I.C. 465 following Inter 
Oceanic Ry. Co. [1893] 3 Mans. 102, and English, Scottish &c. Bank [1893] 3 Ch. 385. 

(90) General Mortgage Society [1942] Ch, 274. 

(91) Mahaluxmi Cotton Mills, supra. 

(92) As is done in England, see Mapdi Soda Co. [1925] 41 T.L.R. 297. 

(93) See the Calcutta High Court Rules, 1939 Rule 186 et seq*. Form No. 58 and the notes 

appended to that l^rm. 

(94) Sec Central Bahia Ry. Co. [1902] 18 TX.R. 503 and Madras Irrigation Canal Co. 

[1881] W.N. 120 where it was held that for the purposes of a meeting of any 

parti^ar class proxies can only be given to members of that class. 

(94a) Shackleton’s Law & Practice ox Meetings, 2nd ed., p. 308. 

(94b) Bengal Bank Ltd. v. Suresh Chakravarty [1951] 55 C.W.N. 206—per Bachwat, J. 

(95) Sovereign Life Assurance Co. v, Dodd [1892] 2 Q.B. 573, 583 per Bowen L, J, ' 

(96) Carruth v. Imperial Chemical Industries [1937] A.C. 707 per Lord Maugham & 
Lord Russel of Killowen. 

(97) Ka8hnuri Bank v. Rai G<*ul Ouuad [1917] 40 LC 57. 
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if in a company different amounts are paid on shares or some shareholders have 
paid amounts in advance of callSi this makes various classes of shareholders and separate 
meetings must be called (98)« 

In Sovereign Life Assurance Co. v. Dodd (99) it was held that insured persons whose 
policies had matured formed a distinct class of creditors from those whose policies had 
not matured. In that case Lord Esher^ M. R. said: **They must be divided into 
different classes. What is the reason for such a course? It is because the creditors 
composing the different classes have different interests; and therefore if we find a 
different state of facts existing among different creditors which may differently affect their 
minds and their judgment, they must be divided into different classes. In the present 
case the persons who had notice of the meeting were policy-holders, that is to say* 
policy-holders whose policies had to be dealt with. But the defendant was not a policy¬ 
holder at all, his policies had been fulfilled, and he was a creditor for the amount of 
his policies and could have sued the company for money due; he had a vested cause 
of action, the policy-holders had none; and it is obvious that he could not consider 
the matter with the same mind and the same })oint of view as the policy-holders who 
were summoned to the meeting.** In the same case Bowen L. J. at p. 583 observed: 
“It seems plain that we must give such a meaning to the term ‘class', as will prevent 
the section being so worked as to result in confiscation and injustice and that it must 
be confined to those persons whose rights are not so dissimilar as to make it impossible 
for them to consult together with a view to their common interest." 

Binding nature of scheme. Creditors’ right to wind up :—^As long as a scheme 
sanctioned is carried out by the company by regular payment in terms of the scheme 
a creditor who is bound by the scheme may not ordinarily be entitled to maintain a 
wind-up petition founded only on the company’s inability to pay its debts at once. 
But if the company makes default in payment of an instalment under the scheme on 
its due date, there is a debt presently due by the company, and there is no reason why 
such a debt, if it is more than Rs. 500 [as provided in s. 163 (1) (i)] will not entitle a 
creditor to present a winding-up petition on any of the grounds mentioned in the several 
clauses of s. 162 including the “just and equitable clause (vi)”(l). The scheme does 
not create a new debt, but simply makes the original debt payable in the manner and 
to the extent prescribed by the scheme. Where the original application for Winding- 
up had not been dismissed, but only adjourned sine dte, the petitioning creditor has 
not to rely upon what may be called a new cause of action (1). 

A creditor bound by a scheme under this section may not be entitled to present 
a winding-up petition on the ground that the company is unable to pay its debts er 
lias failed to pay after the statutory notice under s. 163. But he may do so on the 
ground of default in filing the statutory report or in holding the statutory meeting or 
on any ground which the Court may consider just and equitable (2). 

Where a scheme docs not expressly fix any time within which the creditors arc to 
he paid, the scheme cannot go on for ever and the law would imply that payment would 
be made within a reasonable time (2). Lapse of 13 years from the date of the sanction 
of the scheme was held to be more than a reasonable time within which payments 
should ha%'c been made, and so there had been a breach of the terms of the scheme (2). 
In the last cited case an order was made for winding up the company on the “just and 
equitable** ground mentioned in cl. (vi) of s. 162. 

(98) United Provident Assurance Co. [1910] 2 Ch. 477. 

(^)fl892] 2 Q.B. 573 quoted by Lort-Willtams T, in Jalpaiguri Banking Sc Trading Corpn. 
11937) C. 401. 172 LC. 717. j ^ r-o ^ s r 

(1) Darjeeling Bank [1948] 52 CW.N. 414. 

(2) NoakhaU Leap Co. [1947] 51 C.W.R 791—per Das J, 



442 


INDIAN COMPANY LAW 


la 153 


5UB-S. (S). Stay of procoodinf person who has entrusted certain specified 
goods (shares) to the custody of a company merely for the purpose of custody and 
which has never become a part of the assets of the company is not a creditor who can 
come in a proceeding under this section (3). Therefore where an order has been 
obtained under this sub-section for stay of all proceedings against the company, a 
criminal proceeding under ss, 403, 406 and 409/114 I. P. C. brought against some of 
the managing directors of the company is not stayed under this sub-section (3). An 
application under this section raises questions only between a company and its creditors 
and members. If the proceedings before the Magistrate were in respect of a criminal 
breach of trust, the complainant, not being a creditor of the bank in respect of the 
aforesaid shares, those proceedings were outside the stay order. But if during the 
trial it was found that the case was not one of criminal breath of trust, but a case of 
fraudulent operation of banking account, the case would fall within the ambit of the 
stay order and should then be stayed. The Magistrate could therefore proceed with 
the case till he could decide these j>oints. In the last cited case (4). Mr. Justice 
Chakravarti observed: am of opinion that the opposite party (complainant) could 

not, as a person entitled to such damages (unliquidated damages in tort) expect to be 
accepted as a creditor of the bank in the proceeding imdcr the Companies Act." 

Where in pursuance of an order passed by the Company Judge that there should 
be a stay of all proceedings against the company till the disposal of the application for 
sanction of the scheme of amalgamation, criminal proceedings pending against the 
manager of the company's branch are stayed, the proceedings would be revived as soon 
as the stay order has spent its force by reason of the disposal of the application for 
sanction of the scheme. The complainant need not obtain an order for vacating the 
stay order (5). 

SUB-S. (6). 'Company liable to be wound up*' :—Tliis sub-scction provides an 
exception to the provisions of s. 276 post, and the general rule laid down in s. 276 is 
not absolute. Therefore, if a foreign company has complied with the requirements of 
s. 277 and is to be treated as an unregistered company for the purpose of Part IX of 
the Act, it is a company liable to be wound up within the meaning of this sub-sertion, 
and therefore a scheme of arrangement can l)c sanctioned in respect of such a com¬ 
pany (6). 

Different classes of creditors :—In the Calcutta High Court there was a conflict 
of decisions on the question whether unsecured creditors, e.g., depositors who had 
already obtained a decree belonged to a class different from that of those who had not 
obtained a decree for their money. In one set of cases it was held that the decree- 
holders belonged to a different class and as such were not bound by the scheme when 
a separate meeting of their class was not held (7); while in another set of cases it was hehl 


(3) Chittaranjan v. M. Amecn [1948] 52 C.W.N. 708, [1948] C. 242, 49 Cr. L.T. 397. 

(4) Ibid at p. 712. I J » J 

(5) Susil Chandra v. Krishna Chandra |1949) C. 689. 

(6) Frontier Bank Ltd. [1951] Simla 145 (F.B.), 52 P.L.R. 349—^per Khosla & Kapur JJ., 
Harnam Singh J. contra. 

(7) Manikganj Trading Sc Banking Co. v. Madhahendra [1936] C. 162, 40 CW.N. 580; 
Noakahli Loan Co. v, Hemendra [1936] C 402; Dewangunj Bank & Industry Ltd. 
[1935] C. 117, 38 C.W.N. 1171, 155 I.C. 811 ; Sushila Bala v. Anjuman Trading Co. 
[I935j C. 398, 156 I.C. 590; Mclanda Loan Office [1935] 39 C.W.N. 690; Rajshahi 
Banking Corpn. v. Surabala [1936] 40 C.W.N. 1104; Sudhanya Kumar v. Faridpur 

Krishna Nath v, Dinajpur Loan Office 
[1938] 2 CM. 30, [1938] C. 337 per B. K. Mukherjea J.; Rajshahi Banking dt Trading 
(^?7]*c’5of*' ^ ^ Mahiganj W Office vf^charj Ju3 
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that they did not belong to a different class (8). The question has however been spt at 
test by the amended sub-s. (6) which says that for the purposes of this section unsecured 
creditors who may have filed suits or obtained decrees shall be deemed to be of the 
same class as other unsecured creditors. The amendment made in the section by the 
Companies (Amendment) Act, 1936 purported to explain the meaning of the particular 
expression '^creditors of the same class'* and as such the amending Act must have 
relation back to the date when the original Act VII of 1913 was passed (9). 

Creditors and policy-holders of an insurance company arc two different classes of 
creditors, and a joint meeting of those two classes is not legal (10). 

Before ordering a meeting of the class of creditors with whom it is proposed to 
make an arrangement, it is not necessary that the Court should first have issued notice 
where the chairman of the meeting is careful to satisfy himself and to certify to the 
Court that notice of the application and of the meeting ordered had been sent to and 
acknowledged by all creditors (11). 

Where notice of a meeting to frame a scheme under this section is given to all 
creditors and one of them receiving the notice assigns the debt due to him to one of 
the debtors of the company before the date of the notified meeting, the assignee does 
not pass on to a new class of creditors, viz , debtor-creditors. Such a case bears no 
analogy to cases where a set off is allowed in liquidation proceedings on the principle 
of brankruptcy laws (12). 

Courtis control over meetings :—The section docs not expressly give the Court 
control o\cr the proceedings at the meeting; but it seems to have an inherent power 
to give directions (13). Though ''Court meetings'* are subject to the directions of the 
Court, where no express direction is given the articles must be looked to so far as they 
arc applicable (14). 

"I think the Court has", says Vaughan Williams J., "an inherent power to direct 
the mode in which meetings shall l>c held, and the mode in which proxies shall be 
evidenced, and to determine all such questions as whether it is necessary that the 
proxy sliall lie produced at the meeting" (15). Proxies on which the day of the meeting 
was not named were held to be good if properly stamped (15). 

The terms of the section are wider than those of s. 120 of the English Act of 1908 
(s. 153 of the English Act of 1929). Under this section the Court has ample power to 
settle a form of proxy and any substantial failure to comply with the Court*8 direction 
will invalidate the proxy (16). 

A meeting of shareholders not comcned exactly in accordance with the directions of 
the Court may he held good, if in the result a sufficient number of shares is accounted 
for (17). 


(8) Bari8al Loan Office v. Sasthi Charan [1936] C. 282, 39 C.W.N. 1198; Serajganj Loan 
Office t;. Nilkanta [1935] C. 777, 39 C.W.N. 1199, 62 C.L.J. 310; Nator Kamala Bank 
[1937] C. 124. [1937] 1 Oil. 368; Jalpaiguri Banking & Trading Co. [1935] 39 C.W.N. 
875, [1937] C. 401 ; BadarganJ Loan Office v. Sh.ihariiddin [1937] 41 C.W.N. 1272. 
See also Bhagat Ham v. Angels Insurance Co. [1937] L. 442, 39 P.L.R. 230. 

(9) Hari Charan v. Ulipur Bank [1942] C. 442, 46 C.W.N. 634, 75 CX.J. 203, 201 IC. 674. 

(10) Light of Asia Insurance Co. [1942] 46 C,W.N. 441. 

(11) India Flour Mills Ltd* [1934] S, 54, 149 I.C. 51, 

(12) Anukul V. Serajganj Loan Office Co. [1939] 43 CW.N. 1181. 

(13) EngUsli, Scottish & Australian Bank [1893] 3 Ch, 385, 3%. 

]4 Tata Iron & Steel Co. J1928] B. 80, 30 Bom. L.R. 197. 

(15) Enrfi8h Scottish &c. Bank (supra); see also Dawson t>, Hormusji [1932] R. 154, 
10 Rang. 438. 

(16) Tata Iron & Steel Co. (supra); see also Inter-Oceanic Ry. Co. 0898] 3 Manson 162* 
/im English, Scottish fit Australian Bank (supra). 

(17) Ang!o-Spani8h Tarter Refineries [1924] W.N. 222, 68 8.J. 738* 
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Three>fottrdit in valite s—*The sanction of the three-fourths in value oi the mem¬ 
bers of the class present in person or by proxy is sufficient although it may not be 
three-fourths in value of the total class (18). 

Alternative mode of liquidation—^stay of suits etc.: —scheme under this sec¬ 
tion is an alternative mode of liquidation, which by the operation of law relieves the 
company and its contributories from liability further than that which is contemplated 
or imposed by the scheme, any express words staying proceedings by creditors being 
unnecessary (i 9). It is therefore a provision with respect to winding up within the 
meaning of s. 271 post (20), Failure of a scheme for resusciation of a company is not 
by itself sufficient to justify a winding up order being made. This section makes 
provision not merely for a scheme for the resusciation or reorganisation of companies, 
but it also p^o^ides for a scheme of arrangement, an alternative mode of liquidation, 
which the law allows the statutory majority of creditors to substitute for winding up, 
whether voluntary or under the Court (21). But under this section the Court could not 
restrain suits or proceedings against the company as under s. 169 (22). The Act was 
defective in this respect. The difficulty could be got over by presenting a winding up 
petition in the first instance, getting stay of proceedings under s. 169 and asking the 
Court for an order to allow the petition for winding up to stand over till the preparation 
and sanction of a scheme under this section (23). But now the defect has been removed 
by the new sub-s. (5). 

Arrangement involving reduction of capital :—If the scheme of arrangement in¬ 
volves a reduction of capital, all the requirements of the Act (sec s. 55 et seq.) with 
regard to reduction must be complied with (24). The Court may, however, direct the 
application for sanction to stand over inorder to enable the company to advertise the 
petition and otherwise comply with the requirements of the Act for reduction of 
capital (25). If the reduction of capital involves a dimunition of the liability in respect 
of unpaid share capital or payment to any shareholder of any i^aid up capital, so as to 
entitle every creditor to object to such reduction, the special procedure prescribed by 
s. 58 et seq. must be followed (25). It is necessary to advertise the petition for sanction¬ 
ing the scheme. Members or creditors who do not appear at the hearing of the j>ctition 
cannot appeal without leave (26). A company having power under its articles of 
association to reduce its capital by paying off capital, cancelling lost capital, reducing 
the liability on its shares, “or otherwise as may seem expedient” is entitled to reduce 
its capital in any manner authorized by statute. The scheme for reduction of capital 
having been fully and properly explained to the shareholders without concealment oi 
any relevant facts and approved, on a poll being taken by the requisite majorities oi 
each class, ought properly to be approved by the Court (27). The directors are not 

(18) Bessemer Steel & Ordnance Co. [1876] 1 Ch. D. 251. 

(19) London and Chartered Bank (supra); Dane v. Mortgage Insurance Corpn. [1894] 
1 Q.B. 54; Matilal Kanji & Co. v. Natvarlal [1932] B. 78, 33 Bom. L.R. 1495. 

(20) Travancorc National Arc. Bank [1939] M. 318. 

<2l)Per Tekchand J. in Madan Gopal v. Peoples Bank of N. India [1935] L. 779, 16 Lah. 
1029, 158 I.C. 16. I J » 

(22) The Court could not, after ordering meeting to be summoned, stay an execution 

on a judgment recovered before the order: sec Booth v, Walkdcn &c. Co. [1909] 2 
K.B. 368. ^ ^ 

(23) See Bowkett v. Fuller’s United Electric Works (infra) and London Chartered Bank 
of Australia [1893] 3 Ch. 540. 

(24) White Pass Ry. Co. [1918] W.N. 323, 63 S.T. 55; 

W.N. 199, 51 W.R. 314; Bharati Central Bank 
gitm^l^Bank [1948] 53 C.W.N. 207; Bengal Bank 

a5)lndan National Bank [1949] S3 C.W.N. 207~per Da$ I 
(^^Ifecunti^ Insurance Co. [18941 2 Ch. 410. 

(27) Imperial CSiemical Industries [19363 I Ca. 587. 


Cooper, Cooper Ar Johnson [1902] 
[imj 53 C.W.N. 238; Indian 
Ltd. V, Suresh Chakravarty [1951] 
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under any duty to the shareholders to disclose to thep in the circular explaining the 
scheme their holdings or respective proportional interests in ordinary and ^ferred 
shares (27). 

Who are bound by the order :—The order sanctioning the scheme becomes bin^^ 
ing not only on the creditors but also on the liquidators and contributories, so that 
whether the scheme be a valid one or not, a shareholder cannot afterwards question 
it (28). A creditor being bound under this section by an arrangement between the 
company and its creditors, the omission of the company to raise a plea to this efiect 
at the original trial is not a bar to its being raised in the execution proceeding (29). 

When a scheme of composition under this section has been sanctioned by the 
High Court and it has further been decided that a particular decree-holder is bound 
by it, the High Court has power to restrain by injunction proceedings in execution 
started by the decree-holder in a maflEasil Court after getting the decree transferred 
there (30). 

Executing Court A scheme sansetioned by the Court under this section 
covering creditors who liad already brought suits or obtained decrees cannot be attacked 
collaterally in execution proceedings as one without jurisdiction, either on the ground 
that notice of the meeting had not been served on the executing decree-holder or on the 
ground tliai the notice of the meeting was not served on the objector or that separate 
meetings of different classes of depositors had not been ordered. Such defects, even if 
made out, would not be errors of jurisdiction (31). An objection by the judgment- 
debtor company that the creditor’s decree has been superseded by the scheme sanctioned 
is an objection under s. 47, C. P. Code (32). A scheme is not an adjustment within the 
meaning of O. XXI, r. 2, C. P. Code and does not require to be certified or recorded 
in order that the executing Court may recognize the scheme (33). When one Judge 
has sanctioned the scheme, it is not within the power of another Judge exercising 
equal jurisdiction to declare in effect that the scheme to the extent it afiects a particular 
person is a nullity (34). 

Date when compromise becomes binding: —The agreement or compromise referred 
to in this section becomes binding from the date when it is arrived at, subject to subse¬ 
quent sanction by the Court (35). h is the proceeding of the meeting that is to be binding 
provided only that it docs not fail to be subsequently sanctioned (35), Where one of the 
creditors had, between the date when the creditors voted upon the proposal and the 
date of the sanction of the High Court, obtained decree in respect of his debt, it was 
held that the agreement was binding upon him, it liaving taken effect from the date 
when it was arrited at and not merely from the date of the sanction (36). But a scheme 
sanctioned under this section docs not date baak to the time when the bank suspended 
payment. Where before the date of sanction a person was creditor to the extent of 
Rs. 4000 and a debtor to the extent of Rs. 2000, he must be relieved from liability as 
a debtor and must be deemed to be a creditor to the extent of Rs. 2000 (37). 

(28) Bowkctt & Fuller’s United Electric Works [1923] 1 K.B. 160. 

(29) Hargopal v. Peoples Bank of N. India [1934] L. 515, 152 I.C. 119, 35 P.L.R, 521. 

(30) Jalpaiguri B. &: T. Corpn. [1936] 40 C.W.N. 551. 

(31) Mahiganj Loan Office v. Behari Lai [1936] 41 C.W.N. 406, [1937] C. 507; Krishna 
Nath V. Dtnajptir Loan Office [1938] 2 Cal. 30, [1938] C. 337. 

(32) Mahiganj Loan Office u, Behari Lai (supra); Rajshahi Banking & Trading Co. i#. 

Pulin Behari [I938j 42 CW.N, 610. ' ^ « 

(33Hbid; House of La^urers v. Comilla Banking Corpn. [1937] 173 I.C. 431. 

(34) Jalpaiguri Banking &c. Corpn. [1937] C. 401 per Lort-WiUiams J. 

(35) Raghiibir v. Bank of Upper India [1919] 23 CW.N. 697, 46 LA. 135; Badargani 
Loan Office v. SliaharudAn [1937] 41 C.W.N. 1272. 

(^)Raghubar v. Bank of Upper India [1915] 32 LC. 451. 

(37)Chunim U1 v. Bank of Upper India [1917] 40 LC 904. 
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Assent of classes:—^If some of the classes of persons have no interest because the 
whole value of the assets is exhausted by those who have priority over them, the assent 
of that class at a meeting is not necessary and the Court can sanction the arrangement 
inspite of their opposition (38). 

Directors* position :--Whcrc the directors of a company induced some of the share¬ 
holders to give their options to purchase their shares for securing consent of the majority 
to an amalgamation, and upon amalgamation the directors made profits, it was held that 
they were trustees of this profit ^or the benefit of those shareholders (39). If upon a 
reconstruction special privileges arc made for the benefit of the directors, they must be 
disclosed; otherwise sanction of the members to the scheme will be inoperative (40). 

Subsequent alteration or enforcement of the scheme :—^The Privy Council has 
held that where a proposed scheme accepted by a meeting of shareholders and approved 
by the Court was subsequently altered by changed circumstances, a meeting of share¬ 
holders should again be summoned to consider the amended scheme, and the Court has 
power to approve of the modification (41). A scheme duly sanctioned by Court provided 
that four of the directors should be elected from the creditors but omitted to make any 
provision as to how the creditors were to exercise their voting strength in electing the 
directors. The scheme however provided for consequential amendment of the articles 
of association. The members of the company sought to amend the articles in a way 
which would have the effect of giving equal \oting strength to each creditor irrespective 
of the value of the debt due to him. In a petition by the creditors for heavy amounts 
(who were a minority) for amendment of the scheme: Held that in order to prevent a 
deadlock the aforesaid omission should be rectified and directions given for contening 
a meeting of creditors and shareholders, whereafter and not before, the members would 
consider the amendment of the articles at a meeting (42). The pro{>er method of nscer' 
taining the wishes of creditors is to take into account the value ot each share (42). 

Once a scheme is sanctioned and the order granting the scheme is perfected, it is 
a final order, and the Court sanctioning the scheme has no jurisdiction to alter or amend 
the scheme, except by way of a fresh scheme (43). So long as the order is not perfected 
the Court may, in exercise of its inherent power, rehear the application for sanction. 
After the order is completed and filed the Court can do nothing except correcting acci¬ 
dental omissions or mistakes in the order under the Code of Civil Procedure. The other 
remedy of the party aggrieved is to apj^al from the order under sub-s. (7) of this 
section (43). In the last noted case a scheme of amalgamation of two com|>anie8 was 
sanctioned by the Court. One of the provisions of the scheme was that the depositors of 
the transferor bank would get fully paid up shares of Rs. 25 each in the transferee bank 
within 3 months from the date of s^metion of the scheme, and for this purpose the 
capital of the transferee bank would be increased to Rs. 10,00,000. The scheme of amal¬ 
gamation was sanctioned and the transferor bank was dissolved. But no sanction of the 
Central Government was obtained to the issue of the new shares: Held that this sanction 
was not a condition precedent of the sanction of the scheme, so it cannot be set aside 
on that ground. 

Where a scheme which is not of the kind mentioned in s. I53A or 153B is sanctioned 
otherwise than in the course of winding up, the Court sanctioning the scheme has no 
further seisin on the scheme and has no jurisdiction or power as the company Court 

(38) Tea Corporation fl904] I Ch. 12. 

(39) Allen v. Hytt [1914] 30 T.L.R. 444 (P.C). 

(40) Kaye v. Croydon Tramway [1898] 1 Ch. 358. 

(41) Kamalapat v. Union Indian Sugar Mills [1929] P.C. 256, 50 C.t.t. 561 ; Mahaluxmi 

Cotton Mills [1949] 54 CW.N. 80. 

(42) Mahaluxmi Cotton Mills (supra). 

(43) Bank of Mymensing, Gouripur, Ltd. [1949] 53 C*W.N. 143* 
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to entertain any application for enforcing the scheme^ oA* modifying it or to adjudicate 
upon the rights of parties arising under or out of the scheme* and parties claiming under 
or dehors the scheme must assert their rights in regular suits or proceedings as may 
be permissible in law (44). Neither the company, nor the creditors, nor the members 
can, by a provision in the scheme confer jurisdiction on the Court which it does not 
possess (44), Nor can the Court by sanctioning such a scheme arrogate to itself powers 
and jurisdiction which it does not otherwise possess. Hence where a scheme of the 
above description is sanctioned by the East Punjab High Court, it has no jurisdiction 
to entertain applications by the creditors of the bank, working under the scheme, for 
payment of instalments that have fallen due under the scheme but not paid, or for 
adjusting upon their claim to priority as preferential creditions or for like reliefs (44). 

Withdrawal of sanction :—*‘It is conceivable*', observed Lort-Williams J. (45), ‘"that 
the Court may have power to withdraw its sanction to any scheme, or may give leave 
to appeal against the order even* though application for such leave has not been 
made within time [Securities Insurance Co. (46)J; but I apprehend that such serious steps 
will not be taken unless application for such withdrawal or leave is made promptly and 
before the position of those interested has been irretrievably altered as by the barring 
of claims or by the payment of dividends or by the acquirement of rights by any of the 
parties to an arrangement which has received the sanction of the Court. Upon this 
point reference may be made to the observations of Lord Esher, M. R. and Cotton, L. }. 
in Nicholl v. Eherhardt Co, [1890] 61 L. T. 489.’* 

Appeal There was no appeal under s. 202 from an order made under this section 
on an application by a company which was not in the course of being wound up (47). 
But now a right of appeal has been given by the new sub-s. 7 (48). An order sanctioning 
a scheme of reconstruction of an insurance company by the dissolution of an old company 
and creation of a new one, even when such scheme involves the tiansfer of money 
deposited by the dissolved company under s. 7 of the Insurance Act, 1938 and the reduc¬ 
tion of contracts of insurance, is an order under this section, and an appeal lies against 
such order under cl. (7) of this section. The Governor General in Council, even though 
he is not a party to the proceedings, and the Superintendent of Insurance are entitled to 
appeal against such order (49). Where the Court orders that proxy forms used at a 
meeting of creditors should be rejected and another such meeting should be held, such 
an order is a judgment within the Letters Patent and is appealable, since the effect of 
the order is to determine finally that the decision of the creditors who had duly voted 
for or against the scheme should not be ascertained or recorded and to render inoperative 
the poll (50). A mere stranger who would be benefited by the schema cannot appeal (51). 

Procedure :—For the procedure to be followed in the matter of an application under 
this section sec Rules 40 to 50 of the Calcutta High Court Rules, 1939. As to applications 
generally, see Rules 2 to 14 and as to the attendance and appearance of parties generally, 
see Rules 48 to 50 of the said Rules, 

Compare s. 54 (repealed) and sec notes thereto, and the new s, 66-A, 

(44) Bhagwanti v. New Bank of India (1950] E.P. Ill (F.B.). 

(45) Mymensingh Loan Office [1937] C. 667, 41 C.W.N, 599. 

(46) [1894] 2 Ch. 410. 

(47) Viramgam S. & M. Co, v. Industrial Bank [1925] B. 442, 27 Bom. L.R. 655. 

(48) Sec also Mymensingh Loan Office (supra). 

(49) In re Light of Asia Insurance Co, [194^ 46 C.W.N. 441. 

(50) Dawson v. Hormusji [1932] R, 96, 10 mng. 189 following Levy Bros. Sc Knowles, 
Ltd. u, Subodh [19271 C 689, 31 CW.N. 894. 103 I.C. 659, also Dawson v, 
Hormusji [1932] R, 154, 10 Rang. 438, where the application for sanctioning the 
scheme was made by the liquidator. 

(51) Matilal Kanji 6c Co, v. Natvarial [1932] B, 78, 33 Bom. L.R, 1495, 
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153A. {1} Where an application is made to the Court undet 
section 153 for the sanctioning of a compromise or arrangement 
proposed between a company and any such 
Provisions for facilitat- persons OS are mentioned in that section, and 
tt is shown to the Court that the compromise 
or arrangement has been proposed for the 
purposes of or in connection with a scheme for the reconstruction 
of any company or companies or the amalgamation of any two or 
more companies, and that under the scheme the whole or any part 
of the undertaking or the property of any company concerned in 
the scheme (in this section referred to as a ‘transferor company*) 
is to be transferred to another company (in this section referred to 
as ‘the tiansferee company*), the Court may, cither by the order 
sanctioning the compromise or arrangement or by any subsequent 
order, mrme provision for all or any of the following matters :— 

(a) the transfer to the transferee company of the whole or 

any part of the undertaking and of the property or 
liabilities of any transferor company; 

(b) the allotting or appropriation by the transferee company 

of any shares, debentures, policies, or other like 
interests in that company which under the compro¬ 
mise or arrangement are to be allotted or appropriated 
by that company to or for any person ; 

(c) the continuation by or against the transferee company 

of any legal proceedings pending by or against any 
transferor company ; 

(d) the dissolution, without winding up, of any transferor 

company ; 

(e) the provision to be made for any persons who, within 

such time and in such manner as the Court directs, 
dissent from the compromise or arrangement; 

(f) such incidental, consequential and supplemental matters 

as are necessary to secure that the reconstruction or 
amalgamation shall be fully and effectively carried out. 

(2) Where an order under this section provides for the transfer 
of property or liabilities, that property shall, by virtue of the order, 
be transferred to and vest in, and those liabilities shall, by virtue 
of the order, be transferred to and become the liabilities of, the 
transferee company, and in the case of any property, if the order 
so directs, freed from any charge which is oy virtue of the com¬ 
promise or arrangement to cease to have effect. 

(3) Where an order is made under this section, every company 
in relation to which the order is made shall cause a certified copy 
thereof to be delivered to the registrat for registration within 
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fourteen days after the cont^etion of the' order, and if default is 
made in complying with this sub-section, the company and everv 
o^er of the company who is knowingly and wilfully in default 
shall be liable to a fine not exceeding fifty rupees. 

(4) In this section the expression ‘^operty’ includes ^operty, 
rights and powers of every description, and the expression ^liabilities^ 
includes duties. 

(5) Notwithstanding the provisions of [sub-section (6)] of 
section 153, the expression ‘company* in this section does not include 
any company other than a company within the meaning of this Act. 

AmeiuimenU :—^This new section has been inserted by the Companies (Amend¬ 
ment) Act, 1936. It reproduces s. 154 of the English Companies Act, 1929, The Select 
Committee observed: ‘*In sub-section (3) of the section 153-A we have extended the 
time allowed for delivery of a copy of an order made under tixe section to the registrar 
and have substituted the day of completion of the order as that from which the time 
will run.^' In $ub*s. (5) the expression within square branckets has been substituted for 
“sub-section 4“ by the amending Act II of 1938. 

Scope A company has no power to enter into, nor can the Court sanction, any 
arrangement or compromise with its creditors under this or the following section (s. 153-B) 
which necessarily involves the doing of any act which is ultra vires the company, being 
in excess of its corporate powers as defined in its memorandum of association. Thus 
where tlie objects of a company, as stated in its memorandum of association, did not 
Include any power to sell or dispose of the company's undertakings, a scheme, which 
involved the transfer, in consideration of shares, of the entire undertaking and assets of 
the company to a new company to be formed for the purpose of acquiring those assets 
and gradually realizing them, was ultra vires and the Court had no jurisdiction to 
sanction it (52). 

SUB-S. (1). Amalgamation—moaning :—^The word “amalgamation" has no de¬ 
finite legal meaning. It contemplates a state of things under which two companies are so 
joined as to form a third entity, or one company is absorbed into and blended with 
another company (53). “Amalgamation docs not involve", observed Lindley M. R., “the 
formation of a new company to carry on the business of an old company. It includes 
that, but is not confined to that." .... “1 do not see how a company as a business tran¬ 
saction can practically amalgamate .... with companies carrying oq business unless the 
company in some way or other sells its assets as a whole—not for money, for that would 
be a simple sale—but for shares in the purchasing company" (54). “You may have a 
continuance of one of the companies," said Buckley J., “upon the terms that the under¬ 
takings of both corporations shall substantially be merged in one corporation only" (55). 

SUB^S. (1), cl. (a) :—Where a decree directs a company to furnish accounts, and 
the company in the meanwhile transfers its business to another company, the latter is 
not bound by the decree as it is a distinct legal person; and the decree does not operate 
beyond the date of such transfer (56). 

Contract of porsonal tervico not transferred :—Where an order is made by the 
Court under this section for the amalgamation of two companies, a contract of personal 

(52>0<^ank Steam Navigation Co. [19391 1 Ch. 41. 

(53) Re Walkcr*s Settlement [1935] Ch. 567. (CA.) at pp. 582 and 586, per Romer and 

Maugham L. JJ. Sec also Buckley's Companies Act, llth cd., p. 487. 

(541 Wall V, London & N. Assets Corpn. [1898] 2 Ch. 4M (479), 

(55) South African Simply dec. Co. 11904] 2 Ch. 268 (287). 

(56) Fraser dt Co. v. wmbay Icc MMU^nring Co. [1904] 29 Bom. J07. 

57 
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service existing at the date of the amalgamation between a workman and the transferor 
company is not transferred theieby (57). ‘It is of course indisputable that (apart from 
statutory provision to the contrary) the benefit of a contract entered into by A to render 
personal service to X cannot be transferred by X to Y without A’s consent, which is the 
same thing as saying that, in order to produce the desired result, the old contract between 
A and X would have to be terminated by notice or by mutual consent and a new contract 
of service entered into by agreement between A and Y” (58). 

Right to service is not property •—“At any ratc^‘, observed H/Ord Simon 1*. C., 
•‘after examination of s. 154 (corresponding to the present section) with close attention 
and considering the consequences of its application in different cases, I can come to no 
other conclusion than that an order made under it docs not automatically transfer con¬ 
tracts of personal service. The word ‘contract* does not appear in the section at all, and 
I do not agree with the view expressed in the Court of Appeal that a right to the service 
of an employee is tlie property of the transferor company. Such a right cannot be the 
subject of gift or bequest; it cannot be bought or sold; it forms no part of the assets 
of the employer for the purpose of administering the estate. In short s. 154, when it 
provides for ‘transfer*, is providing in my opinion, for the transfer of those rights which 
are not incapable of transfer and is not contemplating the transfer of rights which are 
in their nature incapable of being transferred” (59). 

Contents of the order :—^An order made under this section should not contain 
any express limitation showing that the order will not operate to transfer purely personal 
contracts. Nor is it necessary to use the form of the order in R. S. C. Appendix L, 
Form 3—(English), containing a schedule of the property transferred. The order itself 
transfers all the property of the transferor company to the transferee company for such 
estate and interest as the transferor company has. There is accordingly no need to 
specify the property transferred in the order (60). 

Stamp ;—Where an old company on its being wound up conveyed to the new com¬ 
pany some of its property by means of an instrument which in terms w'as a conveyance 
of pro|>criy at an agreed value, it wa.s held that the instrument was the sale of such 
property at that price and was governed by Art. 21 of the Stamp Act, 1879 ; and the fact 
that the transaction was a part of a larger transaction would not affect the character of 
the instrument (61). But if there is a vesting order made by the Court under sub-s. (2), 
no stamp, it is apprehended, will he payable upon the transfer. 

A scheme of arrangement under this section was approved by ilie Court and its 
order provided that for the purp<jsc of carrying out the scheme the official liquidator 
should transfer its assets and liabilities to another limited com})any. The official liquida¬ 
tor did so under a deed and the transferee company transferred the same to n newly Boated 
company also under a deed. The deeds contained further covenants by the transferee 
as to payment of consideration. The newly floated company filed suits on the promissory 
notes executed in favour of the branch taken over by it. On a question whether the 
deeds of transfer of the assets and liabilities were liable to stamp duty: Held that W'hcrc 
documents which arc in form tranjsfcrs of assets and liabilities by act of jKirtics, though 
carried out pursuant to the order of the Court, are executed, they cannot be regarded 
as vouchers passed by the parties in token of their having carried out the terms of the 
Court’s order. Such a document is a conveyance as defined in s. 2, cl. (10) of the Stamp 


(57)Nokes v. DoncaMer Amalgamated Collieries [19401 AXl. 1014 reversing Donoghue 
V- Doncaster A. Collieries 11939] 2 K.B. 578. 

Simon, L. C. at p. 1018. 

P®"" L. C. at p. 1030. 

(60) L. Hotel Co. [1946] 174 L.T. 302. 

(61) Reference under Stamp Act [1895] 20 B«n. 432, 
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Act and is to be stamped as such. The transfers cannot^be treated as deeds ol composi¬ 
tion within Art 22(61). 

5UB-S. (1), cL (d) :—^This clause provides for the dissolution of the transferor 
company, i^hcn the transfer of its undertaking has been made and there appears to be 
no means of calling back to life the company so dissolted, for s. 243 occurs in Part V 
dealing with winding up, whereas the present section occurs in Part IV (63). 

153B. (1) Where a scheme or contract involving the transfer 
of shares or any class of shares in a company (in this section referred 
to as ‘the transferor company’) to another com- 
ofZZrlhoUicrrdmZ'- pany, whether a company within the meaning 
tng from schemes or con- of this Act or not (in this Section referred to 
tmet approved by majo- ‘transferee Company’) has within four 

months after the making of the offer in that 
behalf by the transferee company been approved by the holders of 
not less than three-fourths in value of the shares affected, the trans¬ 
feree company may, at any lime within two months after the expira¬ 
tion of the said four months, give notice in the prescribed manner 
to any dissenting shareholder that it desires to acquire his shares, 
and where such a notice is given the transferee company shall, unless 
on an application made by the dissenting shareholder within one 
month fiom the date on which the notice was given the Court thinks 
fit to order otherwise, be entitled and bound to acquire those shares 
on the terms on which under the scheme or contract the shares of 
the approving shareholders are to he transferred to the transferee 
company : 

Provided that where any such scheme or contract has been so 
approved at any time before the commencement of the Indian Com¬ 
panies (Amendment) Act, 1936, the Court may by order, on an 
application made to it by the transferee company within two months 
after the commencement of that Act, authorise notice to be given 
under this section at any time within fourteen Jays after the making 
of the order, and this section shall apply accordingly, except that the 
terms on which the shares of the dissenting shareholder are to be 
acquired shall be such terms as the Court may by the order direct 
instead of the terms provided by the scheme or contract. 

(2) Where a notice has been given by the transferee company 
under this section and the Court has not, on an application maae by 
the dissenting shareholder, ordered to the contrary, the transferee 
company shall, on the expiration of one month from the date on 
which the notice has been given, or, if an application to the Court 
by the dissenting shareholder is then pending, after that application 
has been disposed of, transmit a copy of the notice to the transferor 

(62) Shahayanidhi (Virudunagar) Ltd. Subrahmanya [1951] M. 109 (F.B*), [1950] 2 
M.L.|. 216 (F.B.). 

(63) Sec Nokes u. Doncaster Amalgamated Collieries [1940] A.C. 1014 at p. 1021. 
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company and pay or transfer to the transferor comMny the amount 
or other consideration representing the price payable by the trans¬ 
feree company for the shares which by virtue of this section that 
company ts entitled to acquire, and the transferor company shall 
thereupon register the transferee company as the holder of those 
shares. 

(3) Any sums received by the transferor company under this 
section shall be paid into a separate bank account, and any such sums 
and any other consideration so received shall be held by that com¬ 
pany on trust for the several persons entitled to the shares in respect of 
which the said sums or other consideration were respectively received. 

(4) In this section the expression ‘dissenting shareholder^ in¬ 
cludes a shareholder who has not assented to the scheme or contract 
and anv shareholder who has failed or refused to transfer his shares 
to the transferee company in accordance with the scheme or contract. 

Amendment :—^This section also is new. It has been inserted by the Companies 
(Amendment) Act, 1936, and reproduces s. 155 of the English Companies Act of 1929. 
See notes to s, 153-A. The Select Committee ob8cr>'cd; “We have slightly relaxed the 
stringency of the requirements of s. 153-B”. In s. 155 of the English Act of 1929 the 
approval of ‘nine-tenths* of the shareholders is necessary, whereas under the present 
section, the words are ‘three-fourths*. 

Procedure for amalgamation of banking companies t —^As to the procedure for 
amalgamation of banking companies see the new s. 44A of the Banking Companies Att, 
1949 given in App, K. 

Scope -This section provides that where there is a contract or scheme for the 
acquisition by one company of shares in another company, which has been accepted 
by the statutory majority of shareholders in the latter company (in India three-fourths 
and in England nine-tenths), the transferee company can acquire compulsorily the 
shares of the minority, unless the Court orders otherwise. It docs not confer any right 
on the Court to consider the merits of the contract, so far as concerns the majority of 
siiareholders who have accepted it. In the case noted below (64) the matter was complete ; 
the contract had gone through. The only question was whether the minority shareholders 
were to be left in possession of their shares or whether they could be compelled to sell 
them on the same terms as those which the other shareholders had accepted (64). The 
section is based on the view that prima facie the minority are acting unreasonably in 
refusing to come into line with the majority and ought to be forced into line, unless 
the Court orders otherwise. The Court must consider whether the attitude of the 
minority was reasonable. The burden is upon the dissentients to adduce reasons for 
thinking that the majority of shareholders were wrong (64). 

Where a scheme or contract for the transfer of shares in one company to another 
company has, within four months after the making of the offer, been approved by the 
holders of not less than nine-tenths (under s. 155 of the English Act of 1929) in value 
of the shares affected, and the transferee company gives notice to any dissenting share¬ 
holder that it desires to acquire his shares, it is entitled and bound to acquire those 
shares, unless the dissentient shareholder, within one month, makes an application to the 
Court under this section and aifirmarively establishes that inspite of the majority in 

(64) Government Telephone Board, Ltd. v, Seervai [1943] B. 325, 45 Bom. L.R, 633— 

per Beaumont, C. J. & Kania J. i j » 
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favouir of accepting the offer the scheme is unfair or th^ price offered for the shares 
is inadequate (65), 

Whore Court orders otherwise :*-Tlie Court would be justified in not accepting 
the opinion of the majority where, for instance, there has been misrepresentation which 
may have influenced the view of the majority, or where there is the possibility of some 
unfair dealing, for example, the directors of the transferor company having some tiltcrior 
motive in advising the shareholders to accept the offer, or the majority of shareholders 
having some interest conflicting with that of the minority, for instance, being interested 
in the transferee company, and therefore willing to accept a less value for their shares. 
Another ground on which the Court might ‘‘order otherwise” would be if it were proved 
that the acceptance of the offer was based on a wrong principle of valuing the company's 
assets and as a result thereof the offer for the sliare was substantially less than it 
ought to liavc been. But if one starts with the presumption that the majority of 
shareholders were right, it is no good allowing detailed criticism of the valuation (64). 

Where not less titan nine-tenths of the shareholders in the transferor company 
approve a scheme involving tlie transfer of the company's shares to a transferee com¬ 
pany, prima facie the offer must be taken to be a fair one, and the Court will not 
“order otherwise” unless it tis affirmatively established that notwithstanding the views 
of a very large majority of shareholders, the scheme is unfair (66). 

Court’s powers :—The Court can direa that the transferee company is not to 
exercise the powers of compulsory purchase, but it has no power to direct the transferee 
company to pay tlie dissenting members something which they have not offered to 
pay. In case where tlie Court is asked to approve of a contract, it ennnot require the 
purchaser to disclose the basis on which his offer was made (67). 

Discovery of documents :—The dissentient shareholders in a transferor company 
applied to the Court for an order that they were not bound to transfer their shares lo 
the transferor company. The applicants alleged that the purchase price of the shares 
had been arrived at as the result of an under-valuation of the assets and applied for 
discovery of the documents relating to that matter which were or had been in the 
possession of the transferee company: Held that in the absence of special circumstances 
an order for discovery would not be made (68). 

Valuation The onus is upon the dissentients and it is not discharged merely 
by showing that the offer was based upon an erroneous valuation of assets. An offer 
based on no valuation at all, based for instance on stock exchange dealings in the 
shares, might have been a very good offer (67). In valuing concerns of a type, where 
the assets are over crorcs of rupees, a difference in value of a few thousands or even a 
lac or two on one item, can hardly justify tlie Court in interfering, because another 
expert might urge that on another item there was^n over-valuation (67). 

One M. B. Co. Ltd. offered to acquire all the fully paid up ordinary shares of 
P. C. Ltd. and to allot for every hundred Ss. ordinary shares in P. C. Ltd. seven £1 
ordinary shares in the M. B. Co. This scheme was based on a value of 75. each for 
the ordinary shares of P, C. Ltd. being 9d, above the market value of £5 each for the 
shares of the M. B. Co., the mean market quotation of which on the material date was 
£5 5s. There were 1,116 shareholders of P. C. Ltd. and all accepted the offer except 
one who applied for an order that he was not bound to accept the offer: Held (1) that 
it was not established on the facts that the scheme w^as unfair; (2) that it was right 
to take the Stock Exchange values of the shares at the material time as the basis of 
the terms of the transfer, and therefore the application must be refused (69). 


(65) In re Evertite Lockitutts, Ltd, 11945] I Ch. 220. 
66 )Hoare dr CO.JI934] 150 L.T. m. 

T. Board Ltd, v. Seervai (supra). 

68 ) Press Caps Ltd. [1948] 2 AJi,R. 638—per Roxburgh I. 
(69) Press Caps L^d. [1949] 1 AJEJl. 1013 (C.A.). 
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Arrangremeiit mnd amalgamation .—It has been held in England that upon a 
|>etition to sanction a scheme of arrangement under s. 155 of the English Act (corres¬ 
ponding to 8. 153B) the Court has power to determine the terms upon which the 
shares of shareholders, who have dissented from the scheme approved by the majority, 
shall be acquired, notwithstanding that since the original offer made the scheme has 
been superseded by a later amalgamation which has absorbed the transferee company, 
and the fact that the petitioners cannot offer to the dissentients the original shares 
accepted by the majority makes no difference to the jurisdiction of the Court which 
is only bound to decide whether the terms offered are adequate and reasonable, and 
if not, to substitute such other terms of purchase as in its discretion are fair and just (70). 

For meaning of amalgamation see notes to s. 153A. 

Costs :—In a petition under this section costs should follow the event in tltc 
normal course (71). 

For the case relating to amalgamation and reconstruction, see notes to $. 20SC. 

As to the form of notice to dissenting shareholders under this section, see Form 
XXIX in App. A. 


Conversion of private company into public company. 

154. {1) // a company, being a private company, alters its 
articles in such manner that they no longer include the provisions 
which, under the provisions of cla^ftse (13) of 
Conversion of pmate sub-section (1) of section 2, are required to be 
com^ny. included in the utricles of a company in order 

to constitute it a private company, the com¬ 
pany, shall, as on the date of the alteration, cease to be a private 
company and shall, within a period of fourteen days after the said 
date, fde with the registrar a prospectus or a statement in lieu of 
prospectus in the form and containing the particulars set out in the 
form marked // in the Second Schedule. 

(2) If default is made in complying with sub-section (1) of this 
section, the company and every officer of the company who is 
knowingly and wilfully in default shall be liable to a fine not 
exceeding five hundred rupdes. 

(3) Where the articles of a company include the provisions 
aforesaid but default is made in complying with any of those provi¬ 
sions, the company shall cease to be entitled to the ^ivileges and 
exemptions conferred on private companies under the provisions 
contained in this Act, and thereupon the provisions of this Act 
shall apply to the company as if it were not a private company: 

Provided that the Court, on being satisfied that the failure to 
comply with the conditions was accidental or due to inadvertence or 
to some other sufficient cause, or that on other grounds it is just 
and equitable to grant relief, may, on the application of the company 

12?) Alkali Co. [19361 2 Ch. 349. 

(71) Government T. Board, Ltd. v. Seervai, (mipra). 
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or any other person interested and on such terms and conditions 
as seem to the Court just and expedient, order that the company 
be relieved from such consequences as aforesaid. 

Amendment the original 8« 154 this new section has been substituted by 

the Companies (Amendment) Act, 1936, in the terms of s. 27 of the English Act of 
1929. The Sclea Committee observed; “A separate form has now been included in 
the Second Schedule for use when a private emnpany is converted into a public company.” 
For the effect of this new section see Introduction. 

A company whose articles contained the restrictions and provisions mentioned in 
s. 2, 8ub-8. (1), cl. (13) remained a private company even though they were not in fact 
observed or complied with (72). But now see sub-s, (3). 

Conversion of a private company Into a public company and vice versa :— 

By complying with the provisions of this section a private company can be converted 
into a public company. But there is no corresponding provision for converting a public 
company into a private company cither in this Act or in the English Act. In England, 
it appears, a considerable number of existing companies have, by altering their articles, 
become private companies under the statute (73). “In order to convert an existing 
company into a 'private comp.iny”, it is necessary to pass a special resolution altering 
the company's articles so as to limit the number of members, to prohibit any invitation 
to the public to subscribe for its shares, debentures or stock, and impose restrictions 
on the transfer of its shares: These alterations will satisfy the statutory deHnition 
but they arc not the only alterations requisite. The articles generally must be con- 
.sidcred, for there may be other provisions inconsistent with those indicated, and they 
must be altered accordingly. For example power to issue share warrants to bearers 
must be struck out” (74). But it is significant fmt that there is no express provision 
for this cither in the Indian or in the English Act, secondly that the new English Act of 
1929 (a consolidating Act), although it recasts the provisions of the Act of 1908 in this 
respect, does not make any provision for converting a public company into a private 
company. See s. 2, sub-s. (I) (13) and notes thereto. 

In this connection sec the decision of the Patna High Court in Radiant Chemical 
Co,, Ltd, (75), where it has been held as follows; S. 1.S4 is based on the assumption 
that the conversion of a private company into a public company ran be made by proper 
alterations in the articles of the company. The purpose of s. 154 is to ensure that 
when the com[)any has been convened from a private company to a public company, 
certain information must he sent to the registrar of joint-stotk comfianics, and if such 
is not done, certain penalties arc provided. There is nothing in s. 154 from which it 
can !>e inferred that a public company cannot be converted into a private company 
by alteration of its articles. There is no need for a specific section to deal with such 
conversion, bccfuise the information which s. 154 requires to be sent to the registrar 
need not l)e sent where the conversion is from a public company into a private one. 
In short where such a conversion takes place, there i,s no need for a section corresponding 
to s. 154. It is not necessary to wind up the company and reconstitute it. By reason 
of s. 82 the registrar is hound to file the amendments made in the articles of association 
of the company. 

(72) Park v. Royalties Syndicate fl9lZ] I K.B. 330. 

(73) Gore Browne, 36th cd., p. 456. 

(/4) Palmer, 13th cd., p. 392; Hals. (Hailsh.) ed. [1932] p. 133. 

(75) [1943] P. 278, 22 Pat. 204-per Harris C J. & Brough J. 



PART V. 

Winding Up. 


Preliminary. 

,, , , . 155. (1) The winding up of a company 

Mode of wu.<Lng up. either- 

(t) by the Court; or 
(w) voluntary; or 

(ni) subject to the supervision of the Court. 

(2) The provisions of this Act with respect to winding up apply, 
unless the contrary appears, to the winding up of a company in any 
of these modes. 

Meaning of '^wnding up'* :—Winding up is a proceeding by means of which the 
dissolution of a company is brought about and in the course of which its assets arc 
collected and realised and applied in payment of its debts, and when these are satisfied, 
returning to its members the sums which they have contributed to the company, or 
paying them other moneys due to them in their character of members. The proceeding 
is not confined to cases where a company is insolvent, but, may be adopted as a means 
of enabling the corporations or members to re-incorporate with extended objects or 
further powers or more efficient means of management (76). 

It differs from bankruptcy :—Winding up differs from bankruptcy in this respect 
that in bankruptcy the whole estate, both legal and equitable, is taken out of the 
bankrupt and is vested in his trustee; whereas on a winding up the estate, legal or 
equitable, then in the company, still remains in it until its dissolution, unless disposed 
of in due course of winding up (77). A corporation docs not become dissolved at the 
commencement of cither a voluntary or a compulsory winding up (78). 

A company once incorporated under this Act cannot be put an end to except through 
the machinery of winding up proceeding (79), or by removal from the register as a 
defunct company imder s. 247. 

Principles followed in winding up. Where assets are in different countries :— 

In a winding up the general principle is—ascertain what is the domicile of the company 
in liquidation; let the Court of the country of domicile act as the principal Court to 
govern the liquidation: let the other Courts act as ancillary, as far as they can, to the 
principal liquidation. But although that is so, it has always been held that the desire 
to assist in the main liquidation wilk not ever make the Court give up the forensic 
rules which govern the conduct of its own liquidation (80). 

In winding up company exists i—As observed by Viscount Cave, **a company 
which has been dissolved no longer exists as a separate entity capable of holding 
propeny or of being sued in Court; but a company in liquidation, though the adminis¬ 
tration of its affairs has passed to the liquidator, retains its complete existence. If the 
liquidation should be annulled the company will resume its powers" (81). 

(76) Hals. p. 472. 

(77) Hals. p. 473. 

(78) Ku8um Kumari o, Surendra fI9l7] 42 I.C. 455. 

a Princess of Reuss u. Bos [1871] L.k 5 H.L. 176, 193. 

J^glish &c. Bank [1893] 3 Ch. 385 (394); Travancore National & QuUon Bank [1939] 

(81) Employer.' LiabUity Asnirance Coipn. v. Sedgwick, CoHIm & Co. fl927J A.a 9S. 
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Where e wmpmxky eeiiiiel l>e up hf Ceert a company is not tduly 

incorporated or is an illegal association (82), the Court has no jurisdiction to wind it 
up (83). But companies having no capital are subject to the Court’s jurisdiction (84). 

If an order to wind up is made without jurisdiction, it is not a judgment in tern so 
as to bind strangers, e.g., purchasers of property of the company (85). 

Contrihutories. 

156 . (1) In the event of a company being wound up, every 
present and past member shall, subject to the provisions of this 
section, be liable to contribute to the assets of 
LUbuity as conrtbu- company to an amoimt sufficient for pay- 
-members. ment of Its debts and liabuities and the costs, 

charges and expenses of the winding up, and 
for the adjustment of the rights of the contributories among them¬ 
selves, with the qualifications following (that is to say): — 

(t) a past member shall not be liable to contribute if he has 
ceased to be a member for one year or upwards before 
the commencement of the winding up; 

(it) a past member shall not be liable to contribute in respect 
of any debt or liability of the company contracted Jifter 
he ceased to be a member; * 

(lit) a past member shall not be liable to contribute unless 
It appears to the Court that the existing members are 
unable to satisfy the contributions required to be made 
by them in pursuance of this Act; 

(tu) in the case of a company limited by shares, no contribu¬ 
tion shall be required from any member exceeding the 
amount (if any) unpaid on the shares in respect to 
which he is liable as a present or past member; 

(n) in the case of a company limited by guarantee, no contri¬ 
bution shall be required from any member exceeding 
the amount undertaken to be contributed by him to 
the assets of the company in the event of its being 
woimd up; 

(vi) nothing in this Act shall invalidate any provision con¬ 
tained in any policy of insurance or other contract 
whereby the liability of individual members on the 
policy or contract is restricted, or whereby the funds 
of the company are alone made liable in respect of 
the policy or contract; 

(82)Pad«tow Total hems Assn. (1882) 20 C3i. D, 137. 

(83lNatjottai D. & A. Corporation [1891] 2 Ch. 505. 

(84) North of England Association (J900] 1 Ch, 481; Fndstow Total Loss dec. Assn. 

(supra). 

(85) Bowling dr Wdby's Contmet [189SJ } Q|. 6$}* 
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(tm) a sum due to any member of a company in his character 
of a member, by way of dividends, profits or otherwise, 
shall not be deemed to be a debt of the comply 
payable to that member in a case of competition 
between himself and any other creditor not a member 
of the company ; but any such sum may be taken into 
account for the purpose of the final adjustment of the 
rights of the contributories among themselves. 

(2) In the winding up of a company limited by guarantee which 
has a share capital, every member of the company shall be liable, in 
addition to the amount undertaken to be contributed by him to the 
assets ot the company in the event of its being wound up, to contri¬ 
bute to the extent of any sums unpaid on any shares held by him. 

Principle :—^Formerly in the cases of partnerships as well as joint-stock companies 
there was a direct relationship between the creditor and the individual shareholder. 
“By the Act of 1862,” said Lord Cairns, “that state of things is entirely swept away. 
A capital is created, sometimes limited, sometimes without a limit, but the capital is to 
be made good in the shape of a common fund and that common fund it is which is to 
be the source of the payment of every creditor of the company. And although it is 
quite true that members and ex-members of the company are placed by the Act under 
liability, that liability is a liability, not to make payments to creditors, but it is liability 
to contribute to and make good what should be the proper amount of the common 
fund. Then having got into the common fund every sum which ought to be contri¬ 
buted to it by every person whomsoeicr, the Legislature takes possession of that common 
fund and proceeds to distribute it amongst the creditors of the company” (86). 

SUB-S. (1). Liability to contribute :—Under this section a past member of a 
company which is being wound up is liable to contribute in respect of debts and 
liabilities contracted before he became a member (87). This liability was entirely 
created by the English Act of 1862 and it is immaterial whether the shares of a past 
member have been transferred or have been extinguished by forfeiture (88). Before a 
company goes into liquidation the liability to contribute is measured by the contractual 
obligation arising from membership. But after liquidation this section imposes new 
liabilities on the shareholders in respect of unpaid calls made before or after the 
winding up; and such calls can be recovered, though barred by limitation before the 
order of winding up was made (89). The liability of a member under this section in 
respect of the shares is absolute and flows from the fact of his being on the register of 
members in respea of those shares. The original contract may supply the reason 
for his name having been placed there, but for the winding up his liability arises ex lege 
and not ex contractu (90). It is therefore no answer for the contributory to say that 


(86) Webb u. Whiffin [1872] L.R. 5 H.L. 711 at p. 734. 

(87) Helbert^s case [18681 L.R. 6 Eq. 509. 

(88) Blakely Ordnance Co. [1869] S Ch. App. 63. 

(89) Vaidi8wara t>, Siva Subramanaya [1908] 31 Mad. 66; Sorabji v, Iswardas [1896] 20 
Bom. 654; sec also Bhimbai v, Iswardas [1894] 18 Bom. 152; Tagannath u. U. P. 
Flour Mills [1916] 38 All. 347; Whitehouse & Co, [1878] 9 Ch. D. 595; Webb v. 

n941]C.^!4V[1940] ^ 

Ajthana (infra); tee aim Hansraj e. Dehra Dun Mussooree E. Tratnuay* 
[ 1933 ] P.C. 63 at p. 66 ; Md. Akbar v. Official Liqr. [19501 B. 217, 52 Bom. LJt. 40 : 
Md. A. A. Fazalbhoy v. Associated Banking Corpn. [1950] B. 326, 32 L.R. 339. 
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although his name af^Msats on the register of members hk is not liable, because ht had 
sold his shares to a purchaser who has not got his name registered in the register. In 
the absence of rectification of the register under s. 3B his liability is absolute under 
the present section (91). 

*lt is a mistake/' observed Jesscl, M. R., *'to call that a debt due to the company. 

It is no such thing. It is not, as has been supposed, in any shape or way, a debt due to ^ 
the company, but it is a liability to contribute to the assets of the company, and when 
we look into the Act it will be seen that it is a liability to contribute to be enforced 
by the liquidator, It is quite true that a call made before the winding up~~and in the 
case before me a call was made before the winding up—^is a debt due to the company, 
but that does not affect the new liability to contribution” (92). 

After the commencement of the proceedings for the winding up of a company the 
fact that the shareholder, whose name stands, and has been over a year, in the register 
of the company, became a member under an instrument of transfer which, being 
improperly stamped, cannot be admitted into evidence or acted upon, cannot be taken 
into account and the shareliolder must be treated as a contributory. It is too late in 
such a case to fall back upon the illegality of the transfer (92a). 

Where a shareholder, including a signatory to the memorandum of association, has 
failed to pay for shares allotted to him he can, in the event of the company going into 
liquidation, be placed upon the list of contributories, and the liquidator can make a 
call upon him for what is due, irrespective of any question of limitation, in which case 
the Court can enforce the call without requiring the liquidator to institute a suit (93). 

The section proceeds upon the assumption that the contributories are all innocent 
parties and wliatcver may be the effect of a plea of fraud or misrepresentation as 
against the managing agents, it does not affect the liability of the contributories as 
contributories in a winding up (94). 

As to the adjustment of the rights of the contributories among themselves, sec ss. 192 
and 212 (2). For the meaning of the term “contributory” sec s. 158. 

“Members” include persons to whom shares have been validly transferred after the 
winding up commenced (95). 

Past member when liable By mere death a member does not become a past 
member within the meaning of the section; his estate continues to be liable (96). Where 
existing members on list A are not called upon to contribute to the full extent of the 
unpaid amounts of their share money, a past member on the list B cannot be made 
liable to contribute till list A is exhausted (97). “In most cases past members are not 
liable to contribute at all, for, the present members arc primarily liable to make all 
contributions required, and it is only when they arc unable to make such a contribution 
that any past member is liable” (98). “In the case of a limited company, if the present 
members have contributed to the full extent of their limited liability, but their con¬ 
tributions are insufficient to discharge the company's liabilities, the past members are 

(91) Md, Akbar v* Official Liquidator, (supra). 

(92) Whitehouse & Co. (supra), at pp. 599-600. 

(92a) Yamuna Das v, Behar Engineers & Contractors, Ltd. [1944] P. 226, 23 PSat 18 itdying 
on Hansraj v. Asthana [1932] P.C 240, 54 AU. 827, 60 LA* I. 

(93) Ramabhadnim u. Manickam [1941] M. 565, [1941] I M.L.J. 369, 11941] M.W.N. 275 
reiving on Hansraj n. Asthana (supra); Hull fit County Bank [1881] 15 Ch* D. 507; 
Vaidiswara v* Sivasubramania (supra). 

(94) Naramdas Lahoredas [1934] S. 39, 149 l.C. 869. 

(95) Taylor, Phillips «c Rickard's case [1897] I Ch. 298 (CA,), v 

(96) U* P. Oil Mills v. Jamna Prasad [19331 A. 334, 11933] A.L.J. 233. 

(97) Pars Ram v* Jagraon Trading Syndicate [1936] L. 739 reversing Paresb Ram v. 
Jagwon leading Syndicate [1936] L. 226, 163 I.C. 126. 

(98) ftiat. (Hailsh.) o. 654* 
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not liable to contribute because the liability o& the shares which they held has been 
discharged by the payment made by their present holders” (98). 

Past members or B contributories are liable to contribute to the assets of the 
company to an amount sufficient for the payment of its debts and liabilities and the 
costs of winding up subject {inter alia) to the qualification that they shall not be liable 
in respect of any debt or liability contracted after they ceased to be members (99). 
The call must first be enforced against all B contributories who have not paid it» so as 
to produce, equality of contribution and distribution. If calculating the debts and 
liabilities of the company as they stood at the date when the B contributories ceased 
to be members a surplus is found, that must be refunded to the B contributories (99). 
**So long as”, pointed out Eve J., “there are assets undistributed in the liquidation, it 
remains open to the Court to correct any mistakes or injustice due to falsified estimates 
or other unforeseen incidents arising on a prolonged and difficult administration” (1). 

The past members of a company limited by guarantee as well as that limited by 
shares, who have ceased to be members within a year before the commencement of 
the winding up, are not liable to contribute to the assets of the company, unless it 
appears to the Court that the existing members are unable to satisfy contributions 
required to be made by them in pursuance of the Act (2). A former member will not 
however escape liability if the transfer of his shares has been merely colourable (3), 
or if he has transferred his shares to an infant (4). But where shares were transferred 
to two infants successively and then to an adult, all the transfers having been registered, 
it was held that once the company had obtained an adult shareholder on its register, 
the intermediate transfers could not be avoided and the transferor could not be put 
on the list of past members, although the company was ordered to be wound up less 
than a year after the last transfer, but more than a year after the first transfer (5). If 
shares have been transferred and owing to default on the company's part the transfer 
has not been registered, the transferor is entitled to have his name removed from the 
register (6). A past member cannot be called upon to make contributions for the 
adjustment of the rights of the present members (7). 

A director of a company who ceases to be a director docs not thereby cease to be a 
member of the company. He cannot be field to be a “past member” of the company 
within the meaning of sub-s. (1) (i) of this section (8). 

Doeaased members 4b joint members :—A deceased member or his estate remains 
a member for the purpose of this section so long as his name remains on the register 
without notice to the company of his death (9). When shares are registered in joint 
names, and one of the shareholders dies l>efore winding up, bis estate is not liable if 
the articles arc silent on the point; only the survivor is liable(10). The liability of 
personal representatives placed on the lists in their representative capacity is iWted 
to the assets in their hands (11). 


(99) City of London Insurance Co. [19321 I Ch. 226. 

(1) Ibid., at pp. 230-31. 

(2) Premier Underwriting Assn. No. 1 [1913] 2 Ch. 29; Needham's case [1867] 4 Eq. 13S. 

(3) Hyam'8 case [1860] 1 He G. F. 6: J. 75; Discovere’s Finance Corpn, [1908] 1 Ch. 141. 

(4) Castello's case [1869] 8 Eq. 504. ^ 

(5) Gooch's case [1872] 8 Ch. App. 266. 

(6) Sussex Brick Co. [19041 I Ch. 598. 

(7) Brett’s case [1873] 8 Ch. App. 800, 809. 

(B)yazirmal v. Makran Coast S. N. Co. [1938] S. 187, 177 LC. 577. 

Zealand Gold Extraction Co, v. Peacock [1894] 1 Q.B, 622. 

(101 Maxwell's case [1875] 20 Eq. 585. 

(11) gird’s case [1870] 5 Ch. App. 725; Prayan Prasad t». Gaya Bank [1931] Pat 44, 10 Pat 
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4b pmoni to wlioiii shores hooe heeo ^oed ot o dis co owt s—Persoos 
whose are eoteied in the register as holders of shares as trustees are contribuixMries 

in their own right and their liability is not limited to the amount of the trust estate (12). 
It being ultra vires of a limited company to issue shares at a discount or by way of 
bonus, although authorized tp do so by the articles, persons to whom shares have been 
issued at a discount may be called upon in a winding up to pay in cash for their 
shares, not only to meet the claims of outside creditors, but also to adjust the rights 
of the contributories inter se (13). 

Subscribers to memo, of association :—^Persons signing the memorandum of 
association purely on the understanding that they would be given a certain number of 
shares as fully paid up in consideration of assets transferred to the company arc not 
liable as contributories even though the contract regarding such shares is subsequently 
cancelled (14). 

When shares forfeited more than a year before winding up :—shares have been 
validly forfeited more than a year before the commencement of the winding up, the 
meml^ cannot be placed on the list of contributories (15), even if owing to the neglect 
of the company his name has not been removed from the register (16); but he may 
remain liable as a debtor to the company for the calls made before the forfeiture (17). 
If the forfeiture is invalid, the member will however be placed on the list of contri¬ 
butories (18). A person who claims damages for an improper forfeiture of his shares 
claims not as a member but as a non-member (19). 

Where less than a year :—In the case of a forfeiture made less than a year before 
the commencement of the winding up, the persons whose shares have been forfeited 
will be liable to be placed on the list as past member6(20). Where shareholders trans¬ 
ferred their shares within a year before the commencement of the winding up and calls 
were made on the transferees which they failed to pay and the shares were forfeited, 
the transferors were liable to be placed on the list of contributories as past members (21). 

Where induced to take shares ;—Wh ere a pei son ha s been m|^uccd to tak e shares 
by fraud in the prospectus he will be liable to be placed on'^the list of contributories, 
unless he applies to have his name removed from the register of members before the 
commencement of the winding up (22). If a voidable contract is not rescinded before 
the winding up, the shareholder will be liable as a contributory; and he will not be 
allowed to allege fraud or misrepresentation after the company has gone into liquidation, 
except under special circumstances (23). Where a contract is rescinded for misrepresen¬ 
tation, it is rescinded ah initio, and accordingly the shareholder cannot in a winding 
up be placed on the list of contributories even as a past memb^(24). But where a 
person applies for shares in expectation of some commission or special gain, and an 


(12) Muir V. City of Glasgow Bank [18791 4 App. Gas. 337. 
n3lWelton v, 4ffcry [1897] A.C. 299, 

(14) Prcm Behari u. Blliimoria & Co, [1926] A. 524, 24 A,L.J. 576, 48 All. 503; see ako 
Macdonald, Sons & Co. [1894] I Ch. 89. 

(15) Needham’s case [1867] 4 Eq. 135. 

(16) Marshall v. Glamorgan Iron 6: Coal Co, [1868] 7 Eq. 129. 

(17) Ladies Dress Assn. v. Pulbrook [1900] 2 Q.B. 376. 

(18) E8Darto Trading Co. [1879] 12 Ch. D. 191; Bottomley’s case [1880] 16 Ch. D. 681 ; 
Bdlcrby v. Rowland & Marwood’s Steamship Co. [1902] 2 Ch. 14. 

(19) New Chile Gold Mining Co. [1890] 45 Ch. IX 598. 


[1869] LJC 4 HXu 64; Orieot Bank v. HabibaUa 
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[1924] 75 I.C. 74S. 

WcM t». Beni Praead [1914] 24 LC. 236, 165 P. LA [1914]. 
cate [1871] V cait App. 55. 
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anangcment i« made therefor and the applicatimi is granted, the applicant on allotment 
becomes a shaiehold^ absolutely, and the breach or uneforceability of the latter 
anangcment being a collateral agreement does not interfere with his liability as a 
contributory (25). 

Meaning of ^commencement of the winding up* :—winding up by the Coiurt 
commences at the time of the presentation of the petition for winding up (26), and a 
voluntary winding up commences at the time of the passing of the resolution authorizing 
the winding up (27). 

Q. (it) :—past member is liable to contribute only in respect of debts which 
existed at the time of his retirement (28). A being on the B list of past members 
bought up and caused to be released to the company all the debts which were due by 
the company when he ceased to be a shareholder and which remained due at the 
winding up: held that though the money raisable from the A list would be insufficient 
to pay the debts no call could be made upon the members in the B list (29). 

CL (iii) :—^Where it appears that the present members would not be able to pay 
enough to satisfy the debts of the company if the whole amounts of the shares were 
called up, the past members must be placed on the list of contributories (30). But 
before a past member can be held liable it must be established that the company's 
debts cannot be satisfied by the existing members (31). 

Cl. (iv). Extended liability may be enforced :—Notwithstanding these words, a 
contract contained in the articles extending the member’s liability, beyond that under 
the memorandum, for satisfaction of particular debts may be enforced (32) by a separate 
suit (33). The qualification in this clause that a member shall not be liable to pay 
more than the unpaid amount of his share does not make him the less a contributory 
where the amount of the share money has been paid up, and a petition for winding 
up under s. 166 made by him is maintainable (34). 

Q. (v). Company limited by guarantee :—A member of a company limited by 
guarantee and having a share capital can be sued for the amount on his shares, but 
he cannot be placed on the list of contributories for a larger amount than what is 
prescribed by the memorandum (35). 

CL (vi) :—^This enables the liability of members of an unlimited company to be 
limited by special contract (36;. An insurance company of unlimited liability granted 
insurance policies by the terms of which the insured had no claim against the share¬ 
holders beyond the amount unpaid on their shares. Tl)e company was ordered to be 
wound up: Held that the cost of calling unpaid capital, as well as the general costs 
of winding up, must be borne wholly by the shareholders, and that no part was pay¬ 
able out of the limited fund applicable to the claims of the policy-holders (37). 


(25}Dehra Dun Mussoorie £. Tramways Co. o. Official Liquidator [1930] A. 357, 52 AU. 

406, [19301 A.L.J. 139, 126 l.C. 819. 

(26)$. 168. 

(27) S. 204. 

(28) Brett's case [1871] 6 Ch. App. 800; Allahabad Trading Co. 1 N.W.P. 190. 

(29) Brett's case, (supra). 

(30) Andrew's case [1867] 3 Ch. App. 161. 

(31) Allahabad Trading Co., (simra); Bradford Tramways Co, [1876] 4 Ch. D. 18 (C.A.). 

(32) Maxwell's case [1875] 20 Eq. 585; Lion &c. Insurance Assn. n. Tucker [1884] 12 
Q.B.D. 176. 

(331 laird’s case [1899] 2 Ch. 593; Premier Underwriting Assn. [1913] 2 Ch. 29. 

Prc»* Sabapathy [1930] M. 240, 57 M.L.J. 426, S3 Mad. 38, 120 LC 372. 
[18991 2 Ch. 593; Premier Underwriting Astn. [1913] 2 Ch. 29. 

(36) ^Abridge II. Adam* [1872] 13 Eq. 547; Accidental DeaA Aanirance Co. [1877] 

tii\ . • ■ V ■ Britain Mutual Life Assurance Society [18M] 16 Ch. D. 246. 

(37) Agncultun*t Cattle Insurance Co. [1874] 10 Ch. App, 1. 
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O. (vii). of cliroctors :— Where thc^ directors arc employed by the 

company on the footing of articles which entitle them to remuneration, the lemimera- 
tion is not due to them in their character of members; but they are ordinary creditom (58). 

Damages i —^If a member is entitled to prove for damages in respect of the issue 
to him of shares not fully paid when he contracted to take fully paid shares, such a 
proof will fall within the words *‘or otherwise** (39). 

Set off :—A shareholder is not entitled to set off against the company what he 
might receive on a winding up against the moneys due to him (40). So a contributory 
who is a creditor of the company cannot set off his debt against his liability for calls 
even if there is an express agreement to do so (41), whether the call was made by the 
company before or after liquidation. In dealing with a similar provision in the English 
Companies Act of 1862 Jesscl, M. R., observed: “If there is any implication to be 
drawn from the section at all, it is that set off is not to be allowed when the company 
is limited** (42). 

The material date :—^A company*8 debts and liabilities are ascertained as they exist 
at the date of the winding up order, for “the tree must lie as it falls** (43). 

Interest :—^The liability created by the section is a new liability and no provision 
is made for interest therein. It may be that when a Court makes an order for payment 
under the section it can direct future interest on the amount fixed in the order until 
realization, but it cannot include interest prior to that time (44). 

Calls :—Calls made in the winding up being calls for something unpaid on the 
shares are not debt due to the company, but arc contributions due by a member. The 
contribution under this section applies also to unpaid calls made before the winding 
up, because although that is a debt due to the company it is not the less an amount 
unpaid on the shares with respect to which the member is liable (45). The unpaid calls 
arc recoverable at the instance of the liquidator though barred by time and though 
the company could not recover them (46), In a recent case in the Bombay High Court 
it has been held by Chagla, C. J, and Covajec J. that such a suit by the liquidator 
would be barred by limitation if not brought within 3 years from the date of calls, 
under Art. 112 of the Limitation Act (47). 

In the last cited case it has been held that a clear distinction must be made between 
debts due to the company which arc contractual debts and those which arc statutory 
debts by reason of this section. A liquidator is under no obligation to follow any parti¬ 
cular procedure or to obtain the sanction of the Court inordcr to realize a contractual 
debt But if he wants to recover the statutory debt created by this section he cannot 
recover it by any other method except by the mode laid down in s. 187, The reason 

(38) Exp. Beckwith [1898] I Ch. 324; Dover Coalfields Extension [19071 2 Ch. 76, [1908] 1 
Ch. 65; Bath u. Standard Land Co. [1911] 1 Ch. 618; Dale & Plant Ltd. [1889] 43 
Ch. D. 255. 

(39) Addlestone Linoleum Co. (1888] 37 Ch. D. 191, 198. 

(40) Ebrahim v. South India Industries [1938) M. 962, [1938] 2 M.LJ. 568. 

(4!) Law Car & General Insurance Corpn. [1912] 1 dh. 405. 

(42) Whitehoiisc & Co. [1879] 9 Ch. D. 595. 

(43) Warrant Finance Co. [1869] 4 Ch. App. 643. per Selwyn L. J. at p. 647 ; W W. Duncan 

Co, [1905] I Ch, 307. rr r- / .i 

(44) Pars Ram v. Jagraon Trading Syndicate [1936] h. 739. 

(45) MotUal o. Thakorelal [1912] 36 Bom. 557; Montogomcry v. Sikdar Iron Works [19321 

C, 691. 36 C.W.N. 409. / i j 

(46) Jagraon Trading Syndicate v. Manak Chand [1935] L. 315, 16 Lah. 1055, 156 tC 

951; Pokhar Mai v. Flour & Oil Mills & Co. [1934] L. 1015; see also Jagatmath 
0 . U. P. Flour & Oil Mills [1916] 38 All. 347; Hansraj i». Dehraduu M. E. tSmwavs 
Co. [1933] P.C. 68, 60 LA. 13. 54 AIL 1067. ^ 

(47) Md. A, A, Fazalbhoy v. Associated Banking Corpn. [1950] B. 306, 52 Bom. LJL 539 
tovesaing [1950] 5 D*L*K4 (Bom* 8* 
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for tfaJb distiiiction ts that the contractual debts constitute the assets of the company and 
they have got to be realized by the liquidator on the company being wound up. The 
statutory liability is not however to be realized in the ordinary course* but only after 
the Court has applied its mind to various considerations laid down in s. 187. It is only 
when the Court is satisfied that a contributory should be called upon to discharge his 
statutory liability that the Court may make a call and ask him to pay the liability (47). 

Limitation The period of limitation applicable to a suit brought by the liquidator 
to recover the unpaid amount of the calls is six years from the date of default under 
Art. 120 of the Limitation Act (48). But if the call has not been made by the Court 
under s. 187 or by the liquidator under power delegated to him by Rules made under 
8. 246* cl. (d) the period of limitation would be 3 years under Art 112 of the Limitation 
Act (47). 

157 . In the winding up of a limited company any director 
whether past or present, whose liability is, in pursuance of this Act, 

unlimited, shall, in addition to his liability (if 
LiabUiw of directors any) to Contribute as an ordinary member, be 
** liable to make funher contribution as if he 
were at the commencement of the winding up 
a member of an unlimited company: 

Provided that— 

(ij a past director shall not be liable to make such further 
contribution if he has ceased to hold office for a year 
or upwards before the commencement of the winding 
up; 

(«} a past director shall not be liable to make such further 
contribution in respect of any debt or liability of the 
company contracted after he ceased to hold office ; 

(tit) subject to the articles a director shall not be liable to 
make such further contribution unless the Court deems 
it necessary to require that contribution in order to 
satisfy the debts and liabilities of the company, and 
the costs, charges and expenses of the winding up. 

See s. 70* ante, 

158 . The term “contributory” means every person liable to 
contribute to the assets of a company in the event of its being wound 

up, and, in all proceedings for determining 
t^M^nmg of "contnbu- proceedings prior to the final deter¬ 

mination or the persons who are to be deemed 
contributories, includes any person alleged to be a contributory. 

Who are contrilmtones contributory is a person who has agreed to become a 
member and whose name is upon the register (49). Fully paid up share-holders are con¬ 
tributories without any qualification (50). Every holder of fully paid shares is a contri- 

(^8)Jagraon Trading Syndicate v, Manak Chand (supra). 

(49) Oakes v. Turquand [1867] L.R. 325. 

(50) Narain Das v. P. & O. Bank [1934] M. 476, 57 Mad, 655. 



a i»] 


INDIAN COMPANIES ACT 


46S 


biitdry (51)^ as he i« entitled to share in the adjustment o/f t^e rights of the contributories 
among themselves, though he virilt not be ^ced on the list of conoibutories except at 
his own desire (52). He may present a petition for winding up the company (53), and he is 
not liable to make any contribution to the assets (54). A fully paid shartbolder who has 
received moneys from the liquidator upon a distribution of surplus assets with tioricc 
that the liquidator had not provided for payment of a debt due by the company, is a 
contributory and will be ordered to pay the amount to the credit of the liquidator (55). 
A person who is merely a debtor to the company is not a contributory (56). 

A person in whose favour a power of attorney was executed by the executors of a 
deceased contributory and who obtained letters of administration in this country under 
s. 241 of the Indian Succession Act and got himself registered as a member of the 
company was a contributory (57), 

Alleged contributory: —A winding up order has been made on the petition of 
persons alleging themselves to be contributories, being past members who had trans¬ 
ferred their sliares and who under the deed of settlement were, as between themselves 
and the other proprietors, discharged from liability. In general an application by an 
alleged contributory will not be entertained unless he will admit himself to be a contri¬ 
butory (58), 

Effect of being placed on the list of contributories :—Once a member is on the 
list of contribmorics, unless he succeeds in showing that he should not have been placed 
on the list, he is liable to the extent of the original shares which remain unpaid (59). 
On the death of a contributory his personal representatives automatically become liable 
instead of the deceased contributory. No application for the purpose is necessary and 
consequently no question of limitation arises (60). 

lS9r (/) The liability of a contributory 
conuibuto^. *‘“’’‘***^ ^ shall create a debt payable at the time specified 
in the calls made on him by the liquidator. 

(2) No claim founded on the liability of a contributoij shall 
be cognizable by any Court of Small Causes sitting outside the 
Presidency-towns \thc words from "sittin^^ omitted in Pakistan]. 

Ameudmeui ;—^Ry the Companies (Amendment) Act, 1936, the new sub-s. (1) has 
been substituted for the original sub-s, (1), The Select Committee observed: “Wc have 
amended section 159 in order to remove the difficulty created by the law as it stands 
under which claims are frequently barred because the debt became payable at the time 
of call, which may luivc been more than three years before the winding up commenced. 
Wc think it should be provided that where calls have been made before the date of the 

(51) Imperial S. & G. Mills Co. v. Ram Chand [1916] 36 I.C. 980; National S, B. Assn. 
[1866] 1 Ch. 547 ; Anglesea Colliery Co. [1866] 1 Ch. App. 555, 2 Eq. 379; Hodge’s 
Distillery Co. ex parte Maude [18701 6 Ch. App. 51. 

(52) Marlborough Club Co. [1868] 5 Eq, 365. 

(53) National ^vings Bank Assn. [18661 1 Ch. App, 547; Osmondthropc &c. Society 
(19131 W.N. 243, 58 S.J. 13, 

(54) 8ylhet and kacluir Tea Co/[1866] 2 Ind. Jur., N.S, 94. 

(55) Aidall, Ltd. [1933] I Ch. 321 

(56) Bl. S. Arbitration Act, British National Life Assurance Assn. [1878] 8 Ch. D. 679 
at p. 708; Lakshmi Flour MUIs Co. [1926] A. lOL 23 A.L.J. 934; Lee and Moor’s 
case [1868] 5 Eq. 368. 

(57) Matron dr Co. [1937] O. 377, 168 I.C. 185, 

(58) Buckley. Uth cd., p. 434. 

u. U. Rigour Mills Co. [19161 38 All. 347, 14 A.L.T. 349, 

{60)jPanjab S. Chhatar v, Lahore Bank [1932] L. 141 LCL 168* In this case-the 
application for substitution wus rnude 15 or 16 years after dearik 
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winding up the cause of action against a defaults: should be regarded as arising at the 
commencement ci the winding up: on calls made after the commencement of the winding 
up the cause of action may properly arise from the date of the call.” 

In sub-s. (2) the words ‘‘sitting outside the Presidency-towns” have been omitted in 
Pakistan by the Pakistan Adaptation of Central Acts and Ordinances Order^ 1949 which 
came into force on 25th March, 1949. 

Scope :—^All that this section does is to specify the nature of the liability of the 
contributory (the extent of which is laid down in s. 156), and the point of time at which 
the liability of the contributory is crystallized. The nature of the liability is that it is 
a debt and the point of time is the time which is specified in the calls. The section docs 
not confer any power upon the liquidator to make a call, and there is no other section 
in the Act which confers such powers. A call can only be made by the Court. Therefore 
there is no liability upon a contributory to pay a call made by the liquidator (61). Where 
thmfore a suit was instituted by the liquidator for recovering the debt due by the 
d^endant to the company in respect of the unpaid calls, it was held that the 
suit if looked upon as a suit to recover a contractual debt was barred by limitation 
under Art. 112 of the Limitation Act as it was brought after more than three 
years from the date of call made by the directors; if looked upon as a suit 
to realize a statutory debt created by s. 156, then the suit was not maintainable because 
no call in respect of that liability was made by the Court (61). As the limitation began 
to run before the winding up order, it could not be stopped by the passing of that 
order (61). 

When liability begins ;—^The liability of a contributory l>egan at the date when 
the contract was entered into whereby he became a member (62). It is a debt by speciality 
in which the heirs are contributories (63). But where the carrying on of a business is 
$d4ra vires of the company, the ultra vires transactions create no debt, either legal or 
equitable, and the contributories are not liable to pay such debts (64). 

Future calls :—This section creates a debt (68), but it does not accrue due till the 
tan is made. In any question, therefore, of set off between the company and a member 
who is also a cretUtor of the company, no account will be taken of the liability of the 
member in respect of future calls, not due at the date at which the right of set off 
arises (65). 

Call when payable : —When a call is made, it is owing from the day on which it 
is made, although it be “payable” on a subsequent day (66). Provisions in the articles 
as to interest on calls do not necessarily apply to calls made in the winding up (67). 

Enforcement of call j—^W hen the contributory will not pay the call, the liquidator 
may proceed cither by an application for a “balance order”, ue,, an order upon the con* 
tributory to pay, or by an action in the name of the company. An action is more 
appropriate when questions of difficulty are involved; but the liquidator will be required 
to give security for the defendant’s costs under s. 280(68). 

In voluntary liquidation :—Another method by which calls in a voluntary Hquida* 
tion may be enforced is by the sale and forfeiture of the shares which must be carried 

(61) Md. A. A. Fazalbboy v. Associated Banking Con>n. fI950] B. 386, 52 Bom. L.R. 
559—per Chagla C. L. & Coyajee J. reversing [1950] D.L.R. (Bom.) 8. 

(62) West of England Bank [18791 12 Ch. D. 823; Williams u. Harding [18661 L.R. 1 
H.L. 9; Ex. p. Canwell [1864] 4 De G. J. & S. 539. 

(63) Buck V, Robson [1870] 10 Eq. 629. See s. 21. 

(64) Madras N. P. Fund [1931] M. 792, 133 IC 378. 

(65) Grissell's case [1866] 1 Ch. App. 528; vide s. 186 & notes thereto, 

(66) Dawes* case [1868] 6 Eq. 232. 

(67) Welsh Flannel & Tweed Co. [1875] 20 Eq. 360. 

(68) Pure Spirit Co. n. Fowler [1890] 25 03.D. 235. 
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tJuroM^ hf the directors wider the powers conferred by the articles, with the sanedoii 
ol the liqiiidatCKr or of the company in general meeting, if there are no directors, die 
hquidator may convene a genmal meeting, which can then dect a sufficient number 
of directors for the purpose (69). 

SUB-S. (2) i —^After winding up a suit lor allotment money or call money does not 
lie in a Court d Small Causes situate outside the Presidency towns (70). 

This section is by virtue of s. 271 applicable to unregistered companies. 

160 . (1) H a contributory dies either before or after he has 
been placed on the list of contributories, his legd representatives and 
his heirs shall be liable in a due course of 
d^**rf'n^ber. administration to contribute to the assets of 
the company in discharge of his liability and 
shall be contributories accordingly. 

(2) If the legal representatives or heirs make default in paying 
any money ordered to be paid by them, proceedings may be taken 
for administering the property of the deceased contributory, whe¬ 
ther moveable or immoveable, or both, and of compelling payment 
thereout of the money due. 

(3) For the purposes of this section the surviving coparceners 
of a contributory who is a member of a Hindu joint family governed 
by the Mitakshara School of Hindu Law shall be deemed to be his 
legal representatives and heirs. 

Amendment By the Companies (Amendment) Act, 1936, the new sub-s. (3) has 
been added. The Select Committee obscn'cd: "Wc have inserted in section 160 of the 
Act a provision aimed at securing that a surtiving coparcener of a Hindu joint family 
under Mitakshara law cannot escape liability under this section by asserting that he is 
neither an heir nor a legal representative.*' 

SUE-S. (1). *'Legal representatives & heirs” : —The expression 'legal representa¬ 
tives and heirs” in this section includes the legal lepresentaiiies and heirs of the legal 
representatives of the person primarily interested (71). A shareholder being a contri¬ 
butory under s. 158, on his death his legal representatives and heirs will become con¬ 
tributories by virtue of sub-s. (1) of this section, and on their death their legal represen¬ 
tatives and heirs will themselves become contributories (71). 

Pajrment order :—Sub-s. (1) docs not deal with payment orders at all. A payment 
order against a dcccaiicd contributory is not executable. The ordinary law that a 
process against a dead man is a nullity is not altered by this section. The remedy of 
the liquidator is to proceed against the estate of the deceased in due course of adminis¬ 
tration (72). 

Letters of administration of the estate of a deceased contributory ;--^Thc official 
liquidator need not take out letters of administration to the estate of a deceased share¬ 
holder before settling the list of contributories (75). There is nothing in the seairni requir- 

(69) Ladd's case {18931 3 Ch. 450. 

(70) Peoples Bank o. Chanan Ram [1933] L. 657, 143 LC. 723. 

(71) Kri8W8wami (P. R.) [1948] M. 162, [1947] M.W.N, 414, [1947] 2 MX.J. 180, 60 

MX.W. 659. 

(72) 0, X Bharat National Bank o. Togeshwar [1941] X 480, 43 PX.R. 650 relying on 

^*^P*«* Industrial Bank o. Ram Chander [1930] A. 503, [1930] AX.T. 373, $2 All. 430. 

(73) So«abjl V. Iswardas [1896] 20 Bom. 654. 
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ing tlie olSdal liquidator to place on the liat all petaons who iuay> aa repreaeiitativea, be 
liable to contribute, nor can the liability of a person who has been j^bced on the list as 
representative be affected by the official liquidator doing so (74). Under Mltakrikam 
law a son is liable as a representative of his father as a contributory in due course of 
administration only to the extent of the separate property of his father in which no 
other person had any interest in the life time of the father when the joint family is 
constituted by meml^rs other than father and sons (75). The san*s share in the joint 
family property is not liable under the doctrine of pious obligation as the doctrine 
applies in cases where tlte family consists of only father and sons (75). But under the 
new 8ub*s. (3) the surviving coparceners of a contributory will be deemed to be his 
legal representatives and heirs. 

The estate remains liable :—^Upon the death of a member his estate remains 
liable to pay any calls until some person is put upon the register as holder of the 
shares (76); but his personal representatives do not incur any personal liability, even 
if the company places their names upon the register, unless they take the shares into 
their own names (77). Where the name of a deceased shareholder is put on the list of 
contributories, the company not being aware of the death, the proceeding is not a 
nullity as would otherwise be under the ordinary law, for until the company is informed 
of the death of the contributory the deceased continues to be liable as a member and 
the company is not bound to take notice of the death otherwise (78). 

Where a person who had applied for certain shares and had been placed on the 
list of contributories and died during the winding up, he did not cease to be a contribu¬ 
tory and forfeit the deposit he had made upon the application. The fact that his legal 
representatives had not been substituted within 90 days did not affect their liability, as 
the matter is governed not by the Limitation Act but by the present section under 
which the liability automatically falls on the representatives (79). 

Personal liability of executors :—If the executors pay a legacy without making 
provision for the contingent liability on the shares, they will be personally liable (80); 
but they may be entitled to call upon the residuary legatees to refund for the purpose 
of indemnifying them the capital sum paid to them, but not the intermediate income (81). 
An order against a deceased contributory is a nullity; tliosc persons who represent his 
estate should be brought on the record before an effective order can be made (82). 

ExecittorV duly :— An executor whose testator held shares in a joint-stock company 
has generally one of two courses open to him. He may have shares transferred to his 
own name and become to all intents and purposes a partner in the company. He may, 
on the other hand, not wish to have the shares transferred to his own name, and he 
ought in that case to have a reasonable time allowed him to sell the shares, and to 
produce a purchaser who will take a transfer of them (83). 


(74) Sorabji v. Iswardas [18961 20 Bom. 6$4. 

(75) U. P. Oil Mills u. Jamna Prasad (1933J A. 334, [19331 A.L.T. 233, foUowing Brij Narain 
u. Mangla Prasad [1924] P.C. 50, 51 LA. 129, 46 All. 95. 

(76) James v. Buena Ventura Sec, Syndicate [1896jr I Ch, 456. 

(77) Buchan's case [1879] 4 App, Cas. 547, 583; The liability is limited to the extent of 
the assets coming into their hands: Prayan Prasad v. Gaya Bank [1931] P* 44, 10 

(78) British India B. Sc I. Corpn. v, Shiva [1934] B. 469, 36 Bom. L.R. 1002, 154 LC. 178. 

(79) Sumitra Kuer v, Sitamarni Sugar Works [1938] P. 287, 19 P.L.T. 214. 

(80) Taylor v, Taylor [1870] 10 Eq. 477. 

*'• Wolferstan [1874] 18 Eq. 18; Whittaker v. Kenhaw [1890] 45 CSi. D. 320. 

(82) ^ple^ Induttrial Bank v. Ram Chandra [1930] A, 503, 52 AB. 430, [1930] AC.!. 373, 
•24 I.C 28. But eee note (78) (supra). 

(83) Per Lord Calms in Buchan’s case 
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Cm»0 of tnutooi dUlfors from ikait of oatooolm' x*^Tbe case of trustees who take a 
transfer of shares in their names differs in principle from that of executors who merely 
indmate their title as executors to the company in order to cl^m and exercise the 
rights which belong to them as the legal representatives of their testator* Trustees 
have not, in any proper sense of the word, a representative character, but executors 
have* Having representative rights, it is impossible that they should not be entitled 
to produce the legal evidence of them to the company for the purpose of having thdr 
title in some way recorded and realized without making themsdves personally 
liable (84)* 

Executors can challenge the validity of a purported resolution for winding up and 
appointment of a liquidator (85). 

Joint holders :—^Persons registered as joint holders of shares are joint tenants, and 
upon the death of one of them his liability ceases (86). 


Contributories in case of 
insolvency of member. 


161 . If a contributory is adjudged in¬ 
solvent either before or after be has been 
placed in the bst of contributories, then— 


(1) his assignees shall represent him for all the purposes of 
the winding up, and shall be contributories accordingly, and may 
be called on to admit to proof against the estate of the insolvent, 
or otherwise to allow to be paid out of his assets in due course of 
law, any money due from the insolvent in respect of his liabibty 
to contribute to the assets of the company ; and 


(2) there may be proved against the estate of the insolvent 
the estimated value of his liabibty to future calls as well as calls 
already made. 

Effect of bankruptcy :—A contributory becoming bankrupt has no interest in the 
company, he being represented by his trustee in bankruptcy, and no order in course of 
winding up can be passed on his petition (87). On the winding up a shareholder, who 
has become bankrupt, cannot be placed on the list of present contributories, neither can 
his trustee in bankruptcy, whether prior or subsequent to the winding up, be on the 
list, if he shall have executed a disclaimer under the Bankruptcy Acts (see ss. 62 and 63 
of the Presidency Towns Insolvency Act III of 1909) (88). 


Set-off :—A debt due from a company to a contributory cannot be set off against 
call payable in the liquidation (89); othjuwise members will be entitled to satisfaction 
of their debts pari passu with die rest of the creditors (90). But where the contributory 
is bankrupt the two liabilities can be set off (91), unless the contributory is a company 
in liquidation (92). 


(84) Per Lord Selbome in Buchan’s case (supra). 

(85) Howling’s Trustees v. Smith [1905] 7 Fraser 390. 

(86) MaxwcU’8 case [WS] 20 £q. 585. 

(87) Cape Breton Co. [1881] 19 Ch. D. 77. 

(88) West of England Bank [1879] 12 Ch. D. 288. 

(89) CHsseU’s case [1866] 1 dn. App, 528. 

(90) fWd at p. 535. 
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Winding up by Court, 

Onaimstancw in which iQ2, A cconpany may be wound up 
by die Court- 

(j) if the company has by special resolution resolved that the 
company be wound up by the Court: 

(it) if default is made in filing the statutory report or in hold¬ 
ing the statutory meetmg: 

(m) if the company does not commence its business within 
a year from its incorporation, or suspends its business 
for a whole year: ' 

(w) if the number of members is reduced, in the case of a 
private company, below two or, in the case of any other 
company, below seven: 

(v) if the company is unable to pay its debts: 

(w) if the Court is of opinion that it is just and equitable that 

the company should be wound up. 

^ JoriMltctioa of Indian Court :—limited company formed in England under the 
' English statute and having its registered office in England, but which has its principal 
place of business in Calcutta, and is managed exclusively by directors in Calcutta, and 
the business of which is carried exclusively in India, can be wound up by the Calcutta 
^High Court (93). A banking company incorporated and carrying on business in 
Australia had a branch office in London. It had English creditors and assets in England: 
held that the Court in England had jurisdiction to make an order to wind up the 
company, and it could not be affected by subsequent proceedings taken in Australia to 
wind up the company (94), The Court had jurisdiction to make an order for winding 
up a water company incorporated under the English Companies Acts, upon which powers 
for the public benefit had been conferred by the Board of Trade, though it might not 
be possible to sell the undertaking and property of the company without the authority 
of an Act of Parliament (95). 

Order without jurisdiction :—If the Court makes an order to wind up a company 
without having jurisdiction, the order cannot be treated as a nullity, and unless and 
until it is discharged on appeal it is binding on the creditors and contributories (96), 
^ but not on strangers (97). 

Court’s power discretionary There is nothing in the Act or in the Rules which 
t deprives the Court of the discretion which it has in every case so that the Court may. 
if it thinks fit, refuse to admit a petition, or as an alternative course, give the company 
, notice that a petition for winding up has been presented so that it may take steps to 
j restrain the petitioner from proceeding with the petition (98). 

The Court is not bound to make a winding up order (99). If the application is made 
by a shareholder, the Court will exercise a judicial discretion (1). The case of unlimited 


(93) Calcutta Jute Mills Co. [1880] 5 Cal. 888. 

(94) Commercial Bank of S. Australia [1886] 33 Ch. D. 174. 

(9SJ Barton upon Humber &c. Co. [1889] 42 Ch. D. 585. 

(96) Re Padstow Total Loss &c. Assn, [1882] 20 Ch. O. 137 (C,A) 

Bowling & Wellby*8 Contract [1895] 1 Ch. 663 (C.A.). 

Bioneer Bank [1914] 39 Bom. 16, 16 Bom. L.R. 508. 

(^) European Life Assurance Co. [1870] 9 Eq. 122. 

^50; MiddleslMmMigfa AwemMy 

Rooms Co. [1880] 14 Ch. D. 104; London Subarban Bank [1871] 6 ChTAjpp* 641. 
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CQtiipBtU«» ii open to otber conslderatioiit (2). A petition pmented in bed fidth will be 
dltmUeed (3), 

When cherdiioMm tc crediloirs opjpoao s—Und» s» 174 the Court may, as to all 
matters relating to a winding up^ have regard to the wishes of the creditors or contri< 
butories," It has to see whether the other shareholders and crcdltm agree in thinking^ 
that winding up is the best course. If they oppose, the C*ourt will not make an^ order 
unless injustice is being done to the petitioner which can only be.wafldlkd.by .jnakin 
an ordef^ winding up (4). ”Here a great majority of shareholders are’*, dbserfcd 
Lord Justice "^^opposed to a winding up and desire to be left to manage their 

affairs for themselves. We ou^t not to disregard the wishes of so large a majority, 
unless we see in their conduct something unreasonable, something like tyranny, some* 
thing amounting to an injury, of which the minority have a right to complain” (5). 
‘The prima facie right of unjpaid creditors to a winding up order is rebutted^, when 
it is shorn that a laige mass of other creditors oppose the making of such an order (6). 

Cases where the Court will order winding up and where not:—It is particularly 
the duty of the Courts in India to sec that directors and other officers of companies 
carfy out their duties honestly and to punish them if they do not. Compulsory liqui¬ 
dation affords the best opportunity of performing this duty when there is a prima facie 
case of dishonesty against the officers of a company (7). Where the nurabCT of share¬ 
holders is small and there are no difficulties in the way of a \oluntary winding up, 
the Court may refuse an order on a shareholder’s petition (8). Although there may be 
a suspension of the business of the company for the space of a whole year, the Court 
will not make an order to wind up the company, unless it is satisfied that there has 
been an intention on the part of the company to abandon its business or inability to 
carry it on; and upon the question of such intention the Court will have regard to the 
opinion and wishes of the majority of the shareholders whose names are on the 
register (9). **Thc mere fact” observed Baggalley, L. J., “that the Court is of opiniott 
that the business cannot be carried on, or probably will not he carried on, in a successful 
manner is not sufficient. So, again, mere misconduct and mismanagement on the part 
of the directors, even although it might be such as to justify a suit against them in 
respect of such misconduct or mismanagement, is not of itself sufficient to justify a 
winding up order” (10). But in a proper case, as where there was not bona fide intention 
on the part <rf the directors to carry on tlie business properly (11), and where there were 
natters to be investigated and there was overwhelming influence of one director (12), 
m order would be made though the number of shareholders were small (13). The Aa 
iffords in liquidation proceedings a much easier and less expensive way of collecting 
iebts: a liquidator under orders of the Court Is much more likely to collect the baUmoes 
»f the debts due to the company than the directors (14), Where no profit had been 
lertved during the previous four years and the working had been entirely suspended 


(2) Professional Ac. Building Society [18711 6 Ch. App. 856. 

(3) Exp. Hawkins [1859] 28 L.J. Ch. 830; MT>onald Gold Mines [1898J 14 TUL 204; 
sec Amalgamated Piopcrtics of Rhodesia [1917] 2 Ch. 115, 121. 

(4) Professional Ac. Building Society (supra); City A Countv Bank [18751 10 Ch. App, 470. 
('')Middlesborough Assembly Romns Co. [18801 14 Ch. D. 104 at p. 109. 

(6) Great Western Coal Consumers* Co. [1882] 21 Ch. D. 769, 

(7) Madan Gopal v. Peoples Bank of N. India [1935] L. 779, 16 I^h. 1029, 1S8 I.C. 81^ 
Special Bench (Young C. J., Addison A Teckchand JJ.). 

Ac, Co. [1863] r H. A M. 639; Sea A River Marine Insurance [1866] 2 Eq. 545. 


(9) Tomlin Patent Horse Shoe Co. 
10) Diamond Fud Co, flSW 13 ^ 


56 L.T. 314. 


0) Diamond Fud Co, 11879} 13 Ch, D* 400 at p. 408. 

1 London A County Goal Co, [1866] 3 Eq. 355, 

2) West Surrey Tanning Co, [18661 2 EqT737; Varieties Ltd. [1893] 2 Ch, 235, 

3) ^ndcwott*s Patent Assn, [1871] 12 Eq:^ 

H)Madan Gqpal o. Peoples nnk of N. India, st^sra. 
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during the previous six months, but the habiiity of the company was much smaller 
than die amount of its unpaid capital, and the petlton for winding up was supported by 
a considerable minority of shareholders while the majority opposed, the Ck>urt made a 
windng up order (15). 

An order for winding up may be made, although nothing has been paid on the 
shares and there are no debts (16). 

Sliarehi^der’t petition :—^Although the Court has power to make an order for com¬ 
pulsory winding up at the instance of a shareholder, there must be strong ground for 
exorcising the power. A compulsory winding up is a very serious thing for the company 
and those connected with it, and the company is entitled to have fair notice of the 
allegations which arc going to be made against it. Therefore in dealing with an appli¬ 
cation by a shareholder it is essential that the petitioner should be confined to the allega¬ 
tions he has made (17). The Court ought not to make a compulsory winding up order 
on the petition of a shareholder, unless the company has wholly failed to carry out its 
objects (17). In a case where the Court is satisfied that there is a good ground for 
making a compulsory order, it may direct a meeting to ascertain the wishes of the contri¬ 
butories as to how the same is to be wound up (17). It is not however right for. the 
Court, even if it has power, to make a compulsory order on the ground that there was 
a majority of shareholders who voted at a meeting directed to be held by the Court in 
favour of winding up by the Court or under its supervision, in the absence of any finding 
by the Judge of any other ground or of any valid resolution for voluntary winding up (17). 
Where the petition by a shareholder contains allegations which all relate to the internal 
management of the company’s afEairs, it is a matter for the shareholders themselves to 
deal with, and not one that would call for interference by the Court (18). 

CL (i). Authority of genera] meeting is necessary :—Without the authority of a 
general meeting the directors arc not entitled to present a winding up petition in the 
name of the company; but where the dirctors have presented such a petition, it is open 
to a general meeting of sliarcholders to ratify their action (19). Under this clause it is 
necessary that special resolution should be passed. 

Q. (ii) ;—^For default in filing the statutory report an order under this clause was 
passed in Kent Outcrop Coal Co. (20). Sec the provisions of s. 77 (9), s. 166, proviso (h) 
and 8. 170 (2). 

Q. (iii). Powwr of Court is discretionary i—If a company does not commence 
business within a year of its incorporation, or suspends business for a year, the Court 
may order the company to be wound up (21). But the power of the Court is discretion¬ 
ary (22), and an order will not be made against the wishes of a majority of the contribu¬ 
tories if the Court is satisfied that business will be commenced or resumed (23), or if the 
past delay is sufficiently accounted for (24). The section “did not refer to merely formal 
business such as allotting shares, but it meant that the company must actually set to 
work” (25). 

(15) Great N. C. Mining Co. [1869] 20 L.T. 264. 

(16) Re Cacmentium (Parent) Co. fI908] W.N. 257. 

(17) Oriental Navigation Co. v. Bhanarara [19221 49 Cal. 399, 69 I.C, 241. 

(18) Re Pioneer Bank [1914] 39 Bom. 16, 16 Bom. L.R. 508. 

(19) Galway & Salt Hill Tramways Co. [19181 I.R. 62. 

(20) n912] W.N. 26. J i J 

Luipaari* v. Gold Mine, Ltd. 

[loV/J 13 X*L<«R» 504. 

(22^pital Fire Insurance Assn. [1882] 12 Ch. D. 209. 

(23) TVmlin Patent Horseshoe Co, [1^] 55 LT. 314; Re Middlesborough Assembly Rooms 
Metropolitan Ry. Warehousing Co. [18671 17 L.T. 108. 

Middlesborough Assembly Rooms Co. [1880] 14 Ch. D. 104 (CA*). 
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II th«; Cf^utt is sads^ that no business has been or will be commenced, an order win 
be passed on a shareholder’s petition, nothwithstandinj that the company has never tt- 
ceived any money and has no debu. If a majority of shareholders unreasonably refuse 
to pass resolutions for voluntary winding up of a company which never has done nor ever 
will do any business, a shareholder is entitled to an order (26). 

To abandon one or more of the purpose and continue the others is not ceasing to 
carry on business, provided the principal object of the company is not abandoned (27). 

A shareholder of a company which has become amalgamated with another company 
is not entitled to an order to wind up the first company on the ground that it has 
ceased to carry on business as a separate company (28). 

The matter of granting or refusing an application for winding up rests entirety in 
the discretion of the Court.* In the case of a company which has suspended business 
for a whole year, the power will be exercised when there is a fair indication that there 
is no intention to carry on the business; if on the other hand suspension is satisfactorily 
accounted for and appears to be due to temporary causes, the order will he refused (29). 

Where a company held shares in another cable company after amalgamating with 
the latter and afterwards the latter cable company was nationalized by virtue of an Act 
of Parliament, but although the shares of the nationalized company vested in nominees 
of the Treasury but the compensation payable to the shareholders had not yet been 
assessed or paid, it was held that the former company had not ceased to carry on 
business for a whole year or more, as it continued to carry on one of its main business 
by virtue of holding shares in the amalgamated company (30). 

Cl. (iv). Meaning of ^‘members**: —The word “members’* in this clause means 
actual members and does not include past members, or representatives of deceased 
members, or trustees of bankrupt members (31). 

Company with a few shareholders :—^The inclination of the Court is against apply* 
ing the expensive machinery of a winding up order to a company with a very few share* 
holders, unless there be substantial reason for it (32). In such cases a winding up order 
with its consequent costs is justified by suspicion of fraud which a winding up may 
succeed in detecting (33). 

Cl. (t). Creditor is entitled to the order ex dehito justitise: —A creditor who can* 
not obtain payment of his debt is entitled, as between himself and the company, ex 
dehito jusiitioe, to an order if he brings his case within the Act (34). He is not bound 
to give time (35). Although a creditor of a company which is unable to pay its debts (36) 
is, as between himself and the company, entitled ex dehito justiUa: to a winding up 
order (37), he is not so entitled as between himself and other creditors (38), for the Court 
will have regard to the wishes of the majority of the creditors and may dismiss a creditor’s 
petition, where the majority of the creditors desire a voluntary winding up and the Coun 


(26) Tumacacori Mining Co. [18741 17 Eq. 534; Caementium (Parent) C/O. (supra). 

(27) Thclluson v, Valcntia [1^^] 2 Ch. I; Norweign T. Iron Co. [1866] 35 Bcav. 223. 

(28) National Financial Corpn. [1866] W.N. 243, 14 L.T. 749. 

(29) Muralidhar u. Bengal Steamship Co. [1921] 47 Cal. 654. 

(30) Eastern Telegraph Co. [1947] L.J. Ch. 1247. 

(31) Bowling and AVclby’s Contract [1895] I Ch. 663. 

(32) Buckley, 10th ed., p. 314, 

(33) New Gas Generator Co, [18761 4 Ch. D. 874. 

(34) London Suburban Bank [1870] 6 Ch. App. 641 ; Western of Canada Ac. Co. [1873] 
L.R. 17 Eq. 1 ; Tikamchand v. Harish [1929] L. 651, 10 Lab. 80; Bowes v, Hope 
Life Assurance Co. [1865} 11 H.L.C. 389. 

(35) Home Assurance Assn. [1871] 12 Eq. 112. 

(36) Vide s. 163. 

(37) London & Suburban Bank {1870] 6 Ch. App. 641. 

(38) West Hartlepool Iron Works C*o. [1875] 10 th. App. 618; Robson v. Dawsons Batik 
[1932] R. 75, 10 Rang. 143. 
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is satisfied that it will be the preferable course (39). But the Court is not bound by the 
wishes of the majority of creditors, and it will disregard them where, for example, a 
single person has a controlling interest (40) or the majority is composed of persons whose 
conduct requires investigation (41). 

Nature of debt: —^For a winding up order the debt must be presently payable and 
the title of the petitioner complete. 'The law requires that a demand must be made for 
a debt that is due, and it is not permissible to support a petition by alleging that some* 
thing else is due (42). In ascertaining the debts of the company the sums under items 
such as “calls in advance”, “share suspense”, “forfeited shares account” and “deposit 
against premium”, which the company could not be called upon to pay immediately, can¬ 
not be taken into account, but “loans”, “advances” and “outstanding liabilities” must 
be considered (43). 

Income-tax :—Where it is not disputed that a company is unable to pay a very large 
sum lawfully due and payable by it as and for income-tax, the Central Government is 
entitled to apply for and obtain an order for the compulsory winding up of the com¬ 
pany (44). In the last cited case the Court was disposed to postpone the operation of 
the winding up order till the validity of the assessment was finally determined, if the com¬ 
pany was willing to furnish security to the satisfaction of the Court for the amount of the 
taxes due. But as the company could not furnish such security, the winding-up pro¬ 
ceedings were not postponed. 

Insolveut company —^when :—In a petition under this section the Court has to sec 
whether the company is commercially insolvent, i.e., whether it is unable to meet its 
current demands, although the assets when realised may exceed its liabilities. The 
expression “commercially insolvent” has been defined by Sir William Janjcs, V. C. as 
“not in any technical sense but plainly and commercially insolvent—that is to say, that 
its assets are such, and its existing liabilities are such, as to make it reasonably certain— 
as to make the Court feel satisfied—that the existing and probable asH’ts would be 
insufficient to meet the existing liabilities” (45). If the company is commercially insol¬ 
vent it may be wound up (46). As observed by Lord Wrenbury, “in such a case, it is 
useless to say that if the assets of the company arc realized there will be ample to pay 
20 shillings in the pound; this is not the test. A company may be at the same time 
insolvent and wealthy. It may have wealth locked up in investment not presently 
realizable; but although this be so, yet if it have not assets available to meet its current 
liabilities, it is commercially insolvent and may be wound up” (47). The uncalled capital 
of an insurance company was over four lacs of rupees, while the excess of the liability 
to the policy-holders over the statutory deposit was Rs. 37,200 in 1940 and Rs. 12,346 
in 1941. Tlte list of the shareholders indicated that several of them were mcr, of substance 
and the deficit of Rs. 12,346 could be easily realized from a few of them; hrhi that the 
company could not be regarded as insolvent (48). In the last cited case, the fact that 
the company was working at a loss was held to be no ground for winding it up, es|>ccially 
when not a single shareholder came forward to support the petition for winding up. 

(39) Langley M. S. & I. Works Co. [1871] L.R, 12 Eq. 26. 

(40) Medical Battery Co. [1894] 1 Ch. 444. 

(41) Varieties Ltd. [1893] 2 Ch. 235. 

(42) Jambad Coal Syndicate [1934] 62 Cal. 294, 163 I.C. 845. 

(43) Sudhiva Nath v. Behar National Insurance Co. [1941] P. 603, 20 Pat. 538. 

(44) Coimbatore Transport Ltd. v. G. G. in Council [19461 1 M.L.L 407, [1949] M. 73, 

fl948| M.W.N. 371. ^ 

(45) European Life Assurance Society [1869] L.R. 9 Eq. 122 at p. 128; Cine Industries 
& Recording Co. [1942] B. 231, 44 Bom. L.R. 381, 203 I.C 116. 

(46) Punjab Flying Qub Ltd. [1933] L. 301. 

(II? Practice under the Companies Act, p. 364. 

(48) New State of India Insurance Co. v. Superintendent ^ ^surance f!943] L. 109, 45 
F.L'R. 4?, ^ 
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The creditors of m insotvent company are entitled to a winding up order even though 
there may, by reason of prior claims, be no assets coming to them, on the principle that 
the concern is virtually theirs and they ought to have the control of management (49). 

^^Coinmercially insolvaiit** 3—^This expression means that the assets of the company 
are such, and its existing liabilities are such, as to make it reasonably certain to 
make the Court feel satisfied that the existing and probable assets would be insufficient 
to meet the existing liabilities (50). For an instance of such a company, sec the last cited 
case 

What hsm to be considered by Court :—^Where the Court is called upon to 
wind up a company under this clause on the ground that it is unable to pay its debts,^ 
what has to be considered is not whether the company, if it converted all its assets into 
cash, would be able to discharge its debts, but whether in commercial sense ^fhe com¬ 
pany is solvent.^ In such a case the subscribed capital of the company, which is due 
and which has not been called up, can be taken into account as money available for 
discharge of the debts (51), 

Where no discretion for Court :—*‘li is not a discretionary matter with the Court, 
when a debt is established and not satisfied, to say whether the company shall be wound 
up or not, that is to say if there be a valid debt established, valid both in law and in 
equity. One docs not like to say positively that no case could occur in which it would 
be right to refuse it, but ordinarily speaking, it is the duty of the Court to direct a 
winding up” (52). When a petitioning creditor alleged that the company was unable 
to pay its debts, and the allegation is denied on belialf of the company in the objec¬ 
tions lodged against the winding up petition, and upon the materials before the Court 
there was no evidence to justify the finding that the company was unable to pay its 
debts, the matter was not allowed to proceed by Page C. J. and Mating Ba J. by allowing 
the petitioning creditor to lead evidence to prove the company's inability to pay its 
debts (53). 

Creditor's right :—The right of a creditor however is not his individual right, but 
his representative right as one of a class (54). If a majority of the class take a different 
view, the Court, in the absence of special circumstances, making an order “just and 
equitable*’ (55), gives effect to such right as the majority desire to exercise (56). The 
Court under ss. 174 and 223 then has regard to the wishes of the majority, and may 
rcfuvsc to make any order (.57) or, if the company be in voluntary liquidation, may make 
a supervision order instead of a compulsory order (58) or, may direct tlie petition to 
stand over, if there is a better prospect of payment on that course being taken (59). 

Where it is found that it would be more to the advantage of the creditors and the 
shareholders if an opponunity is given to the company to complete a proposed sale of 
its properties, the petition for winding up will be adjourned (60). 


(49) Isle of Wiglu Ferry Co. (18651 2 H. & M. 597. 

(50) Banasjfiati Industries, Ltd. n. Prabhu Dayal {1949] E.P. 142. 

(51) Sudhiya Nath v, Behar National Insurance Co. [1941] 20 Pat. 538. 

(52) Per Lord Crauworth in Bowes v, Hope Insurance &c. Society [1865] 11 H.L.C. 389, 
402; see also General Co. to. [1870] 5 Ch. App. 363 affirmed 5 H,L. 176, 

(53) Kurcshi v, Argus Footwear Ltd. [1931] R. 306, 9 Rang. 323, 133 I.C. 483, following 
Gold Hill Mines [1883] 23 Ch. D. 210. 

(54) Crigglestonc Coal Co. [1906] 2 Ch. 327, 331. 

(55) Clandown Colliery Co. [1915] 1 Ch. 369. 

Co. [1879] 11 Ch. D. 372, 383; Great Western Coal Ca [1871J 

(57) Langley Mill Co.Tl87n 12 Eq. 26; Chapel House Colliery Co. [1883] 24 Ch. D. 259. 
(•^8) Wc^hH^rtiejJool Iron Works [1875] 10 Ch. App. 618; New York Exchange [1888] 

(59) Brighton Hotel Co. [1868] 6 Eq. 339; Western of Canada Oil Co. [1873] 17 £q. I ; 
preat Western Coal Co. (supra), 

(oO)Irawady Floating Co. i\ Ma^gol Tin Dredging Co. [11924] R. 108, 88 LC 138. 
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The creditor of a solvent company whose debt is bona fido disputed will be restrained 
from presenting a petition for the winding up of the company; nor can a creditor be 
allowed to present such a petition as a counter blast to an action brought against him 
by the company to enforce a legal claim (61). Mere service of a notice of demand by 
a creditor under s. 163 on a solvent company docs not entitle the creditor to a winding 
up order if the company bona fide disputes the existence of the debt. To make an order 
for winding up in such a case would deprive the company of its right to have the 
question decided in the normal way by the civil Court and this would be opposed to 
public policy. An application for winding up in such a case must be regarded as a 
vehicle of oppression and an abuse of the process of the Court and must be dismissed. 
An order for the compulsory winding up of a company is a very extreme step to take 
and such order ought not to be lightly passed (62). 

Where debt is bona fide disputed :—^When a debt is bona fide disputed by the 
company no order for winding up will be made and the petition will be dismissed (63). 
Where a petition against a company is presented oscnsibly for a winding up order 
but really for another purpose such as putting pressure on the company (64), the 
Court has an inherent jurisdiction to prevent such an abuse of process and will 
do 80 , without requiring an action to be commenced, by restraining the advert 
tisement of the petition and staying aU proceedings upon it (65). But if the debt is 
not disputed on some substantial ground, the Court may decide it on the petition and 
make the order (66). Where a company has a bona fide defence, the petition should be 
dismissed (67); but it is otherwise if the petitioner would in the circumstances be left 
without a remedy (68). 

On 18th February, 1946, the petitioner brought an action against the company for 
the recovery of a debt. On 9th April, 1946 he presented a petition based on that debt 
for the compulsory winding up of the company. On 26rh April, 1946 in the aforesaid 
action for recovery of the debt an order was made giving the company unconditional leave 
to defend. Held by the Court of Appeal that inspitc of the said unconditional leave to 
defend, it was competent for the company Judge to go into the evidence to consider 
whether or not there was a bona fide dispute of the debt. The order for unconditional 
leave to defend passed in the action was a matter which the winding up Court would 
take into consideration, hut it did not preclude the Judge from finding as a fact that 
there was no bona fide dispute as to the debt. The Judge had therefore discretion to 
make a winding up order (69). 

Where it is not disputed that a company is unable to pay a very large sum lawfully 
due and payable by it as and for income-tax and the Central Government applies for 
the compulsory winding-up of the company, the mere existence of a dispute as to the 
assessments which has not been finally determined would not render such an application 


{6l)Tikam v, Harish fl929] L. 651, 117 I.C. 78, 11 L.L.J. 239. 

(62) W. T. Henley's T. Works Co. v, Gorakhpur Electric Supply Co. 11936] A. 840, at 
pp. 845-846; sec also Cadiz Water Co. v, Barnett [1875] 19 Eq. 82, 31 L.T. 640. 

(63) London & Paris Banking Corpn. [1875] 19 Eq. 444; Doraiswami v. Coimbatore 
E. S. Nidhi Ltd. [1929] M. 265, 106 I.C. 423; Tilcam v. Harish, supra. 

(64) Tulsidas v. Bharatkband Cotton Mills Co. [1915] 39 Bom. 47; Pyda Satyaraju v. 
Guntur C. I. & Paper Mills [1925] M. 199, 85 l.C. 333. 

(65) Re a Company [1894] 2 Ch. 349; London & I^ris Banking Corpn. (supra); the 
Company u. Sir Rameswar [1919] 23 C.W.N. 844; see also Niger Merchants Co. r. 
^pper [1877] 18 Ch. D. 557 n; re Chic Ltd. [1905] 2 Ch. 345; Crigglcstonc Coal 
Co. (supra); l^ndaucr Sc Co. t;. Alexander & Co. [1919] S.C. 292. 

(66) King's Cross Ehvcllings Co. [1870] 1! Eq. 149; Great Britain Mutual L. A. Society 

Banaspati Industries Ltd. o. Prabhu Dayal [1949] E.P. 142. 

(67) ^alficld8 of Burma v. Johnson [19251 R. 128, 84 LC. 1021, 2 Rang. 575 following 
London Sc Paris Banking Corpn. [1875] 19 Eq. 444. 

(68) Russian Sc English Bank [1932] 1 Ch. 663. 

(69) Welsh Brick Industries, Ltd. [1946] 2 A.E.R. 197 (C.A.). 
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an abii»e of the firocess of the C3oiirt. Tht Court may postpone the operation of the 
winding-up order if the company is at least able and willing to furnish sufficient and 
satisfactory security for the amount of income-tax (70). 

Where the action of the petitioning creditor in making the application for the 
winding up of a company and in insisting upon further proceedings in liquidation is 
not bona fide, he should be saddled with the entire cost of the liquidation; and in the 
absence of a clear provision in the Companies Act dealing with a case of this kind the 
matter is governed by s. 35, C. P. Code (71). 

In the case of judgment debt •—^Where a judgment has been obtained against a 
company for debt, the judgment-creditor cannot be called upon, on an allegation that 
it was obtained by fraud, to go into further evidence in support of his claim (72). But 
upon the respondent undertaking to bring an action to set aside the judgment, the 
petition may be ordered to stand over (72). If however the judgment be shown to 
have been obtained by collusion, the petition for winding up may be dismissed although 
the judgment has not been impeached in an action (73). 

An order will not be refused on the ground that the judgrocni is ndcr appeal, 
unless a stay of execution be obtained (74). But if the judgment l)c reserved on appeal 
before the petition for winding up is heard, the petition will be djmsissed, although a 
further appeal may be pending (75). 

Debenture-holder’s right to petition :—^A debenture-holder or a debenture-stock 
holder to whom a company is indebted in a sum presently payable, can demand 
payment, and if default be made, can petition for winding up the company (76). The 
mere fact that he has obtained the appointment of a receiver docs not preclude him 
from applying for a winding up order (77). As against the company he is entitled to a 
winding up order ex debito justitice, but not so as against the wishes of tlic majority 
of the creditors (78). Tlic holder of a mortgage debenture who applies for a winding 
up order is not bound to give up his security (79). 

His other rights :—A debenture holder however is not bound to come in and 
enforce his rights in winding up. He may exercise such powers of realization as are 
given him by his securities, e.g., appointment of a receiver or sale, and where it is 
necessary to bring an action, he can apply to the Court and the Court will give liberty 
to bring or proceed with the action as a matter of course, the winding up not withstand¬ 
ing (80). Debenture-holders and debenture-stock holders are entitled as against their 
securities, whether the company is solvent or insolvent, to take principal, interest and 
costs (81). 

Shareholder’s petition :—^A petition for winding up made by a shareholder how¬ 
ever stands on a different footing. It will be more fully scrutinized. Wlierc the 
petition proceeds on the ground that the company is unable to pay its debts, it must pay 
the debt or submit to a winding up order. If the petition allege one of the grounds 
under clauses (i), (ii), (iii), (iv) and (vi) the Coun will, under ordinary circumstances, 


(70) Coimbatore Transport, Ltd. r, G. G. in Council [19481 I M.L.J. 407. 

(71) Bombay House Ltd* [1934] L. 746. 

(72) Bowes v, Hope d:c. Society (infra). 

(73) United Stock Exchange Co. [1884] W.N. 251 ; cf. exp, Q. Lennox [1886] 16 Q,B.D. 315. 

(74) Amalgamated Properties [1917] 2 Ch. 115. 

(75) Anglo-Bavarian Steel Ball Ca [18991 W.N. 80. 

(76) Olathe Silver Mining Co. f1884] 27 fch. D. 278, 

(77) Borough of Portsmouth Iramways Co. [1892] 2 Ch. 262. 

(78) Bowes Hope &c. Society [1865] 11 H.L.C 389, 402: Amalgamated Pronerties (supra). 

(79) Moor i». Anglo-Italian Bank [1879] 10 Ch, D. 681. * ^ 

(80) Strong o. Carlyle Pres.*! [1893] 1 Ch. 268. 

(81) Re Talbot [1888] 39 Ch* D. 567. 
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admit the petition. If any other grounds are alleged, the petition does not satisfy the 
requirements of the law (82), 

Contnbutory^s petition :—contributory. In order to obtain an order for winding 
up, must make out a special case, e.g., that the substratum of the company is gone. 
The substratum is held to be gone where the main object for which the company was 
formed has become impracticable (83). 

Petition by holders of fully paid shares ;—Thc holder of fully paid sliarcs may 
apply for winding up as a contributory. But the Court will not be satisfied with the 
bare statement of a director that the company is unable to pay its debts (84). 

Cl. (vi). The words are not to be read ejosdem generis :—^It was formerly held 
that the words in this clause should be read as being ejusdem generis with the words 
in the preceding clauses (85). Now it has been authoritatively laid down by the Judicial 
Committee that the power of the Court under this clause is not confined to cases in 
which there are grounds analogous to those mentioned in other parts of the section (86). 
Thus it is just and equitable to wind up a company when its substratum is gone, 
although the majority of the shareholders desire to continue to carry on the business (87), 
or where the company is a “bubble** company (88), or where there is a complete deadlock 
in the management of the company's business (89) unless the deadlock is only tempo¬ 
rary (90), or where the company was formed to carry on an illegal business (91), or 
where the company was conceived and brought forth in fraud (92). or if the particular 
circumstances of a case require it (93). For other cases sec Hals. pp. 397-98. The 
corresponding clause of Act VI of 1882 viz., s. 128 ran as follows: *‘(e) Whenever ■Tor 
any other reason of a like nature the Court is of opinion At/* The change in the 
present section is in accordance with the later English decisions. Where it appears just 
and equitable, the Court has power to order a company to be wound up inspite of the 
wishes of the majority of the shareholders to the contrary (94). 

The just and equitable clause, though not ejusdem generis with the previous suh- 
clauscs, should not be invoked in cases where the only difficulty is the difference of 
views between the majority directorate and those representing the minority (95). That 
in a company one shareholder has a preponderating influence in its affairs by reason of 
owning a larger number of shares is of itself no reason for its winding-up(95). It has 
been recently held by the Patna High Court that a public company cannot be wound up 
on the ground of a deadlock in the management (96). But no authority has been cited 
for this broad proposition. 


(82) Re Pioneer Bank [1915J 39 Bom. 16, 16 Bom. L.R. 508. 

(83) Suburban Hotel Co. [1867] 2 Ch. App. 737 ; re T. E. Binsmead & Sons [1897] 1 


(84) Sylhet & Cachar Tea Co. [18661 2 Ind. Jiir. N.S. 94. 

(85) Anglo-Grcek Steam Co. [1866] 2 Eq. 1; Suburban Hotel Co. (supra); Re Amalga¬ 
mated Syndicates [1897] 2 Ch. 600; Re Pioneer Bank (supra). 

(86) D. Davis & Co. v, Brunswick (Australia) Ltd, [1936] P.C 114, 161 LC. 539; Loch 
V. John Blackwood Ltd, [1924] A.C. 783, (P.C); see also Newbridge S. S. Laundry 
Co. [1917] 1 LR. 67; B. Cowasji v. Nath Singh Oil Mill Co. [1921] 59 I.C. 524; 
Standard Aluminium & Brass Works [1929] B. 8, 30 Bom. L.1L 1509; Ycnidjic 
Tobacco Co. [1916] 2 Ch. 426. 

(87) Haven Gold Mining Co. [1882] 20 Ch. D. 151 ; German Date Coffee Co. [*^82] 20 

Ch. D. 169. ^ 


(88) Anglo-Grcek Steam Navigation Co. (supra). 

(89) Sailing Ship “Kentmere** & Co. [1897] W.N. 58. 

(supra); Furriers* Alliance Ltd. [1907] 51 Sol. Jo. 172* 

(91) International Securities Corpn. [1908] 99 L.T. 581. \ 

(92) Yenidjie Tobacco Co. (supra). 

^ 571, 138 LC. 344. 

^ 15 L.T. 601. 
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W&iit the Coiift wffl cokmiiler :^TIie |>oiHition of the Coort In determining 
whether it U just and equitable to wind up the company requires a fair consideration of 
all the circumstances connected with the formation and the carrying on of the company; 
and the common misfortune which has befallen some shareholders in the company does 
not involve the consequence that the ultimate desire and hopes of the ordinary share¬ 
holders should be disregarded, simply because there is a strong interest in favour of 
liquidation naturally felt by the preference shareholders (97). No general rule can be 
laid down as to the nature and circumstances which have to be borne in mind in 
considering whether the case comes within the phrase ‘‘just and equitable** for purposes 
of winding up. The decisive questiem must be the question whether at the date of the 
presentation of the winding up petition there is any reasonable hope that the object 
of trading at a profit, with a view to which the company has been formed, can be 
aftd[Ihed."^ftl cemsidering tliat question the guarantee of the preference shares should 
be left out of sight, except in so far as it may have biased the evidence on either side (97). 
It is not the function of the Court to determine the question of the prospects of the 
company in future on its own views as to the probable success or failure, but to form 
the best opinion it can upon the evidence of persons given with a practical knowledge 
of the trade in question and the local conditions where those affect the matter. If 
at the relevant lime there is a reasonable hope of tiding over a period of difficulty 
and emerging out into a region in which the company might reasonably expect to 
carry on at a profit, there is no sufficient reason why the Court should wind up the 
company under this clause. Where there is no evidence of persons with practical 
knowledge of the business in question, the fact that a public officer, whose duty it is 
to intenene in cases where a company*8 affairs are not conducted in a sound manner, 
has not taken action to wind up the company is, of course, not a deciding factor in 
determining wheilier a petition for winding up bv a contributory should be granted or 
not, but it is a fact \»^hich is deserving of consideration under this just and equitable 
clause (98), 

Where a motor transport company is sought to be wound up, not only the interests 
of the company, its directors and shareholders, but that of the general public should 
be considered before an order directing the winding up is made (95). 

Tlicre is a great difference between a question of positive fact, such as the pecuniary 
position of a trading company at a particular date, and a question of the prospects of 
such a company in the future, a matter which must depend on all sorts of views as to 
the state of world trade, the confidence of the public, the price at which articles can be 
sold, a matter which depends very largely upon the number of such sales and an infinity 
of other considerations, very difficult cither to summarize or define (86). 

In considering whether it is just and equitable to wind up a company the decisive 
question is whether at the date of presentation of the winding up petition there was 
anv reasonable hope that the object of trading at a profit, with a view to which the 
company was formed, could be attained. If the company has not got enough credit 
in the market and has not got, sufficient means even to pay its employees, it is not 
likely that it will be able to carry on and its object would be attained. So it is just 
and equitable to wind up the company (99). 

Instances Where there were only three directors and shareholders of a private 
company and one of them left the country and the remaining two quarrelled among 
themselves, and there was a deadlock, it was just and equitable that the company 
should be wound up (I). Where a private limited company is in substance a parmeTship, 

/nolP* ^ Brunswick (Australia) Ltd. (supra). 

Bchar National Insurance Co., infra. 

(WBanatpati Industries Ltd. u. Brabhu Duval fI949) E.p. 142, 

(i) American Ficneer Leather Co. [1918J I'Ch. 556, 
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I circumstiuices which would justify dissolution of a panuership will Induce the Court 
I to exercise its jurisdiction under this clause (2). 

Where the capital of a private company is so owned as to make the company in 
substance a partnership* and one director has purported by means of irregularities to 
acquire complete control of the company and to exclude the other director or directors 
from the management, it may be “just and equitable’* that the company should be 
rwound up (3). 

Where a company was formed to carry out a contract which it had no reasonable 
probability of carrying out and the moneys of the company bad been misapplied by 
the directors, and the company was so constituted that it was deprived of its usual 
remedies, it was held that the substratum of the company was gone, and that it was 
just and equitable that the company should be wound up (4). 

Where in consequence of an onerous contract with a director the company loses its 
identity and the creditor becomes de facto the company with a power to bring it to an 
end whenever it suited him, and in accordance with the stipulation in the contract 
seizes the macliincry and plant of the company with the result that the company is 
unable to carry on its business and to pay its debts, it is just and equitable to wind 
up the company (5). 

Where an insurance company is sought to be wound up under the just and equitable 
clause and there is no evidence of the future prospects of the company, the fact that 
the Superintendent of Insurance has not taken any steps under s. 33 of the Insurance 
Act, 1938 for the winding up of the company, deserves consideration, though it is not a 
deciding factor (6). 

Where the managing director of a company liad in a Chancery action been adjudged 
to be personally largely indebted to the company and had entered into large contracts 
with the company, but the company not only neglected to enforce payment but continued 
him as managing director, passed a vote of confidence in him immediately after the 
aforesaid judgment and passed another resolution appro\ing of the directors opposing 
the winding up petition, it was held that the company had so identified and associated 
itself with the managing director in bis misconduct that it was just and equitable that 
it should be wound up (7). 

Where one direaor can exercise a dominating infiuence on the management of the 
company and the managing director can outvote the minority and retain the profits 
between the members of his family and there are several complaints of irregularity and 
the rate of dividend is steadily diminishing, there are sufficient grounds for entertaining 
a winding up petition and for calling upon the directors to enter upon their defence (8). 

It is just and equitable to wind up a company when there is a justifiable lack of 
confidence in the conduct and management of the company’s affairs owing to the 
management being held in one family which is in a position to dominate the other 
shareholders and monopolize the company’s affairs for their own individual benefit (9). 
But the fact that one of the shareholders has a preponderating voice in the company 
by reason of his owning or conuolling a large number of shares is of itself no reason 

(2) ycnidjic Tobacco Co. (supra). 

(3) Davis & Collett Ltd. [1935J Ch. 639 [the principles of Ycnidjic Tobacco Co. (1916) 
2 Cb. 426 applied]. 

(4) Bleriot Manutaauring Aircraft Co. [1916] 32 T.L.R. 253; sec Cotman u. Brougham 
[1918J A.C. 514. 

(5) Canning v. Soobran Protap [1941] P.C. 106 (109). 

(6) Sudhi^a Nath v, Behar National Insurance Co. [1941] P. 603, 20 Pat. 538. 

(7) Newbridge S. S. Laundry & Co. (supra). 

(8) Sabapathy v. Sabapathy Press Co. [1925] M. 489, 48 Mad. 448, 48 M.L.J. 118, at 

/m? 240, 53 Mad. 38, 120 I.C. 372. 

Blackwood, Ltd. [1924] A.C 783 (P.C.)j Gopal Chctty v. Ripon Press 
Co. 1925] M. 633, 48 MX.J. 232, 86 tC. 914. ' ' ^ 7 
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for windilig up thm company tmdcr this section (lO), nor is the ^act that dividends hhvc 
not been paid t^^idarly is a ground for ssuch a winding up (10)< It is well settled that 
an uhra %df€s transaction on the part of the directors is of itsdif no ground for a 
winding up order, a shareholder having his complete remedy in other directions (10). 

So where there was no question of deadlock, nor was there any question of shareholders 
using their voting power for their own commercial interests outside the emnpany in 
disregard of the interests of a minority, nor again was there any question involved of 
any improper management of the company by the directors who were in control, and 
the problem involved was of the nature of a business problem: held that if there was I 
at the relevant time a reasonable hope of tiding over the period of deep depression ! 
and of emerging into a region in which the company might reasonably expect to carry 
on at a profit, there would seem to be no sufficient reason why the Court should wind 
up the company under the ‘*just and equitable” clause (11). 

Where a person who had been adjudicated insolvent transferred large estates to a 
pdvate limited company in which he had 90 per cent, shares, it was held to be just 
and equitable that the company should be wound up (12). 

Onus :—^Where a petition is presented for the winding up of a company on the 
ground that it is just and equitable to do so, the onus is on the petitioner (13). 

Court should not act under this clause unless there is a strong ground :— 

The Court has ample jurisdiction to order the winding up of a company where it thinkti 
that it is jtist and equitable to do so, although the assets would be entirely absorbed 
in paying off debentures (14). But the power given in cl. (vi) to the Court should not* 
be exercised unless there is a very strong ground for acting upon it, because companies^ 
arc governed by a majority of their own members, and where there is a domestic | 
tnbun<il which has powers to decide upon a question, it should, if possible, be left to the * 
domestic tribunal (15). Thus in the case of a company which is not shown to have 
been conceived and brought forth in fraud or to be one whose substratum is gone, 
the mere fact that the applicants apprehend that the assets of the company will be 
frittered away and that loss would result from the company continuing to work, is no 
ground for winding it up imdcr cl. (vi) (15). Inspite of heavy losses if under a new 
management a company showed reason to believe that it would shortly be in a sounder 
position, the Court will not order a winding up (16). So the Court will not order a 
company to be wound up under this clause by reason of any liabilities not immediately 
payable, unless it is reasonably certain that the existing and probable assets will be 
insufficient to meet the existing liabilities, and the Court will not in apy case take into 
account the possible liabilities or profits which may accrue in respect of future 
business (17). Where the directors (two elder sons of the deceased member and director) 
of a private company refused to register the executors (the younger sons of the deceased) 
in their capacities of beneficiaries under the will of the deceased as members of the 
company and subsequently refused to supply the latter with copies of the balance-sheet 
and accounts, it was held that though the principles applicable to the case were those 
which would be applied in an action for dissolution of partnership, there were no grounds 
shown in the petition on which it would be "just and equitable” to make a winding up 

(jO)Ripon Press dec. Co. r. Gopal Chetti [1932] P.C. I, 36 C.W.N. 54. 

(11) D. Davis & Co, i>. Bninswick (Australia) Ltd. (supra). 
n2)M. E. Molla (k Sons o. Chartered Bank [1928] K 36, 5 Rang. 685. 

^ Brunswick (Australia) Ltd. (supra). 

(14)aandown Colliery Co. [19151 1 Cb. 369; Alfred Mclson dc Co. [1906] 1 Chu 841; 

re Chic Ltd. fl^S] 2 Oi. 345, 

} I Mahamandal S. P. Samiti [I9171 IS AX.J. 193, 39 LC. 570. 

Aluminium dt Brass Works (supra), 

(* 7) European L. A. Society [1869] 9 Eq. 12l 

61 



482 


INDIAN COMPANY LAW 


[S. 162 


order (18). Xh coasidcring whether such a company should be wound up under the 
just and equitable clause, the sums dpc to the company from its debtors, agents and 
poUcy-^holders and the value of its tangible assets in the form of furniture, motor cars, 
books, stationery &c. should be taken into account (19). The amount paid by a com- 
parativdiy new insurance company in making a contact with the public and building up 
public confidence cannot be described as reckless expenditure. To some extent at least 
it represents the goodwill sought to be built up which is an asset (19). 

Where 9 or 10 directors belonging to different communities unanimously and 
solidly take one view as against the minority of three holding the other view and the 
company has been earning profits and has built up a goodwill during the period of 
differences, the mere incompatibility of good relations between the rival factors in the 
directorate, in the absence of other grounds, such as misappropriation or malversation 
of funds is not sufficient for winding up the company (20). 

Where substratum is gone :—^Where the main object for which the company was 
formed had failed and therefore, though there were large subsidiary powers in the 
memorandum of association, there was a winding up order (21). The fact that the firm 
of the managing agents of a company have been dissolved, but steps have been taken 
to appoint new managing agents, is no indication of a complete deadlock which can 
only be removed by winding up the company (18). In the absence of proof that the 
objects of a company, as set out in the memorandum, cannot be fulfilled in other ways 
or by the employment of other agencies, the principle of "‘substratum gone*’ cannot be 
applied (22). “The substratum is gone when the main purpose has become impossible'’ (23). 
The substratum of a company must be deemed to be gone when (a) the subject matter 
of the company is gone, or (b) the object for which it was incorporated has substantially 
failed, or (c) it is impossible to carry on the business of the company except at a loss, 
or (d) the existing and probable assets arc insufficient to meet the existing liabilities. 
When none of the tests can be applied to the factsS of the case, the company cannot 
be wound up (24). 

Where a company with which another company had been amalgamated and in 
which the latter held shares was expropriated by nationalising it under an Act of 
Pariiament but the compensation payable to the shareholders had not yet been assessed 
or paid, it was held that it would be premature to order the winding up of the com¬ 
pany which held shares in the nationalized company on the ground that it had lost its 
substratum (25). 

Where the main or paramount object of a company was to carry on an engineering 
business of a general nature, the disposal of the business of K. & Co., which had been 
acquired by virtue of cl. (I) of the object clauses of the memorandum about 46 years 
ago, did not amount to a destruction of the substratum of the company. The intention 
of the board of directors, at a given moment, to discontinue the business of engineering 
had no effect on the determination of the question whether the substratum had gone (26). 
In a subsequent case it has been held on the true construction of the memorandum 
that the company in question In that case had not been formed soldy to work the 
T. Rubber Estate which was purchased by the company in pursuance of the first object 
clause in the memorandum which stated the objects of the company in the widest 


(18) Cuthbert, Cooper & Sons [1937] 1 Chu 392. 

(19) Sudhiya Nath v. Behar National Insurance Co. [19411 P. 603, 20 Pat. 538. 

(20) Seethiah o. Venkatasubbiah [1949] M. 675, 1949 M.W.N. 56, [1949] i MX.J. 269. 

(21) Red Rock Gold Mining Co. [1890] 61 L.T. 785. 

Steamship Co. [1921] 47 Cal. 654. 
f Wrenbury in Cotnuin v. Brougham [1918] A.C. 514 at p. 522. 

Ind^trles & Recording Co. [1942] B. 231, 44 Bom, LK. 381, 208 tC. 116. 
gS) Eastern Telegraph Co. [1947] LJ. Ch. 1247. 

(26)Kit8on 6c Co. [1946] I A Jlit 435. 
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Tbtstiorc the sale of the T« Rubber Estates di4 hot result in a destnictioii oi 
the substratum^ because the paramount object of the company was to carry on the 
business of conducting rubber estates and was not limited to the business of carrying 
on the particular estate. It was further held that the fact there was no concrete scheme 
before the Court for dealing with the proceeds of the sale was no ground for making 
a winding up order (27). 

The distinction between failure of substratum of a company and ultra vires act 
was pointed out by lord Parker of Waddington in the following words: “The question 
whether or not a company can be wound up for failure of substratum is a question of 
equity between a company and its shareholders. The question whether or not a transac* 
tion is ultra vires is a question of law between the company and a third party” (28). 
Where a private company has been formed to pay off the family debts, the shareholders 
mainly being the members of that family, to bring the company within the “just and 
equitable” clause it must be shown that the substratum of the company, that is, the 
tamily estate, has gone or tliat a deadlock has arisen, in the sense that it is now 
impossible for the company to carry out the objects for which it was formed (29), 

If it appears to the Court on a general perusal of the balance-sheet that the assets of 
the company are insufficient to satisfy its liabilities, that will enable the Court to order 
its winding up (30). Where a bill is dishonoured, this may be a sufficient proof of 
insolvency, although the petitioner had not served a demand requiring payment (31). 

Whevo object is fraudulent Where the whole object of a company is fraudulent i 
it may be wound up (32); but fraud must be specially alleged and proved (33) and it is | 
not sufficient that it should be stated in the statutory affidavit alone (34). But in such I 
a case if the question of fraud is tried without objection and the Court directs the * 
winding up on the ground inter alia of fraud, the objection cannot be allowed to prevail 
in appeal (35). In the last cited case the appellant company, which was not an oidioary 
commercial concern, was ordered to be wound up by the Privy Council under the “just 
and equitable” clause, as there was ample material upon which the Judges of the High 
Court might in their discretion reach the conclusion that this company should not be 
permitted to continue its existence. Fraud towards outside public is however no ground 
lor compulsory winding up (36). The mere fact that there was fraud in the promotion 
ol the company or fraudulent misrepresentation in the prospectus is not of itself sufficient 
for a winding up order (37). 

Other circumstances :—A company has been wound up under this clause for the 
purpose of defeating a reconstruction scheme prejudicial to the shareholders (38), or 
in the case of a deadlock (39). W'here the report of the auditors shows that there liad 
been defalcation of certain funds of the company, that attempts were made to co\er iip^ 
the defalcation by various devices, and the contributories level charges of dishonesty 
and mismanagement against each other, the case is one in which the conduct of some ^ 
officers of the company would require investigation which can only be obtained in , 


(27) Taldua Rubber Ca [1946] 2 A,E.R. 763. 

(28) Cotman u. Brougham, supra at pp. 520-21. 

(29) Jamba2ar Manna Estate [1931] (5. 692, 58 Cal. 716, 133 I.C. 321. 

(30) Bombay Cotton Manufg. Co. |1909] 11 Bom. L.R, 1302. 

(31) Globe dec. Steel Co. [18751 20 Eq. 337. 

(32) T. E. Brinsmead & Sons [1897] 1 Ch. 406. 

(33) Umakanta v, Dinanath [1901] 28 Cal. 4. 

(34) L(mdon & Hull Soap Works [1907] W.N. 254. 

(35) Bharat Dharma Syndicate [19371 64 IJk. 143, [1937] AIL 566, 41 C.W,N. 746. 

(36) Medical li^ttcry Co. [1984] I Ch, 444, 

(37) Haven Gold Mining Co. [1882] 20 Ch. D. !$!. 

38) Consolidated S. R. M. Deep [1909] 1 Ch. 491. 

(39)Yenidjic Tobacco Co. (supra); American Pioneer Co. [1918] I Ch. 556, 
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I winding tip by tbe Court. In such circutasta^coft conftideiatioiis of justice and equity axe 
I mote in favour of a compulfiiory winding up than viduntary liquidation (40). 

No doubt the mere miscondua of directors or of managing agents or the fact 
that die business of the company has not resulted in profits is not per sc a ground foas 
winding up» but where the cumulative effect of these facts does demonstrate that the 
company is insolvent, that its affairs have been mismanaged from the very outset, that 
debts have been recklessly incurred and never paid, that balance-sheets have not been 
prepared and published and informations withheld, the company ought to be compul¬ 
sorily wound up (41). 

Ultrm vires act :—^If a company proceed to do something which is lUtra vires, a 
shareholder has a right in an action on behalf of himself and all other shareholders to 
restrain it, but has no right to come up for a winding up order under this clause (42). 

Foreign company :—^Where an order for winding up has been passed by the Court 
of principal domicile, it does not mean that a similar order should automatically follow 
in other Courts having ancillary jurisdiction where similar proceedings for winding up 
might be pending. Such Courts may on practical considerations find it just and equit¬ 
able to pass an order for winding up but are not obliged to do so (43). 

A company was formed to acquire the undertakings of four other companies carry¬ 
ing on an oil business in Russia. Before the undertakings could be acquired, they 
were confiscated and since 1920 the company had been engaged in an endeavour to 
substantiate a claim against the Government in Russia. It had not otherwise carried 
on any business and had considerable assets: Held, that in the circumstances the 
whole substratum of the company had gone and a compulsory order ought to be made. 
Such daim as the company had against the autliorities in Russia could be equally 
enforced by a liquidator (44). 

Persons who can make the petition :—has been hdd that the following can 
make a petition for winding up, viz,, the assignee of a debt (45), the depository by way 
of mortgage of debentures to bearer the interest of which is in arrear(46), the executor 
of a deceased life policy holder the sum of tbc policy being payable out of the assets 
of the company (47), and a secured creditor (48) even after obtaining the appointment 
of a receiver in an action (49). 

Contributories’ petition: —In the case where a contributory petitions for a winding 
up, two matters must from first to last be kept In view* The first is the unwillingness of 
the Court to interfere with the shareholders in the management of their own affairs 
induding the question whether the business shall be continued or not, and the second 
is that there is in fact jurisdiction in an extreme case to wind up a company at the 
instance of a contributory, notwithstanding that he is not supported by a majority of 
the shareholders (50). 


(40) Murray & Co. 11937] O. 377, 168 LC. 185. 

(41) Henley’s E. Telegraph Works v. Gorakhpur E. Supply Co. [1937] All. 210, [1936] 


(42) Irrigation Co. of France, expartc Fox [1870] 6 Ch. App. 176, 184; but sec Amalga¬ 
mated Syndicate [1897] 2 Ch. 600. 

(43 Travancore N. & Q. Bank [1939] M. 318. 

(44) Baku Consolidated Oilfields, Ltd. [1944] 1 All E.R. 24. 

(45) Paris Skating Rink Co. [1877] 5 Ch. D. 959. 

(46) Olathe Silver Mining Co. [1884] 27 Ch. D. 278. 

(47) Bowes v. Hope Life Insurance Society [1865] II H.L. 389, 

(48) Catholic Publishing &c. Co. [1864] 33 L.J. Ch. 235; Moor v. Anglo-Italian Bank 
[1879] 10 Ch, D. 681. 

(49) Borough of Portsmouth Tramways Co. [1892] 2 Ch. 362. 

(50) Brittol Joint Stock Bank Co. 11890] 44 Ch. D. 703, 710; tee alM> StandMd Alundninm 
& Brass Works [1929] B. 8. M Bom, L,R. 1509. 
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Fan fidfilmant «l «ifo mt wanarm €M4itsmi8-*^The la# requires tbe fulfiUiMm; of 
one or more ol several conditions before an order could be made under this section. The 
part fulfilment of two or more such conditions should not be taken as havinl; cumulative 
efiect justifying the order* If the Court comes to the conclusion that the main original 
object for which the company was formed has substantially failed* or that the substra¬ 
tum of the company is gone* it will consider that it would be just and equitable to wind 
up the company (51). The Court will not be justified in making a winding up order 
merely on the ground that the company has made losses and is likely to make further 
losses (52)* or that the directors have misapplied the funds of the company (53)* or 
have committed ultra vires acts (54). 

Company whtm deemed 163 . (1) A Company shall be deemed to 

unable to pay its debts, jjg unable to pay its debts— 

(i) !£ a creditor, by assignment or otherwise, to whom the 
company is indebted in a sum exceeding five hundred 
rupees then due, has served on the company, by causing 
the same to be delivered by registered post or other¬ 
wise at its registered ofiice, a demand under his hand 
requiring the company to pay the sum so due and the 
company has for three weeks thereafter neglected to 
pay the sum, or to secure or compound for it to the 
reasonable satisfaction of the creditor; or 
(it) if execution or other process issued on a decree or order 
of any Court in favour of a creditor of the company 
is returned unsatisfied in whole or in part; or 
(Hi) if it is proved to the satisfaction of the Court that the 
company is unable to pay its debts, and, in determining 
whether a company is unable to pay its debts, the 
Court shall take into account the contmgent and pros¬ 
pective liabilities of the company. 

(2) The demand referred to in clause (i) of sub-section (/) shall 
be deemed to have been duly given under the hand of the creditor 
if it is signed by an agent or legal adviser duly authorised on lus 
behalf, or in the case of a firm if it is signed by such agent or by 
a legal adviser or any one member of the firm on behalf of the firm. 

Amendmeikt:—By the Companies (Amendment) Act* 1936* the original $. 163 has 
been xe-numbered os sub-s. (1)* in cL (i) thereof for the words ^‘by leaving the same** 
after the words “on the company** the words in italics have been substituted and the 
new sub-s. (2) has been added. The amendment relates to the provisions regarding the 
manner of serving on a company a demand for payment of debts. The Select Committee 
observed: “We have substituted registered post for ordinary post as the method dE 
service of a demand under section 163* and have added some clarifying words to dbe 


(51) Shah Steam Navigation Co. [1908] 32 Bom. 415. 

(52) Ibid; Langham Skating Rink Co. [1877] 5 Ch. D. 669; Ktonand Metal Co. [1899] 
W.N. IS» 

53)Bwkh-^-Flwin Co. [1867] 17 L.T. 235. 

(54)Exparfce Fox [1871] 6 Ch. App. 176. 



4^ com^ai^ Law ts. 


provisioii with the making of a demand on behalf of a furnau** "For the effect 

of the amendments see Introduction. 

This section is explanatory to cl. (v) of the last section. 

Maaniiig of ^^creditor^’ :~~The term ^'creditor*’ is not limited to one to whom a 
debt is doe at the date of the petition and who can demand immediate payment (55). 
It includes any contingent and prospective creditor (56). It was held under the former 
Acts that a garnishee order against a company did not make the garnishor a creditor (57). 
A person who had a claim against a company for unliquidated damages was not a 
creditor within this section (58), nor a person who had guaranteed the payment of a due 
from the company, but hadnot paid such debt (59). The law was changed by s. 137 
of the Aa of 1908 corresponding to s. 166 of the present Act which says “creditor” 
indudes any contingent or prospective creditor. 

Meaning of ^'assignment’* :—^Thc word “assignment” indudes an equitable assign¬ 
ment (60), induding an assignment of part of a debt (61). Such an assignee can present 
a petition for winding up, but if he does so, he must establish the company’s insolvency 
otherwise than by a demand for payment under this section (61). The assignee of part 
of a debt cannot serve an effective demand under cl. (i), in the absence of the person 
entitled to the remainder of the debt (61). But such an assignment does operate in 
equity to transfer the part assigned and it constitutes the assignee a creditor in equity 
of the original debtof*and as such he can, when the debtor is a company, present a 
winding up petition under s. 166(62). 

Assignee’s right :—^Notice to an official liquidator of the assignment of a debt due 
from the company is sufficient to perfect the assignment, and upon the subsequent 
bankruptcy of the assignor, the debt does not vest in this assignee in bankruptcy as 
being in his order and disposition (63). In England an assignee of a judgment-debt 
of less than £50 against a limited company, on which execution has issued with a return 
of nulla bona, was held entitled under a power of attorney contained in his assignment 
to petition to wind up the company (64). But where the original judgment creditor 
could only issue a single execution upon his judgment, and could not split up the 
judgment-debt and issue separate executions upon the different parts, he could not give 
to an assignee of a part of the judgment-debt a right which he did not himself possess (65). 

Statutory demand—Court’s duty :—^Any creditor or contributory may take advan¬ 
tage of a demand served by another creditor upon the company, and the neglect of the 
company to pay, secure or compound for the same within the period prescribed by the 
Act is a foundation for a petition to wind up (66). A company will not be regarded 
as unable to pay its debts simply because it has not paid a debt which it disputes and 
which the creditor had not established by action at law (66). Omission by a company 
bona fide disputing the debt is not neglecting to comply with the statutory demand (67). 


) Bombay Cotton Manufg. Co. [1969] 11 Bom. L.R. 1302. 

} British Equitable Bond &c. Corpn. [1910] 1 Ch. 574. 

) Combined W. & A. Machine Co. [1889J 43 Ch. D. 99. 

)Pcn-y-Van CoUiery Co. [1877] 6 Ch. D. 477. 

')Vron Colliery Co. [1882] 20 Ch. D. 442. 

I) Montogomery M. S. C. Syndicate [1903] W.N. 121, 19 T.L.R. 554. 

)Ste^ Wing Co. [1921] 1 Ch. 349; Montogomery dec. Syndicate (supra). 

:) Steel Wing Co. (supra). ^ v r / 

0 Breech-Loading Armoury Co. [1868] Lit. 5 Eq. 284. 
f) London &c. /dkali Co. [1857] 1 De G. F. & T; 257. 
i) Forster v. Baker [1910] 2 K.B. 636. 

))Exp. Owen [18611 4 Lt. 684. 

^ the Company u. Sir Rairteswar 

[1919] 23 C.W.N. 844; see also Niger Merchants Co. v, Ca^r [1877] IS Ch. D. 
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In Budi a case if it is not ^own that the company nilt be unable to pay the debt whan 
it has been established by judgment^ the Coutt may dismiss the petition (68)» or may 
order it to stand over until the debt has been so established (69); but if the petitioner 
has already obtained judgment* hearing of the petition will not be stayed* unless the 
company undertakes to bring an action to set aside the judgment. In the case of 
London & Paris Banking Corporation (70) Sir C. Jessel M. H. said: **lf the debt is 
bona fide contested and there is no evidence other than non-compliance with the statu¬ 
tory notice to shew that the company is insolvent and the company denies its insolvency, 
I ought to dismiss the petition.** 

What the creditor must prove -K the creditor relics upon neglect of a statutory 
notice* he must prove it and prove that it took place before the petition was presented* 
but may show insolvency in any other way (71). Thus dishonour of the company’s 
acceptance (72) or the fact that he being a judgment-creditor the company has informed 
him that he had better not levy* for it has no asset, is enough (73). 

Neglect to pay: —^Whcre a debtor company bdieves* even wrongly, that it is 
justified in law to refuse to pay, such a refusal cannot be regarded as neglect to pay as 
contemplated by sub-s. (1)(74). 

Consequences of neglect to pay :~*-Dcfault in complying with the demand of a 
creditor gives not only him but other creditors and contributories of the right to petition 
for winding up (75). Where the statutory demand has not been compiled with, the 
company is unable to pay its debts and there is no reasonable chance of the company 
resuming its work in the near future, petitioning creditors arc prima facie entitlad to 
a winding up order (76). But see the case noted below (77) where it was held that 
the faa of a company having neglected to^pay a debt for three weeks after demand 
made was not sufficient to entitle the creditor to a winding up order* unless it be shown 
that the company was also unable to pay its debts. 

PHnctple of winding up :—^The principle upon which a company is to be wound 
up on the petition of a creditor is simply its Inability to pay after proper demand made 
and the lapse of three weeks. Any such negtea must be judged by reference to the 
facts of each particular case and when the defence is that the debt is disputed* aU that 
the Court will first see is whether the dispute is on the face of it genuine or merely a 
cloak of the company's real inability to pay its just debts (78). 

Where the object of the petition is to put pressure on the company to accept terms 
of settlement in a litigation pending between the company and the creditor, the proper 
order is to stay the winding up proceeding until the determination of the suit (78); 
for it is a well established principle that the Court has inherent jurisdiction to stay pro¬ 
ceedings when they amount to an abuse of its process (79). 

Ra. 500 limit :—It seems that a creditor for less than Rs. 500 can present the 
petition under s. 166 where no limit is fixed (80). But generally the Courts treat the 

(68) Gold Hill Mines [1883] 23 Ch. D. 210. 

(69) Catholic Publishing Co. [1864] 33 L.T. Ch, 325. 

(70) [1875] 19 Eq. 444. ^ 

(71) Globe dfc. Steel Co, [1875] 20 Eq. 337; London & Paris Banking Corpn. (supra), 

(72) Catholic Publishing Co. [1864] 33 L,I. Ch. 325. 

(73) Flagstaff S. M. Co. [1875] 20 Eq. 268; Yate Collieries Co. [1883] W.N. 171, 

(74) British India Banking Corpn. v, Sylhet Commercial Bank [1948] 52 C.W.N. 891, 
[1949] Ass. 45, 

(75) Borough of Portsmouth Tramways Co, [1892] 2 Ch, 362. 

76)Scwdayal v. Punjab P. & P. Mills [1930] L. 777, 126 IC. 185. 

London Wharfing &c, Co. [1865] 35 Bcav. 37. 

(78) Tulsidas u. Bharatkhand Cotton Mills Co, [1914] 39 Bom. 47, 16 Bom. L.It 692. 

gom^ny v. Sir Rameswar [1919] 23 C.W,N. 844; Gold HUl Mines [1882] 23 

(BO) Yate Conicries C6. [1883] W.N. 171; World Industrial Bank [1909] W.N, 148, 
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Es. 500 limit as a guide to the stalce which the petitioner ought to have (81), But where 
the petition is supported by creditors of more than Rs. 500, the usual order may be 
made (82). 

Notice t —^The statutory notice under this section is a highly formal and important 
document and the provision of the Act as to its service upon the company must be 
strictly complied with (83). Where the registered ofBce of a company still exists at the 
usual place, but a part of the company’s business has been shifted to some other place 
without any notification of such change to the registrar of companies, the statutory 
notice must be served at the registered address (83).. 

Even if a notice of demand under this section is to be deemed invalid on the 
ground that it was addressed not to the company but to its general manager, a peti¬ 
tioner for winding up may prove aliunde the inability of the company to pay its debts, 
and can also rely upon the *^just and equitable” ground under cl. (vi) of s. 162 on/<?(84). 

Agent’s notice of demand :—An advocate’s notice (85) of demand or that of any 
other agent(86) did not before the amendment satisfy the requirements of this 
section (86). Under the new sub-s. (2) an agent’s or a legal adviser’s notice is sufficient. 

Cl. (i) of SUB*S. (1) means that the ompany to be 8cr\'ed must, at the time of 
the service, be in default and that being in default is to be served with a demand under 
rather special precautions so that if it makes further default for a period of three weeks 
the question of its inability to pay the debt is set at rest (87). A demand by the 
solicitors of the creditor not being ‘‘under his hand” was not before the amendment 
sufficient for the purposes of this 8ection(87). The general common law principle 
qui facit per alium facit per se in accordance with the decision in re Whitley Partners (88) 
did not appl^(87). In the last cited case (87) Sir George Rankin, C. J., observed: 
“The effect of the statutory notice is that unless the debt is paid within three weeks 
or some arrangement is made with the creditors, the company is in the position of 
being conclusively estopped from denying that it is unable to pay its debts. It is a 
highly formal and important document although it is perfectly true that the demand 
may be made in any terms. It has to be screed on the company by leaving the same 
at its registered office and it has to be a ‘demand under the hand’ of the creditors. 
I think that those words must be taken to have a special intention. The intention roust 
be that there can be no doubt at all about such a notice as tliis being recognized as a 
notice directly authorized by the creditors, and as one to which will attach or may 
attach the very serious consequences which the Companies Act imposes.” 

(i). iiidgmeiit debt: —Cl. (i) is general in its terms and has application to 
all sorts of debts, be it a simple money debt, a mortgage debt or a judgment debt. In 
the case of a judgment debt, if execution for the recovery of that debt lias been taken 
and has remained unsatisfied, the Court is, in accordance with cl. (iii) bound to presume 
that the company is unable to pay its debts. Nevertheless the decree-holder is not 
debarred from making a demand for the payment of the judgment-debt by a notice 


(81) Milford Docks Co. fl883] 23 Ch. D. 292, 295; Herbert Standing & Co. [1895] W.N. 
99; Fancy Dress Balls Co. [1899] W.N. 109, 43 S.T. 657; see Industrial Insurance 
Assn. [1910] W.N. 245. 

{82)Uyton &c. Cycle Co. [1901] W.N. 225, 50 W.R. 93. 

(83) Jambazar Manna Estate [1931] C 698, 58 Cal. 716, 133 I.C. 321. 

(84) Darjeeling Bank, Ltd. J1948] 52 CW.N. 414. 

(85) Manjccbhai v, Jamal Brothers & Co. [19271 R. 306, 5 Ranc. 483; sec also Wilson 

D. Wallani [1880] 5 Ex, D. 155. b » 

(86) Kurcshi D. Argus Footwear Ltd. [1931] R. 306^, 9 Rang. 323, 133 I.C. 483 (per Page 



Co. [1936] A, 840. 
(88) [1886] 32 Ch. D. 337. 


_54 Cal 345, 

ipur Electric Supply 
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under cl. (1) without having recourse to execution proceedin|;8. In such a case if the 
demand remains unsatisfied for three wedts, the presumption enjoined by this section 
necessarily follows (89). 

time limit:—^The petition must not be presented until after the expiration of 
21 days from the service of the demand (90). If the company has no re^stered office^ 
service of the demand may be made at its unregistered office (91). As to the registered 
office see notes to ss. 3 and 72. 

CL (iii) :—^In the absence of any proof of insolvency the Court will not look into 
the affairs of the company to ascertain its possible incompetency to meet contingent 
liabUitic8i(92). 

Where appeal is pending :-~Where a judgment has been passed against a company, 
the Court will not stay proceedings on a winding up petition or refuse order because 
an appeal is pending, but will usually allow the petition to be suspended if security 
is given by the company for the amount of the debt and costs (93). 

SUB-S. (2) :—limited liability company must necessarily act through its officers 
and authorized agents. The manager of a company must, unless the contrary is proved, 
be deemed to have the authority to demand and receive payment of the debts due to 
the company (94). 

See notes to s. 162, cl. (v) and s. 166. 

164 . Where the High Court makes an order for winding up a 
company under this Act, it may, if it thinks fit, direct all subsequent 

proceedings to be had in a District Court; and 
ickrred to D^ia cliuS thereupon such District Court shall,' for the 
purpose of winding up the company, be deemed 
to be '“the Court” within the meaning of this Act, and shall have, 
for the purposes of such winding up, all the jurisdiction and pow'ers 
of the Ilign Court. 

Under this section the District Judge has the jurisdiction and powers of the High 
C'ourt and therefore he has power to order attachment before judgment of property 
i>eyond his ordinary Jurisdiction (95). 

The Additional District Judge has the jurisdiction to make all the orders which 
the District Judge can make in the winding up of a company (96). 

As to the application for the transfer of winding up proceedings, sec Rule 240 of 
tl>e Qilcutui High Court Rules, 1939. 

This section does not occur in the English Act. 

165 . If during the process of a winding up in a District Court 
it is made to appear to the High Court that the same could be more 

Transfer of winding up Conveniently prosKuted in any other District 
trom one District Court Court having jurisdiction to wind up com- 
10 another. panics, the High Court may transfer the same 

(89) W. T. Healey’s T. Work* v. Gorakhpur Electric Supply Co. (supra) at p. 845. 

(90) Catholic Publishing Co. [1864] 33 L.J. Ch. 325, 2 De G. J. & S. 116. 

(91) Fortune Copper Mining Co. [1871] 10 Eq. 390. 

(92) Agriculturist Catde Insurance Q;>. [1849] 1 i/hx. & G. 170, 18 L.T. Ch. 261- 

(93) Annalgainated Properties of Hhodesia [1917] 2 Ch. 115. 

(94) W. T. Henley’s T. works tt. Gorakhpur Etecuric SupMy Co. (supra). 

95 Kanshi Kara v. Hindusthan National Bank [19281 1. 376, 106 1C. 808. 

(96)Bdiarl Ul v, Kundan Lai {1922J 27 CW.N. 96 509 (P.C). [1922] P.C 361. 

62 
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to such other Comt, and thereupon the winding up shall proceed in 
such other District Court. 

166 . An application to the Court for the winding up of a com¬ 
pany shall be by petition presented, subject to the provisions of this 
section, either by the company, or by any 
caSIrwindingu*?'" creditor or creditors (including any contmgpt 
or prospective creditor or creditors), contribu¬ 
tory or contributories, or by all or any of those parties, together or 
separately, or hy the registrar: 

Provided that— 

(a) a contributory shall not be entitled to present a petition 

for winding up a company unless— 

(i) either the number of members is reduced, in the case of 
a private company, below two, or, in the case of any 
other company, below seven ; or 

(«) the shares in respect of which he is a contributory or 
some of them either were originally allotted to him or 
have been held by him, and registered in his name, for 
at least six months during the eighteen months before 
the commencement of the winding up, or have devolved 
on him through the death of a former holder; 

(aa) the registrar shall not be entitled to present a petition for 
winding up a company — 

(*) except on the ground that from the financial condition of 
the company as disclosed in its balance-sheit or from 
the report of an inspector appointed under section 138 
it appears that the company is unable to pay its debts, 
ana 

(it) unless the previous sanction of the [Central Government] 
has been obtained to the presentatiofi of the petition: 

Provided that no such sanction shall be given unless the com¬ 
pany has first been afforded an opportunity of being 
heard. 

(b) a petition for winding up a company on the ground of 

default in filing the statutory report or in holding the 
statutory meeting shall not be presented by any person 
except a shareholder, nor before the expiration or four¬ 
teen days after the last day on which the meeting 
ought to have begn held ; 

(c) the Court shall not give a hearing to a petition for winding 

up a company by a. contingent or prospective creditor 
until such secunty for costs has ocea given p the 
Court thinks reasonable lind until a prima facie case 
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fm winding up has been establi^^d to the satbfaction 
of the Court. 

Am«adiiu»iit By the Companies (Amendment) Act, 1936, in the first paragraph 
the words in italics and in the proviso the new cl, (aa) have been inserted. The amended 
section gives power to the registrar to apply for tlie winding up of a company and 
defines the circumstances in which the power may be exercised. The Select Committee 
observed: **Wc consider tliat the Local Government should not sanction the presenta¬ 
tion of a petition by the registrar for winding up a company without first hearing what 
the company has to urge to the contrary.” In the sub-cl. (i) of the said new cl. (aa) 
the words within square brackets have been substituted for the words “Local Govern¬ 
ment” by the Government of India (Adaptation of Indian Laws) Order, 1937 which 
came into force on 1st April, 1937. But with effect from 1st April, 1938 the functions 
of the Central Government in this respect ha%e been entrusted to Provincial Govern¬ 
ments. Vide Gazette of India dated 26th March, 1938, Part I, p. 440. 

Right to petition :—^Tlic right to petition for winding up a company being a 
statutory right cannot be excluded by provisions in the articles of association (97), But ‘ 
where there is a real dispute as to the liability of a company to pay a debt, and thei 
dispute put forward is not merely a cloak to hide the company’s inability to pay its 
debts the application for winding up ought not to be admitted (98). 

Who can apply t—The following persons can make the application: a creditor 
whether secured or unsecured (99), an assignee of a debt(l) even if the assignment is 
only equitable (2), the executor (3), holder of a debenture which is presently payable (4) 
and the holder of a bond which entitles him in consideration of certain periodical 
payments to the principal sum of money from the company at a future date, such a 
bond-holder being a “contingent or prospective creditor” (5). A judgment-creditor may 
petition, although an appeal is pending against the judgment obtained by him (6). 

Who emnnot :—^Thc following persons, it has been held, cannot make an application 
under this scaion: a person claiming unliquidated damages (7), a judgment-creditor 
who has attached a debt due from the company to the judgment-debtor (8), a creditor 
who has so charged or dealt witli his debt as to pass the real interest therein to another 
person (9), a creditor whose debt is attached (10) and the holder of debentures secured 
by a trust deed (11). But now a prospecti\e or contingent creditor can apply. 

Creditor’s petition ;—^For what the word “creditor” in this section indiides sec 
notes to s. 163 ante. It includes a contingent or prospective creditor. The right given 
to policy-holders of a life assurance company to present a petition for winding up the 


(97) PevctU Gold Mines fl898J 1 Ch. 122. 

(98) British India Banking Corpn. v, Sylhet Commercial Bank [19491 Ass. 45, 52 
C,W.N. 891. 


(99) Moor V, Anglo-Italian Bank [1879] 10 Ch. D. 681; Borough of Portsmouth dec. 
Tramways Co. [18921 2 Ch. 362. 

(1) Paris Skating Rink Co, [1877] 5 Ch. D. 959; London d:c. Alkali Co. [1859] 1 Dc 
G.F. &J. a!?. 

(2) Montgomcry-Moorc dfc.. Syndicate [1903] W.N. 121. 19 TXJt. 554. 

(3) Masonic &c. Assurance Co. [1886] 32 Ch. D. 373 (even before probate). 

(4 Olathe Silver Mining Co. [1884] 27 Ch. D. 278. 

( 5 ) British E. Bond dc Mortgage Corpn, [1910] I Ch. 574. 

(6) Amalgamated Properties of Rhodesia [1917] 2 Ch. 115. 

Hill dec. CJo. V. Eyre [1883] II Q.B.D. 674 (CA.); Pen-y-Van ColUeiy [1877] 

g)Re cinnbiued W. dc A. Machine [1889] 43 Ch. D. 99 (C.A.). 

^(9)Pcntala Exploration Co. [1898] W.N. 55. 

[ ?)|^wropcan Banking CaJ 1866J 2 521. 

(n)Dun&latid Iron Ore Co. [IW9] I Ch. 44^ 
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company is given to them because they arc prospective ot contingemt creditors (12). As 
to the effect of s. 22 of the Life Assurance Act of 1912 replaced by s. 53 of the Act IV 
of 1938 sec notes to s. 287 post, A company may be wound up compulsorily by the 
Court on a petition presented by a local authority which is a creditor within this 
section (13). The executor of a creditor can make the petition before obtaining pro¬ 
bate (14). A creditor who has presented a petition cannot sell his debt and the right 
to proceed with the petition, for it is opposed to public policy (15). 

Abuse of process of Courb—wben Where the object of a creditor's petition is 
to bring pressure upon the company in order to make it pay the debt cheaply and 
expeditiously which debt the company desires to dispute in the civil Court, the petition 
is an abuse of the process of the Court (16). A creditor cannot utilize his petition to 
obtain some pecuniary benefit for himself alone (17). 

Secured creditors :-~A secured creditor is entitled to make a petition for winding 
up the company as a creditor (18). If a secured creditor presents a winding up petition, 
he docs not thereby elect to give up his security or lose his right to it (19). A creditor 
who cannot get paid without a winding up is entitled ex debito justUioe to a winding 
up order (20). 

Meaning of ‘‘contributory” :—The word “contributory” has been defined in s. 158. 
The holder of fully paid up shares is a contributory (21) and can make tlic applica¬ 
tion (22), even if there is a voluntary winding up (23). But the holder of a shaie- 
warrant to bearer cannot make the petition (24). Persons who do not cease to be members 
for one year or upwards'before the commencement of the winding up proceedings are 
contributories within the meaning of this section and arc entitled to present a petition 
for winding up, if their shares are held by them and registered in their names ior 
more than six months preceding the commencement of the winding up (25). 

Application by contributory ;—A petition for winding up presented by a share¬ 
holder who, at the date of such presentation, is in arrear of payment of calls, will on 
that ground be dismissed (26). The Court in such a case may hear the application it 
the arrears have been paid either to the company or to the Court (27). But sec the 
undernoted cases (28) where it has been held that since no mention is made in the 


(12) Aryan Life Assurance Society [1938] B. 182, 40 Bora, L.R. 52. 

(13) North Bucks F. Depositories (19391 Ch. 690. 

(14) Masonic &c. Assurance Co. [1886] 32 Ch. D. 373. 

(15) Paris Skating Rink Co. [1877] 5 Ch. D. 959. 

(16) ^^ Satyaraju v, Guntur Cotton & Paper Mills [1925] M. 199, 48 Mad. 267, 47 

(17) Tulsidas v. Industrial Bank [1931] B. 2, 54 Bom. 718, 32 Bom. L.R. 953. 

(18) Portsmouth dec. Tramways Co. [1892] 2 Ch. 362; Re Camorian Mining Co. [1881] 50 
L.J. Ch. 836. 

(19) Moor V, Anglo-Italian Bank (supra). 

(20) Western of Canada Oil Co. [1873] 17 Eq. I ; Sabapathy Press t*. Sabapathy [I930J M. 
240, 53 Mad. 38; see notes to s. 162 (v) (supra). 

(21) AngIesea Colliery Co. [1866] 2 Eq. 379, 1 Ch. App. 555; Bagdigi K. Collieries r. 
Tugmohan [1931] C. 391, 58 Cal. 62; sec Osmondhthorpe Society [1913] W.N. 243. 

(22) National Saving Bank Assn. [186^ I Ch. App. 547; h&tional &c., Ccneraiors [19021 

....X 3.^^* * Sabapathy Press Co. v. I&bapathy [1930] M. 240, 53 Mad. 38, 57 M.L.J. 426. 

(23) National &c. Generators [1902] 2 Ch. 34. 

(24) Wak Wynaad &c. Co. [1882] 21 Ch. D. 849, 854; Posirive &c. Assurance Co. [1877] 


(25) Mumtaz Hank Ltd. [1932] L. 571, 138 I.C. 344. 

(26) European Life Assurance Society [1870] L,R. 10 Eq. 403; Steam Stoker Co. (1875J 

L.R. 19 Eq, 416. ^ 

(27) gsgl Gold Mining Co. [1892] I Ch. 408, But see Ptemond Fud Co. [1879] 1.^ 
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pioviso to this section of a cotttHbutoty's failure to pay a further call made by fhe 
company sudti failure cannot by itself debar a contributory from maintaining a petition 
for winding up. Where the petitioners deny the validity and legality of the further 
call, and their objection cannot be dismissed as groundless or frivolous, it cannot be 
held that their petition does not lie merely because they have not paid a furtlier call (28). 
As to the application by the legal representative of a contributory sec notes to s, 158. 

Where a contributory makes the application on the ground that the company is 
insolvent, he must allege and prove that there will be a substantial surplus for the 
shareholders: otherwise he has no interest which the Court should take into account (29). 
The Court may also make a compulsory order on the petition of a fully paid share¬ 
holder, if satisfied that the voluntary winding up is likely to prejudice the shareholder (30). 
But the shareholder must show that he will derive some real bendit from a compul¬ 
sory order (31). 

Shareholder*! petition :—^In the case of a share-holder^s petition, there is a s|>ecial 
rule, which the Court constantly bears in mind, that the internal management of the 
company is its own concern and it is a much better judge of business prospects of a 
Trading venture than the Court. If therefore the majority of the shareholders show 
confidence in the management of the company and have faith in its future prospects, 
the Court will rarely interfere (32). Where the petition is presented by a sbarebolder 
and the allegations made therein all related to the internal management of the c<«n- 
pany’s affairs, it is a matter fur the shaxchoiders to deal with and not a matter that muU 
call for interference by the Court (33). The fact that a voluntary winding up is in 
progress^ is prtma facte a bar to the winding up on a shareholder’s petition (34), because 
liie shareholder is bound by the wishes of the majority. But the Court has a chsoretion 
and if h sees cause will examine the composition of tlie majority passing the resolution 
to make sure that it represents the real wishes of the shareholders (35). Prima facie a 
petition by a shareholder alleging that the company has no assets will be dismiss^ with 
costs (36). 

In a shareholder’s petition for winding up, the omission to make the statement 
that the [Ktiiioner has held the shares for 6 months before filing the petition docs not 
make the petition demurrable (37). But tlic registered name of the company must be 
accurately stated in the advertisement, otherwise the advertisement would be invalid (37). 
Where the date fixed for hearing as advertised is a holiday, the C.ourt has discretion to 
dispense with the necessity of publishing fresh advertisement (37). In the last cited case 
the Court of Appeal discharged the order for winding up to enable the shareholders to 
meet and decide whether the com|>any should be wound up voluntarily. 

A petition for winding up may be presented by persons who have obtained a decree 
of the Court ordering tlic company to allot shares and to register them as shareholders, 
although their names are not on the register (38). 

(28) Northern Alrwdys, Ltd. [1949] L. 9. 

(29) Rica Gold Washing Co. [18791 i! CJi. D. 36; sec also Lancashire Brick & Tile Co. 
[1865] 34 Beav. 330; Bharat Bank r. Lajpat Rai [1950] 5 DX.R. (Simla) 173, [1950] 
K.P* 328. 

(30) National &c. Generators [1902] 2 Ch. 34, 

(31) Dor6 Gallery [1891] W.N. 98, 35 S.J, 480. 

(32) Cine Industries dc Recording Co. [1942] B. 231, 44 Bom. L.R. 381, 203 LC. 116, 

(331 Pioneer Bank (19141 39 Bom. 16, 16 Bom. L.R, SOB. 

(34) Bank of Gibraiter « Malta [1865] I Ch. App. 69; Imperial Bank of China dec. [18661 

1 Ch. App. 339, 11868] 6 Eq. 91. rr r i j 

(35) Varlciic8 Ltd. [18931 2 Ch. 235. 

(36) Ka8lo-Slocan dec. Co. [1910] W.N. 13. 

(37) City dc County Bank [1875] 10 Ch. App. 470. 

(38) Patent Steam Engiite Co, 11878] 8 Ch, D. 464, 



m 


INDIAN COMPANY LAW 


166 


Third p«rtiet have no rqrhtA third party can have no right of action in respect 
of a contract, unless he possesses an actual beneficial right which placed him in the 
position of cestui que trust under the contract (39). 

Contents of the petition :--'There is no obligation whatever on the Court to admit a 
petition for winding up merely because it is presented. The petitioner must allege facts 
which, if proved, would justify an order for winding up. But if a' petition docs not 
allege such facts, the Judge has a discretion (since the admission of the petition must 
inevitably damage the company’s credit) to consider whether the petition is really a 
bona fide one; otherwise the door will be laid open to unlimited opportunities for black¬ 
mail, especially in times of financial panic (40), A winding up order will be refused if 
a sufficient case for winding up is not slated in the petition, tliough such a case be 
proved in evidence (41). 

Malicious petition :—^An action for damages will He for presenting a winding up 
petition maUciously and without reasonable cause, though no special damage can be 
proved (42). 

Restraining of petition:—The Court will restrain the issuing of advertisements and 
will not allow the name of the company to transpire when the petition is an abuse of 
the process of the Court and is made from improper motives (43). On appUcation made 
in time the Court will restrain the presentation of the petition (44). Where the debt is 
bona fide disputed the company is solvent (45). 

CIs. (a) and (b) :—In estimating the number of members for the purpose of 
cl. (a), sub. cl. (i) neither past members nor representatives of deceased or bankrupt 
members should be taken into account (46). 

In cl. (a), sub-cl. (ii) the words *‘or have been held by him” means standing in 
the name of the contributory petitioner (47). 

Company’s name :—In petitioning for the winding up it is important to state 
correctly the name of the company. E\en a slight error will render it necessary for 
the petition to be amended, rc-served, rc-advertiscd and brought before the Court (48). 

Affidavit :—The petition must be supported by an affidavit made by the petitioner 
or in a proper case by his solicitor (49). 

Who may appear :—^Only the petitioner, the company, the creditors and the con¬ 
tributories supporting and opposing are entitled to appear on the petition (50). Where 
several petitions are presented, they rank according to the date of presentation and not 
according to their dates of advenisement (51). A fully paid shareholder is entitled to 
be heard (51) but in these matters it is improper to allow the company to fight the liattlc 
or the grievances of an individual shareholder (52). 


(39) Gandy v. Gandy [1885] 30 Ch. D. 57, 67; but see Touche v. Metropolitan Ry. Ware¬ 
housing Co. [1870] 6 Ch. App. 671. 

(40) Pioneer Bank (supra). 

(41) Wear Engineering Works Co. [1875] 10 Ch. App. 188. 

(42) Quartz Hill C. M. Co. v, Eyre [1883] It Q.B.D. 674 (C.A.). 

(43) /^e a Company [1894] 2 Ch. 349; Gold Hi« Mines [1882] 23 Ch. D. 210. 

(44) New Travellers* Chambers v. Cheese [1894] 73 L.T. 271. 

(45) Circle Restaurant Ac. Co. u. Lavery [1881] 18 Ch. D. S5S» 

(46) Bowling & Welby’s Contract [1895] 1 Ch. 663. 

{47)Wala Wynaad Co. [1882] 21 Oh. D. 849, 

(48> Samuel Birch Co. 11907] W.N. 31, 

(49) African Farms Ltd. [19061 1 Ch, 640. See Rule 52 of the fresh Rules framed by the 
Ch* 703 (C.A.). 

Buildings Societies Trust [1890] 44 Ch, D. 140, 144, 
(52)Bagdigi Kujama Collieries v. Jugmohan [1931] C. 391, 58^Ctl/62^ 132 tC 0^ 
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Debenture-holders usually do not appear to oppose die petition, for they bate 
another remedy; but if a winding up would prcjudically affect them, this may be a 
ground for refusing to make the order for winding up (53). Debenture-holders, who 
oppose a petition by a creditor for winding up the company, must show that there is no 
possibility of any benefit accruing to the unsecured creditors from an order for the 
winding up. The unsecured creditors are entitled to ask the Court to pass a winding 
up order so that the question whether the debentures were b<ma fide issued for value 
may be enquired into and they may, before it Is too late, be able to realize, if not the 
whole, at least a portion of their unsecured debt (54). 

A creditor who has presented a petition for winding up, being dominus litis, is 
entitled on receiving payment of his debt to dismiss his petition at the hearing, but 
creditors who have appeared in consequence of the advertisement of the petition are 
entitled to their costs (55). 

See notes to s. 162, ci. (v) and s. 163. 

As to the petition for compulsory winding up when the company is already in 
voluntary liquidation, see s. 218. 

Withdrawal of petition :—A petitioner cannot take his case out of the list for 
hearing without leave of the Court (56). Where a petitioner withdraws his petition, 
he will be’ordered to pay one set of costs to those supporting and one to those opposing 
the petition (57). For further cases regarding costs see Gore-Browne, 36th ed., pp. 492-93. 

Dismissal of petition as premature :—^The dismissal of a petition for the com¬ 
pulsory winding up of a company as premature is no bar to a subsequent petition for the 
same pur|>o8e, if it is not otherwise vitiated (58). 

Contempt of Court :—^While a petition for compulsory winding up is pending, it 
is a contempt of Court to obtain by improper means a resolution for "voluntary winding 
up with a view to mislead the Court as to the real views of the shareholders and thereby 
induce the Court to abstain from making a compulsory order (59). Where after the 
presentation of a petition for winding up by the creditors and before its hearing an 
advertisement was inserted in newspapers (signed by the chairman on behalf of the 
directors of the company) which reflected upon the motives of the petitioners in 
presenting the petition, in a motion for contempt of Court and injunction it was held 
that on the chairman giving an undertaking not to continue or repeat the advertisement, 
he should not be committed (60). 

The Court will also punish as a contempt an abuse of the occasion, e.g., an advertise¬ 
ment at length of a petition containing charges of fraud (61) or cpmments on the 
conduct of the directors published in the public press during the pendency of the 
|)ctition (62)* But it is not contempt to circulate among persons interested arguments or 
statements regarding the matter before the Court (63), 

ProcedtiTd :—As to the procedure in respect of presentation of a {>etition for winding 
up see Rules 51 to 57 of the Calcutta High Court Rules, 1939. As to the petitions and 
affidavits generally see Ibid Rules 2 to 14. As to the attendance and appcaranc? of 
parties generally sec Ibid Rules 48 to 50. Service of petition for winding up of a 


(53) Western of Canada Co. [1873] 17 Eq. 1. 

(54) Henley’s T. W. Works v. Gorakhpur E. Supply Co. 

(55) Hereford Waggon &c. Co. [18741 17 Eq. 423. 

(56) Angio-Virginia Land Co. [1880] W.N. 155. 

(57) British E. S. Tramways [1^3] I Ch, 725. 

(58) Northern Airways, Ltd. [19491 L. 9. 

(f^jSeptimu* Parsonage & Co. flMl] 2 Ch. 424. 

60) General Exchange Bank 118661 14 L.T. 582. 

61) a»e!tenhain & Swansea Ry. Co. [1869] 8 Eq. 580. 

62 Crown Bank [1890] 44 Ch. d! 649. 

(63) New Gold Coast ^ploration Co. [1901] 1 Ch. 860, 


[1937] All. 210, [1936] A. 840. 
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company on its solicitor is not sufficient, as he is not an officer or servant of the 
company (64). If the company is being wound up voluntarily, the petition must be 
served upon the liquidator, except where the company presents its own petition (65). A 
petitioner for winding up who has given a business address at which he cannot be found 
and whose solicitor is unable to state his private address, will be ordered to give security 
ol costs (66). 

Where a winding up petition by a creditor has been adjourned sine die but is 
pending, a subsequent application by the creditor asking for direction on the petition 
and praying that it should be proceeded with need not be made on a petition It may 
be made on an affidavit giving reasons why the winding up proceedings should be 
proceeded with (67). 

Cosidonation of irregularities :—It is desirable that the Rules and Forms prescribed 
by the Court should be followed, but in a proper case the Court may under the Rules 
condone mere irregularities (67). Where the original winding up petition was not in 
order in that it did not comply with Rule 52 and Form 13 of the Calcutta High Court 
Rules, 1939 and the requisite notes had not been inserted at the foot of the petition, 
but the petition had been admitted by consent without objection as to its form: held 
that it was a fit case where Irregularities should be condoned (67). 

Error in advertisement Where the note at the foot of each advertisement stated 
(in error) that notices of intention to appear at the hearing of the |>etition must be 
served not later than the 18th June (Instead of 25th), and several persons gave notices 
after 18th June of their intention of appearing, it was held that the mistake ought not 
to invalidate the proceedings and winding up order should be made (68). 

167 . An order for winding up a company shall operate in 
favour of all the creditors and of all the contri- 
ord^r* *** winding up ^utorics of the company as if made on the joint 
petition of a creditor and of a contributory. 

Operalton of winding up order :—A winding up order operates in favour of all 
the creditors and contributories. Where a sum was recovered by the liquidator from a 
directm: for fraudulent trading under s. 275 of the English Act of 1929 (no such provision 
in this Indian Act), it was held that the money formed part of the general assets of 
the company and was not restricted to those creditors with whom debts were contracted 
during ^e period of fraudulent trading (69). 

Effect of withdrawal of a petitioner :—When a depositor in a company applies for 
its winding up and other creditors and contributories are allowed by the Court to join 
with him in prosecuting the case, the petition of the depositor should be considered as 
a joint petition of all the persons allowed to join, and his withdrawal from the case 
does not operate as a withdrawal of the whole case. If the original petition is duly 
verified and signed, the co-petitioners are not debarred from proceeding with the case 
on'^account of omission to verify their petitions (70). 

Effect of vrinding up order :—The effect of the winding up order is to stop the 
running of the statute of limitation in the company's favour (71). It docs not however 

(64) Ex p. Dale [18491 3 De G. & Sm. 11. 

(65) Edward Chester & Co. [1903] 52 W.R. 189, 

(66) Sturgis (British) M. P. Syndicate [1885] 53 L.T. 715. 

S Barjcding Bank, Ltd. [1948] C. 335, 52 CW.N. 414. 

Saul, Mors & Sons, Ltd. [imi W.N. 142. 

(69) W. C. Leitch Bros. Ltd. No. 2 [19331 148 L.T. 108. 

(70) Dacc^ Loan Office Co. v. Ananda (1904] 31 CaL 106. 

(71) Joint Stock Discount Co.'s Daim [1872] 7 Ch, App, 646. 
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bring' the comfiany's business to an end, and if the liquidator carries out a contract on 
the company's b^alf, he can recover the consideration (72). If the liquidator has 
declared his inability to perform the company's contracts, other contracting parties may 
treat this as an immediate breach of contract and claim damages (73). A manager 
who having a contract for a term of years has convenanted not to trade in competition 
with the company is freed from his obligation by the breach of contract caused by the 
liquidation (74). 

EfiPeef on directors’ power etc. The winding up order puts an end to the direc¬ 
tors* powcib, e.g., as to making calls (75): but they do not cease to be officers of the 
company (76). As to the effect on the directors’ remuneration, see the case noted 
below (77). 

On agents :—An agreement that an agent shall receive commission upon the sales 
of the company for a period of years will not however give the agent a right to damages 
by reason of the company going into liquidation (78). But an agreement tliat the 
com{>any shall accept and pay commission upon such orders as the agent shall introduce 
Vi ill give a right to damages ; for this amounts to an express agreement to continue 
the business (79). 

On debenture-holders :—On an order for winding up a company debentures and 
other debts payable at a future date become immediately payable, and leases forfeitable 
in the event of a winding up arc determined (80). Where the company has altogether 
teased as a going concern, the debenture-holders are entitled to a charge on all assets, 
including proceeds of sale of realized and uncalled capita!, in priority to the claims of 
unsecured creditors (81), 

The liquidators in a voluntary winding up recovered a sum of money alleged to 
liave betn paid to a creditor by the company by way of fraudulent preference. A 
debenture-holder took out a summons in the liquidation for an order that the money 
lecovered from the creditor should be paid to the receiver of the property charged by 
the debenture; hc!d that the money did not become part of the general assets of the 
(onipany, but was a sum of money receivctl by the liquidators impressed in their hands 
with a trust for those creditors among whom the assets of the company were 
distributable (82), 

168 . A winding up of a company by 
C'otw men cement of the Court shall be deemed to commence at the 

winding up by Court. time of the presentation of the petition for the 

winding up. 

Date of commencement :—If an order is made on more than one petition, the 
(ommencement of the winding up dates from the earliest petition (83). The winding 
lip must be taken to have commenced at the date of the appointment of the proisional 
liquidator where he is appointed on the date of admission of the petition (84). If after 


('2) Mersey Steel & Iron Co. v. Naylor, Benzon & Co. [1884] 9 App. Cas. 434. 
ip) Ogdens Ltd. o. Nelson [1905] A.C. 109. 

(14) Measures Bros. v. Measurers [1910] 1 Ch. 336. 

(*5) Fowler v. Broad’s P. N. Light Co. [1893] I Ch. 724. 

(76) Madrid Bank v. Baylcy [1866] 2 Q.B. 37. 

(77) Re South W. of Venezuela Ry. [1902] I Ch. 701. 

(■8)R. S. Newman Ltd., Raphad’s Claim [1916] 2 Ch. 309. 
p)Reigate t>. Union Manutg. Co. [i9l81 I K.B. 592. 

SO) Horsey Restate Ltd. v. Steiger &c. [1899] 2 Q.B. 79; Fryer v. Ewart [!902] A.C. 187. 
SljGlyn Valley Tramway Co. [1937] Ch. 46S. 

82) Yagerphone, Ltd, 119351 Ch. 392. 


(82) Yagerphone. Ltd, [1935] Ch. 392. 
(p)Kent V. FreHiold Land dec, [1868] 3 
(84) Exp. Bradshaw [1879] IS Ch. P. 4«5. 

(S3 


3 Ch. App. 493, 494. 
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presentation of a petition for compulsory winding up a resolution is passed for voluntary 
winding up and then a supervision order is made on the petition, the commencement 
of the winding up is the date of the resolution and not that of the presentation of the 
petition (85), even' if the supervision order be superseded by the compulsory order (86). 

A compulsory order superseding a supervision order may be made not by way of 
appeal but upon a petition for a compulsory order presented subsequent to the super¬ 
vision order (87). Where a purely voluntary winding up is superseded by a compulsory 
order made upon a petition presented after the commencement of the voluntary winding 
up, the commencement is the date of the presentation of the petition (88). 

^ A voluntary winding up is deemed to commence at the time of the passing of the 
resolution authorizing the winding up (89). 

Disposition of property :—Any disposition of the property of the company made 
after presentation of the petition for compulsory winding up shall, unless the Court 
otherwise orders, be void (%). Where after the dismissal of such a petition a lease of 
a factory for ten years was given by a resolution of a general meeting of shareholders, 
but in the meantime an order winding up the company was passed on appeal, their 
Lordships of the Judicial Committee allowed the lease to stand on the ground that as 
there was no creditor of the company, the only persons interested in the property were 
the shareholders who have by an unopposed resolution, approved of the lease (91). See 
notes to 8. 227. 


169 . The Court may, at any time after the presentation of 
the petition for winding up a company under this Act, and before 
making an order for winding up the company, 
may grant in- application of the Company or or any 

creditor or contributory of the company, re¬ 
strain further proceedings in any suit or proceeding against the 
company, upon such terms as the Court thinks fit. 


Court 

junction. 


Scope :—^This section applies only at a stage previous to the winding up order and 
is not applicable after the winding-up order is made. Once the order is made, the Court 
has no jurisdicition to stop the commencement or continuance of the proceedings by 
issuing an injunction (92). 


Effects of ss. 153, 169, 171, 268, 269, 273 and 274 vScctions 153 and 169 give 
the Court, in the interval between the presentation of a petition and an order upon it, a 
discretionary power to restrain proceedings against the com]>any, and ss. 268 and 273 give 
the same power against any contributory; while ss. 171, 265 and 274 peremptorily stay 
proceedings after an order lias been made until the leave of the Court has been obtained 
to proceed with them (93). 


Difference between this section and s. 273 :—A difference is to be observed 
between this section and ss, 268 and 273. Under this section the proceedings (o be 


(85) Wetson'8 case [1869] 4 Ch. App. 20. 

(86) United Service Co. [1868] 7 Eq. 76; but see Taurine & Co. (188^ 25 Ch. D. 118 ; 
Russel Hunting Record Co. [1910] 2 Ch, 78; Havana Exploration Co. [1916] I Ch. 8. 

(87) London & Mediterranean Bank [186^ W.N. 317, 15 L.T. 153. 

(88) Dawe'8 case |1868] 6 Eq. 232; sec Thomas v. Patent Lionite Co. [1881] 17 Cb. D. 

250, and the dissentient judgment of Cotton L. J. in Taurine & Co. (supra). 

(89) S. 204. VI/ 

(90) S. 227 read with this section. 

Press & Sugar Mill Co. v, Gopal Chetti [1932] P.C 1, 36 C.W.N. 54, 54 CXJ. 


Rubber Works v. Income Tax Officer {19501 E.P. 210, 
(93) See Buckley, 11th ed., pp. 380-81, 
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restrained do not Indudc proceedings against the contributories, for they are not hctc 
liable directly to the creditors. The application under this section may be made by the 
company, cr^itor or contributory* Under ss. 268 and 273 the proceedings to be restrained 
do include proceedings against contributories. These sections provide that a creditor 
only can apply to stay proceedings against a contributory. The result is that proceedings 
against a contributory can be stayed only on the application of a creditor and not on 
that of the company or a contributory; but proceedings against the company may be 
stayed on the application of the company, creditor or contributory, whether the company 
is formed under the Act, formed otherwise and registered under Part VII of the Act, or 
be an unregistered company. For as regards an unregistered company the words at th% 
end of s. 276 do not exclude a company as to which there are winding^p proceedings 
pending though no order has been made and consequently the beginning of the section 
renders applicable to unregistered companies the whole, except as expressly excepted, 
of Part V of the Act including s. 169 (94). 

EflFect of M. 222 and Z2% :—^By $. 222 a petition and by s. 225 an order for 
winding up under supervision arc respectively, for the purpose of giving jurisdiction 
over actions, to be deemed to be a petition and order for winding up by the Court (95). 

Effect of M. 211 and 216 :—By s. 207 (now s. 211) in a voluntary winding up the 
creditors arc to be paid pari pa^su^ and by s. 215 (now s. 216) the Court may on the 
application of the liquidator or a contributory or creditor exercise all or any of the 
powers which it might exercise if the company were being wound up by the Court (95). 
Actions, executions (96) and distress (97) mav therefore be restrained after a voluntary 
winding up commenced; but upon the liquidator lies the onus of showing special grounds 
for staying an action (98). 

Where the application for stay i* to he made :—^Under the corresponding section 
(s. 172) of the English Act of 1929, where the action or proceeding is pending in the 
High Cotin or Court of Appeal in England or Northern Ireland, the application for 
stay is to be made to that Court and in any other case to the Court having jusrisdiction 
to wind up the company. But under the present section of the Indian Act the applica¬ 
tion in all cases is to be made to the latter. The provisions of the English Act have 
been adopted in .the new s. 216. 

Procedure ;—It has been held in England that an application to stay proceedings 
against a company on the ground that a |>eiition for winding up has been presented 
may be made ex parte, and a rule absolute may be granted in the first instance (99). If 
there arc several actions pending, they may be stayed on one summons (1). 

Suits and proceedings are stayed :—^When a winding up order has been made, no 
suit or other legal proceedings shall be proceeded with except by leave of the Court (2), 
and any attachment, distress or execution put in force, or any sale held, without such 
leave, against the estate or effects of the company after the commencement of the 
w inding up shall be void (3). But after presentation of the petition and before the 
winding up order is passed, the jurisdiction of the Court to stay proceedings is discre* 


(94) Buclcley 11 th cd., p. 381 ; Rudow i\ Great Britain Mutual Society [1881] 17 Ch. D. 600. 

(95) Black & Co.'s case [1873] 8 Ch. App. 263; Needham r. Rivers Protection Co. 
[1876] 1 Ch. D. 253. 

(96) Thomas v. Patent Llonitc Co. [1881] 17 Ch. D. 250; Westbur)^ Twigg dc Co, [1892] 

1 Q.B. 77. ( I 

(97) Rmindwood Colliery Co. [1897] 1 Ch. 373. 

(98) Currie v. Consolidated Kent Collieries [1906] 1 K.B. 134. 

(99) Mo8bach v. Anderson &: Co. [1877] 37 L.T. 440. 

(1) People's Garden Co. [1876] 1 Ch. D. 44. 

(2) S. l*7l. 

(3) S. 232, 
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tionary (4); and in its exercise regard must be had to the primary object of winding up, 
namdy, collection and distribution of the assets pati passu amongst unsecured creditors 
after payment of the preferential debts (5). In the absence of special circumstances 
Court will stay execution and further pro€eedings(6). The Court has jurisdiction 
tmder this section to restrain proceedings in the Magistrate’s Court, by a person not 
interested in the affairs of the company, to recover penalties for alleged offences under 
the Companies Act and the Life Assurance Companies Act (7). 

When any process is put in force after the winding up has commenced, ue., after 
the presentation of a winding up petition (8), a stay will be granted or leave to proceed 
•refused (9). Leave to proceed to execution granted under this section is not necessarily 
affected by the subsequent winding up order (10). A Judge conducting liquidation is 
not precluded from recalling a wrong order and rectifying a mistake (11). 

What is a “proceeding” :~An execution after judgment has been signed is a 
‘^proceeding” and may be restrained (12). Proceeding to a sale under an exetution 
piarfected by seizure before commencement of the winding up is a “proceeding” (13). 
The Court however will not, as a rule, restrain a judgment-creditor from reaping the 
fruits of his action (4). A distress is a “proceeding” (14) and a landlord will not be 
allowed to distrain for rent due before the winding up; he must prove his debt like any 
other creditor (15). But if the company is a sub-lessee, the superior landlord will be 
allowed to distrain, for there is no debt in respect of which he can prove (16), 

In what case Court will restrain proceedings :—^Whcrc the assets have not been 
actually seized before the petition, the Court will, in the absence of special circumstances, 
stay proceedings and either restrain the sheriff from seizing or, if he has actually taken 
possession after the presentation of the petition, will order him to withdraw (17). When 
a garnishee order has not been served before the presentation of the petition, the Court 
will restrain further proceedings (18). Where a distress has been levied before a winding 
up, but not completed by sale, the Court has power to restrain proceedings, but will 
only do so if special circumstances exist rendering a sale inequitable (19). A landlord 
will not be allowed to distrain after a winding up, for he is a creditor in respect ol 
such rent and should prove in the winding up (20). But where a landlord distrains l>cforc 
the winding up for rent payable in advance covering a period after winding up, he can 
recover the whole amount (21). 

When a creditor obtains judgment and issues execution hona fide^ and the sheriff 
is actually in possession before presentation of the petition (22), the creditor will not, 


(4) Great Ship Co., Parry’s case [18641 33 L.J. Ch. 245. 

(5) Oak Pits Colliery Co. {1882] 21 Ch. D. .322, 329; Black & Co.’8 case [1872] 8 Ch. 
App. 254, 262. 

(6) Bowkctt & Fuller’s U. E, Works [19231 1 K.B. 160. 

(7) Briton Medical Assn. [1886] 32 Ch. D. 503. 

(8) See 8. 268. 

(9) London & Devon Biscuit Co. [1871] Lit 12 Eq. 190; Imperial S. 6c H. Coal Co. 
[1868] 37 L.J. Ch. 517; Virbalji v, Wadia Mills Co, [1893] 18 Bom. 65. 

(10)Sylhct & Cachar Tea Co. [1867] 2 Ind. Jur. N.S. 123. 

(U)Ralla Ram v, Amritsar M. R. Fund [1918] 51 I.C 723. 

(12) Anistic Colour Printing Co. [1880] 14 Ch. D. 502. 

(13) Perkins Beach dec. Co. [1878] 7 Ch. D. 371. 

(14) Exhall Mining Co. [1864] 4 De G. J. dc S. 377. 

(15) Traders’^ -. 

(16) Lundy ' 

'(17) Oak Pits CoUiery 

App. 254, 262. 

Silkstone CoUieries J1879] 11 C3». D. 160. 

IIa Collie^ Co. [1897] I Ch. 373. 

(20 Oak Pitt Colliery Co. [1882] 21 Ch. D. 322. 

ni 2^pliai»ce8 v. Thorp [1915] >2 Ch. 404. 

(22) Hille India Rubber da [1897] W.N. 20 , 


N. S. Carrying Co. [1875] 19 Eq. 60 ; Oak Pitt Cedliery Co. (infra), 
dy Granite Co. 11871] 6 Ch. App. 462: Rt^nt U. S. Stores [1878] 8 Ch. D. 61 
CoUiery cSo. [1882] 21 Ct. D. 322, 329; Black & Co.’, cuie [1872) 8 C 
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except undo* special circumstances, be restrained from realizing (23); so also if tbc 
execution of the writ be only stopped by resistance made to the sheriff’s officer (24). 
But if a forced sale by the execution-creditor would be ruinous to the company and 
the other creditors, an injunction may be granted to restrain the sale, a first charge 
being given to the execution-creditor on the property for his debt and costs (25), or the 
same rights being reserved to the creditor against the proceeds of the property seized 
by the sheriff (26). 

Where a garnishee order is served before the petition is presented, the garnishor 
becomes a secured creditor (27). But where a garnishee nisi is obtained but not served 
before the petition is presented, the judgment-creditor does not become a secured creditor 
and will be restrained from proceeding against the garnishee to enforce the order (28). 

If an application for stay is not made promptly after presentation of the petition, 
and the action goes on to judgment and execution, the order to stay execution may be 
made only on terms of payment into Court (29). 

Rights of the Crown :—The Crown is not mentioned in the section. The Crown is 
not entitled to priority in payment or to issue process to obtain payment in full in 
priority to other creditors (30), except as expressly provided by s. 230. 

Costs :—Where the plaintiff in an action against the company had gone on with 
the action after notice of the winding up and an offer from the company to allow 
him to prove for his debt and costs, it was held on making the order to stay proceedings, 
that the plaintiff could not be allowed to add to his debt his costs of appearing upon 
the application (31). 

Sec notes to s. 171, 

170 . (1) On hearing the petition the Court may dismiss it 
with or without costs, or adjourn the hearing conditionally or un¬ 
conditionally, or make any interim order or 
any other order that it deems just, but the 
Court shall not refuse to make a winding up 
order on the ground only that the assets of the company have been 
mortgaged to an amount equal tt> or in excess of those assets, or that 
the company has no assets. 

(2) Where the petition is j)resented on the ground of default 
in filing the statutory report or m holding the statutory meeting, the 
Court may order the costs to be paid by any persons who, in the 
opinion of the Court, are responsible for the default. 


(23) Great Ship Co, (supra); Witbernsea Brick Works fl88I] 16 Ch. D. 337; British 
Salicylates Ltd. [19191 2 Ch, 155; Ex. p. Hawkins [1868] 3 Ch. App. 787, 

(24) London Cotton Co. [1866] 2 Eq. 53, 

(25) Hill Pottery Co. [1866] 1 Eq. 649. See also Steel Construction Co. [1936] 40 

CW.N. 312. ^ ^ 

(26) Pla8-yn Mhowys Coal Co. [1867] L.R. 4 Eq. 689; Railway Steel & Plant Co. [1878] 
8 Ch. D. 183, 

(27) National U. 1. Corpn. [1901] I Ch. 950. 

(28) Stanhope Silkstonc Co. [1879] 11 Ch. D, 160; cf. Hamer v, Giles [1879] 11 Ch, D. 
942; Ex, p. Nelson [18801 14 Ch. D, 41. 

(29) Everingham r. Co-operative Beer Co. [1880] W.N. 99. 

(30) H. Webb & Co. [1922] 2 Ch. 369, affirmed sub nom. Food Controller t^. Cork 

CW^ll^ F Governor General v, Shiromani Sugar Mills [I9%J 50 

(31) Rose 5c Co. r. Garden Lodge Coal & Coke Co. [1878] 3 QJB,D. 23S. 
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(3) Where the Court makes an order for the winding up of a 
company it shall, except where a liquidator is appointed simul¬ 
taneously, forthwith cause intimation thereof to be sent to the official 
receiver. 

Amendment :—^The new sub>s. (3) has been added by the Companies (Amendment) 
Act, 1936. The amendment provides that notice of a Court’s order for winding up shall 
be sent to the official receiver— Notes on Clauses. For the object of the amendment sec 
the new s. 171A and Introduction. 

Object nnd effect of order i —The object and effect of an order for the compulsory 
winding up of a company is the closing down of its business. No doubt in order that 
the assets of the company should be distributed among those entitled to them in the 
most efficient and fair manner, the Court in some cases may permit the realization of 
the assets to be suspended temporarily, but for no other purpose. The reason why an 
order is made that the affairs of a company should be wound up by the Court is 
because it is deemed expedient that the company should come to air end as a business 
undertaking. If the general body of creditors are of opinion that it will best serve 
their interest that an order for compulsory liquidation should be made and the 
company closed down, their views are entitled to respect. On the other hand if the 
creditors think that it will be more to their interest that the company should go into 
voluntary liquidation, again it is primarily a matter for them to decide. But the wishes 
of the majority of the creditors are not binding upon the Court, though in every case 
the Court might try to give them serious consideration. It is true as between the 
creditor and the company as his debtor the creditor who proves insolvency is entitled 
ex debito justitix to a winding up order; but the right ex debito justitix is not his 
individual right, but his representative right. If majority of the class arc opposed to 
his view and consider that they have a better chance of getting payment by abstaining 
from seizing the assets, then upon general grounds the Court should give cffc<t to such 
right as the majority of the class desire to exercise (32). 

Former law :—^Formerly a winding up order was not, as a rule, made where there 
were no assets or where all the assets would be taken by the debenture-holders (33). But 
this section recognizes (34) and gives effect to the decision in Crygglestone Coal Co. 
[I906j 2 Ch. 327. 

Fully paid shareholder** petition :—A fully-paid shareholder is entitled to an order 
where the company has no assets and is insolvent (35). A fully paid shareholder peti¬ 
tioning for winding up of the company is under no disability as compared with a 
contributory, nor is he under an obligation to satisfy the Court that on a winding 
Up there will be surplus as.sets. Such a shareholder’s petition must however be 
scrutinized much more carefully than tliat of a contributory (36). But sec the under- 
noted case (37) where it has been held that he must allege and prove, at least to the 
extent of a prima facie case, that there arc assets of such amount that in the winding up 
he will have a tangible interest. 

Court** power:—^In a petition for winding up the Court will not go behind the 
balance-sheet duly audited and the more so, when it was open to the shareholder 

(32) Robson v. Dawson’s Bank [1932] R. 75, per Page C, J, 

(33) Chapel House Colliery Co. {1883] 24 Ch. D. 259; Kaslo Slocan Milling Corpn. fl910] 

W.N. 13; Clandown Co. [1915] 1 Ch. 369. 

{34)Clandown Colliery Co. [1915] 1 Ch. 369. 

(35) Kaslo-Slocan &c. Corpn, [19101 W.N. 13. 

(36) Cine Industrie, & Recording Co, [)942j B. 231, 44 Bom. L.R. 381, 203 I.C. IKS; lee 

Bank [1914] 39 Bom. 16, 16 Bom. L.R. 608, 25 l.C. 264. 

(37) Bharat Bank Ltd. v. Lajpat foi {1950J S D.L.R. 173 (SinUa), [1950] E.P. 328, 
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pedttoner to challenge its correctneiM in other proceedings (38). In a petition for winding 
up the Court will refuse to give dedslon as to the probable success or noo-success of the 
company as a commercial speculation (39). Where several petitions arc presented for 
winding up a company, the Court will consider the circumstances of each petition as 
if it were a separate petition (40). In England the Judge in the Chancery Division of 
the High Court has jurisdiction to direct the issue of a mandamus in every case or 
matter pending before him, e.g,, directing a company in winding up and the directors 
immediately to convene an ordinary meeting of the company pursuant to certain clauses 
in the articles of association (41). In India the Court, it is apprehended, has got the 
same jurisdiction. The Court has however no jurisdiction to rescind a winding up 

order passed and entered; but an application to stay winding up order may be made 

if debts are paid (42). 

Test for winding up :—^The test for determining whether a company should be 
wound up is whether the company is commercially insolvent at the date of the petition. 
That expression means that the existing assets and liabilities of the company arc such 
as to make it reasonably certain and to make the Court satisfied that the existing and 
probable assets would be insufficient to meet the existing liabilities (43). The other test is 
whether at the date of the presentation of the petition there was any reasonable hope 
that the object of trading at profit could be attained (44). It is for the petitioner to 
prove that the test is satisfied (44). The question of the directors exceeding the borrowing 
powers conferred on them by the articles of association is essentially a question of 

internal management, and the Court will not go into that question on a winding up 

petition, especially when since the filing of the petition the company has by resolution 
ratified the borrowing (44). The alleged misconduct of the directors or that business 
has been carried on at a heavy loss are per se not grounds on which the Court would 
order the winding up (44). 

If there is a genuine dispute regarding the debt, the petition for winding up may 
be dismissed or stayed (45) and the Court may order the alleged debt to be paid into 
Court (45). Where the object of a petition to wind up is to bring pressure upon the 
company in order to make it pay the debt of the petitioner cheaply and expeditiously 
which the company desires to dispute in civil Court, the petition is an abuse of the 
process of the Court and would be dismissed (46). To save expenses the Court will 
however decide the dispute as to the debt sometimes (47). 

Where the Court will not make the order :—^Where it appears that a winding up 
order will not benefit the petitioner, that nearly all the other creditors oppose the 
petition and the company is trying to arrange a scheme for reconstruction, tlic Court 
will refuse to allow the petition to stand over and may dismiss it with costs (48). Where 
creditors to a very considerable amount opposed a compulsory winding up and wished 
it to be voluntarily wound up, Sir John Romilly M. R. said: ‘‘I wdll explain the principle 

(38) Cine Industries dc Recording Co., supra. 

(39) Cine Industries & Recording Co. supra, reiving on Suburban Hotel Co. [1867] 2 Ch. 
App. 737. 

(40) Exp. Bayliss [1866] L.R. 2 Eq. 521, 

(41) Paris Skating Rink Co. [18771 6 Ch. D. 731. 

(42) Lyric Syndicate (1900] 17 T.L.R. 162. 

(43) Cine Industries & Recording Co., supra; sec also European Life Assurance Co. [1869] 
L.R. 9 jfq. 122. See notes to s. 1^. 

(44) Cine Industries &: Recording Co., supra relying on D. Davis & Co. Brunswick 
(Australia) Ltd. {1936J P.C, 114, 161 LC. 539. 

(45) Gold Hill Mines [1883] 23 Ch, D. 210; Compagnie Generale des Asphaltes de Paris 
[18831 W.N. 17, 

(46) Satvaraju r. Guntur C. Mills [1925] M. 199, 48 Mad. 267. 

(47) Im^ial Silver Quarries Co, fltl68] 16 W,R. 1220, 

(48) East Ktnt Colliery Co, [1914] 30 T,L,R. 659. 
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on which I proceed in thc«c cases. Where a creditor applies to wind up one of those 
companies, especially a limited one, and the company says ‘if you allow this to stand 
over we will supply funds to pay the debt/ I am disposed to grant that indulgence. So 
where a shareholder who applies for the order and the company says, ‘if you allow it 
to stand over, the remaining shareholders are ready to advance the necessary money/ I 
allow^ it to stand over. But here it is admitted that the company must be wound up 
and the only question is whether it is to be voluntarily or under the Court. I do not 
know what advance of money can be obtained. I do not know how money can be 
advanced if the company is to be wound up: the rase is very different where it is to be 
carried on” (49). In Western of Canada dfc, Co. (50), Lord Selljorne L. C. observed: “A 
very large majority of the debenture-holders think that their interests would be better 
promoted by delay, and the delay appears to me in the circumstances reasonable.” 

Presentation of winding up petitions would not be encouraged by the Court. 
But where the company incurred a liability which they had ample means to discharge 
by means of their uncalled capital, but the creditor was met with defiance, a compulsory 
order was made with the usual order as to costs (51). Where the company was a small 
one consisting of only a few members who in the ordinary course of things might settle 
their affairs in a more convenient way, the Court would not make a winding up 
order (52). But where the affairs of the company require investigation, or it is equitable 
to do so, such an order will be made (52). 

Where debt is bona fide disputed ;—A winding up petition is a legitimate method 
of enforcing payment of a just debt. A petitioning creditor who cannot get paid a sum 
presently payable has, as against the company a right ex debiio jmtitix to a winding up 
order. But the modern practice is to dismiss a petition for winding up, as it is not a 
legitimate means of seeking to enforce payment of a debt which is bona fide disputed (53). 
An application on behalf of the Dominion of India for winding up a company is main¬ 
tainable, even if the company is disputing the quantum of the tax assessed in further 
proceedings, and the Crown can invoke the machinery of the winding up Court for 
recovery of revenue (53). S. 226 of the Government of India Act does not go so far as 
to oust the jurisdiction of the High Court to decide whether in fact there was a bona 
fide dispute as to the existence or quantum of the alleged debt (53). To deny an alleged 
debtor company the right to get the validity of its debts scrutinized or determined by 
the appropriate tribunal, because the authorities want to enforce a revenue claim or 
demand against the company in the High Court by means of a winding up petition may 
lead to denial of justice (53). An order for winding up should not be made when the 
company wants to challenge or impeach a judgment in proper proceedings and where 
there is a reasonable doubt as to whether a valid debt exists or not (53). 

A winding up order will not be made on a debt which is bona fide disputed by 
the company (54), but the Court will see that the dispute is based on substantial grounds. 
If the petition has been actually presented, it may be either dismissed or stayed (55), and 
an injunction may be granted restraining the advertisement of the petition (56). If the 
petition is ordered to stand over at the request of the company, it will be required to 
give an undertaking that it will not consent to a winding up order on the petition of 
another person or to a voluntary liquidation (57). 


(49) General Rolling Stock Co. [18651 34 Bcav. 314, 315-16. 

(50 [1873] 17 Eq. 1 at p. 5. 

(51) World Industrial Bank [1909] W.N. 148. 

(52) London & County Coal Co. [1866] L.R, 3 Eq. 355 (359). 

(53) Md. Amin Brothers Ltd. v. Dominion of India [1950] 54 C.W.N. 514. 
($4)Gold Hill Mines [1883] 23 Ch. D, 210 (C.A.), 

(55)|^ode8ian Properties Ltd. [1901] W.N. 130, 45 S.J. 580. 

a Company [1894] 2 Ch. 349. , 

(57) St. Ncotea Water Co. [1905] 93 h.T, 788. 
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» Wiili#p of cmMHfeoto 1—Ai a genocal nile an unpaid creditor of a company is 
entitled to a winding up order ex debito justitiae; but that rule is subject to exertions, 
where aU the other creditors oppose the petition* and it appears that the petitiomng 
creditor will not be in a better position by obtaining a winding up order (58), “Now 
under the 9l8t section (of the English Act of 1862 corresponding to s. 174 of the Indian 
Act)’** said Jesset, M, R., “it has been decided that the Court may have regard to the 
wishes of persons opposing a winding up petition. It has been decided that the section 
authorizes the Court even to refuse a winding up order” (59). In determining whether 
regard should be paid to the wishes of creditors who oppose the making of a winding 
up order, the Court ought to consider not only the number of creditors and the amounts 
of their debts, but also the reason which they assign for their conclusions (60). The 
prima jade right of unpaid creditors to a winding up order is rebutted when it is shown 
that a large mass of o^er creditors oppose the making of such an order (60). 

Adjountment of petition :—^A petition will not be adjourned on the ground that 
an order, if made, will not relate back to the presentation of the petition and afifect acts 
done in the interval (61). But if the petitioner may, by reason of the petition standing 
over, get paid earlier than he would under a winding up order, an immediate order will 
be refused (62). “On the company entering into an undertaking,” said Fry J., “not to 
consent to an winding up order on any other petition, or to wind up voluntarily, and 
to give the petitioners notice in writing of the presentation of any other winding Up 
petition and of any proceedings by any mortgagee or debenture-hoidcr to enforce his 
security or to obtain payment of his debt add not to raise any objection to this petition 
being brought up in case any other petition should be presented, 1 shall order the 
petition to stand over for six months from this day, or until the taking of any step 
by the petitioners or any other creditors to enforce payment of their debts or to realize 
their security and then I shall give liberty to apply” (63). Where a petition for winding 
up is allowed to stand over in terms of an order based on 5/. Thomas Dock Co, (64) the 
petitioner would be asked to give an undertaking that in the event of a second petition 
being presented, he would agree to share one set of costs with the second petitioner (65). 
Where a debt is disputed by the company, a petition by a creditor to wind up the 
company will not be allowed to stand over but will be dismissed, unless it is believed 
that when the debt has been established by judgment such judgment could not be 
enforced against the company. Where the debt is disputed, it is not a legitimate object 
to present a petition for winding up (66). WTherc one of the shareholders filed a petition 
for winding up alleging gross mismanagement on the part of the ex>managing director, 
and the directors stated chat they had already appointed registered auditors to in¬ 
vestigate into the management of the ex-managing direaor, the application of the 
petitioner that the winding up petition should be allowed to stand over till the in¬ 
vestigation is complete was refused and the petition to wind up was dismissed (67). 

WThere the original petition for winding up was adjourned sine die and in the 
meanwhile a scheme was sanctioned under s. 153, but the company did not get the 

(58) Uruguay Central dec. Ry. [18791 II Ch. D. 372. 

(59) Ibid at p. 383- ^ ^ J 

(60) Great Western Coal Consumers* Ca [1882] 21 Ch. D. 769. 

(61) Mcti^litan Ry. Warehousing Co. [1867] 17 L.T. 108; Ex. p. Hawkins [1859] 28 
L.J. Ch. 830; Albion Bank [1866] W.N. 388. 

(62) Brighton Hotel Co. [1868] 6 Eq, 339; Western of Canada OU Co. [1873] 17 Eq. I; 
St. Thomas* Dock Go. [1876] 2 Ch. D. 116, 34 L.T. 228. 

(63) Great Western Coal Consumers’ Co. supra at p. 775. 

(64fl876] 2 Ch. D. 116. 

(65 Scott de Jackson Ltd. [1903] W.N, 184. 

(66) London Wharfing dc Warehousing Co. [1865] 35 Beav. 37 (39-40] per Sir John RotnIUy 
(«7)Ctoe Induttrie, & Recording Co. [1942] B, 131, 44 Bom. UR. 281, 203 IC U6. 
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winding up petition dismissed or atntck out, but on the contrary acquiesced in its bdngi 
adjourned sine die, on the happening of a default in payment under the scheme, no 
nc^ cause of action, as it were, accrued in fevour of the creditor who was not paid, and 
such default revived his original debt and he could proceed with his former petition 
for winding up. Moreover the scheme did not create a new debt (68). 

Withdrawal of petition :-~Where a petition has been presented for compulsory 
winding up and after advertisements ha\c been issued and the petition has been set 
down for hearing, it is arranged to withdraw it, that can only be done by the petition 
coming on in the ordinary course and being then withdrawn, if no one objects (69). 
Where a creditor desires to withdraw his petition for winding up, another creditor who 
has appeared may be substituted in his place (70). 

Death of petitioner :—If the petitioner for winding up dies before the hearing of 
the petition, an order of revivor may be made in favour of his personal representative (71). 

Second petition :—^When a creditor is aware that a petition to wind up has been 
presented, he cannot present a second petition without the risk of having to pay costs (72), 
even if the first petition be of the company (73). As regards costs (74) see Buckley, 11th 
Ed. p- 373 et seq. 

Persons entitled to he heard :—The only persons entitled to be heard are the 
company, its creditors and the contributories (75). The Court may in its discretion hear 
other persons who have an interest in order to learn what public grounds there arc in 
favour of or in opposition to the winding up (76); but such persons cannot appeal (76). 
A creditor appearing may insist that the petition to wind up be disposed of (77). “There 
can be no doubt really,” as observed by Sir George Rankin in the undernoted case(78), 
“whether or not the wording of the Companies Act uses the word ‘contributory' in all 
cases with exactness, that a fully paid up shareholder has the right to appear and to 
be heard upon the application to wind up the company. That has been the settled 
practice of great many years and we have been referred to the cases re Anglesea Colliery 
Co* (79) and re JRica Gold Washing Co. (80) which say that a fully paid up shareholder 
has the right to present a winding up petition. The C.onipanies Act docs not, it appears 
to me, deal directly with the question of who shall l>c heard at the time when a winding 
up petition is being tried. If one goes on the ordinary principles it seems to me 
manifest that a shareholder has an interest in the questions whether the company should 
be wound up, a receiver appointed over all the assets, its goodwill brought to nothing 
and its capital, as it very often happens, sold at a ruinous loss," 

Parly to the proceeding ;—It is by giving notice of intention to appear that a 
creditor or contributory becomes a party to the proceedings for winding up, and it is 
only when the name of the creditor or contributory comes on the record as a result of 
such notice that he becomes a party to the proceedings (81). 


(68) Darjcding Bank. Ltd. [1948] C. 335, 52 C.W.N. 414. 

(69) Mid-Wales Hotel Co. [1868] 17 L.T. 597. 

(70) In re Invicta Works [1894] W.N. 39. 

(71) Dyncvor D. Collieries Co. [1878] W.N. 199. 

(72) Exp. Rasch [1867] 36 L.J. Ch. 75, 15 L.T. 173; Joint Stock Coal C.o. [1869] 8 Eq. 
146; Building Societies Trust [1890] 44 Ch. D. 140. 

(73) Standa«i Cement Co. [18901 W,N. 91. 


(74) Vanguard Motor Bus Co. [1908] W.N. 99. 

(75) Bradford Navigation Co. [1870] 5 Ch. App. 600. 

(76) Bradford Navigation Co., supra, 

(77) Norton Iron Co. [1877] 46 L.J, Ch, 9. 

K. Collieries n. Jugmohan (1931] C, 391, 58 Cal 


62, 


(79)[1866ri Ch. App/555. 

(SO) [1879] 11 Ch. D.*36. 

Mia ^on MUU n949J C 69 . 52 CW.N. S34 relying on Buwambhar v. 
NHamhar {1930] C. 263, 33 C.W.N. 997 at p. 999. 8 " v 
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Co«t# is not comet to say that creditors appearing on a petition for winding 
up are entitled to thdr costs as of xlghn It is usual to give one set of cosm when many 
appear and when thete is a reasonable ground for appearing (82). The general rule 
the Couirt as to C08ts> where the winding up petition is dismissed, is that shareholdefs 
not served who appear and oppose will have one set of costs and creditors not served 
who appear and oppose, another set of costs. But this rule is not intiexilde and the 
Court will in each case be guided by the particular circumstances (83). A creditor’s 
winding up petition by arrangement stood over and was ultimately at the petitioner’s 
request dismissed with costs against the company on the company paying the debt and 
costs. A creditor had appeared to support the winding up. Held that one set of costs 
should be paid to the creditor supporting the winding up who had gained nothing by 
the proceeding (84). Where a winding up ordei^ is made or refused and it is stated 
that there is to be ‘Hhe usual order*’ as to costs, creditors or contributories supporting 
the successful side will not be allowed to receive or share in any costs, if they are 
represented by the same solicitor as the solicitor by whom the successful side was 
represented (85). A creditor who presents a winding up petition in ignorance of a prior 
petition is entitled to his costs only up to the time when he has notice of the prior 
petition (86). Where a petitioner for winding up refuses an offer by the company to 
pay him the amount of his claim with costs, the petitioner will not get further costs 
incurred by liim after that date (87). Where a winding up petition is dismissed, the 
Court will not, even if it thinks that the petition was a bona fide one, give the petitioner 
costs. The most that will be done is to dismiss the petition without costs (88). As a 
general rule a petitioner who withdraws his petition for winding up will be ordered 
to pay tlie costs of the parties appearing; but the rule is not an indexible one and the 
Court will have regard to the circumstances of each case (89). 

As the advertisement of the petition is an invitation to the creditors and contri¬ 
butories to appear (90), if the petitioner wants to get his petition dismissed he must pay 
the costs of the former (91). For this reason the petitioner will not be allowed to t^c 
his petition out of the list (92); and if when it is called on lie elects to get it dismissed, 
it will be dismissed with costs including those of the creditors who appear (93), whether 
the persons supporting or opposing the jxrtition are in the right or not (94). 

Effect of the order ;— M’hcre a winding up order is made on a petition, it is an 
order for the benefit of all the creditors and the contributories (95), and the petitioner’s 
costs including those of esublishing his debt if disputed, arc a first charge on the 
estate and must be paid in full in priority to any costs of the liquidator (96). Where 

(82) flail & County Bank [1879] 10 Ch, D. 130. 

(83) Angio-Egyptian Navigation Co. [1869] L.K. 8 Eq. 660; see also Exp. Bayliss [I866j 
Lit 2 Eq. 521 ; Carnarvonshire Stiue Co. [1879J 40 L,T. 35. 

(84) Peckham &c. Tramways Co. [188Bj 58 L.T. 876. 

(85) Brighton 6fc, Co. [18791 W.N. 12; Cine Industries &c. Co., supra. 

(86) General Financial Bank [1882] 20 Ch. D. 276. 

(87) Times Life Assce, Co. Ii869j L.R. 9 Eq. 382; Adjustable Horseshoe, Ltd. [1890] 

157. 

(88) Tyneside P. B. B. Society [1885] W.N. 148; see also Great N. C. Mining Co. [18661 
14 W.R. 705. 

(89) Diatria Bank of London [1887] 35 Ch. D. 575. 

(90) New Gas Co. [1877] 5 Ch. D. 703; Diamond Fuel Co. [1878] W.N. 11. 

(91) Patent Cocoa hbte Co. [1876] 1 Ch. D. 617. 

(92) An Insurance Co. [18751 33 L.T. 49; Anglo-Virginian Land Co. [1880] W,N. 155. 

(93) Home Assurance Assn. [1871] 12 Eq. 59; Hereford Waggon dec. Co. [1874] 17 Eq. 4i3. 

(94) Nacupai Gold Mining Co, Yia84] 28 Ch. D. 65; British ElectHc ^amways {1903] 
1 Ch. 725; Patent Cocoa Fibre Co. (supra); but see Jablochlcfiff Electric Liebt It 
Power C!o. [1883] W.N, 189, 49 L.T. 566. 

(95) S. 167. ^ 

(96}Attdley Hall Cotton Spinning Co. [1868] 6 £q. 245. 
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ttpoa a creditor’s petition lor winding up, the company paid a part ti the debt and 
promised to pay the lemainder on a certain date and this not being done the creditor 
proceeded with his petition> and a winding up order was made on his petition and 
another petition, it was held that the creditor must pay back the money paid to him (97). 

A winding up order is not a judgment in tern, and a stranger, e.g*, a purchaser from 
the liquidator may dispute its validity (98). 

Felilioii of holder of fully paid share:—^An order to wind up a company compul* 
sorily will be made on the petition of a holder of fully paid up shares, notwithstanding 
that an extraordinary resolution has been passed to wind up voluntarily (99). 

Procedure :—petitioner has got to make out a case for winding up in the 
petition. He cannot be allowed to fish out a case by cross-examination of the deponents 
of the company who have made affidavits (1). 

As to the procedure regarding the hearing of petitions for winding up of companies 
see Rules 58 to 64 of the Calcutta High Court Rules, 1939. As to appearances of parties 
see Rules 58 and 64, as to affidavits see Rules 59 and 60, as to withdrawal of petition see 
Rules 61 and 62, as to substitution of parties see Rule 63 and as to petition and affidavits, 
verifications, advertisements &c. generally see Rules 2 to 14 of the aforesaid Rules. 
Two companies cannot, for the sake of convenience, be included in one winding up 
order (2). 

Oral cTidence :—^There is no inflexible rule or practice prohibiting the adducing of 
oral evidence on the cross-examination of the deponents of affidavits in winding up 
petitions. Where necessity suggests or expediency requires, it is open to the Judge 
to allow oral evidence (3). Where the application for oral evidence is not only belated, 
but is intended to retard and delay the progress of the winding up proceedings, the 
Judge may however in his discretion refuse to allow oral evidence, as in the case of a 
winding up petition expedition is absolutely necessary (3). 

Where the allegations in the petition showed that there was acute conflict between 
the parties and the petition was grounded on an allegation that the affairs of the 
company required investigation, the petitioners were justified in supplementing the 
sututory affidavit by exhibiting the documents and by filing the affidavit of the ex> 
secretary, and therefore the costs of these items should be allowed (4). 

Appeal!—^An order for winding up is a judgment within the meaning of cl. 15 of 
the Letters Patent, and as such open to appeal. A summons for setting aside the order 
cannot be regarded as an appeal (5). Lea\e to appeal cannot be gi\cn to a stranger to 
the proceeding, unless it is expressly and specifically provided for by the legislature (5). 
But it has been held in England that any person who appeared at the hearing can 
appeal (6), and persons who did not appear at the hearing must obtain leave before 
they can appeal (7). 

Stni-lj. (2) :—^As regards the obligation of a company to hold the statutory meeting 
and to file the statutory report see s. 77. 

SUBS. (3) Under the English Bankruptcy Act, 1883 the Official Receiver, when 
acting as a trustee in bankruptcy in the interval between the adjudication and the 


(97) Exp. Greenwood [1874] 9 Ch. App. 

(98) Bowling 6c Welby’s Contract [1^5] 

(99) Etoycraft Gold Reduction Co. [1900] 

(11 Cine Industries &c. Co., (supra). 

(2) Shields Marine Insurance [1867J W.N. 


511. 

1 Ch. 663. 

2 Ch. 230. 


xiisurance lioo/j w.jw. 265, 17 L.T. 308. 

3|See*iah v. Venkatasubblah [19491 M. 675, [1949J M.W.N. 56, [1949] I MJUJ. 269. 
I S: A.^lfawk«n. Ltd. [1950] 2 AJe.R. 408. ^ 

Cotton Mills, Ltd. [1948] 52 CW.N. 534. 

Fall Colliery Co. [1875] f Ch. D. 38. 

J) Secimties Insurance Co. [1894] 2 Cb. 410. 
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appointmcsat of trustee by tbe creditof«» has power to teU tbe bankrupt's ^operty* tboui^ 
it be not of a perishable character (8)« 

As to the sttEuling of notice to the Ofildal Receiver, see Rule 65 of the Calcutta High 
Goitit Rules, 1939* 

171. When a winding up order has been made or a provisional 
liquidator has been appointed no suit or other legal proceediug shall 
be proceeded with or commenced against the 
wiJwiing company except by leave of the Court, and 
subject to such terms as the Court may impose. 

The words in italics have been inserted by the Companies (Amendment) Act, 1936. 
Before the amendment it was oniy after a winding up order that proceedings against a 
company were stayed. The amendment follows the English Act in providing that the 
appointment of a provisional liquidator should operate as a stay —Notes on Clauses. 

Objec^t of the section :—The object of the section is to prevent all litigation against 
a company which is being wound up, except with the consent of the Court, and all 
proceedings in which the company is either a defendant or a respondent arc pro¬ 
ceedings against the company. Therefore a revision petition against a company cannot 
be proceeded with after the winding up order without leave of the Cotut in which the 
winding up proceeding is going on (9). But see the para headed “Appeal & revision,” 
infra. 

Scopa :—^I'here is nothing in this section which precludes action being taken against 
servants of the company inasmuch as they are not the company itself (10). Actions 
against directors are also not included (11), nor are proceedings against the company’s 
cO'defendants (12). This section does not prevent the prosecution of a suit to which 
die company in liquidation is a necessary party (13). In such a case the Court will not 
order the plaintiff to give security for costs, unless special circumstances are shown to 
justify such an order (13). 

The managing agents and the manager of an insurance company which has gone 
into liquidation can be prosecuted for offences against the insurance law without the 
leave of the Court under this section (14). 

Procoeiltiig—moaning :—Tlus section refers to any “suit” or “proceeding” (other 
than a suit) which is a ”legal proceeding”. In short the word “other” has no ejusdetn 
l^fncns significance but is used in a purely alternative sense (15). S. 232 post has nothing 
to do with the present section (15). 

Frocoodlng against directors and officers: —^This section does not require the leave 
of the Court for institution of proceedings against directors as suc%, and there is no 
bar whatever to proceeding with the case against the directors and officers of the com¬ 
pany for defaults made by them. Consequently such a prosecution cannot be dropped 
>nerely because it was started after the company had gone into liquidation (16). See 
also note (11) supra. 


(8) Tarquaiid v. Board of Trade [18861 11 App. Cas, 

(9) Mllwa Ram v. People's jBank [1916] 36 LC. 618. 


{10)Raghubar o. Emperor [1943] O 

(11) New Zealand Banking ^pn. [i 

(12) Wells V. Estates Investment Co, 


6T 36 LC 618. 

^.N. 339. 

59] 39 L.J. (Ch.) 128. 
1867] IS W,R. 762. 


12) Wells V. Estates Investment Co. [1867] 15 W,R. 762. 

(13)McEwcn v. London See. Bank [1867] 15 L.T. 495. 

^)Ragbubar v. Emperor [1944] O. 147, 211 LC. 220, 45 Or. L.T. 333. 

(15)Shirofiiani $u^r MUls v. Governor General in Council [1945] A. 354* [1945] AIL 352, 
- ri94SJ AkJLttT* 368, [1945] E.L.T* 193* 

(l<i)Biiagiiatb v. Emp. [1948] O 109^ 48 Cr* L.|* 236. 
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Appeal A rewnwoL s-^An appeal or aa application lor revUicm arising out an 
action brought by a company docs not however come within the purview of this section^ 
and such appeal or application can be proceeded with without the leave of the liquida¬ 
tion Court (17). Where an application is made by an auction purchaser to set aside 
the sale held in execution of a decree obtained by a company in liquidation on the 
ground that the judgment-debtor had no saleable interest in the jnoperty sold at the 
date of the sale» no sanction of the Court under this section is required, as such an 
application is a defensive application (18). The word “suit” in this section means, as 
stated in s. 26, C. P. Code, a proceeding which is instituted with the presentation of a 
plaint in a Court of original jurisdiction. The expression “legal proceeding” in this 
section is coupled with “suit” and obviously means proceedings ejusdem generis, that 
is to say, original proceedings in a Court of first instance, analogous to a suit, initiated 
by means of a petition similar to a plaint. It does not include proceedings taken in the 
course of the suit, nor proceedings arising from the suit and continued in a higher 
Court like an appeal from an interlocutory order or final order passed in the suit (19). 
But the Allahal^d High Court has held that where a decree in favour of a company 
has been passed and the judgment-debtor has appealed from the decree and goes on 
with his appeal at the date of the winding-up of the company, he should be regarded 
as proceeding with legal proceedings against the company, and he cannot do so without 
leave of the Court (20). Leave to commence an appeal cannot be granted under this 
section, where such leave is applied for at a time beyond that at which the commence¬ 
ment of the appeal would become time barred (21). An appeal against a decree in 
favour of a bank was filed within time but before that the bank had gone into liquida¬ 
tion. On an application under this section to continue the appeal it was held that 
since the appeal was a proceeding within the meaning of this section, it was not valid 
and effective as it was instituted without leave and the application for leave must be 
taken to be one to “commence” and not to ^‘continue” the appeal (22), Leave under 
this section to commence an appeal after expiry of the period of limitation should not 
be granted, inasmuch as such leave cannot have the effect of reconstructing the appeal 
as a valid appeal (22). 

Defensive proceedings :—^Tliis section does not apply to a litigation brought by a 
company* .An application by an auction-purchaser at a sale in execution proceedings 
started by a company in liquidation as decree-holder to set aside that sale on the ground 
that tlie judgment-debtor had no saleable interest in the property, is a defensive applica¬ 
tion which does not require any leave of the Court under this section (23). When once 
an action by the company in liquidation itself has been proceeded with, and'is successful, 
there is no necessity for the defendant in the action to obtain leave for any defensive 
proceedings against the company(24). On this point Lord Davey said: **The respon- 


(17) Simla Banking &c. Co. v, Indo-Swiss Trading Co. [1938] L, 754; Kishen Singh t'. 
Industrial Bank [1918] 47 I.C. 392, 32 P.L.H. 1918 (F.B.); Humber A Co. r. John 
Griffiths Cycle Co. [1901] 85 L.T. 141, (H.L.); Bundclkhand M. A C. Agency 119561 
Peshu 97, 162 I.C. 416; Benares Bank Ltd. [1948] Pat. 398, 20 Pat. 470. 

(18) Benares Bank, Ltd. supra, following Kislien Singh z>. Industrial Bank, supra, and 
dissenting from Kajkumar tr. Benares Bank, infra. 

(19) Sl^kuntala v. Peoples Bank of N. India, [1941] A. 154, {1941] A,L.J. 23, disapprovin ^4 
Kishen Sing v* Industrial Bank (supra) explaining Humber dr Co. v, John Griffiths* 
Cycle Co. (supra) 

(20) Rajkumar V. Benares Bank [1941] A. 159, {1941] A.L.J. 23 disapproving Kishen Single 
V. Industrial Bank (supra) and explaining Humber dr Co. v, John Griffiths Cycle 
Co., supra. 

Kishore v. Benares Bank (194IJ O.W.N. 838. 

m)Nfeharaj Kishore u. Benares Bank [1941] A. 335, [19411 A.L.J. 385. 

(23) Benarw Bank v. Sashibhushan [1948] P. 398, 26 Pat. 470. 

(24 Jiwan Das o. People’s Bank of N. In^ [1937] L. 927. 
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ditnu now object thot the present appellants cannot proceed with the appeal without the 
leave of the Court in Ireland* I am of opinion that the objcaion cannot be maintained. 
It was the respondents who themselves proceeded with the action after the winding up 
order, by prosecuting their appeal in the Court of, Appeal, and when once an action 
by the company has been proceeded with, there is no necessity for the defendants in 
the action to obtain leave for any defensive proceedings on their part. The liquidator 
was either party or privy to the proceedings in the Court of Appeal and the respondents 
having been successful in that appeal cannot now object to the appellants defending 
themselves against the consequence of the judgment by the ordinary means of an appeal 
to this House*'(25). 

Leave :—^Lcavc under this section to proceed with a pending legal proceeding can 
only be granted where that proceeding has been instituted prior to the winding up 
order. The Court has no jurisdiction to j^vc plaintiff leave to continue a suit which is 
instituted without the Court’s leave subsequent to an order for compulsory liquidation. 
It has inherent jurisdiction to dismiss the suit on the interlocutory application for leave 
to continue the suit ((27), A similar provision is contained in s. 17 of the Presidency 
Towns Insolvency Act, 1909 under which it has been held that the leave is to be obtained 
iHiforc the commencement of the suit and cannot be granted after the same has been 
filed (28). But a recent Full Bench of the Lahore High Court has held that a suit 
instituted against a company in liquidation without leave under this section should not 
be dismissed on that ground alone, and where the plaintiff subsequently applied for leave 
within the period of limitation and the leave is granted only after its expiry, limitation 
should be calculated as if the suit had originally been instituted with leave (2*?), A 
“suit” and an “action” arc interchangeable terms so far as procedure in India is 
concerned, and the words in the present section being borrowed from the English law, 
the meaning attached to the words in English decisions should be followed (29). 

Insolveiicy proceedings ;—^Thc provision of this section are very wide and though 
an application for discharge of an insolvent may not start independent proceedings, the 
section would require leave of the High Court even for continuation of the insolvency 
proceedings already taken (30). 

Effect of winding up order :—^Wherc a company is being wound up by or sub¬ 
ject to the supervision of the Court, any attachment, scquestraiian, distress or execution 
put in force against the estate or effects of the comjjany is, unless leaie to proceed is 
given by the Court, avoided altogether (31), so that no interest in any goods seized is 
acquired even against third persons (32). The C.ourt will set aside a judgment obtained 
without leave after the winding up order (33). The provision applies to distress for 
lent (34) or rates (35). A suit or application can only be instituted or made with the 
leave of the Court (36). But it has been held by the Inhere High Court that where 

(25) Humber 5c Co. u. John Griffiths Cyde Co. (supra). 

{27)Hamaraln v. Ranl^ia Lai [19401 C. 166, [1939] 2 Cal. 425. See Steel Construction Co. 

[1936] 40 CW.N. 312. 

(28) In re Dwarkadas [1915] 40 Bom, 235. 

(2^^) Nazir Ahmad r. Peoples Bank of N, India [1942] L. 289 (F.B.), [1942] Lab. 517, 204 
I.C. 74 overruling Pe^les Bank of N. India v. Fatcbchand & Co. [1936] L 401; see also 
Suresh Chandra v. mnk of Calcutta [1950] 54 C.W.N. 832 per Harris C. J. and 

fit)) Safari V. People* Bank of N. India [1937] 169 I.C. 625. 39 P.L.IL 717. 

31) Hal*. (Hall»h.) p. 7b. See also t. 232. 

(32) Artistic Colour Printing Co. [1882] 21 Ch. D. 510; see New City C. Club Co. [1887] 
34 Ch. D. 646 (CA.). ® ‘ J ^ 

33) Harford v. Amicable M. L. A. Co. [18711 S I.R. (CL.) 368. 

(34)Higgln«rtiaw M. Spinning Co. [18^ 2 Ch. 544. 

35) Dry Docks Conm. [1888] 39 Ch. D. 306 (CA.). 

(55) AU Akbtar v. F^e’s luduitflal Bank [1920] 18 AX.J. 296. 
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leave has been obtained within the period of limitation, it would be useless to dismiss 
the suit compel the plaintiff to bring another suit after obtaining the leave (37). 
It has however been held by the Calcutta High Court that if after an order for winding 
up is passed, a suit is instituted against the company, the Court has inherent jurisdiction 
to di**^***^ t he suit as incompetent. On an interlocutory application under this section 
the winding up Court has no jurisdiction to give the plaintiff leave to continue a suit 
instituted without leave subsequent to the winding up order (38). 

Execution :—^**Pfoceeding” in this section is not confined to an original proceeding, 
but covers execution proceedings also. Thus where execution proceedings were started 
under a mortgage decree by the decree-holder, and a bank (limited company), which 
had been impleaded as a party to the suit as well as the execution as it was a puisne 
mortgagee, went into liquidation subsequent to the filing of the execution proceedings, 
it was held that the bank not being a mere pro forma defendant but liable to pay the 
amount of the mortgage debt a sanction of the Court which passed the winding up 
order was necessary under this section for continuing the execution proceedings (39). If 
execution or process of the nature has been duly levied or put in force before the 
winding up commenced so as to make the creditor a secured creditor, a stay will be 
refused or leave to proceed and to sell given (40), unless the liquidator pays the debt (41) 
or there arc special circumstances. Service of a garnishee order nisi is, for this purpose, 
equivalent to execution (42); but an order appointing a receiver by way of equitable 
execution does not per se make the judgment-creditor a secured creditor (43). If the 
writ has merely reached the hands of the sheriff, but he has not seized at the com¬ 
mencement of the winding up, the Court will not, in the absence of special circumstances, 
allow execution to be levied (43); for an execution is not put in force unless possession 
is taken imder it (44). As to a mortgagee submitting to have his rights determined see 
the case noted below (45). 

An attachment of the assets of a company (which is subsequently wound up), which 
has not been completed by sale, cannot be treated as having been completed before the 
commencement of the winding up, so as to allow such attachment to prevail over the 
interests of the body of creditors as a whole (46). The decree-holder in execution attached 
the amount due from a bank to the judgment-debtor. The company having gone into 
liquidation and a liquidator having been appointed, the decree-holder applied for leave 
under this section to proceed with his pending execution cases which was given in the 
following terms: "Leave to applicant ‘to proceed with* several proceedings referred to 
in the written affidavit against official liquidator**; held that the leave was granted only 
for the purpose of garnishee proceedings and it did not authorize the decree-holder to 
proceed in execution against the bank (47). 

When a company in winding up attaches certain property in execution of a decree 
in its favour as that of its judgment-debtor, any claim petition by a third party cannot 
be regarded as "other legal proceeding” within the meaning of this section. Hence 
such a claim petition can be proceeded with against the company without leave of the 
Court, for it would be more inequitable that a company in liquidation should institute 

(37) Peoples Bank of N. India v. Fatehchand (supra). 

(38) Har Narain v. Kanhaiya Lai (supra). 

(39) Calicut Bank v. Mekhat 11943] 2 MX.J. 448, [1943] M.W.N. 702, 56 M.L.W. 644. 

(40) Re Opera Ltd. [1891] 3 Ch. 260 (C.A.). 

(41) Roundwood Colliery Co. [1897] 1 Ch. 373. 

(42) Stanhope S. Colliery [1879] 11 Ch. D. 160. 

(43) Croshaw v. Lyndhurst Ship Co. [1897] 2 Ch. 154. 

(44) London & Devon Biscuit Co. [1871] 12 Eq. 190. 

1151 Steamship Co. [1879] 12 Ch. D. 882. 

(46) Rajbari Ice Faaory [1936] 41 CW.N. 597. 

(47) Kame8hwar o. Kuleshwar [1942] P. 508, 21 Pat. 287, 202 LG m 
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esficutioii proceedings and rely upon this section to debar persons trom defending their 
property in thos^ execution proceedings (48). But it has beten held that where in 
execution of a decree obtained by a company in liquidation certain property has been 
attached as belonging to the judgment-debtor, and a third person has unsuccessfully 
objected to the attachment on the ground that the property belonged to him and not 
to the judgment-debtor, such person cannot bring a suit under Or. 21* r. 63, C, P. Code 
against the company for a declaration of his title without having first obtained under 
this section leave of the Court which passed the winding up order (49). 

The leave of the Court is essential for the purpose of proceeding to execution even 
in the case of a decree obtained by the Government; there is no exception to this 
section (50). But when a company in liquidation itself starts certain execution pro¬ 
ceedings, it is not entitled to rely on this section to debar persons from defending their 
property in the execution proceedings. Objections under O. 21, r. 58 C. P. C. can be 
raised during such proceedings and if the Court refuse to entertain the objections on 
the ground that the leave of the liquidation Court has not been obtained, the order will be 
open to revision (51). 

S. i45, Cr. P. Code :—This section is not meant to override an express enactment 
in s. 145, Criminal Procedure Code, by which a Magistrate, if satisfied that a dispute 
likely to cause a breach of the peace exists, is bound to call on the parties to attend his 
Court and put in their claims as regards acuial possession (52). 

Executive act :—An order passed by a Custodian of Evacuee Property under 
Bombay Act XXIV of 1949 vesting certain property in him is merely an executive act 
and cannot be termed as a legal proceeding within the meaning of this section, and 
therefore no leave under this section is necessary (53). 

Where proceedings will he allowed to continue 'Proceedings will be allowed to 
continue where they arc to enforce a mortgage or security upon the company's property, 
or where the company is a necessary party to an action against other persons, or where 
an action is the most convenient mctiiod of trying a question, or where a shareholder 
has commenced proceedings for rescission and rectification of the register before the 
winding up, or where the claim is for specific performance or for recovery of posses¬ 
sion (54). Leave to continue a suit against the company should be gh en where some 
question arises which cannot be satisfactorily determined in the winding up pro¬ 
ceeding (55), 

In a suit against a company to restrain trespass, liberty was given to the plaintiff, 
after a winding up order, to proceed with the suit (56). Where a suit is instituted by a 
shareholder to restrain the company from amalgamating with another company whidi, 
since the resolution for amalgamation, is ordered to be wound up, the' Court will, on 
summons, give leave to the plaintiff to proceed with the suit on his undertaking not to 
enforce any decree which he may obtain, without the leave of the Court (57), 

Where the decree sought to be executed is one assigned by the company since gone 
into liquidation, the judgment-debtor cannot maintain the objection that the execution 


(48) Palghat Wariar Bank v, Padmanabhan [1950] M.W.N. 623, 63 M.L.W. 852, [1950] 
2 M.L.J. 450. 

(49) Shakuntala v. Peoples Bank of N. India [1941] L. 392 (F.B.), 43 P.L.R. 505. 

(50) Bank of Behar u. Secretary of State [1932] P. 1. 

(51) Mt. Zamrut u. Peoples Bank of N. India [19361 Pesh. 185, 164 I.C. 1012. 

(52) S. N. Mukherjee u. Krishna Dassi [1933] C. 433. 

(53) Liquidator Janda Rubber Works u. Coucctor of Bombay [1950] E.P, 204. 

(54) Sec Hals. (Hailsh.) pp. 719-20. 

(55) Tawahir Singh v. Spinning & Weaving Co. [1918] 47 LC. 1005. 

(56) Wylcy v, Exhall Coal inning Co. [1864] 33 Bcav, 538. 

(57) Marine Investment Co. [1864] 17 L-T- 535, 

65 



SM 


INDIAN COMPANY LAW 


[S. 171 


proceedings arc incompetent for the reason that no leave of the Court was obtained when 
the oompany presses no such objection and the judgment-debtor did noiitake the objection 
in the Court of first instance (58). 

Effect of failure to file suit Where the managing director of a company which 
was being wound up by Court presented a claim against the company and asked that his 
application should be treated as an application to file a suit against the official liquidator 
under this section and he was allowed time for the purpose, but he failed to file the suit 
within the time granted and the Court refused to grant him a further extension of time, 
such refusal amounted to a dismissal of his claim, and he could not turn round and ask 
the Court to inquire into the claim under s, 191 and adjudicate on it in the liquidation 
proceedings (59). The correctness of this decision, it is submitted with great respect, is 
open to doubt. ^ 

Effect of windiiig up pi^’occMsdings in England s—^The liquidation Court will restrain 
a person within its jurisdiction from taking or continuing actions or proceedings out of 
the jurisdiction (60). Where a company was being wound up by the Court of Chancery 
in England, all actions brought again&t it in India were ordered to be stayed in the case 
noted below (61). But a suit may be brought in the Court of this country against a 
company that is being wound up in England without leave of the Court of Chancery. 
The High Court will however in the exercise of its general power stay the proceedings 
where the circumstances are such as to render it proper to do so (62). Parliament never 
legislates, unless expressly so mentioned in the statute, respecting colonial or Indian 
Courts (63). But the fact that the property is out of the jurisdiction dt^es not prevent 
the application of the Act (64). Where a company has in England been ordered to be 
wound up, judgment-creditors who ha^e proved will not be allowed to attach property 
in Ii^dia belonging to the company (63). 

**Court'^ meaning :—^For meaning of the word ‘"Court” see s. 3 ante. This section 
contemplates that the application for leave shall be made to the Court or that branch 
of the Court in which the,winding up order shall liave been made and not to that Court 
or that branch of the Court where the suit may have been instituted (65). The authority, 
who Is responsible to see whether winding up proceedings would be properly safeguarded 
or not by the granting or withholding of lca\e, is the company Judge. If he thinks 
that the leave may be granted, it is not the business of anybody else except the Court 
of appeal to say that the leave should not have been granted ( 66 ). 

Court’s jurisdiction :—^Thc Court has jurisdiction under this section, after a 
winding up order has been made, to restrain any suit or other legal proceeding against 
the company in any part of India or Pakistan, as the case may be, and has power under 
8 . 200 to enforce such order (67). The Court has jurisdiction to restrain a British 
subject from taking proceedings in a foreign Court ( 68 ); but it cannot take away from 
a creditor the fruits of judgment in rent {e.g., against a ship) obtained by him in a 
foreign Court, a judgment in retn being final against every one including the liquida- 

(58) Pabna Dhana Bhandar Co. v. Jagneswar [1933] 37 C.W.N. 909. 

(59) General Agencies & Traders, Ltd. v. Viswanadhan [1941] M. 855, [1941] 2 M.L.J. 
417. 54 M.L.W. 275. 

(60) Re Jenkins & Co. [1907] 51 Sol. Jo. 715. 

( 6 1) Pcit 8 Ch V. Commercial Banking Corpn. [1866] 1 Ind. Tur. N.S. 363: see also Scindc 
Ry. Co. f 18741 9 Ch. App. 557. 

(62) Bank of Hindustan See. v, Prcmchand Raichand [1868] 5 Bom. H.C.R. 03. 

(63) Ptt Mellish L. J. in Exp. Scindc Ry. Co. [1874] 9 Ch. App. 557, 560. 

(64) Wanzer Ltd. [1891] 1 Ot. 305. rr » ^ 

Investment Co. [1867] 15 L.T. 658, 

Industrial Bank v. Ram Chandra, infra. 

International Pulp & Paper Co. [1876] 3 Ch. D. 594. 

(68) North Carolina Estate Co. [1889] W.N* 53, S T.L.R. 328. 



S. 1711 


INDIAN COMPANIES ACT 


515 


tor (69). This section does not apply to proceedings pending in a foreign Court. The 
Court can* however* in the exercise of its equitable jurisdictioti in personam, restrain a 
respondent properly served in this country from proceeding with an action brough^t in 
a foreign Court to enforce a liability incurred abroad; but as against a respondent 
domiciled abroad, a substantial justice is more likely to be attained by allowing the 
foreign proceedings to continue and in such a case the Court will not, as a rulfc, exercise 
that jurisdiction (70). 

It was held by Panckridge J. that under this section leave to proceed with a pending 
legal proceeding could only be granted where that proceeding had been initiated prior 
to the winding up order; the Court has no jurisdiction to give the plaintiff leave to 
continue a suit instituted without leave subsequent to the winding up order (71). This 
case has however been recently dissented from by Harris C. J. and Banerjee J. who 
have held that leave under this section to institute a suit or other legal proceeding 
against a company in liquidation is not a condition precedent and that the Court has 
jurisdiction to grant leave to proceed with a suit or other legal proceeding against such 
a company, even though such leave was not obtained before the commencement of 
such suit or proceeding (72). 

A regular suit brought by an unsuccessful claimant of attached property against a 
company in liquidation is not a part of the proceedings of execution and therefore 
cannot be commenced without leave of the liquidation Judge (73). On the other hand 
leave given to proceed with a suit does not extend to execution (74). 

Under this section the Court has a wide discretion in the matter of granting leave. 
It may grant leave unconditionally, it may grant it on terms or it may refuse it 
absolutely. But in the exercise of tlois discretion the Court cannot act arbitrarily or 
capriciously (75). Where leave had been given to certain creditors to proceed to execu¬ 
tion while the winding up proceedings were pending, but before winding up order had 
been made, it was held that the leave to proceed was not affected by the winding up 
order (76). 

On an application under this section there is nothing to preclude the winding up 
Judge from adjudicating upon a question of title raised by an unsecured creditor whose 
claim is disputed by the official liquidator, the question being expressly covered by 
s. 229 (77). The official liquidator represents all the unsecured creditors and it is their 
right to challenge through him a transfer of property belonging to the company, if the 
transfer is believed to lx: fraudulent and either voidable under s. 53 or void under s. 54 
of the Provincial Insolvency Act, 1920(77). 

When leave has been granted pending the suit, the leave is not to be treated as a 
nullity^ and the suit cannot be dismissed on the ground that before if commenced no 
leave has been obtained (78), 

Effect of want of knowledge :—^A sale of the assets of a company, after winding 
up order, in execution of a decree passed before the date of that order without the 

(69) Minna Craig S. S. Co. o. Chartered Merc, Bank [1897] 1 Q.B. 460. 

(70) In re Vocalion (Foreign), Ltd. [1932] 2 Ch. 196. 

(71) Steel Construction Co. [1936] 40 C.W.N. 312. 

(72) Sure8h Chandra v. Bank of Calcutta [1950] 54 C.W.N. 832 dissenting from Sted 
Construction Co. [1936] 40 C.W.N. 312 and Har Narain o. Kanhaiya Lai [1939] 2 
Cal. 425* relying on Hansraj u. O. L. Dehradun M. El. Tramway Co. [1933] 60 LA 
13 and approving Nazir Ahmad Peoples Bank of N. India [1942] L, 289. 

(73) Bhawani v. Industrial Bank [1919] 50 I.C. 645. 

(74) l8wardas v. Dhanji Shah [1892] 16 Bom. 644. 

(75) Punjab Pulp Sc I^per Mills [1932] L. 475, 38 PX..R. 555. 

(76) Sylhet Sc Cachar Tea Co. [1866] 2 Ind. Jur. N.S. 94. 

(77) Anand v. Dinshaw Sc Co. [1942] O. 417* [1942] O.W.N. 319, 200 LC. 48$. 

(78) P^ple*s Industrial Bank v. Ram Chandra [1930] A. 503* 53 All. 430. 
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permisflioii of the Court* iu voidable at the instance of the liquidator^ Want of 
knowledge of tibe winding up order docs not validate such a sale (79)* When the 
execution Court becomes aware of the winding up, it should refuse to confirm the sale (79)* 

Disabilities of persons alleged to be contributories i-^Persons alleged to be con¬ 
tributories cannot, after the winding up order, be allowed to have recourse to an action 
for the purpose of having an adjudication upon thdr liability to pay calls on their 
shares* Such matters are peculiarly within the jurisdiction of the Court conducting 
the liquidation and cannot be decided by another Court (80). But a debtor to a com¬ 
pany who is not a member is entitled in an action by the liquidator to recover the 
amount due from the former, to plead by way of set off that an ascertained sum of money 
is then due to him and to claim that only such balance, if any, as is due to the 
company, is recoverable from him (81). 

Application for substitution :—An application by a transferee of a decree obtained 
against a company, which has since gone into liquidation, for substitution of his name 
as decree-holder under s. 47 (3) C. P. Code must, inspite of the provisions of this section, 
be made to the execution Court and not the winding up Court. After that the decfee- 
holder is to make his claim to the liquidator (82). 

Secured creditor :—A person claiming to be a secured creditor cannot be forced 
to prove his debt in liquidation, but he can stand outside the winding up proceedings 
and rely upon his security for whatever it is worth. When such a person asks for leave 
to sue, the prayer should ordinarily be granted, unless there are special grounds to 
support the contrary course, or the same relief is given to him in the winding up (83). 
But where he stands by for a pretty long time after accrual of the cause of action and 
takes no steps to enforce his security, leave siiould be granted on terms (84). 

Secured creditor’s remedy :—Although the winding up Judge has jurisdiction to 
refuse leave absolutely, it cannot, under colour of refusing leave or otherwise, annul or 
modify a secured creditor's security or decree. The winding up Judge should refuse 
leave absolutely only in exceptional cases. Ordinarily he should refuse leave only for 
such time as may be necessary to enable him in the particular circumstances of each 
case to determine whether he will direct the liquidator to pay off the claim and thus 
save unnecessary costs to the estate or whether he will give leave to proceed, or whether 
he will direct the liquidator to take such steps as may be open to him to get the decree 

set aside (85). Upon a winding up a debenture-lioldcr is entitled to enforce his charge, 

even though his debenture has not matured ( 86 ) and leave to him to continue the action 
will be given unless the liquidator can and does give him the same relief in the liquida¬ 
tion proceedings (87). Where properties are ordered to he sold by the winding up Court 
without prejudice to the rights of the secured creditors to proceed in the usi% way, 
the secured creditor’s suit previously permitted to be prosecuted would not be stayed ( 88 ). 
Leave under this section is not given on an ex parte application (89). 

(79) Ba]deo v. United Bank of India [1917] 2 Pat. L.J. 77. 

(80) Amritsar National Banking Co. v. Mohan Lai [1917] 37 I.C. 791. 
i81)Meherchand v, Amritsar Bank [1915] 28 I.C. 9/5. 

(82) Ka8hi Prasad v. Union Bank [1919] 17 A.L.J. 464. 

(83) David Lloyd & Co. [1877] 6 Ch. D. 339. 

(841 Punjab Pulp & Paper Mills [1932] L. 475, 33 P.L.R* 555. 

{85)Han8raj v. Dehra Dun Mussooree E. Tramways Co. [1929] A. 353 (F.B.), 51 All. 
I.C. 273. In this connection see the views of Niamatuliah J., at p. 363. 

(86) Wallace v. Universal & Co. [1894] 2 Ch. 547 . ^ 

(87) Joshua ^Stubbs, Ltd. [1891] 1 Ch. 268; see also Strong a Carlyle Press [1893] 1 

Hukumchand t;. Radhakissen [1925] C. 916, 29 C.W.N. 715. • 

’ Constmctioii Co. 
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Wbcre a ikcree has been obtained under a charge i^hich has not been registered 
under s. 109 even prior to the winding up application^ an application for leave to 
proceed with the execution thereof will be refused (90). 

Waiver hf company :—It is competent for a company or its liquidator to waive 
a plea founded on this section and in such circumstances it is not part of the duty 
of the Court to put the section into operation (91). But a liquidator cannot waive the 
bar created by this section in such a way as to require him to admit a claim under a 
decree rendered inoperative by that bar. A decree obtained against a company after 
a voluntary winding up has been superseded by a winding up order under supervision 
of the Court is invalid as it contravenes this section (92). 

Voluntary liquidation :—In the case of a compulsory winding up a creditor is 
debarred from proceeding by way of action, unless he can show special grounds for 
granting him leave to do so; but in the case of a voluntary liquidation the onus is on 
the liquidator to show that an order should be made staying an action; for prima facie 
the ordinary tribunal is the proper one to decide upon a claim against the company (93). 

**Tlic general practice”, observed Lort-Williams J., “with regard to staying cxecu* 
tions where there is a voluntary liquidation, has been described by Scrutton, L. J. in 
Anglo-Baltic &c. Bank v. Barbar & Co. [1924J 2 K.B. 410 (418). He states the general 
practice to be to grant an order staying execution for the reason that the execution, if 
allowed, would necessarily interfere with the distribution of tlte assets pari passu, and 
that it was only in very special circumstances that the Court would depart from that 
general practice, such as, for instance, where the judgment-creditor had been induced 
by a false pretext on the part of the company to postpone the execution as was the 
case in Armorduct Manufacturing Co. v. General Incandescent Co. [1912] 2 K.B, 143” (94). 

Where a company has gone into voluntary liquidation, it can be sued for debts 
due by it incurred prior to the liquidation, although the fact that there are liquidators 
may be material if execution of the decree is sought (95). Under s. 136 of Act VI of 
1882 it was held that the langmige showed that the proceedings in execution were 
regarded as distinct from the suit for the purposes of that section; therefore the leave 
given to proceed with a suit was not authority for proceedings taken in execution p£ the 
decree in the suit authorized (96). ^ 

After a bank had been ordered by the Court to be w'ound up, a person sued both 
the voluntary and the olficial liquidators of the bank for recovery of his pay for liis 
employments by the voluntary liquidators for the period prior to the winding up order; 
it was held that this section applied to the case and that the suit could not ^ enter¬ 
tained without the Court’s leave (97). 

The passing of resolutions for a voluntary winding up docs not, like an order for 
winding up by or under the supervision of the Court, stay any proceedings or invalidate 
executions or distress or prevent actions or other proceedings being brought or continued 
against the company without the leave of the Court. But on an application being 
made the Court has jurisdiction to stay any action, proceeding, attachment, distress 
or execution against the company or its estate and effects on such terms as it thinks 
fit. Until a stay is granted a creditor may commence or continue any such proceedings 
and the liquidator may obtain a supervision order to protect himself against actions 

{90)Sathgram Coal Co. [19361 40 C.W.N. 1171. 

(91) Hill V. B. & K. Theatre Ltd. [1914] S.C 913. 

i 92) Allahabad Banking & Trading Co. [19281 A. 165, SO All. 419, 109 LC 22. 
93)Marwar Bank v. Panna, Lai [1915] 19 PX.R., 27 LC. 685. 

941Rajbari Ice Factory [1936] 41 CW.N. 597. 

95) Kothandapuai v. SoouuQdanun [1892] 15 Mad. 97. 

9«)Ii«atdaa8 v. Dbanii Shah [1892] 16 Bom. 644. 

97)Jiinm Lai v. Badbanath [1917] 37 LC. 427. 
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thieatened and so save the expenses of applying for the stay of proceedings against the 
company (98). 

A creditor who, before the resolution to wind up voluntarily, commenced an action 
against the company, but did not obtain judgment until after the resolution, is not 
entitled to enforce his judgment so as to obtain priority over other creditors for his 
judgment-debt and costs, and if subsequently to the judgment a supervision order is 
the Court may, in the exercise of its discretion under this section, either stay 
further proceedings in the action or allow the plaintiff to continue them on terms (99). 

An old company was being wound up voluntarily for forming a new company of 
the same name. Upon a threat of action against the old company the liquidator 
petitioned the Court to continue the voluntary winding up under supervision: held 
that the liquidator was entitled to the protection K)f the C'ourt under this section and 
8. 225, and that s. 216 did not apply to the threat of action made subsequent to and 
outside the voluntary winding up(l). 

In the case of a voluntary winding up, although the commencement of the winding 
up does not automatically stay proceedings (2), the Court lias power under s. 215 
(now s. 216) on the application of the liquidator or a creditor or contributory to order 
a stay (3). But if in an action against a company in voluntary liquidation the liquidator 
denies liability but shows no special reason why a stay should be granted, the action 
will be allowed to proceed (4). If an order is made staying an action brought against 
a company which is already in voluntary liquidation, the plaintiff may be ordered to 
pay the costs of the application (5). If a distress has been levied by a lessor before 
the commencement of a voluntary winding up, but has not been completed by sale, 
the Court will not, at the instance of the liquidator, restrain further proceedings under 
the distress unless there are reasons which render it inequitable to allow the distress 
to go on (6). 

Practice: —^The practice is that a heavy contested money claim against a company 
and its agents, where the allegations are that the debt was really a personal debt of 
the agents which they fraudulently attempted to foist on to the company, is usually 
left to be decided by a suit (7). 

Creditors not to change their position : —^An unsecured creditor cannot be turned 
into a secured creditor after winding up by granting him specific performance of an 
agreement to create a charge. A rigid line is drawn at the winding up and creditors 
should not be allowed to change their position after the date of commencement of the 
winding up (8). 

Rights of Crown. :—It was held that the effect of this section was not to restrict 
any of the rights to recover debts due to the Crown which it might possess by virtue of 
its prerogative (9). But this view is not correct (10). There is no exception to this 


(98) Marwar Bank v, Panna Lai (supra). 

(99) Thurso New Gas Co. [1889] 42 Ch. D. 486. 

(1) Zoedone Co. [1883] 49 L.T. 654. 

(2) East India Bank [I866J I Ind. Jur. N.S. 330. 

(3) Westbury v. Twigg &c. Co. [1892] 1 Q.B. 77; Eastern Investment Co. [1905] I Cb 
352; see notes to s. 216. 

(4) Currie v. Consolidated K. C. Corpn. [1906] 1 K.B, 134. 

a. [1894] 2 


(5) Freeman v. General Publishing Co. 


2 Q.B. 380. 


{6)Roundwood Colliery Co. [1897] 1 Ch. 373. 

(7) Maneklal u. Saraspur Manufacturing Co. [1927] B. 167, 29 Bom. L.R. 253. 

(8) Maneklal v. Saraspur Manufacturing Co., (supra). 

(9) West Laikdih Coal Co. [1926] 53 Cal. 328, per Page J.; Secretary of State v. Bombay 
Ending & Shipping Co. [1868] 5 Bom. H.C.R. 2.1; Henley & Co. [1878] 9 Ch. V. 

i but see Food Controller v. Cork (infra). 

(10) Food Controller v. Cork, infra, and the cases in notes 1! to 14 infira. 
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sectUm and the leave of the C!ouit is essential for the purpose of proceeding to execu* 
tion even in the case of a decree obtained by the Government (11). Where income tax 
is justly and legally leviable there will be no difficulty in obtaining leave of the Court 
to enforce payment of the’tax (12). See notes to s. 230. 

The initiation by the Income Tax Officer of steps to recover the amount of the 
assessment under s. 46 of the Income-Tax Act, 1922 and the prosecution by the Collector 
of those steps amount to “commencing*^ or “proceeding with” a “suit or other legal 
proceedings.” The Income-Tax Department cannot therefore without the leave of the 
winding up Court, continue the proceedings for summary collection of the income-tax 
claimed “outside the winding up** (13). On appeal from the last cited case the Federal 
Court has held: (1) that there is no priority of Crown debts of a company in liquidation, 
save those expressly conferred and limited by the Companies Act itself, e.g., by ss. 230 
and 232 (2), and the Indian law on this point is the same as the English law as laid 
down in Food Controller v. Cork(\\)\ (2) that the recovery of arrears of income-tax as 
arrears of land revenue through the machinery of s. 46 (2) of the Income Tax Act, 
1922 is a “legal proceeding’* within the meaning of the present section (14). Conse¬ 
quently before forwarding the requisite certificate under s. 46 (2) of the Income Tax 
Act, 1922 to the Collector for recovery of arrears of income tax from a company against 
which a liquidation order was made before the assessment, leave of the Court under 
the present section is necessary (14). 

Limitation ceases to run :—The liquidator being a trustee for the creditors, time 
to recover a debt due from the company docs not run after an order or resolution for 
winding up. The date for testing the liability is the commencement of the winding 
up (IS). 

Applicability of section :—^This section applies to liquidation under the Court’s 
supervision as well as to liquidation by the Court (16). The liquidators cannot waive the 
bar created by this section in such a way as to require them to admit a claim under 
a decree rendered inoperative by that W(17). 

In order that this section may apply, there must be pending in Court proceedings 
against the company in respect of which a winding up order has been made or a 
provisional liquidator has been appointed. Where criminal proceedings are instituted 
against the manager of a banking company in respect of certain acts of his as manager, 
the proceedings so pending cannot be regarded as proceedings against the company 
itself, so as to make the section applicable to the case (18). 

Court’s discretion ;—^An appellate Court does not ordinarily interfere with the 
discretion of a Court in the matter of granting leave to continue an action against a 
company which is being wound up (19); but where the order of the Court is wholly 
wrong, it will not be sustained (20). 


(11) Bank of Behar v. Secretary of State [1932] P, 1, following Food Controller v, Cork 
[1923] A.C. 647. 

(12) Commrs. of Income Tax r. O. L. Agra Spinning & Weaking Mills [19341 A. 170, 

[1934] A.L.J. 221. c t ^ i j , 

(13) Shiromani Sugar Mills v. Governor General in Council 119451 A. 354, [1945] All. 352, 
[1945] A.L.J. 368, [1945] F.L.J. 193. 

(141 Governor General v, Shiromani Sugar Mills Ltd. [1946] 50 C.W,N. (F.C.) 10. 

^^1^520^ Mills V. Jaunpur Sugar Factory [1927] A. 161 F.B., 25 A.LJ. 277, 

06)Vpj^r^l!adh Rice Mills r, Janpur Sugar Factory [1927] A. 161 (#.B.), 25 AX.J, 277, 

(171 Allahabad Union Bank [1928] A. 165, 26 A.L.I. 131, 50 All. 419; see also s. 225, d. (21. 
( 8) Sunil Krishna v. Krishna Chandra [1949] C. 689, [1949] D.L.R. (Cal.) 16- 
Thames Plate Glass Co. v. Land A' Sea &c. Co. [1871] 6 Ch. App. 943. 

Amritsar National Banking Co. v. Mohan Lai [1917] 37 LC. 79L 
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171 A. (/) For the purposes of this Act, so far as it relates to 
the winding up of companies by the Court, the term ‘‘official 
receiver*' means the official receiver attached 
*” *** Court, or, if there is no such official 

receiver, then such person as the \Central 
Government] may, by notification in the [official Gazette], appoint 
for the purpose. 

(2) On the making of a winding up order, the official receiver 
shall become the official liquidator of the company and shall con¬ 
tinue to act as such until his further continuance is terminated by 
an order of the Court. 

(3) The official receiver shall as such official liquidator forth¬ 
with take into his custody and control all the books, documents and 
the assets of the company. 

(4) The official receiver shall be entitled to such remuneration 
as the Court shall fix. 

Amendment ;~-Thi8 section is new. It has been introduced by the Companies 
(Amendment) Act, 1936, as inconvenience was experienceil through the office of official 
liquidator remaining vacant after a winding up order has been made. This section 
is designed to secure that a public official shall automatically l>ecome the liquidator 
until some other person is appointed by the Court and tan undertake the work. In 
8ub-s, (1) the words within square brackets ha\e been substituted for the words “liOcal 
Government*' and “IcKal official Gazette” respectively by the Government of India 
(Adaptation of Indian Laws) Order, 1937 which came into ojieration on 1st April, 1937. 
But with effect from Ist April, 1938, the Central Government has entrusted its functions 
under the said sub<section to Provincial Governments. See Gazette of India dated 26th 
March, 1938, Part I, p. 440. 

As to the service of notice to the official receiver of the winding up order, sec 
Rule 65 of the Calcutta High Court Rules 1939. 

172. (4) On the making of a winding up order it shall be the 
duty of the petitioner in the winding up pro- 

ordCT^to”^bc'^ffled^wi'S and of the company to file with the 

registrar. registrar a copy of the order within a month 

from the date of the making of the order. 

(2) On the filing of a copy of a winding up order, the registrar 
shall make a minute thereof in his book relating to the company, 
and shall notify in the [official Gazette] that such an order has been 
made. 

(3) Such order shall be deemed to be notice of discharge to the 
servants of the company, except when the business of the company 
is continued. 

Amendment By the Companies (Amendment) Act, 1936, for the original sub-s. (1) 
the new snb-s. (1) has been substituted. The Selea Committee observed: "We think the 
duty cd filing with the registrar a copy of the winding up ordet should be on both the 
company and the petitioner.” In tu^s. (2) the words in italics within square Iwackets 
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Jure beoi tulMtitiHed for “local official Gazette” by the Gomenunent d India (Adapt^- 
tiOD of Indian laws) Order, 1937. 

* 

SUB^o (3). Notice of dbcherge to senreaU An order for compulsory winding 
up has ^e same effect as a notice of discharge given on the day when the winding up 
order was made and servants are not entitled to payment in full in priority to other 
creditors (21). The order however operates as a wrongful dismissal of the servants of 
the company and damages are allowed for breach of contract of service (22). Where 
the business is continued after the winding up order and the former servants are actually 
employed, the old contract between the company and the servant continues in force 
and notice of discharge must be given pursuant thereto (23). The rule that an order 
for winding up operates as a notice of discharge to the servants when the business of 
the company is not continued after the date of the winding up order, applies though 
the liquidator without continuing the business employs the servants in an^ogous duties 
with a view to reconstruction (24). The reason for holding such an order to operate as 
a notice of discharge is that it changes the personality of the employer, e.g., substitutes 
the liquidator for the company (22). 

In Tolimtary winding up :—^The decision as to whether a voluntary winding up 
operates as a dismissal of servants are conflicting, but the better opinion is that it 
does not(22). 

As to the priority of payment of the servants' wages or salaries in liquidation, 
see s. 230 and notes. 

As to the duty of the petitioner to send notice of the winding up order to the 
Registrar of Companies, see Rule 65 of the Calcutta High Court Rules, 1939. 

173. The Court may at any time after an order for winding 
lip, on the application of any creditor or contributory, and on proof 
to the satisfaction of the Court that all pro- 
ceedings in relation to the winding up ought 
to be stayed, make an order staying the pro¬ 
ceedings, either altogether or for a limited time, on such terms and 
conditions as the Court thinks fit. 

Where the order is made :—The Court has power to make an order staying all 
proceedings in the winding up (25). The power to make an order for the stay of 
proceedings under a voluntary winding up has been given to the Court by this section 
read with s. 216 (26). The winding up proceeding will not be stayed on the application 
of the company alone (27), or of an alleged contributory who docs not admit himself to 
be a contributory (28). In dealing with such an application for stay of proceedings the 
Court has to see whether a stay will be conducive or detrimental to commercial morality 
and to the interests of the public at large (29). 

(21) Chamnan's case [1866] I £q. 346. 

(22) Midland C. D. Bank v. Attwood [1905] 1 Ch. 357; but see Rdgate v. Union 
Manufacturing Co. [1918] I JC.B. 592. 

(23) Exp. Harding [1867 L.R. 3 1^. 341. 

(24) MacDowairs case [1886] 32 Ch. D. 366. 

(25) Re Condcs Co. [1892] 36 aj. 593. 

(26) Eastern Investment Co. [1905] I Ch. 352; Punjab Co-operative Bank [1919] 49 I.C. 
412; '‘Steamship Titan" Co. [1888] W.N. 17, 58 L.T. 178; Sdianschicff te. Syndi¬ 
cate [1888] W.N. 166. 

(27) Re Baxters Ltd. [1898] W.N. 60. 

(28) Conrinentai Bank [l^j 15 W.R. (Eng.) 548, 16 L.T. 112. 

(29) Punjab C<H>peraiiK tmk (supra), 

66 
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During the pezulency of a suit for dedaration that a resolution passed at a meetiikg 
of directors was illegal an order for winding up of the company was made« but the 
winding up proceedings were stayed under this section till the decision of the suit (30). 

An application for stay is frequently made when a re-organization under $« 153 or 
a reconstruction is contemplated (31); but the Court will refuse consent^ if the directors’ 
conduct requires investigation (32). % 

Where not :—In exercising its jurisdiction to stay winding up proceedings the Court 
would* so far as possible* act upon the principles which are applicable in exercising juris* 
diction to rescind a receiving order or annul an adjudication in bankruptcy against an 
individual* in which case the Court refuses to act upon the mere assent (33) of the creditors 
and considers not only whether what is proposed is for the benefit of the creditors but also 
whether the rescission or annulment will be conducive or detrimental to commercial 
morality or to the public at large (32). 

What the Court will consider :—^In refusing or postponing a stay of winding up 
proceedings the Court will have regard to the following facts: (a) That the directors 
have not complied with their statutory duties as to giving information to the official 
receiver or furnishing a statement as to the affairs of the company; (b) that there has 
been an undisclosed agreement between the promoter and the vendor as to the participa¬ 
tion by the former in fully paid up shares forming the consideration for the purchase 
of property by the company on its foimation; (c) that the promoter has made gifts 
of fully paid shares to the directors; (d) that there are any other matters connected 
with the promotion, formation or failure of the company or the conduct of its business 
or affairs which appear to the Court to require investigation (33). 

In the exercise of its jurisdiction to stay winding up proceedings under this section 
the Court, so far as possible, acts upon the principles applicable in exercising jurisdiction 
to rescind a receiving order or annul an adjudication in bankruptcy against an indivi¬ 
dual. The Court therefore refuses to act upon the mere assent of the creditors and 
considers not only whether what is proposed is for the benefit of the creditors, but also 
whether the stay will be conducive or detrimental to commercial morality* and the 
interests of the public at large (34). 

The jurisdiction may be used to allow under proper circumstances a resumption of 
business (35) or for continuing the liquidation for certain purposes only (36). 

Where time is running under s, 217 (now ss. 208E and 209H) towards the moment 
when the company will be dissolved and there is good reason for preventing dissolution, 
the result may be achieved by an order under this section (37). 

Interlocutory order—No Appeal An order staying the winding up proceedings 
under this section not being a final order* no appeal lies against it, for the order is an 
Interlocutory judgment (38). The test for determining the finality of an order is 
whethtr the judgment or order finally disposes of the rights of the parties. The 
finality must be a finality in relation to the suit or proceeding. The fact that the order 
decides an important and even a vital issue is by itself not material unless the decision 
puts an end to the suit or proceeding (38). 


Wfast India Cotton Mills, Ltd. [1948] 52 C.W.N. S34 

(1873^7“ eJ'T'"'”* Western of Canada Oil Co. 

(32)Cf^re Hmer [1888] 22 Q.B.D. 632; re Platan [1893] 2 Q.B. 219; re Izod [1898] 

(361 Western of Cam?4a Oil S\l8& “ 4, I “ ^ ® ^PP' 

?®vMtment Co. [1905] 1 Ch. «2. ' 

(38) Md. Amin Bros.. Ltd. n. Dominion of India [J9S0] F.C. 77, 
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Colut may havt regard 
to wiehea of creditors or 
contributories. 
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174. The Court fcoxf, as to all matters 
relating to a winding up, have regard to the 
wishes of the creditors or contributories as 
proved to it by any sufficient evid^ce. 


Court's power wl^eti exercised The section applies as soon as a petition for 
winding up has been presented (36). The wishes of the majority of the creditors are 
not binding upon the Ck>urt» though in every case the Court might try to give them 
serious consideration (39). Hie Coiut may disregard them where ^ single person has 
a controlling interest (40) or where the majority consist of persons whose conduct is 
impugned (41), or where the scheme of reconstruction suggested by the creditors is 
entirely illusory and unpractical and is in essence but a scheme for the voluntary 
liquidation of the company (42). The rule that the opinion of the creditors and share¬ 
holders regarding carrying on the liquidation should be followed as generally applied in 
England should not apply so strictly to India. Limited liability companies in India 
are in their infancy. Shareholders and creditors are easily misled. Fraudulent directors 
have no difficulty in this country in deceiving shareholders and creditors. While the 
opinion of the latter undoubtedly ought to be taken into consideration, these classes 
of persons in India at present require to be protected against themselves (43). Hence 
even though the creditors and shareholders agree that the liquidation should be carried 
on by certain directors who themselves are indebted to the company, the Court can order 
compulsory liquidation where it finds that those directors arc not doing their work of 
collecting debts properly (43). For other cases see notes to s. 183. 

Creditors :—The word “creditors” does not necessarily mean a majority of the 
creditors, and in very exceptional cases a creditor's right to a winding up order may be 
displaced by special circumstances urged by a minority of creditors (44). The Court 
will have regard to the wishes of the majority in value of the creditors and if, for 
some good reason, they object to a winding up order, tlie Court in its discretion may 
refuse the order (45). But if the facts disclose a strong prima facie case for investiga* 
tion into the formation or promotion of the company or the issue of dcbenttu*e8 by it, 
the Court will make a compulsory order irrespective of the creditors' opposition (46). 


Contribatories :*~lf the company is solvent, the wishes of the contributories as the 
persons chiefly interested in the assets carry most weight, and if the company is 
insolvent, the wishes of the creditors (47). In the case ot a company where assets arc 
entirely covered by debentures, the wishes of the unsecured creditors must be regarded 
in preference to those of the secured creditors (48). 

Where the section will apply '^Thc section may be used for the purpose of re¬ 
summoning the statutory “first meeting” of creditors and contributories (49). It is not 
confined to .questions arising after the winding up order, nor to the manner in which, 
or the terms upon which, an order shall be made, but is equally applicable before the 


(39) Robson v, Dawson's Bank [19321 R. 75. 

(40) Medical Battery Co. [1894] 1 Ch. 444. 

(41) Varieties Ltd. [1893] 2 Ch. 235. 

(42) Sewdyal Ramji Das ik Co. v. Punjab Pulp & Paper Mills [1930] L. 777, 126 I.C. 185. 

(43) Madan Copal v. Peoples Bank of N. India [1935] L. 779, 16 Lah. 1029, 158 LC. 816, 
Special Bench (Young C. J., Addison & Teckchand fj.). 

(44) Oilfields Corpn. [1915] 59 Sol. Jo. 475 (C.A.). 

(45) Western of Canada Oil Co. (supra); Chapel House CkiUicry Co. [1883] 24 Ch. D. 2S9. 

(46) F. Bishop & Sons [1900] 2 Ch. 254; re Lichtenstein & Co. [1907] 23 T.LiL 424. 

(47) See note (45), supra and T. E. Brinsmead fit Sons [1897] 1 Ch. 45 affirmed [1897] 
1 Ch* 406. 

WCri^estonc Coal Co. [1906] 2 Ch. 327, 333; East Kent Ctdlieiy Co. [1914] 30 
(49) See Radford & Bright [1901] 1 Ch. 272 & 735. 
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otda, wben the petidon U befot^ the Ckmrt (50). it gites the Court complete discretion 
to refuse an order (51), or to direct the petition to stand over (52) upon terms (S3), and 
to exercise its discretion with reference to ail the surrounding circumstances (54) and die 
Court may disregard the result of the meeting (54)* For the purpose of this section a 
fully paid up shardbolder is in an entirely different position from a creditor or a con* 
tributary who is still liable for calls. ''For the purpose of giving value to a mere desire 
of a contributory or shareholdex the position of fully paid up shareholder may be one 
of comparative unimportance*’ (55). 

Tlie wishes of the creditors and contributories are ascertained in the manner laid 
down in s. 239. ^ 

Cases in which the question arose of giving weight to the wishes of the cxeditors 
and contributories have been collected in Buckley, 10th ed,, pp. 362-65. 


Official Liquidators. 

175. (1) For the purpose of conducting the procedings in 
winding up a company ana performing such duties in reference 
thereto as the Court may impose, the Court 
^ official appoint a person or persons other than 

the official receiver to be called an official 
liquidator or official liquidators. 

(2) The Court may make such an appointment provisionally at 
any time after the presentation of a petition and before the mal^g 
of an order for winding up but shall before making any such 
appointment give notice to the company, unless for reasons to be 
recorded it thinks fit to dispense with notice. 

(3) If more persons than one are appointed to the office of 
official liquidator, the Court shall declare whether any act by this 
Act required or authorised to be done by the official liquidator is 
to be done by all or any one or more of such persons, 

(4) The Court may determine whether any, and what, security 
is to be riven by any official liquidator on his appointment. 

(5) The acts of an official liquidator shall be valid notwithstand¬ 
ing any defect that may afterwards be discovered in his appoint¬ 
ment : Provided that nothing in this sub-section shall be deemed to 
give validity to acts done by an official liquidator after his appoint¬ 
ment has been shown to be invalid. 

(6) A receiver shall not be appointed of assets in the hands of 
an official liquidator. 


(50) See note to (45), siu>ra. 

(51) Langley Mill Co. [1871] 12 Eq. 26; Planet Benefit &c. Building Society [1872] 14 
Eq. 441, 450; Uruguay Central Ry. Co. [1879] 11 Ch. D. 372, 383; Ompd House 
Cedliery Co. (supra). 

(52) Brighton Hotel Co. [1868] 6 Eq. 339; Western of Canada OH Co. (supra). 

(53) St Thomas’ Dock Co. [1876] 2 Ch. D, 116; St. Neot’s Water Co. [1905] 93 L.T. 788. 

(54) Land Development Asm. [1892] W.N. 23. 

S*?T C. J. In Bagdigi Kujama Collieries v. Jugomohan [1931] C. 

391, 58 Cal, 62, 132 I.C, 633. 
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By th« Companlps (Amendmeikt) Act» 1936, liie words in italics have been inserted 
in the section. The Select Committee observed: “We have added a provision requiilng 
notice to be normally given to the company before the Court appoints a liquidator.’* 

SUB^. (1) s—As to the official receiver automatically becoccung the <^cial liqui¬ 
dator, see sub-6. (2) of s« 171A. 

Appointment of ofSciml liquidator :—In England the Court will not upon the 
hearing of a petition to wind up a company, enter into a controversy as to the person 
to be appointed official liquidator and it will not appoint one on that occasion, unless 
with the concurrence of all parties (56), it being now the settled practice to direct a 
reference to chambers for that purpose (57). 

Wishes of creditors ;—The Court in appointing a liquidator will have regard to 
the wishes of the creditors (58). Where a majority in number vote one way and a 
majority in value the other way the Court will decide the question (59). The section 
does not, however, make it obligatory on the Court to comply with the wishes of the 
majority of the creditors (60). 

Who may be appointed liquidator :—The liquidator should be a disinterested 
person. As a general rule the appointment of a shareholder or a creditor would be 
improper (61). The secretary of the company being cognizant of its afEairs is however a 
proper person (62). But where there arc matters requiring investigation an independent 
person will be appointed. 

Where a mortgagee has obtained an order for a receiver, it is not reasonable that 
there should be two persons, each of iliem responsible to the Court, the one as receiver 
and the other as liquidator; the practice in such case is to appoint the liquidator 
receiver, or allow him to act as receiver, even though a receiver has been appointed 
before (63). But where there are substantially no outstanding assets, the mortgagee’s 
receiver will not l>c displaced (64). On the other hand if the mortgagee appoints his 
own receiver under the power in his security, he is entitled to possession and the Court 
cannot interfere with his possession. In such a case the Court would, under proper 
safeguards, direct the liquidator to give possession to the mortgagee's receiver (65). 

Where the memorandum of association of a company shows that one of the objects 
of the company is to manage estates, it entitles the company to act as a liquidator of 
another company; and after the company having been appointed a liquidator and 
having accepted the position, tlie legality of the appointment cannot be questioned in 
proceedings of an order for payment under s. 186(66). 

Court has discrotion :—^Thc appointment of any person as an official liquidator is 
so entirely a matter for discretion of the liquidation Judge that an appellate Court will 


(56) Commercial Discount Co. [1863] 32 Bcav. 198. 

(57) General Financial Bank [18821 20 Ch. D. 276. 

(58) Assn, of Land Financiers [1878] 10 Ch. D. 269. 

(59) Bloxwich Iron and Sted Co. [1894] W.N. 111, 38 S.J. 546 (opinion of the majority 
in value was given effect to). 

(60) Nobel V. Bank of Burma [1912] 17 LC. 853; Perry o. Oriental Hotels Co. [18701 5 
Ch. App. 420; M. E. Moolla & Sons v. Chattered Bank [1928] R. 36, 5 Rang. 6B5, 

(61) Northumberland Ac. Banking Co. [1858] 2 De G. A J. 508. 

(62) London A Australian Agency [1873] 29 L.T. 417. 

(63) Campbdl v. Compagnie Generale [1876] 2 Ch. D. 181; Tottenham o. Swansea Ac. 
Co. [188^ W.N, 54, 51 L.T. 61; Wilmott o. London Celluloid Co. [1885] W.N. 29, 

^891] 1 Ch. 187 A 475; Perry u. Oriental Hotels 
18701 5 Ch. App. 420; Strong o. Carlyle Press [1893] 1 Ch. 268; Giles o. Nuthall 
1885] W.N. 51. 

(641 oshua Stubbs Ltd. (supra); Strong v. Carlyle Press (supra). 

( 65 Pbund, Sem and Hutchins [1889] 42 Ch* D. 402. 

(66)ShaiiCi Lai t>. Lyallpur Bank [1936] L. 276. 
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not reverse his dedtsion except under very special circumstances^ or unless it can be 
shown that the Judge has acted on a wrong principle (67), 

Where a company has to admit that it has in all its branches suspended business 
and that it must inevitably go into liquidatioot the Court is fully justified in taking 
action under this section and in appointing a provisional liquidator (68). 

Promtum on security bond :~-ln an unreported case (69), Sir George Rankin, €. J., 
and C. C, Chose, J. have held that when a liquidator gives a security bond by a guarantee 
society, the premium should not be paid out of the assets of the company. In this case 
their Lordships also discussed the principles governing remuneration of liquidators. 

The official liquidator cannot be looked upon as the agent of the company. He is 
an officer of the Court, whose rights depend on the terms of his appointment (70). 

Liquidator’s rights and duties :—^It is wrong to assume that a private company 
need not be regarded as a corporation distinct from the persons composing it, and that 
irregularities in connection with its liquidation which in the case of a public company 
would be most serious are venial and perhaps even permissible. The duties and rcspon> 
sibilities of the liquidator arc as serious in tlie liquidation oi a private company as of 
any other (71). A person who has been appointed liquidator ought not, after such 
appointment, to continue to act as a Vakil of a creditor whose rights to prove against 
the company is in dispute in the liquidation (72). The liquidator appointed pendente lite 
has no right to contest the order directing the compulsory winding up. A provisional 
liquidator has no right to appear on the hearing of the petition (73). 

After the presentation of a petition for ‘Vinding up the Court will not appoint a 
provisional liquidator on the ex parte application of the petitioner (74). After a winding 
up order has been made the Court in England has no power to appoint a provisional 
liquidator other than the official receiver (75). 

Appointment of proyisional liquidator :—The object of appointing a provisional 
liquidator is to ensure that there will be a fair distribution of the assets of the company 
and that one creditor will not be permitted to benefit at the expense of the others (76). 
A provisional liquidator is not generally appointed before the hearing of the petition 
unless the company is shown to be insolvent (77), or unless the petition is presented by 
the company itself or shown to be unopposed (78). But in a case of urgency the Court 
would make such appointment upon his undertaking to give security forthwith (79). 

The application for the appointment of a provisional liquidator is not ordinarily 
allowed except on the petition of a creditor who has been unable to obtain payment 
or unless the company asks for or agrees to the appointment. The dangers involved 
in appointing a provisional liquidator and then finding that there is no justification for 
making a winding<up order arc obvious. The consequences to the company of the 
making of a wrong order in such a matter is far more serious than the granting of an 


(67) Noble v. Bank of Burma, supra; Perry v. Oriental Hotels Co., supra ; M. E. MooU,*i 
& Sons V, Chartered Bank, (supra). 

(68) Peoples Bank v* Narain Das [19131 21 LC. 577. 

(69) A. O. D. No. 100 of 1928, Alexanacr v. Hales, decided on 8th April, 1929. 

(70) Asiati8ch Bank v. Hira Lai [1918] 47 LC. 122. 

(71) Ditcham v. Miller [1931] P.C. 203, 134 LC. 324. 

(72) West Hopetown Tea Co. [1887J 9 AIL 180. 

(73) General International Agency Co. [1867] 36 Beav. 1. 

(74) London & Industrial Assn. [1875J 1 Ch. D. 466. 

(75) Wales Gunpowder Co. [1892] 2 Q.B. 21; see also John & Sons, Ltd. [1900] 
2 Q.B. 634. 

MUls [1950] Pat. 237. 

Finance Co. [1866] 14 L.T. 557. 

(78) CiUodm B. B. Sodety n868j 3 Ch. App. 482; Emmerson’s case [1866] 2 Eq. 231, 

Finance Co. [supra]. ^ ’ 

(79) Hammersmith Town HaU Co. [1877] 6 Ch. D. 112. 
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injunction which has uhimately to be dissolved (80). The/ground that aa a particular 
pioject has been abandoned^ or indefinitely postponed, the substratum of the company 
has gone or largely gone may perhaps be a ground for making a winding up order, 
but it cannot possibly be a ground for appointing a provisional liquidator (80). 

Before the Court takes such a drastic step as to appoint a provisitmal liquidator 
against the wishes of the company, the Court must be satisfied that it is absolutely 
necessary to do so (81). In the case pf a company which has all along been funaioning 
and carrying on business in the ordinary course, to place its management and the 
conduct in the hands of a provisional liquidator would in effect put a stop to its 
business (81). 

**It is perhaps convenient”, observed Sir John Romilly, M. R., **that I should state 
what my practice is with reference to the appointment of provisional liquidator. Where 
there is no opposition to the winding up, 1 appoint a provisional liquidator, as a matter 
of course, on the presentation of the petition. But where there is an opposition to it, I 
never do, because I might paralyse all the affairs of the company, and afterwards refuse 
to make the winding up order at all. But when the directors themselves apply or do 
not oppose the winding up, there, I appoint the provisional liquidator” (82). 

Mere allegations unsupported by details that tlie accounts of the company would 
be tampered with and that money in the hands of the company would be misappro* 
priated, would not be a sufficient reason for appointing a provisional liquidator, especially 
when these allegations were found to be false in another pending litigation, coupled 
with the fact of a great delay in presenting the petition (81 &82). 

Where however it was found that the company was commercially insolvent, that it 
had never paid any dividend on its shares or interest on the debentures, that it was 
heavily indebted, that its buildings, machinery and plants were mortgaged and that 
there was no opposition from any party, it was held (1) that it was in the interest of 
all concerned to appoint a provisional liquidator, (2) that normally the Official Receiver 
should be appointed, but considering that the company was a large undertaking with 
its mills and registered office outside Madras it would be more suitable to appoint a 
Chartered Accountant (83). ♦ 

The appointment of a provisional liquidator is not only provisional but contingent, 
for it operates to protect the property for an equal distribution only in the event of an 
order for compulsory winding up being made. If no such order is made, the appoint¬ 
ment ought not to interfere with the rights of third parties (84). 

Notice :—^Thc words in sub-s. (2) arc emphatic, and unless the Court for reasons 
to be recorded deems it proper to dispense with the notice, no appointment of pro- 
usional liquidator can take place before notice is given (81), 

Fiduciary position The liquidator as occupying a fiduciary position must not 
make any secret profit out of his office (85). 

Directors* right to appeal :—After the winding up order the directors cease to be 
such and the managing director has no locus standie to appeal against an order 
appointing an official liquidator or an order refusing rc-hearing of the appointment 
proceeding (86). 

(80) Gaya Sugar Mills, supra. 

(ftl)Ea8t Punjab Pictures, Ltd. u. Jhabbar Mai fl949J E.P. 139, 50 P.L.R. 268. 

(82) Emerson's Case [1866] 2 Eq. 231 (236) followed in Northern Airways Ltd. [1949] 
L. 9. 

(83|Vadilal L. Patel [19491 M. 107, [19481 M.W.N. 209, 61 M.L.W. 237. 

84) Dry Docks Corpn. [1888] 39 Ch. 306. 314. 

(85) SUk8t<me &c. Coal Co. v. Edey [1900] 1 Ch. 167; Devonshire Sllkstone Coal Co. 
[1878] W.N. 71. 

(86) feuth Indian MiUs v. Shiva Lai [1916] 2 M.W.N. 2S0. 36 I.C. 617 [Fowler t». Broad’s 

P. N. light Co. [1893] 1 Ch. 724 and Measures Bros. v. Measures [19101 1 Ch. 
336 applied]. ^ 
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Ordm A dmcUoiM ^ C 0 ttn. Higli Court Rulw After an or<icr for winding up 
a company has been pasaed, the Court is to give certain ordera and directions regarding 
the appointment of an oficial liquidator and other necessary matters. For such orders 
and directions see Rules 66 to 69 of the Calcutta High Court Rules 1939* As to applica* 
tlons by the ofiBcial liquidator^ see Rules 69 and 70 and service of affidavits upon him 
see Rule 71 of the said Rules. 

As to the application for appointment of an official liquidator and advertisement 
thereof see Rules 76 and 77, for the nomination by creditors and contributories see 
Rule 78 and for security to be furnished by the provisional or official liquidator see 
Rules 79 to 84 of the aforesaid Rules. As to remuneration of such liquidators see 
Rules 66 and 121 to 122 of the said Rules. As to the appointment of a provisional 
liquidator see Rules 72 to 75; as to the form of an order for appointment of an official 
liquidator, see Rule 85 and Form No. 25 and as to advertisement of such appointment 
see Rule 86 of the said Rules. As to the duties of the official liquidator in respect of 
fiUng accounts in Court and other duties see Rules 87 to 92 thereof. 

Resignations, removals. .176. (1) Any official liquidator may 

filling up vacancies and resign or be removed by the Court on due 
compensation. cause shown. 

(2) Any vacancy in the office of an official liquidator appointed 
by the Court shall be filled up by the Court and until the vacan^ is 
so -filled up the official receiver shall he and act as the official 
liquidator. 

(3) There shall be paid to the official liquidator such salary or 
remuneration, by way of percentatge or otherwise, as the Court may 
direct; and, if more liquidators than one are appointed, such remu¬ 
neration shall be distributed amongst them in such proportions as 
the Court directs. 

The words in italics have been inserted by the Companies (Amendment) Act, 1936. 
See s. 171A and notes thereto. 

Removal of liquidators :—^The Court has full power to remove a liquidator or 
liquidators either under a voluntary winding up, winding up under supervision of 
Court or compulsory winding up (87). Though the Court may have a general discre¬ 
tion of removing the liquidator, its jurisdiction is not confined to cases where there is 
personal unfitness in the liquidator, but extends to cases where the unfitness is occasioned 
by his connection with other parties or by circumstances of the particular case (88). 
Whenever the Court is satisfied that it is for the general advantage of those interested 
in the assets of the company that a liquidator should be removed, it has power to remove 
him and appoint a new one (89). 

Resigiiatioti :—An official liquidator cannot resign at will without securing the 
concurrence of the liquidating Court, He cannot resign on caprice or resentment at 
enquiries regarding the nature of his past operations, and if he docs so, he is liable to 
forfeit his remuneration (90). The words “on due cause shown” govern the words “may 
resign or be removed by the Court.” So an official liquidator can resign only on a due 
cause shown (91). 

(87) United Merthyr ColUcrics Co. [1867] 16 L.T. 170. See s. 213 and s. 224. 

(88) Chaiterland Gold Fidd [19091 26 T.L.R. 132; mc aliio Karamdli t». Barnett Ltd. 

[1917] 1 Ch. 203. 

(89) A^m Eyton Ltd. [1887] 36 Ch. D. 299 (C.A.). 

n^J’l I* *82, S3 LC. 649. 

(91}Mulchand ti. Central Agency Corpn. [1943] 8. 84, ]1942] Kar. 501, 
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of ^dne cmMe** to what is ‘"due cai^e*' in «iib*flec (1) aee North 
Molum Mining Co, (92) where the liquidator became insane; Scotch Grantic Co, (93) 
where he l^t England and delegated his duties to others; Tavistock Iron Works Co, (94) 
where he insisted on continuing proceedings against the wishes of the majority of the 
creditors; Devonshire Silktone Co, (95) where the liquidator's interest clashed with 
his duties; Rubber and Produce Investment Trust (96) where he continued proceedings 
at the wish of the contributories after it had appeared that only the creditors were 
interested. The measure of “due cause" in this section is the real, substantial and 
honest interest of the liquidation. It is quite unreasonable that the official liquidator 
should be expected to carry on the affairs of the company at his own expense when 
there is no prospect whatsoever of recovering the costs from the petitioner who cannot 
be traced. In such a case the liquidator should be allowed to resign(9i). Where the 
circumstances suggested that it was not in such Interest of the liquidation that the 
present liquidator should be removed, the Court declined to make the order even 
if the liquidator was clearly guilty of neglect in carrying out the specific orders of 
the Court and the specific Rules which have been laid down by the High Court (97). 

Who can supply for remcrraJ ;—A contributory or a creditor can apply for the 
removal of a liquidator, but not an outsider (98). A contributory in arrear as to his 
calls cannot however apply for a liquidator's removal (99). 

In case of supervision order :—^If a supervision order is made and the company 
is insolvent, the Court may give effect to the wishes of the creditors by removing a 
voluntary liquidator (1). 

A liqui^tor may appeal from an order for his removal (2). 

Remuneration of liquidator:—^As a general rule when the liquidator applies for 
exceptional remuneration, the registrar should see that the creditors of the company 
have specific notice of the application, so that the circumstances may be discussed and 
the figures properly checked (3). The practice as to the remuneration is generally to 
adopt as a guide the scale applicable to trustees in bankruptcy which is on a percen¬ 
tage basis (4). But the remuneration is to be considered in each case according to its 
particular circumstances (5). It has been held that the Court will not interfere to 
determine the proportion in which the remuneration ascertained to be due to joint 
liquidators shall Ik divided between them (6). 

The official liquidator is not entitled to receive anything out of the assets of the 
company by way of remuneration until all the costs of the winding up including the 
solicitor’s bill have been paid in full (7). 

There is a fiduciary relationship between the liquidator on the one side and the 
shareholders and creditors on the other. He cannot therefore receive remuneration 
beyond what is allowed by statute or the Rules even though being a solicitor he conducts 


[18861 34 W.R. 527, 54 L.T. 602. 

1867 17 L.T. 533. 

\sn 24 L.T. 605, 

1878 W.N. 71, 173. 

. 1915] 1 Ch. 382. 

IPabna Dhanabhandar Co. [1936] 40 C.W.N. 857. 

)New de Kaap Ltd. [19081 1 Ch. 589. 

)Norwitch See, Society [1879] W.N. 216, 49 L.J. Ch. 187. 

)Nmrth Melton Mining Co. (supra). 

lAdam Eyton, Ltd. (supra). 

lEssequibo te. Estate [1919] 148 L.T. Jo. 138. 

Carton Ltd. [1923] 128 L.T 629. 

) Amalgamated Syndicates [1901] 2 Ch. 181. 
llamghmn Hotel Co. [18691 20 L.T 163. 

)Be Massey [1870] 9 ^7* 
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proceedings on bdudf of himself and his co-liquidator in the process of winding up (8). 
See also Kules 90 to 92 of the Calcutta High Court Rules, 1939. 

Roles t — ^s to the resignation and removal of an otficial liquidator, see Rulai 1 Id 
to 119, and as to his remuneration sec Rules 121 and 122 of the aforesaid Rules. 

177. The official liquidator shall be described by the style o£ 

. 1 .. .j official liquidator of the particular com- 

o oa iqm tor. pany in respect of which he is appointed, and 

not by his individual name. 

177A. (1) Where the Court has made a winding up order or 
appointed an official liquidator provisionally, there shall, unless the 
Court thinks fit to order otherwise and so 
iadTrlhl he made out and submitted to the 

official liquidator a statement as to the affairs 
of the company verified by an affidavit and containing the following 
particulars, namely: — 

(a) the assets of the company, stating separately the cash 

balance in hand and at the bank, if any ; 

(b) the debts and liabilities ; 

(c) the names, residences and occupations of the creditors 

stating separately the amount of secured debts and un¬ 
secured debts, and in the case of secured debts parti¬ 
culars of the securities, their value and the dates when 
they were given ; 

(d) the debts due to the company and the names, residences 

and occupations of the persons from whom they are 
due and the amount likely to be realised therefrom. 

(2) The statement shall be submitted and verified by one or 
more of the persons who are at the relevant date the directors and 
by the person who is at that date the secretary, manager or other 
chief officer of the company, or by such of the persons hereinafter in 
this sub-section mentioned as the official liquidator, subject to the 
direction of the Court, may require to submit and verify the state¬ 
ment, that is to say, persons — 

(a) who are or have been directors or officers of the company ; 

(b) who have taken part in the formation of the company at 

any time within one year before the relevant date; 

(c) who are in the employment of the company, or have been 

in the employment of the company within the said 
year, and are in the opinion of the official liquidator 
capable of giving the information required; 


(8) In re Gertzenstcin Ltd. [1937] 1 C3i. 115. 
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(d) who are or have been within the isaid year officers of or 
in the employment of a company, which is, or within 
the said year was, an officer of the company to which 
the statement relates. 

(3) The statement shall be submitted within twenty-one days 
from the relevant date, or within such extended time as the official 
liquidator or the Court thay for special reasons appoint. 

(4) Any person making or concurring in making the statement 
and affidavit required by this sectiod shall be allowed, and shall be 
paid by the official liquidator or provisional liquidator, as the case 
may be, out of the assets of the company, such costs and expenses 
incurred in and about the preparation and making of the statement 
and affidavit as the official liquidator may consider reasonable, sub¬ 
ject to an appeal to the Court. 

(5) If any person, without reasonable excuse, knowingly and 
wilfully makes default in complying with the requirements of this 
section, he shall he liable to a fine not exceeding one hundred rupees 
for every day during which the default continues. 

(6) Any person stating himself in writing to be a creditor or 
contributory of the company shall be entitled by himself or by his 
agent at all reasonable times, on payment of the prescribed fee, to 
inspect the statement submitted in pursuance of this section, and to 
a copy thereof or extract therefrom. 

(7) Any person untruthfully so stating himself to be a creditor 
or contributory shall be guilty of an offence under section 182 of the 
Indian Penal Code and shall, on the application of the liquidator or 
of the official receiver, be punishable accordingly. 

{8} In this section the expression '‘the relevant date” means, .in 
a case where a provisional liquidator is appointed, the date of his 
appointment, and, in a case where no such appointmejit is made, the 
date of the winding up order. 

Amendmwt :—^This bcction is new and has been introduced by the Companies 
(Amendment) Act, 19»16. It reproduces s 181 of the English Companies Act of 1929. 
The Select Committee observed: *‘We have slightly extended the time given for 
submission of the statement referrd to in sub-'Section (3).*’ 

SUB-SS. (1) Sc (2). Submission of statement to oSKcial liquidator :—^The 
liquidators appointed in a voluntary winding-up resigned and the name of the company 
was removed from the register. Subsequently a new liquidator was appointed and he 
got the name of the company restored in the register. The Court directed that the 
company should be wound up apd appointed on odicial liquidator who called upion 
the liquidators in the voluntary winding up who had resigned to furnish information 
under this section which they refused, whereupon they were prosecuted and convicted. 
On a contention that the provisions of the present section could not be availed oi, 
it was held {i) the provisions of this section applied; (u) the words **sub]ect to the 
direction of the Court'* in sub-s. (2) could not be taken to indicate that persons who 
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had been officers of the company could be called upon to submit the statement only 
if there was a direction by the Court to such officers to sulnnit the statement (9). 

SUB-S« (5) A default in submitting the statement of affairs to the official liqui* 
dator may be reported by him to the Court with a view to the defaulter being ordered 
to submit the statement and committed for default (10). Application for such orders 
must be made to the winding-up Judge himself who must be satisfied that the person 
required to make the statement had the materials for doing so (11). 

Notwithstanding the provision of this sub-section/ where the directors refuse to 
submit the statement required by the official liquidator, the Court has jurisdiction to 
order the director or other officer to suliniit the statement (10). 

As to the statanent of affairs under this section see Rules 103 to 108 of the Calcutta 
High Court Rules, 1939. 

177B. (1) In a case where a winding up order is made, the 
official liquidator shall, as soon as practicable after receipt of the 
„ .... statement to be submitted under section 177 A, 

Statement by bqutaator. , ^ i ^ j i e 

and not later than four, or with the leave of 
the Court, six months from the date of the order, or in a case where 
the Court orders that no statement shall be submitted, as soon as 
practicable after the date of the order, submit a preliminary report 
to the Court — 

(a) as to the amount of capital issued, subscribed, and paid 

up, and the estimated amount of assets and liabilities, 
giving separately under the heading of assets parti¬ 
culars of — 

(i) cash and negotiable securities ; 

(ii) debts due from contributories ; 

(Hi) debts due to and securities, if any /wailable to the 
company ; 

(iv) movable and immovable properties belonging to the 

company; 

(v) unpaid calls ; and 

(b) if the company has failed, as to the causes of the failure ; 

and 

(c) whether in his opinion further inquiry is desirable as to 

any matter relating to the promotion, formation, or 
failure of the company, or the conduct of the business 
thereof. 

(2) The official liauidator may also, if he thinks fit, make a 
further report, or furtner reports, stating the manner in which the 
company was formed and wnether in his opinion any fraud has been 
committed by any person in its promotion or formation, or by any 
director or other o^er of the company in relation to the company 

247, [1946] 2 MJL.J. 241, 59 ML.W. 527, [1946] 
228 l.C. 12. 78 Cr. LJ. 14. ‘ ' 

(lOlNw Pm ConwU, Ltd. [1898] 1 Q.B. 573. 

(ll)ColmnlMan Gold Mines [1894] 42 WJL 624. 
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since the formation thereof^ and any other rhatter which in hw 
opinion it u desirable to bring to the notice of the Court. 

Ammdmmiiti —This section is new and has been introduced by the Companies 
(Amendment) Act, 1936. It reproduces s. 182 of the English Companies Act of 1929. 
The Select Committee observed: **We have reduced the time given to the liquidator 
under sub-section (1) of section 177B for submission of his preliminary report** 

The report of an official liquidator made to the Court under this section is absolutely 
privileged (12). 

As to the official liquidator’s report and further report under this section, see 
Rules 109 to 111 of the Calcutta High Court Rules, 1939. 

178. (I) The official liquidator whether appointed prooisum- 
ally or not shall take into his custody, or uuder 
Custody of company’s his control, all the property, effect and action* 
property. able claims to which the company is or appears 

to be entided. 

(2) All the property and effects of the company shall be deemed 
to be in the custody of the Court as from the date of the order for 
the winding up of the company. 

Amendment :—^By the Companies (Amendment) Act 1936, in sub-s. (1) after the 
word *liquidator** the words in italics have been inserted, and the new sub-s. (2) has 
been sul^tituted for the original sub-s. (2). 

Liquidator is trustee of company*! property :—The official liquidator is a trustee 
of the company’s property for the creditors, and the statute of limitation ceases to run 
against them as soon as the winding up order is made (13). Thus Lord Selborne said: 
'The hand which receives the calls necessarily receives them as a statutory trustee for 
ihe equal and rateable payment of all the creditors” (14), and James L. J. spoke of the 
assets as being ”fixed by the Act of Parliament with a trust for equal distribution 
among the creditors” (15), and Lord Cairns observed: “There is by this section imposed 
upon the assets of the company, wherever they be at the time of the winding up a trust 
to be applied in discharge of the liabilities of the company” (16). But the liquidator is 
not a trustee in the full sense of the word, for the property in the assets is vested in the 
company (17), and when he makes contracts he does so in the company’s name (17). 
The liquidator is not a trustee for each creditor and contributory so as to be liable in 
Ills capacity of trustee for negligence (18). The liquidator is only the company’s agent 
appointed by the Court and there is no parallel between his position and that of the 
trustee of a bankrupt or of the sheriff as to property taken in execution, for the purpose 
uf dealing with the company’s property (19). notes to s. 179. 

New irights and liabiitties in winding up :—^Although the liquidator is substituted 
for, and enitorces the rights of, the creditors in right of the company, yet the winding 

(12) Sec Bottomley n. Brougham [1908] 1 K.B. 584. 

(13) General Rolling Stock Co. [1872] 7 Ch. App. 646; Black dc Co.’s case [18731 8 Ch. 
^ App. 254. 

(14) Black dt Co.’8 case (supra) at p. 262. 

(15) Scindc Ry. Co. [1874] 9 6i. App. 557, 559. 

( 16 ) Delhi Bank’s case [1871] 15 Sol. To. 923; sec also the judgment of North J. in Flack’s 

Ch. 369 and of Buckley J. in Anglo Oriental Carpet Co, [i903] 1 

(17) Ex parte Watkin [18751 1 Ch. D. 130. 

18 Kno^n. SconUlj I Ch. 717; HiU’s WatcifaU to. Co. 11896] I Ch. 947. 

(19) Farrow’s Bank [1921] 2 Ch. 164. ^ ^ 



534 


mtJiAN COMPANY LAW 


ts. mA 


up calls into odlatence new rights and liabilities and equities which, though they 
might have been set up against the company, cannot prevail against the liquidator as 
rqiresenting the creditors (20). 

H money has been paid to a liquidator under mistake of law he, being an officer 
of the Court, would be ordered to refund (21). 

LtquidatorV. powers :—^The property of the company attached before the liquida¬ 
tion does not however vest in the liquidator. The powers of the liquidator differ in 
this respect from those of the receiver of an insolvent’s estate in whom the property 
vests under the provisions of the Insolvency Act (22). 

A solicitor engaged by the company is bound to make over to the liquidator any 
document that has come into his possession since, but not prior to, the winding up 
order (23), 

As towcen the liquidator and the company’s mortgagees the former is entitled to 
the custody of books and documents which are not necessary to support the mortgagee’s 
title (24), 

As to the resemblances and distinctions between bankruptcy and winding up see 
^cases collected in Buckley, 11 th ed., pp. 415-16. 

178A. (I) The official liquidator shall within a month from 
the date of the order for the winding up of a company convene a 
meeting of the creditors of the company (as 
Committee of Inspection ascertained from thc books and documents of 
t» compu sory win mg company) for the purpose of determining 

whether or not a committee of inspection shall 
be appointed to act with the liquidator /ind who are to be members 
of the committee, if appointed. 

(2) The official liquidator shall within a week from the date of 
the creditor^ meeting convene a meeting of the contributories to 
consider the decision of the creditors and to accept the same with or 
without modifications. 

(3) If the contributories do not accept the decision of the credi¬ 
tors in its entirety, it shall be the duty of the official liquidator to 
apply to the Court for directions as to whether there shall be a com¬ 
mittee of inspection and, if so, what shall be the composition of the 
committee, and who shall be members thereof. 

(4) A committee of inspection appointed under this section shall 
consist of not more than twelve members being creditors and contri¬ 
butories of the company or persons holding general or special powers 
of attorney from creditors or contributories in such proportions as 


(20) Burgess’s case [1880] 15 Ch. D. 507, 511; Whitehouse & Co. [1878] 9 Cb. D. 595, 
599; National Funds Asstuance Co. [1878] 10 Ch. D. 118, 125; Ex. p. Hatcher [1879] 
12 Ch. D. 284; GiUs’s case [1879] 12 Ch. D. 755; Ex p. Paine & Laytpn [ifet] 4 
Ch. Ann. 215; Ptayan Prasad v. Gaya Bank [1931] P. 44, 10 Fat 249. 

(21) Ex p. ^iimnonds [1886] 16 Q.BJD. 308; re Brovra [1886] 32 Ch. D. 597; Opera Ltd. 
[is/l] 2 Ch. 154, 3 Cfc 260, 

(22) A«irita V. Anukid [1915] 20 C.W.N. 358. 

(231 Rapid Road Transit Co. [19091 1 Ch. 96. 

(24) Engel n. South Metropolitan Brewing & Bottling Co. [1892] 1 Ch. 442. 
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fMty be agreed on by the meetings of creditors and contributories, or 
as, in ceae of difference, may be determined by the Court. 

(5) The committee of inspection shall have the right to inspect 
the Accounts of the official liquidator at all reasonable times. 

(6) The committee shall meet at such times as they may from 
time to time appoint, and, failing such appointment, at least once a 
month, and the liquidator or any member of the committee may also 
call a meeting of the committee as and when he thinks necessary. 

(7) The committee may act by a majority of their members 
present at a meeting, but shall not act unless a majority of the com¬ 
mittee are present. 

(8) A member of the committee may resign by notice in writing 
signed by him and delivered to the liquidator. 

(9) If a member of the committee becomes bankrupt, or com¬ 
pounds or arranges with his creditors, or is absent from pve consecu¬ 
tive meetings of the committee without the leave of those members 
who together with himself represent the creditors or contributories, 
as the case may be, his office .shall thereupon become vacant. 

(10) A member of the committee may be removed by an ordi¬ 
nary resolution at a meeting of creditors if he represents creditors, 
or of contributories if he represents contributories, of which seven 
days’ notice has been given, stating the object of the meeting. 

(11) On a vacancy occurring in the committee the liquidator 
shall forthwith summon a meeting of creditors or of contributories, 
as the case may require, to fill the vacancy, and the meeting may, 
by resolution, re-appoint the same or appoint another creditor or 
contributory to fill the vacancy. 

(12) The continuing members of the committee, if not less than 
two, may act notwithstanding any vacancy in the committee. 

Amendment :—^Thts section is new. It has been inserted by the Companies 
(Amendment) Act 1936, and is based on s. 199 of the English Act of 1929. Following 
the provisions of ss. 198 and 199 of the English Companies Act, 1929, provisions have 
been made in this section for the appointment of a committee of inspection in a com¬ 
pulsory winding up. The section has also defined the powers, duties &c. of such 
committee of inspection, and made provisions for their procedure and removal of 
members thereof. 

For rules regarding the committee of inspection see Rules 112 to 115 of the Calcutta 
High Court Rules, 1939. 

A member of a committee of inspection is in a fiduciary relation with the insolvents 
estate. Therefore any transaction with the latter is void (25). In the last cited case 
the validity of the appointment of a limited company as a member of a committee of 
inspection was doubt^. 


(25) Exp. Greaves (1937] 1 Ch. 499 (CJi.). 
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179. The official liquidator shall have 
power, wiA the sanction of the Court, to do 
the following things:— 

(a) to institute or defend any suit or prosecution, or other 

legal proceeding, civil or criminal, in the name and on 
b^alf of the company ; ^ 

(b) to carry on the business of the company so far as may be 

necessary for the beneficial winmng up of the same; 

(c) to sell the immoveable and moveable property of the com¬ 

pany by public auction or private contract, with power 
to transfer the whole thereof to any person or company, 
or to sell the same in parcels; 

(d) to do all acts and to execute, in the name and on behalf 

of the company, all deeds, receipts, and other docu¬ 
ments, and for that purpose to use, when necessary, 
the company’s seal; 

(e) to prove, rank and claim in the insolvency of any contri- 

Dutory, for any balance against his estate, and to 
receive dividends in the insolvency ,in respect of that 
balance, as a separate debt due from the insolvent, and 
rateably with tne other separate creditors ; 

(/) to draw, accept, make and indorse any bill of exchange, 
hundi or promissory note in the name and on behalf 
of the company, with the same effect with respect to the 
liability of the company as if the bill, hundi, or note 
had been drawn, accepted, made or indorsed by or on 
behalf of the company in the course of its business; 

(g) to raise on the security ot the assets of the company any 
, money requisite ; 

(A) to take out, in his official name, letters of administration 
to any deceased contributory, and to do in his official 
name any other act necessary for obtaining payment 
of any money due from a contributory or his estate 
which cannot be. conveniently done in the name of the 
company; and in aU such cases the money due shall, 
for the purpose of enabling the liquidator to take out 
the letters of administration or recover the money, be 
deemed to be due to the liquidator himself: Provided 
that nothing herein empowered shall be deemed to 
affect the rights, duties and privileges of any Adminis¬ 
trator General; 

(t) to do all such other things as may be necessary for 
winding up the affairs of the company and distributing 
its assets. 
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0»4#r ia t#Mrml larM mmy hn wade orders under a compulsory winding up 

in gcncaal terms ^ving the liquidator power to do all acts without the prenous sanctitm 
or mterferenoe by the Court may be made (26). But an order in general terms will not 
be readily made (27). As to whether or not a general sanction includes a power to 
c<MSi{M:omise» see ^e case noted below (28). 

Liquidator’s powers under general authority s—^It is the duty of the Court to 
settle Hie list of contributories, to rectify the register of members, if necessary (29), and 
to calls (36). But the High Court may by rules enable or require the official liquidator 
to perform these duties, provided that the official liquidator shall not, without the special 
leave of the Court, rectify the register of members or make any call (31). The Calcutta 
High Court in a case (32) has observed that in India, as distinct from England, there 
is at present no provision by which the liquidator in a compulsory winding up can 
make a call without coming to the Court. But it is apprthended that in this respect 
there is little distinction between the Indian and the English Act, for the proviso 
mentiemed above in s. 246 exists in the English Acts substantially (33). 

The defendant to proceedings brought by the liquidator cannot take the objection 
that the sanction of the Court has not been obtained. The Court’s sanction may some> 
times be inferred from the general authority given to the liquidators on their appoint¬ 
ment (34). 

Directors' powers cease :—On the appointment of a liquidator all the powers of 
the directors cease (35). *‘The Company when in liquidation”, observed Lord Watson, 
“although by no means defunct, could no longer act by its directors and appoint or 
employ agents capable of binding the corporation or its estate, and was represented by 
the liquidator who could not himself carry on its business without the special leave 
of the Court” (36). 

Liquidator and receiver :—^Where there is a question of competition between a 
liquidator and a receiver appointed by the Court at the instance of the debenture- 
holders or mortgagees, the Court will ordinarily in the exercise of its discretion give 
preference to the liquidator (37). 

CL (a). Suit by or against company Where a company is the plaintiff or 
defendant in a suit, the liquidation of the company does not make any difference. The 
charge brought about by the liquidation in regard to the suit is merely that in the 
conduct of its defence: the company before liquidation will act through the directors, 
but during liquidation through the liquidator (38). When pending a suit by a company 
it goes into liquidation and a liquidator is appointed, all that haj^ns is a certain 
internal change in the company of which the result is that the pqwers of the directors 

(26) Rochdale &c. Co, [1879] 12 Ch, D, 775; sec London Quays and Warehouses Ca 
[1868] 3 Ch. App. 394. 

{27)feitaniiia P. B. B. Society [1890] W.N. 170, 63 L.T. 304. 

(28) South Eastern of Portugal Ry. [1869] 20 L.T. 800, 21 L.T. 220. 

(29) S. 184 post. 

(30) S. 187 post. 

(31) $. 246 post 

(32) Montogomcry v. Sikdar Iron Works [19321 C. 691, 36 CW.N. 409. 

(33) Vide s. 220 of the English Act of 1929 and s. 173 of the English Act of 1908. 

(34) Turquand v. Kirby [1897] L.R. 4 Eq. 123. 

(35) Fowler v. Broad’s nW Light Co. [1893] 1 Ch. 724; Gosling v. Goskd [1897] A-C 
575, 587; cf. s. 208A (2). 

(36) Gosling v. Gaskell, (supra) at pp. 587-88. 

(37) Per Buckland T. in Kharkaree Collieries Ltd. [1932] C. 76, following Barney v. Joshua 
Stuhb tAd. [1^1] 1 Ch. 475. 

(38) Dawsons Bank t^. Nippon Ac, Kaisha, Ltd. [1935] P.C. 79. 39 'CW.N. 657. 61 CJLJ. 
239, 37 Bom. L.R. 544 (P.C.). See also LyaUpur Bank v. Mandhar Lai [1936] h. 152. 
161 I.C. 662 and Cunrembhoy & Co. v. Greet [1930] C. 113. 57 CaL 170, SO CJUL 
208. 123 LC. 250. 
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ifi respect of the suit arc transferred to the liquidator; but the ^aintifi ii adU the 
companyi and there is no necessity to bring the name of a person entitled to act on its 
behalf on the record (39). A company in liquidation retains its corporate powers 
Including the powers to sue, although such powers must be exercised through the 
liquidator under the authority of the Court (39a). A petition by a comt»ny In liquida* 
tion must be brought in the name and on behalf of the company in liquidation and not 
in the name of the liquidator (39a), The liquidator must sue in his own name or in 
that of the company according to the nature of the action: in his own name, where 
he acts as a representative of creditors and contributories; in that of the company to 
recover either its debts or its property (40). Where the liquidators sue in their own 
names to recover a debt due to the company, the error is one of form which the Court 
has power to give leave to amend. Description of the plaintiff as “The Official 
Liquidator, Himalaya Bank Ltd. in Liquidation” was in substantial compliance with 
the Act and the amendment, after limitation, “The Himalaya Bank, Limited, in liquida¬ 
tion, plaintiff” did not introduce a new plaintiff in the suit (41). In a suit against a 
company since gone into liquidation the official liquidator cannot be substituted in 

place of the company, but the title of the suit should be amended as follows: “. 

Ltd. (now in liquidation) being represented by ... . liquidator” (42). 

It was recently held by the Court of Appeal in England that this clause did not 
enable a liquidator to bring an action in the name and on behalf of a company which 
had no existence, e.g., a foreign company which had been dissolved by the laws of 
that country and that it only enabled a liquidator to enforce any cause of action which 
the company suing in its own name could enforce (43). But this decision has been 
reversed by the Hotise of Lords which has held that the order for winding up having 
been validly made the order under s. 191 of the English Act of 1929 (corresponding 
to s. 179 of the Indian Act) permitting the liquidator to bring the action in the name 
and on behalf of the company was rightly made and the action so brought was properly 
constituted (44). 

Lmbility for costs :—If the liquidator brings or defends an action in the name of 
the company, he is not personally liable for costs (45); but if he takes proceedings in 
his own name, he will be personally liable (46). If he appeals without leave and his 
appeal is dismissed, he will be ordered to pay the costs out of his own pocket (47). If 
the liquidator applies for leave to appeal, he will, as a rule, be entitled to the costs of 
his application, unless the appeal would be frivolous (48), The principle laid down in 
the last cited case that an official liquidator ordered to pay costs personally may appeal 
against such an order, extends to the case of an official receiver (49). 

If an action is pending to which the company is a party, and the liquidator decides 
to prosecute or defend the proceedings for the estate, the estate must be treated as the 
party litigant and must in case of failure pay the costs, and they are payable in full out 
of the assets in priority to the costs of winding up (50). The mere fact of the judgment 


(39) National Stores v. Kamsaran [1926] N. 303, 9 N.L.J. 40, 94 IC. 380. 

(39a) Joint Liquidators, City Bank of Lahore v. Shiv Sarma [1950] 52 P.L.R. 455. 

(40) Kent v. La Comunante &c. [1930] A.C. 220 (P.C.). 

(41) Md. Yusuf n." Himalaya Bank [1896] 18 AIL 198 (F.B.). 

(42) Tapesh v. Nator City Bank, decided on 2nd December, 1933 (unreported) Misc. Rules 
1410 & 1411 of 1933 Calcutta High Court. 

(43) Russian & English Bank v. Baring Bros. A Co. [1935] Ch. 120 (C.A,). 

* English Bank v. Baring Bros. & Co. [1936] 154 L.T. 603. 

(45) Fraser v. Brascia S. T. Co. [1887] 56 L.T. 771. 


1 Ch. 6SL 

(47)Ferrao*s case [1874] 9 Ch. App. 
19 A.LJ, 262. 

■ Val 


Mines [1882] 21 Ch. D. SSL 


3SS; Kayesth T. & B. Corpn. v. Satnarato 11921] 
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dibtalnfid agaitiit « Uqpoui^ator being uinler appeal doeft not affea the application df die 
last cited case ((51). 

Where a daimant obuina leave of the Court to bring an action againat a company 
in li^dationt and the o(fficial liquidator with the leave of the Court defends the acdon^ 
and the claimant succeeds carrying costs, the claimant is entitled to have his costs of 
the action and also his costs of the application for leave paid in full out of the assets 
of the company, as well as his costs of the application to the Court for an order 
establishing his right to such payment; all his other costs are to be added to his debt (52). 

Where the party to a proceeding under s. 145 of the Code of Criminal Procedure 
is not the company but the liquidator and though the latter happens only to be a 
party by reason of the fact that he is clothed with that character, for the purposes of a 
proceeding under s. 145 he is to be regarded as a separate personality responsible for 
the action of his men, though he may be in fact acting on behalf of the ccunpany (53). 

A successful litigant with the company is prima fade entitled to be paid immediately 
the cost ordered to be paid in full. The onus is on the liquidator to show that immediate 
payment cannot be made, or that other persons have claims in priority or ranking pari 
passu (54). Such a litigant is entitled to be paid his costs in full in priority over other 
ordinary creditors, except where there are other creditors in the same position as 
himself when they both will rank pari passu as regards the fund available for the 
discharge of their debts (55). It is however open to the liquidator to show that the 
condition of the assets of the company is such tliat immediate payment cannot be 
made (56). Where the costs are to be paid by the liquidator personally and he is to be 
at liberty to retain them out of the assets of the company, such costs rank even before 
the costs of realization (57). Actual expenses of realization mean strictly the costs of a 
sale of the assets and do not extend to bill of costs of the liquidator*9 solicitor (58). 

Where an action brought by a company in liquidation is dismissed with costs, the 
Court will not attach the liquidator's banking account in garnishee proceedings for 
payment of the costs. It is only in respect of a debt owing to a judgment-creditor by 
a third party that a garnishee order will be made and since a company and its liquidator 
are separate entities, money standing to the credit of the liquidator's banking account 
is not a debt owing to the company (59). 

When the liquidator does not sue or defend in his own name, but in that of the 
company, there is no jurisdiction to order the liquidator to pay costs personally any 
more than the directors of a going company can be ordered to pay costs (60). But if 
he takes proceedings in his own name he will incur a personal liability (61); and if he 
appeals without leave and his appeal is dismissed, he will be ordered to pay the costs 
out of his own pocket (62). Where the liquidator is the applicant and fails, the proper 
order would be, as between himself and the adverse party, that he do pay cost without 


(51) Thomas Free dc Sons [1911] 56 Sol. Jo. 175. 

(52) Trent & Humber Ship-BuUding Co. [18691 LJt 8 Eq. 94. 

(53) $. N. Mukherjee v. Krishna Dassi [19331 C. 433. 

(54) London Metallurgical Co. [1895] 1 Ch, 758. 

(55) KaUa8h Picture Palace Ltd. v. Kidar Nath [19421 L. 10, 43 P.L.R, 648, [19421 Lah. 
742, 197 L.C. 853 relying on Dominion of Canada Plumbago Co. infra cc Wlev dt 
Leetham's case [1869] L&. 8 £q* 94. 

(56) KaI}ash Picture Palace Ltd. o. Kidar Nath supra relying on London Metallurgical 

m ^ ^ Maniklal v. Suryapur MUls Co. [1928] B. 252, 52 Bom. 477i 

(57) Dominion of Canada Plumbago Co. [1884] 27 Ch. D. 33 (CJV.). 

(58) Re Bright [1903] 1 K.B. 735. 

(59) Lancaster Motor Co. v. Barclay's Bank [19411 I K.B. 675, (Cj\.). 

(60) Fraser v. Brascia S. T. Co. (supra); but see Van der Hurk v. Martens dc Co. [19201 

1 KJSk 850. ^ ^ 

(dllPowdl dc Sons (supra). 

(<S2)Femo’t caw (suprn); Kayettib T. ft B. Corpn. v. Sataaialn 19 AX.J. 262. 
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prejudice to any applicatkai as between bim and tbe eitate» the costs be paid 
out of ^e estate (63). 

In the appeal Cmiirt if a liquidator be the appellant and fails^ he will be ordered 
personally to pay the costs (64), which he may recover from the estate. But if the 
proceedings be in the Court which has the control of the winding up, it may at once 
determine whether as between the liquidator and the estate, the cost will come out of 
the esute (65), 

Where in an order winding up a company there was no order as to costs by the 
appellate Cottrt, it was open to the liquidator under the direction of the Court to allow 
payment of costs, incurred by the directors, to a reasonable amount, if he is satisfied that 
they were so inciured bona fide in the interest of the company (66), Where a company 
passed a resolution for voluntary winding up and a creditor shortly after that filed a 
petition for compulsory winding up which was opposed by the voluntary liquidator, 
costs of the latter were properly allowed in the discretion of the Court (67). 

Where costs are ordered to be paid by the liquidator out of the assets of the 
company, then in case the assets are insufficient to pay these costs and the cost of the 
winding up, the former are entitled to payment in priority (68). When in arbitration 
jpioceedings the liquidator Is In the position of a defendant and an award is made 
agaipst the company, the costs of the reference and award should not be ordered to 
be paid by the liquidator personally with a right to re<imbursement out of the assets 
of Ae company, but should be ordered to be paid by the company (69). If however 
the liquidator applies for the statement of a special case at the hearing of which he fails 
he, as being in the |>osition of a plaintiff, may be ordered to pay the costs of the hearing 
with a right to re-imbursem«it (70). 

Where a winding up order is discharged the liquidator is not entitled, as against 
any person, his remuneration or costs (71). His only claim is as against the assets dt 
the company and then only so far as without interfering with the rights of the secured 
creditors (72). The liquidator is, as a rule, entitled to his costs out of the estate and 
they arc generally left to the liquidation Judge (73). 

The adverse litigant, if he be the defendant, may apply for security for costs 
under s. 280. 

Right of audionce :—A liquidator as such has no right of audience in a suit on 
the original side of the High Ck>urt to which the company is a party. A company 
cannot appear in person and must appear by either counsel or solicitor (74). 

Lawyers apiKiintedi by liquidator :—^The solicitor appointed by the liquidator will 
be deemed to have contracted to act for the company with recourse to the assets for 
payment (75), and as such has no claim against the liquidator personally (75). This 


(63) Consols Insurance v. Wood [1865] 13 WJ^ 492; Van der Hurk v. Martens Co. 
(supra). 

(6^ Hounslow Brewery [1896] 12 T.L.R. 323; Powell & Sons (supra). 

(65) 1. Bolton dc Co. [1895] 1 Ch. 333, overruling Staffordshire Gas Co. [18931 3 Ch. 523; 
see also Smallpage's case [1885] 30 Ch. D. 598. 

(66) T. E. Moolla v. Official liquidator [192^ R. 139, 7 Rai^g. 34, 117 I.C. 568. 

(67) Wmiam Adler & Co. [19351 Ch. 138 (CA.). 

[1880] 14 Ch. D. 167; Dominkm of Canada Plumbago 


(68) Home Investment Society 
Co. (supr;^. 

(69) Van den Hurk u. R. Martens & Co. (supra). 

(70) Ibid. 

(71) Allison dfc. Ltd. [1904] 2 1C.B. 327. 

(72) Anglo*Au8trian dec. Union [1895] 2 Ch. 89L 
(73 Silver Valley Mines [18821 21 Ch. D. 381 (C.A.). 

Kails'” * 4rC.W.N. 424, following Carle* &c, Co. v. HndlQg [1918] 

(75) Ex pane Watkin [1875] 1 Ch. D. 130. 
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tKpffiikM in the caie oC a tol^citar lo tlie liquidatxir (76). In complicated caaee 

tlie liqiiidatxir should be advised by a Vakil dissociated from either side (77). Where 
the official liquidators had obtained the sanction of the Court to institute a suit, the 
pte iMkr appointed by .them to conduct the case had been duly appointed and a separate 
sanaion to appoint the pleader was not necessary (78). 

Ltqittdaeor moal bo s—The Court will not encourage a liquidator in resist* 

ing, especially on technical grounds, claims to which manifestly there is no defence (79). 
The Ckmrt wUl also insist on the liquidator as its officer to act in an upright manner 
even to the company's opponents; but he must not be generous at other people's 
expense (80). 

Registratioii of transfer :—Where the registration of an out and out transfer of 
shares has not been obtained by any falsehood or concealment, the company is bound 
by such registration, and the liquidator is not entitled to take advantage of any equitable 
rights which the transferee may have as against the transferor to^ have the transfer 
set aside (81). 

Sammary order :—An official liquidator is not entitled by summary order to a 
refund of money realized by a creditor before the winding up order was passed but 
after the coinpany has passed a resolution stopping payment of debts. The liquidator 
in such a case has to institute a regular suit like other claimants to recover the amount 
realized by such creditor (82). 

Inspoction of books etc. :—^The liquidator is in the position of a receiver and 
manager of partnership assets appointed by the Court. Under s. 241 an order may be 
obtained for inspection of books of the company and it will be the liquidator's duty 
to give every assistance and facility in finding out the relevant books and papers; but 
he cannot be called upon to make an affidavit of documents (83). 

Adverse party’s right to discovery :—^Where the liquidator represents the company 
as a party litigant, the adverse party has a right to obtain from him the same measure 
of discovery as he would have from any other litigant (84). Discovery may also be obtained 
from the liquidator in his personal as distinguishd from his representative character upon 
a proper case being made out (85). 

Authority to bid «t solo :—Judge in liquidation has r... jurisdiction to make any 
order giving the liquidator leave to bid at an auction sale, lie can of course give any 
direction to him to take such legal steps as he desires to take in acxordance with the 
general provisions of the law; but the granting or refusing of permission to bid at a sale 
is clearly a matter for the execution Court (86). 

Cause of actiott :—Cause of action for the liquidator to realize contributions from 
the contributories arises only on the appointment of the liquidator (87). 

Proceeding by liquidator :—^A proceeding started by the liquidator is not initiated 
in his personal capacity but in the name and on behalf of the company, and it must be 

(76) See notes to s. 217 and Sanita^ Burial Assn. [19001 2 Ch. 289. 

(77) Rlpon Press Co. v. Gopal Cjietti [1932] P.C. 1, 36 C.W.N. 54, 54 CX.J. 493. 

i78)Kathiwar A. B. Corpn. v. Gurdas [1924] 5 L^. 414. 

(79) General Share &c. Co. v. Wetley Brick « Pottery Co. [1882] 20 Ch. D. 260 (CJiX 

(80) Ee Condon, ex f. James [1874] 9 Ch. App. 609; re. Opera Ltd. [1891] 2 Ch. 154. 
(SlVUndlar's case [1910] 1 Ch. 207, 312. 

(82) Tkrachand v. People’s Bank of India [1915] 29 I.C. 265. 

(83) Mutual Society [1882] 22 Ch. D. 714. 
t84}Braned's Banking Corpn. [4867] 2 Ch. App. 350. 

(85) Sir John Moore Gold Mmng Ca [1877] 37 L.T. 242. 

(86) Bank of Upper India v. Skinner [19271 A. 681, 103 IC. 293, 

(8?) J. H. Chandler 6c Co. [19251 A. 550, 48 AIL 580; see aUo 

A. 518,47 AIL 6^; Piuyan Prasad v. Gaya Bank [1931] P. 44, 


25 AX.J. 891. 

Union Bank Ltd. [19251 
, 10 Pat. 249; 130 IC. 534. 
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deemed as if the pnK:eedl»g is bemg continued not only in the interest of the company* 
but actually by the company through its liquidator (88). 

CL (b). ^^Beaeficial winding up*** ^H^arrying on business.** t*-What is necessary 
for the beneficial winding up of a company will be determined by the Court having 
regard to all the circumstances and “mercantile necessity^'(89). Without the special 
leave of the Court (80) a liquidator cannot carry on the business of the company with 
the view of making a profit for the company (89)» or for facilitating reconstruction. 
Contracts may be made for the purpose of beneficial winding up of a company(89) and 
the onus of proving that a contract is not beneficial lies upon the party objecting to 
it (90). It is only for the purpose of administration and realization that the business 
can be continued. If a majority carry a resolution which goes beyond this, the minority 
are entitled to a declaration that it is ultra vires (91). But a contract not required for 
the beneficial winding up may be binding between the company and the person with 
whom it is made, although as between the shareholders and officers of the company it 
may be open to objection (92). 

Coats of carrying on business s—The cost of carrying on the business may not be 
chargeable as costs of preservation in priority to the claim of debenture-holderb (93). If 
goods arc sold and bills given by the purchaser which have not matured at the commence¬ 
ment of the winding up, the liquidators can collect the bills or discount them without 
embarking on new business. 

Where it would be clearly for the benefit ot the creditors that a further sum should 
be advanced for completion of a certain transaction, even a provisional liquidator would 
be justified in advancing the money (94). 

As to voluntary winding up, see s. 205 and notes tliereto. 

Cl. (c). Transfer by liquidators lliis clause makes the official liquidators power 
to sell whether by auction or by private treaty conditional on the sanction of the Court 
which must exercise the power with judicial discretion having regard to the interests 
of the company and its creditors (95). This clause enables the official liquidator with 
the Court's sanction to sell the whole assets of the company en bloc (96). As a general 
rule the liquidator, before applying for sanction, should obtain a valuation of the 
property to be sold, yet tine Court will sanction a sale under peculiar circumstances, e.g., 
when an early sale is desirable and the assets arc large in distant and different parts of 
the world and of fluctuating value (96). The Judge has judicial discretion in the matter 
of sanctioning a sale and on appeal the Court will interfere, (1) when the Judge has 
decided on a matter not within his discretion, (2) when his discretion has been exercised 
on wrong principles, and (3) when some great loss will be occasioned by a clearly 
erroneous exercise of discretion (96). Where a liquidator sold the undertaking of the 
company nominally to a new company but really to himself, and the sale was set aside 
on the ground of concealment and the property was ordered to be reconvcyed to the 
old company, it was held that the liquidator and the new company were not chargeable 
with interest on profits received by them from the business of the new company and 

(88) Shiam Lai v. U. P. Oil Mills Co. [1933] A. 789 (F.B.), [1933] A.L.J. 1203, 

(89) Wreck Recovery 6cc. Co. [1880] 15 Ch. D. 353 (C.A.). Sec also Anand n. Ganesh 
[1913] 40 Cal. 678. 

(90) Hire Purchase 6cc. Co. v. Richens [1887] 20 Q.B.D. 387 (C.A.) j Bank of South Australia 
[1895] 1 Ch. 578. 

(91) Re Batey, ex parte Emmanuel [1881] 17 Ch. D. 35 (C.A.). 

(92) Bateman & Co. v. Ball (1912] 56 L.J. (Q.B.) 291 ; Hire Purchase dec, Co. v. Richens 
(supra). 

(93) Exp. Grisscl [1876] 3 Ch. D. 411. 

(94) Commercial Bank Corpn. [1886] I Ind. Jur. N.S, 33$. 

(95) Gordhan Das v. Kanthimathinatha [1921] M. 286, 97 LC 295. 

(96) Oriental Bank Corpn. [1887] 56 L.T. 868. 
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wliiiidtawti by them from the biisiiie$B (97). An a^t for tale* who takes an Intemt In 
a putcimse negotiated by hitnsdf is bound to disclose to his principal the aanire of 
his Interest or to make statements such as would put the principal on inqtdry (98). In 
such a- case, the burden of proving that a full disclosure was made lies on the agent 
and is not discharged merely by the agent swearing that he did so, if lus evidence Is 
contradicted by the plaintiff and not corroborated (98). This clause means that the 
liquidator can finally dispose of the property, once he has got the sanction of the Court. 
It docs not mean that he has power merely to invite offers and to submit them to the 
Court for approval (99). Any sales or contracts of sale effected by the liquidator in 
pursuance of the Court's sanction previously obtained arc not merdy conditional 
agreements subject to subsequent confirmation by the Court. Hence, where the District 
Court has given the official liquidator a general permission to sell the properties 
(provided that a certain price was obtained) and has expressly sanctioned the contraa 
of sale entered into by the official liquidator for a sum considerably in excess of the 
stipulated price, the Court cannot revoke its own sanction so as to nullify the contract 
of sale (99). But where the official receiver asked for an order from the Court for 
directions regarding the offers submitted for the purchase of the business as a going 
concern and the highest bid for it and also reported that a week*s further time should 
be given for the receipt of fresh offers or for increase of offers already made; held that 
it was not a question of confirmation of sale as no sale had taken place, and that other 
persons were entitled to make a further offer (1). Where the higher bidder for the 
purchase of a mill wanted immediate possession free from all disputes, but unfortu¬ 
nately the lessees had got the whip-hand and the purchaser had to take the property 
with all the burden of the lease as well as the further burden of any subsequent rights 
which the lessees had obtained, the sale to the lessees themselves for a lesser price was 
valid (2). Where the company was a corporation in which the exclusive right of fishing 
withing the manor was vested, but the corporation held the right on a condition or 
trust from the individual members, and if the company was wound up this right of 
fishing could not be sold by the liquidator, the Court refused to make any order for 
winding up (3). 

A claim by a company against its directors for misfeasance is a chose in action and 
can be sold under this section (4). As to the Court's jurisdiction to sanction the 
reconstruction of a company by sale of its assets to a new company or to another 
company see the cases noted below (5). 

Where the official liquidator sells a decree standing in the name of the directors 
by auction, and the liquidator assigns the decree to the purchaser with the sanction of 
the Court, the principle of 0.21, r. 90 C. P. C. does not apply and the Court cannot 
set aside the sale(d). 

Cl. (d). Company's documents :—^Documents executed under this clause are the 
company's documents, and a convenant in a lease to a company against assignments is 
broken by an assignment by the liquidator (7). 

Where a fixed deposit receipt issued by a bank which has since gone into 
liquidation is in the name of several persons and is not payable to "cither or survivor". 


(97) 

( 98 ; 

1 

(3! 

s 
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Silkstone &c. Coal Co. o. Edey [1900] 1 Ch. 167. 

Dunne it. English [1874] LJt 18 Eq. 524. 

Routhmall v. Nagannall [1940] M. 179, [1940] 1 M.L.J. 107, 50 MX.W. 879. 
Chidambaram t>. Official ReceiTcr [1943] M. 365. 

Bchari V. Kundan [1922] P.C. 361, 27 CW.N. 509, 47 M1..J. 322, 69 I.C. 356. 
Company &c. of Free Fishermen [1887] 36 Ch. D. 329. 

Park Gate Waggon Co. [1881] 17 Oi. D. 234; Cf. Wood v. Woodhome [1896] W.N. 4. 
Agra & Masterman’s Bank [1866] 15 L.T. 408, 12 Eq. 509 n.; Albert Life Awmranre 
Co. [1871] 6 Ch. App. 381; Mnk of South Australia [1895] 1 Ch. 578. 

Ramanuja v. Sundara [1937] M. 176. 

Famm's Bank [1921] 2 Oi. 164. 
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tlie liquidator is not bound to pay the dividend to any one or more of the joint holders 
of the receipc without obtaining a discharge from all the holders (8). 

Contrmels s—When a liquidator appointed by the Court performs a contract of the 
company without disclaimer or purports to make a new contract on its behalf, there 
is no presumption that he docs so in his personal capacity, even though he does not 
describe himself as liquidator; and his position in this respect is not altered by the 
new 8. 230A which gives him the right to disclaim any contract which he thinks 
onerous (9), “In my view,’* observed Lawrence J., “the position of a liquidator appointed 
by the (^urt is not the same as that of a receiver appointed by the Court. A liquidator 
is the agent of the company (10), a receiver is not (II). It is true, both are appointed 
and can be disoussed by the Court and both control the assets of the company and 
may have to carry out the contracts of the company; but the liquidator acts for and 
in the interests .of the company, whereas the receiver and manager acts in the interests 
of the debenture-holders and not for the company (12). 

Although liquidation proceedings may be expected to come to an end at any time, 
it docs not excuse the liquidator from fixing the period of employment in the case of 
an employee, and where no term is fixed, an employee on a monthly salary is entitled 
to notice when his services are to be terminated (13). 

Disclaimer Where a liquidator makes an application for leave to disclaim an 
onerous lease, the Court may properly balance the advantages and disadvantages of a 
disclaimer to be gained by the liquidator in relation to the assets, and by the persons 
affected by the disclaimer. Where lessors who are entitled to appear would suffer 
substantial injury if the disclaimer were allowed, the Court will in the exercise of its 
discretion, disallow it (14).. 

Cl, (e) :—^A company may prove in the administration of the estate of a deceased 
shareholder, whose estate is insolvent, for the estimated value of the liability to future 
calls in respect of the shares standing in his name (15). 

Set oflF ;—^‘Thc debt due to the liquidator is,” observed Jessel, M. R., “distributable 
among the creditors, and the debt clue to the individual from the company would only 
rank with the view of obtaining a dividend for the creditor for the amount due. The 
two debts are not applicable to the same purpose, and could not properly be made 
subject of set off*’ (16). In the case of insolvency of a contributory who is also a creditor, 
the debt may however be set off against calls under s. 161. But until the insolvency 
there is no right of set off (17). A bankruptcy notice must be in the name of the 
company and not of the liquidator (18). 

Where a creditor is a member of a partnership firm, a debt alleged to be due by 
the latter to the company cannot be set off against the separate debt due by the 
company to the partner (19). 


(8) Gokui Chand v. Doaba Bank [19181 44 I.C. 848. 

(9) Stead, Hazel Sc Co. v. Cooper [193^] I K.B. 840, following Exp. Watkin [1875] I Ch. 

D. 130, 133 & 134. ^ ^ 

(10) Exp. Watkin (supra). 

(inBurt, Bulton Sc Hayward v. Bull [1895] 1 Q.B. 276. 

(12) Stead, Hazel Sc Co. o. Cooper (supra) at p. 843. 

(13) Diwan Chand i». Fateh Chand Sc Co, [1935] L. 917. 

(14) Katherine ct Cic, Ltd. [1932] 138 L.T. 226. 

1 Ch. 173. 

9 Ch. D. 595 at p. 599. 

340. 

18 Q.B,D. 446; Re Nance [1893] I Q3. S90, 

[192^ Ch. 825 (C.^. In this case* Hie piinciple laid dosm 
1] 1 Ch. 716 was hela to bef inapfiliaibto* 


(15) In re Mac Mahon [1901 

(16) Whitehousc Sc Co. [1871 

(17) Re G. E. B. [1903] 5 K. 

(18) Re Winterbottom [1886 

(19) Pennington Sc Owen Li 
in Turner v. Turner [1! 



INDIAN (COMPANIES ACT 


54S 


a 17^ 


Whore the set oflE daimed is not legally recoverable being time baned and the 
parties do no( hU the same character in respect ok the set off as they do in respect 
of the suit, set off will not be granted (20). 

CL (f)« Noffotiable iastnimenta :--nAs to the Court’s sanaion to the liquidator 
acc^>ting or negotiating bills, see die cases noted below (21)* The power given to 
liquidators to endorse promissory notes, being a power given by the statute, cannot be 
ddegated in the absence of a statutory provision for such delegation. Consequently, an 
endorsement of a promissory note by the agenu appointed by the liquidators conveys 
no title in law to the assignees. The assignment being void ab initio, no subsequent 
ratification by the liquidator can validate it (22). 

After dissolution of the company the liquidator has no power to endorse a 
promissory note (23). 

CL (g). Meaning of‘‘assets’* The assets include all contributions which the 
liquidator is entitled to get from the members past or present, as well as all assets 
which have been misappropriated as against creditors (24). The realized assets of a 
company divided among the shareholders in pursuance of a resolution are assets within 
the meaning of this clause (25). 

In England it has been held that in the winding up of an insurance company the 
deposit made with the Government forms assets of the company available for distri¬ 
bution among all its creditors generally, and is not primarily applicable to the 
satisfaction of the claims of the policy-holders (26). But this is not so in India; see 
s. 8, Insurance Act IV of 1938. 

Mortgage by liquidator :—^Where in response to an advertisement for a sale of a 
company’s property, a person offered cither to take a mortgage or to purchase the 
property on certain terms, he will not be allowed to act otherwise than in the way 
promised, first, as the liquidator has acted in the manner suggested and has thereby 
changed his position ; secondly, the offer having been accepted should be regarded as a 
valid and binding contract (27). In Motilal v. Poona Cotton &c. Manufacturing Co. (28) 
it was held (1) that the second mortgagees were, as parties to the pending mortgage suit 
instituted by the first mortgagee against the company, protected by s. 52, Transfer of 
Property Act against any postponment of their security by the charges created pendente 
Hu by the liquidators, for the sanction of the District Court to which the liquidation 
proceedings had been transferred by the High Court could not affect orders in a pending 
suit in the High Court; (2) that the charges created by the liquidators were not 
transferred i« execution of an order of a Court within the scope of s, 2 (d) T. P. Act 
inasmuch as the District Court’s sanction was not an order capable of execution by 
merely an authority to the liquidators to act in a certain manner if occasion should arise. 

Cl. (h). Letters of administratiou :—^The official liquidator need not take out 
letters of administration to the estate of a deceased shareholder before settling the list 
of contributories (29). 

Cl. (i). Compromise :—^The liquidator cannot consider a mere matter of pity or 
mercy. He must make out a case that the compromise will be beneficial to the company, 
for example, that there is a contested claim and if the compromise is entered into, the 


(20) Alliance Bank of Simla u. Feroz Shah [1936] Pesh. 57, 160 LC. 908, following A. Bharat 
V. Chet Ram [1934] A. 427, [1934] A.L.J. 286, 150 I.C. 105. 

(21) El>ow Vale Co.’s Claim [1869] 8 £q. 14; Cladestanes & Co.’s case [18661 I Ch. App. 538. 
h2)Sankamma v. Anantha [19401 M. 882, [19401 2 MX.J[. 309, [1940] M.W.N. 796. 

(23) Ramchandra v. Kandasami [1895] 18 Mad. 498. 

(24) Stringer’s case [1869] 4 Ch. App. 475. 

(25) Canges Steam Tug Co. [1891] 18 CaL 31. 

(26) See S^th East Lancashire Insurance Co. [1935] Ch. 225, (C.A.). 

(27) Union Indian Sugar MUls Co. [1930] A. 330, [1930] AX.T. 305, 127 tC, 428. 

(28) 11917] 42 Bom. 215. ^ 

(29) ^bji V. Iswardas [1895] 20 fkm 054, 
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payment would be very much sooner than if the claim was contested^ or on similar 
grounds* The Court han no jurisdiction to compel an unwilling liquidator to com¬ 
promise a debt due to the company in liquidation (30). In Pearson*s case (31) the Court 
of Appeal has held that the Court has no more power to compel die liquidator to accept 
a compromise than to compel an ordinary suitor to take less than what is due to him. 
The oi^y power is in the liquidator with the sanction of the Court. There is no power 
in the Court to order a compromisci whether the liquidator recommends it or not. 

Where a transaction by way of a compromise or alienation of the property of a 
company in liquidation is entered into, the Court can set aside the transaction if it is 
detrimental to the interests of the creditors and contributories of the company (32). 

For Rules relating to compromise of claims of the company by the official Uquidator 
sec Rules 153 and 154 of the Calcutta High Court Rules, 1939, 

Distnbutiou of assets :—^The contributions and assets with other properties of the 
company form a common fund to be applied in the manner directed by the Act (33) after 
satisfying the claims of its secured creditors who are not bound to avail tliemselvcs of the 
winding up proceedings, but toay pursue their own remedies (34). The liquidator has, 
with the sanction of the Court, power to distribute shares of other companies forming 
part of the liquidating company's assets instead of selling tliem (35). 

Before any distribution of surplus among the contributories the liquidator ought to 
take every means to satisfy himseslf that all creditors arc paid, not only by advertising, 
but by writing to those creditors of whose existence he knows, and by asking them if they 
have any claims against the company (36). A liquidator who has failed to sec that the 
assets arc applied in paying debts is liable to a creditor who has suffered damages (36), 
This rule would apply even before dissolution when the default is the result of neglect 
of duty, even though not wilful (37). In the undernoted case the Judicial Committee 
observed: *'But that it should be regarded as a normal course oi liquidation justifiable 
without explanation that a liquidator should pay the creditors merely a dividend on 
their debts, when surplus assets large in amount remain in hand, and should then allow 
the contributories without definition of their interests therein to take possession for them¬ 
selves of these surplus assets seems to the Board a serious matter, and it is necessary, 
their Lordships think, to call attention to its impropriety*' (38). “The duties and respon¬ 
sibilities ci the liquidator are as serious in the liquidation of a private company as of 
any other" (38). 

It is the duty of the liquidators to decide what is properly due from the company to 
various daimants, and the liquidators arc entitled to go behind decrees which they 
consider were not properly obtained (39). 

Subject to the rights of the secured creditors and certain other creditois who arc to 
be paid in priority, the assets in a winding up are subject to a trust for the benefit of all 
the creditors and must be distributed on a footing of equality. The assets include all 
contributions which the liquidator is entitled to obtain from members or persons who 
have been members within a certain time before the winding up commenced, and all assets 

(30) Peoples Bank of N. India [1939] L. 497, [1939] Lah. 324; Chiragh Din v. O. L. Peoples 

Bank of N. India [1939] Lah. 299. 

(3!) [1872] 7 Ch. App. 309; see also Hankey’s case [1872] 26 L.T. 358. 

(32) Kundan Lai v. O. L. Diamond Jubilee Flour Mills Co. [1918] 48 I.C. 919, 7 P.W.R. 1919. 

(33) Webb v. Whiffin [1872] L.R. 5 RL. 711, 724. 

(34) Re Pound, Son & Hutchins [1889] 42 Ch. D. 402. 

(35) English & Foreign Credit Co.hm] 1 T,L.R. 1. 

^^enish [1903] 2 Ch. 625; Argylla Ltd. v, Coxeter [1913] 29 TJL.R. 355. 
(37)Gore-Brownc, 36th cd., p. 507. 

MiUcr [1931] P.C. 203, 134, LC. 324, 

A1W3^[?9^^ ALJ^ ^ Siemens (Indk) Ltd. [1940] A. 514, [1940] 
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ndkich hayft been xxiiittf^ied and misai^propriated is against the creditors and whidb a 
cxedltor lias a ii|^t to have recouped (40). 

CtaditorV remady s--When the company is dissolved the statutory remedy of the 
creditors is gone, hut the duty of the liquidator remains, and a contributory or creditor 
has a remedy at common law for injury caused to him by a breach of the liquidator's 
statutory duty (41). , 

The liquidator is not however liable for loss occasioned by the felonious acts of 
servants if properly selected (42). 

Payment by the liquidator of statute-barred debts is improper and the money must 
be returned (43). 

laquuiator’i position:—*ln a winding up", observed Sir W. Page-Wood V. C., "the 
liquidator acts not merely for creditors, but for contributories and for the companies also. 
At the same time Legislature stopped short of saying that a winding up should be a 
bankruptcy. The liquidator does not act more for the creditors than he does for the 
company" (44), The liquidator is only the company’s agent appointed by the Court and 
there is no parallel between his position and that of the trustee of a bankrupt or of the 
shcriS as to property taken in execution, for the purpose of dealing with the company's 
property. The cases in bankruptcy in which it has been held that a trustee in a bank¬ 
ruptcy can assign free from the bankrupt's convenant against assignment without licence 
depend on the circumstance that the bankrupt’s leasehold interest vests in his trustee by 
operation of law, so that he is not an assign of the bankrupt and consequently not bound 
by the covenant. These cases therefore have no application to a liquidator, because the 
company's leasehold interest remains vested in the company after a winding up order 
and the liquidator acts on behalf of the company in assigning it (45). "The effect of the 
Bankruptcy Act is", observed Lord Halsbury, "to divest the bankrupt, and to invest the 
trustee in the entire estate; but the liquidators of a limited company are not vested in 
the estate to the exclusion of the company. The estate remains vested in the company 
Itself, and the liquidators are mere administrators of it for the purpose prescribed by the 
statute, and that is for equal distribution among creditors” (46). 

The official liquidator is also an agent of the Court for the purpose of liquidation. 
A decree obtained by the company before liquidation does not vest in the liquidator and 
he cannot take any proceedings in execution in his own name. Where such a decree is 
transferred to another Court for execution before liquidation, it can be executed by the 
transferee Court after liquidation on the application of the liquidator in the name of 
the company (47). 

HU duly i —^Thc voluntary liquidator is bound to get all contracts for tlie allotment 
of shares otherwise than for cash filed with the registrar; for such a liquidator is also an 
officer of the company (48). The official liquidator should not become partisan in a 
dispute between two sets of contributories concerning the propriety of an order from 
which alone his authority proceeds. His only duty on an appeal against such an order 
is to take a position of complete impartiality and in the interests of the whole body of 
his constituent contributories, to be ready to inform the Court of any faas and cir- 


f40) Ganges Steam Tug Co. (supra). 

4])Pul8ford V, Devenish (supra). 

(42) Jobson V. Palmer [1893] I Ch. 71; but see Uoyd v. Grace Smith & Co. [1912] A.C. 716. 

43) FT^twood &C. Syndicate fl915] 1 Ch. 486. 

44) Marine Mansions Co. [1867 4 £q. 601 at p. 610. 

45) Re Farrow's Bank [1921] 2 Ch. 164. 

(46) Bank of Scotland u. Macleod [1914] A.C, 311 at p. 321. 

(47) LyaUpur Bank u. Mandhar Lai [1936] L. 152, lol LC 662* 

(48) He X 6t Co. [1907] 2 Ch. 92. 
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ctumtances in relation to the company’s afhdrs about which ha tni|^t be ashed (49). In 
this case their Lordships of the Judicial Committee severely condemned the partlsmi 
activities of the official liquidator. In such cases the liquidator should be assisted by a 
Vahil equally dissociated from cither side (50). Their Lordships strongly deprecated 
ex parte orders giving the official liquidator leave to oppose the appeal which enabled 
hirtij free of expense to the petitioners in relief to their responsibilities and already at a 
cost far in excess of any possible interest of theirs in the assets, to fight their battle 
with non-success and at what must be the inordinate expense to their opponents. *lt is 
to be hoped”, observed their Lordships (51), **that orders like that of 14th November, 1928 
will not in future lightly made in the course of an Indian winding up.” 

The official liquidator representing a company is in no different position from any 
one else against whom a stranger or a third party makes a claim. His only duty is to 
consider, and if he thinks it an admissible claim, to admit, if he thinks it an in¬ 
admissible claim to reject it; and accordingly he is not bouhd to call on the claimant 

to appear before hiim (52). 

Lending comjMuny’s money :—**It is highly improper for any liquidator” observed 
Lord Romilly, “to employ any of the company’s money in his hands in any loan what¬ 
ever. Of course, if he docs, and if any profit is made out of it, that profit will belong 

to the owners of the money. It must never however be forgotten that no money can be 

lent on loan without some risk even for a short time. If therefore the persons to whom 
the loans are made should fail, the loss would fall with the greatest severity on the 
creditors and contributories of the company” (53). 

The omnibtis clause (!) does not however authorize the official liquidator to make a 
reference to private arbitration of the dues of the company (54). 

Applicability of the section s—^This section is, by virtue of s. 276, applicable to an 
unregistered company wound up under s. 271. So in the bankruptcy of a contributory of 
an unregistered company the liquidator may prove for the estimated amount of future 
caUs(55). 

Rides :—For rules regarding the directions to be given to the official liquidator in 
respect of his powers under this section and the delegation under s. 246 of the powers of 
the Court see Rule 69 of the Calcutta High Court Rules, 1939. As to the books of account 
to be kept by him when he is authorized to carry on business of the company under 
d. (b) of this section, see Rule lOi of the said Rules. 


Discretion of official 
liquidator. 


180. The Court may provide by any order that the oflicial 
liquidator may exercise any of the above 
powers without the sanction or intervention of 
the Court, and, where an official liquidator is 
provisionally appointed, may limit and restrict his powers by the 
order appointing him. 

See notes to the previous section. For rules, see Rules 69 and 73 of the Calcutta 
High Court Rules, 1939. 


(49) Ripon Press &c. Co. v. Gopal Chetti [1932] P.C. I (8-9). 36 CWJN. 54, 54 CJLJ. 439. 

(50) Ibid, at p. 13. 

(51) Ibid, at p. 9. 

(52) Johnston v. Official Liquidator [1939] R. 46. 

(53) Re Anon. [1866] 15 LT. 170. 

(54) Dehra Dun Mussoree Tramways Co. [1928] A. 553, 26 AX.J. 810. 

(55) Ex. p. Ball [1873] 10 Ch. App. 48. 
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181 . The official liquidatXKr may> vith the sanction of the 
Court, appoint an advocate, attorney or pleader endded to appear 
before the Court to assist him in the per- 
t>ro?Mon toleg^ania- formance of his dudes: Provided that, where 
** ^ the official liquidator is an attorney, he shall 

not appoint his partner, unless the latter 
consents to act without remuneradon. 

The rule that a liquidator who is a solicitor shall not employ his partner as his 
solicitor in the winding up will only be departed from where the partner is willing to 
act as such solicitor without remuneration (56). 

Employment of solicitor :—^In liquidation ordinarily the appointment of the peti¬ 
tioning creditor’s solicitors as solicitors for the liquidator is i^voured especially where 
they arc acquainted for sometime with the proceedings (57). In complicated cases the 
liquidator should be advised by a Vakil dissociated from either side (58). Although the 
liquidator may employ a solicitor with the sanction of the Court, he is not justified 
in obtaining ex parte sanction. He is bound to have regard to the direction mentioned 
in 8. 183(59), t.e., he should take the opinion of the creditors and contributories. The 
sanction to institute or defend legal proceedings does not dispense with the necessity of 
obtaining express sanction to tlie employment of a particular solicitor (60). The interests 
of the creditors arc involved in the seleaion by the liquidator of a firm of solicitors who 
were not previously concerned in the proceedings. Such selection is always a matter of 
some importance and the Court accedes to an invitation to reconsider its ex parte decision 
on significant facta being brought to its notice (61). As to the form of authority, see 
re Vavasour (62). 

Sanction of Court :—^The omission of the official liquidators to obtain sanction of 
the Court tmder this section for the payment to a pleader might possibly render them per¬ 
sonally liable for the payment of the pleader’s fee, but it would not affect the validity of 
the acts done by the pleader in instituting and conducting the case, if they bad obtained 
sanction of the Court to institute the suit (63). 

Solicitor’s duly :—It is an established rule that a solicitor sliall not in any way 
whatever, in respect of any transaction in the relation between him and his client, make 
gain to himself at the expense of his client, beyond the amount of his just and fair 
professional remuneration (64). 

Solicitor*s lien !—If the liquidator employs a solicitor, the former is not personally 
liable to him (65). Where a sum of money is recovered by thc^ exertions of the solicitor, 
he has a common law lien thereon for costs of recovery including the costs incurred prior to 
the liquidation (66). The solicitor’s lien extends to the costs of establishing his retainer 
against the liquidator who disputes it (67). He may obtain a charging order in respect of 

(56) Universal Private Telegraph Co. [1870] 23 L.T. 884. 

(57) Jamnada8 N. G. & Pressing Co. [1935] B. 337, 37 Bom. L,R. 401, 157 LC. 1093. 

(58) Ripon Press & Co. v. Gopal Chetti [1932] P.C. I, 36 C.W.N. 54, 54 C.L.J. 439. 

(59) Re Consolidated D. E. Manufacturers [1915] 1 Ch. 192. 

(60) lA>ndon Metallurgical Co. [1897] 2 Ch. 262. 

(61) Tamnadas N. G. Pressing Co. (supra); Consolidated D. E. Manufacturers (supra): 

Ex. p. Watkin [1875] 1 Oi. D. ^» 

(62) [19001 2 K.B. 309. 

(63) Mtln|W & Ahmedabad Banking Corpn. o. Gurdas [1925] L. 222, S 414, 84 

(64) tV^ 1 V. Bank of London [18621 10 HX.a 26. 

(65) Re Trueman's Estate ri872f 14 Eq, 278. 

(66) Meter Cabs Ltd. (1911] 2 Ch. 557; see also Be Massey [1970] 9 Eq. 307. 

(67) Meter Cabs Ltd. (supia). ^ 
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dmn (68). But the ididltor has m liea on documents coming into his possesion after oun* 
meocement of the winding up iu respect of a deht existing before the winding up (69), 
Books and documents of a company which ought to be kept at its registered office ought not 
to be put into the possession of the solicitors of the company, and if they are, the 
solicitors cannot acquire a lien for costs over them and in the winding up of thd 
company will be ordered to deliver them up to the liquidator (70). But they arc entitled 
to a lien upon other books and documents if they came into their possession before the 
commencement of the winding up (70). 

Legal adviser —^Ids remuneration t —The position of a legal adviser to the company 
in liquidation, appointed under this section, is not different from any other employee 
employed by the liquidator (71). An order by the liquidation Judge fixing his remunera- 
tion is not, it has been held in the last cited case, one made in the matter of winding 
up, but is of the nature of a ministerial order settling a dispute as between the liquidator 
and his employee and is not therefore appealable under $. 202. The correctness of this 
decision, it is submitted with great respect, is open to doubt, for s. 202 is wide enough 
to cover a case like this. See notes to s. 202. 

As to the rule regarding legal assistance to the liquidator, see Rule 66 and as to 
the fees to be charged by the solicitor, see Rule 252 of the Calcutta High Court Rules, 1939. 

182. (1) The official liquidator of a company which is being 
wound up by the Court shau keep, in manner prescribed, proper 
books in which he shall cause to be made 
entries or n^utes of proceedings at meetings 
tngs of meetings and to and of SUCH Other matters as may be pre- 
^ scribed, and any creditor or contributory may, 
subject to the control of the Court, personally 
or by his agent inspect any such books. 

(2) Every official liquidator shall, at such times as may be 
prescribed but not less than twice in each year during his tenure 
of office, present to the Court an account of his receipts and pay¬ 
ments as such liquidator. 

(3) The account shall be in the prescribed form, shall be made 
in duplicate, and shall be verified by a declaration in the prescribed 
form. 

(4) The Court shall cause the account to be audited in such 
manner as it thinks fit and for the purpose of the audit the liquidator 
shall furnish the Court with such vouchers and information as the 
Court may require, and the Court may at any time require the pro¬ 
duction of and inspect any books or accounts kept by the liquidator. 

(5) When the account has hen audited, one copy thereof shall 
be filed and kept by the Court, and the other copy shall be delivered 
to the registrar for filing, and each copy shall be open to the inspec¬ 
tion of any creditor, or of any person interested. 

(68) Re Bom [1900] 2 Ch. 433. 

(69) Capital Fite Imurance Amn. [1883] 24 Ch. D. 408; Rajrfd Rmd Thisait Go. [1909] 

1 Ch. 96. 

(70) Aaglo-Malte»e &c. Co. [1885] 52 L.T. 841. 

(71) Tilokchand v. Siad H. P. Fund Sodety [1943] S. 82, [1942] Kur. 496. 



& 183] 


INDIAN COMPANIES ACT 


SSI 


AnMdm^t tlie Comps^iies (Amendment) Act, 1936, the origixial 182 has 
been renumbered as sub-s. (1) and sub-ts. (2), (3), (4} and (5) have been added. These 
reproduce s* 195 of the English Ac^ of 1929. For effect of the amendment see 
Introduction. 

For rule regarding books of account and records of the official liquidator, see rule 160 
of the Calcutta High Court Rules, 1939. Sub-s. (3) of this section provides that the 
account shall be in the prescribed form. But no such form it appears, has been pres- 
cribed in the said Rules. Moreover the said Rules do not follow the sequence of the 
section and their requirements. 


183. (1) Subject to the provisions of this Aa the official liqui¬ 
dator of a company which is being wound up by the Court shall, in 
the administration of the assets of the com- 
*** P^y distribution thereof among 

^ ^ ■ Its creditors, have regard to any diremons that 

may be given by resolution of the creditors or contributories at any 
general meeting or by the committee of inspection, and any direc¬ 
tions ^iven by the creditors or contributories at any general meeting 
shall in case of conflict be deemed to override any directions given 
by the committee of inspection. 

(2) The official liquidator may summon general meetings of 
the creditors or contributories for the purpose of ascertaining their 
wishes, and it shall be his duty to summon meetings at such times 
as the creditors or contributories, by resolution, may direct, or 
whenever requested in writing to do so by one-tenth in value of the 
creditors or contributories, as the case may be. 

(3) The official liquidator may apply to the Court in manner 
prescribed for directions in relation to any particular matter arising 
m the winding up. 

(4) Subject to the provisions of this Act, the official liquidator 
shall use his own discretion in the administration of the assets of 
the company and in the distribution thereof among the creditors. 

(5) If any person is aggrieved by any act or decision of the 
official liquidator, that person may apply to the Court, and the Court 
may confirm, reverse or modify the act or decision complained of, 
ana make such order as it thinks just in the circumstances. 


But the Companies (Amendment) Act, 1936, the words in italics have been added 
to 8Ub-S. (1), 

Sul^*S. (1) :—Sec Ex p, Bron (72) where it has been held that altliough a trustee 
in bankruptcy is to have regard to the directions of the committee of inspection he is 
not thereby justified in entering into litigation or otherwise acting in manner which 
the Judge may properly consider to be vexatious or frivolous and wasteful of the 
property which he has to administer. 

Sttb-S. (2) :—In the ca.se of Radford & Bright (73) a meeting was summoned under 
this section. As regards the general meeting of creditors and contributories, sec Rules 168 


(72) [1886] 17 Q.B.D. 488, per Esher M.R. at p. 492. 
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to 184 and as to voting therein in person or by proxy sec Rules 185 to 194 of the Calcutta 
High Court RuleSi 1939. 

suits. (3). Coiurt*s cGrectton In an application for sanction of a compromise or 
an arrangement between a company in liquidation and its creditors the Court would 
give effect to the wishes of the statutory majority, unless something is brought to the 
attention of the Court to show that there has been some material oversight or mis¬ 
carriage (74). A trustee in bankruptcy is entitled to apply to the Court for directions in 
relation to any particular matter as to which the creditors by a resolution have given 
direction, and the Court can direct the trustee to disregard it (75). 

Where a majority in number of the creditors and contributories vote one way and a 
majority in value vote the other way, the Court will decide the matter. The opinion 
of the majority in value should be given effect to especially when they are in favour of 
the liquidator (76). 

For rules regarding applications by the official liquidator see Rule 70 of the Calcutta 
High Court Rules, 1939. 

SUB-S. (4). Distribution of assets :—^Where a person made a deposit to a company 
as security for the performance of a contract, but stipulated that in the event of the 
company raising a loan secured by a debenture or mortgage, the sum deposited was to 
be forthwith invested in Government securities and to be ear-marked in some manner 
satisfactory to the depositor, it was held that this did not create a fiduciary relation and 
no preference could be claimed by the depositor in respect of the assets of the company 
in the hands of its liquidator (77). 

SUB-S. (5) :—^This sub-section does not apply to a case in which the act or decision 
of the official liquidator has been performed or made in pursuance of the Court’s express 
sanction (78). 

The petitioning creditors arc persons interested in the appointment of the solicitors 
for the official liquidator and ought to be deemed to be persons aggrieved by the act of 
the official liquidator under this sub-section. Tlicy can therefore apply for reviewing 
an ex parte order appointing a particular firm as attorneys (79). 

A contributory is entitled to apply under tliis sub-section objecting to the inclusion 
of certain claims and debts filed by the official liquidator, as the former is entitled to 
share in the division of the assets after all claims and liabilities of the company has 
been met. Therefore the contributory is a person ‘‘aggrieved” and lias a right to apply 
under this sub-section. The fact that he does not come under r. 338A or r. 102 or 
any other rule framed by the High Court cannot take away his basic right which has 
been conferred by the Act itself. The rules are made under s. 246 which states that 
they shall be consistent with the Act. Therefore, even if the rules endeavoured to 
exclude a “person aggrieved (which they do not), they would be ultra vires to that 
extent. The Act of the liquidator in drawing up a list of creditors is not only an “act”, 
but also a “decision” of the liquidator within the meaning of this sub-section (80). 

For rules regarding application to the Court by an aggrieved party under this sub¬ 
section see Rules 155 and 156 of the Calcutta High Court Rules. As regards affidavits 
by such persons see Rule 71 of the same Rules. 


(74) Bombay Cotton Manufg. Co. [19101 12 Bom. L.R 525. 

(75) Ex. p. Cocks [1882] 21 Ch. D. 397. 

(76) Bloxwich Iron fit Steel Co. [1894] W.N. ill, 38 S.J. 546. 

(JpMancckji Petit Manfg. Co. [1932] B. 311, 34 Bom. S3 LR. 728. 

Nagarmall [19401 M. 179, [1940] 1 MXJ. 107, 50 M.L.W. 879 
(79) Jamnadas N. G. & PressW Co* fsuom). 


[80)Jagannath u. Lokras [1950] 
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Ordinary Powers of, Court. 

184. (1) As soon as may be after making a winding up'order, 
the Court shall settle a list of contributories, with power to rectify 
the reg^ter of members in all cases where rec- 
setdementofUMofcon- tification is required in pursuance of this Aa, 
tribut(»ies and appUca- and shall cause the assets of the company 
non of assets. collected and applied in discharge of its 

liabiUties. 

(2) In settling the list of contributories, the Court shall dis¬ 
tinguish between persons who are contributories in their own riglji^ 
ana persons who are contributories as being representatives of or 
liable for the debts of others. 

S. 86, C P, C ;—S. 86 of the Code of Qvil Procedure does not apply to proceedings 
under this section. It cannot be said that when a list of contributories is to be settled 
under this section, the Court is starting any proceedings analogous to that of a civil suit 
brought by a private person against a sovereign Prince or ruling Chief. It is not there¬ 
fore necessary that before the list is settled the consent of the Governor General imder 
8. 86 C. P. C. should be obtained (81). 

Court’s power Bl duty :—^This section incorporates s. 38. On an application under 
this section the Court has power to decide any question relating to the title of the 
aggrieved person to have his name entered in or omitted from the register of members 
and generally to decide any question necessary or expedient to be decided for the recti¬ 
fication of the register. The exercise of the jurisdiction is discretionary having regard 
to the person who is the applicant and to all the facts and circumstances of the case (82). 
In settling the list of contributories the Court is not bound by the register of shareholders, 
but has authority to rectify the register and will determine the question who is in equity 
the real owner of the shares. Where therefore the registered owner sold the shares long 
before the winding up order, but in consequence of disputes between the purchasers his 
name had not been removed from the register, the Court put the equitable owner of 
the shares on the list of contributories in place of the registered owner (83). It is the 
duty of the Court to enquire into and decide the objections raised by the contributories 
to their liabilities as such (84). 

Powwr of the Court & liqiudator :—^The liquidator can settle the list of contribu¬ 
tories, but he cannot rectify the register of members without leave of the Court (85). 
With the special leave of the Court he can rectify the register cither at the time of the 
original settlement of the list (86), or subsequently (87), and the power conferred by the 
section is not limited to rectification for the purpose of settling the list of contributories (88). 
Where a certain bank was appointed liquidator and notice signed by the manager of the 
bank was sent to a person stating that his name was included in the list of contributories. 


(81) 0. L. Debra Dun Mussorrie £. Tramways Co. u. Nabha State [1936] A. 826 (FJ8.), 
58 All. 742, 

(82) Peninsular Life Assurance Co. [1936] B. 24, 37 Bom. LJL 904, 160 LC. 638. 

(83) Ward’s case [18661 LJR. 2 Eq. 226. 

(84) Gane8h Singh u. &nkar Lai [1915] 28 LC. 142, 138 PX.R. 1915. 

(85) 8.246, 

(86) Onward Building Society [1891] 2 Q3. 463. 

(87) Sussex Brick Co. [1904] 1 Cib 598; Reese River ^ver Mtidug Co* v. Smith [1870] 

4 B1.L. 64* * 

(88) Com^^l^^ Saw Mills [1868] 9 WJt (ladiaii) 539; Brtdtmi4ge*s ease [1865] 
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it was held that the police was valid (89). Where the question is whether a past member 
is to be placed on list B, and if so what is the extent of his liability, the official 
UquidaBor is only bound to afford equal faciUties to the member and the creditors, but 
not to make discovery at the instance of cither party (90). When an official liquidator 
healing arguments and objections finally settled the list of contributories and the amounts 
for which they were liable, his powers to vary or add to the list did not enable him 
or any succeeding liquidator to rc-open any question which had been before him and 
which he had already decided, merely on the ground that an error might have been 
made in settling the Hst (91). 

The official liquidator is not required to include all the heirs and legal representa-* 
lives of a deceased contributory in the list of contributories (92). 

As to who are liable to be settled on the list of contributories see ss. 1^6 to 161 
jmd notes thereto, and as to rectification of the register of members, sec s. 38 and 
notes thereto. 

Limitation When limitation is specifically provided for in the Rules for filing 
objections to a notice, the specific provision must prevail and not the general provisions 
in the Limitation Act (89). 

List of contributories :—^After completion of the preliminary list of contributories 
the official liquidator will give notice to the persons entered on the list of the day 
appointed by the Court for hearing objections (93). The Court on the day appointed 
will hear the objections, even if the Rules framed by the High Court under s. 246 
require tkat the objectors should first get their names entered in a book before the 
hearing of the objections (94). 

There is nothing in the Court of Wards Act which conflicts with the Companies 
Act in the matter of application for the varying of the list of contributories by placing 
upon it the name of the Collector in lieu of the name of a person whose estate has been 
taken over by the Court of Wards (95). 

An order passed by the Court bringing the name of a person as contributory on 
the list of contributories, if not appealed against, is final (96). 

Shajwbolder’s liability; —^The liability of a registered shareholder to contribute is 
a pfima facie liability only, it being open to him to show that although his name was 
on the register, he did not agree to become a member, nor was he cognizant of the 
registration of his name (97). Where there was no complete contract by paying deposit 
on the additional shares offered to a shareholder, he could not be placed on the list 
of contributories (98). Where a director finding that a shareholder was unable to pay 
calls in respect of jbis shares made entries in the company’s books purporting to cancel 
liability respecting the shares, but the error was subsequently corrected and notice was 
sent to the shareholder, he was rightly placed on the list of contributories (99). The 
prospectus stated that the capital of the company consisted of 15,000 shares of £10 each, 
first issue 10,000 shares. A applied for shares which were allotted to him; held that 
he could not resist being placed on the list of contributories on the ground that less 


(89) Sami Lai v. Lyallpur Bank [1935] L. 645, 159 I.C. 1044. 

(90) Gooch’s case [1871] 7 Ch. App. 207. 

(91) Wc8tways Garage, Ltd. [1942] Ch. 356. 

(92) In re Krishnaswami (P.R.) [1948] M. 162, [1947] M.W.N. 414, [1947] 2 M.L.J. 185, 
60 M.L.W. 659; see also Sorabji v, Iswardas [1896] 20 Bom. 654. 

(93) See Rule 143 of the Calcutta High Court Rules 1939. 

►(94)Kiipa Narain v. National Sugar Mill [1932] L. 132. ^ 

S3 0^^] AX.T. 1203, 124 LC. 726, [1930] A. 617, 

S3 5^*“^ Peshwar Ba^ [1915] 28 LC. 95, 4! P.L.R. 1915 
(97) Sussex Brick Co. (supra). 

^ ^ App. 181. 

(99)Bhulabhai v. Gopalrav [1905] 7 Boim LJfL 291. 
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than 900 sluurct had aver been tato (l)» U the peijMm whose name is duly entered m 
the register as a member on the date o£ commencement of the winding up se^ to have 
his name removed on the ground that although he agreed to become a member the 
agreement is voidable at his option^ it is necessary that he shotild, before the winding 
up commencedt have definitely and eiectively tepu^ted the agreement (97) and fdlowed 
up his repudiation by active measures to have his name removed from the register (2)> 
except where there is some agreement whidi exonerates the member from the necessity 
of talcing such steps (3). The same principles apply whether the winding up is 
Compulsory or voluntary or under supervision of the Court (4)« 

Noliea of lorfeitmw t —mere notice that if the shareholder does not pay the call 
in respect of allotment by a certain date the shares allotted would be forfeited without 
further notice, does not effea forfeiture without a resolution actually forfeiting the 
shares. Such a sharehold^ cannot object to being included in the list of contribu¬ 
tories (5). Sec notes to rcg. 24 of Table A posL 

The liability of the legal representatives of deceased shareholders to contribute is 
limited to the extent of the assets, if any, coming into their hands (6). 

Certificata^where no estoppel by :—^Where a person knows that the shares in 
respect of which he remains on the register were not paid for or paid up, he cannot 
rely on the share certificate stating they were fully paid up as an estoppel ; so ^hc must 
remain on the list of contributories (7). 

Substitution of names ;—^Where a person with the intention of deceiving the 
company takes shares in the name of a fictitiious person or of some person without his 
authority, the liquidator can place his name on the list of contributories, and the Court 
will rectify the register and if necessary the list of contributories (8). But rectification 
by substituting the name of a beneficiary for that of his registered trustees cannot be 
obtained (9). The liquidator can substitute a transferor for the transferee where the 
latter is an infant at the time the winding up commences (9). The liquidator cannot 
however substitute the name of a husband for that of his wife, although she has no 
separate estate and the shares were given to her by him (10). A member of a company 
who has become bankrupt and obtained his discharge remains liable in the event of 
the company being subsequently wound up, unless the assignee has been substituted 
for him, and the assignee, if he does not elect to take the shares, cannot be compelled 
to do so or be made liable as contributory (11). 

Sharobolder's duty and right :—^The shareholder who seeks to be discharged from 
liability must have repudiated the contract and have got his name off the register 
subject to the qualification that if he has, before the commencement of the winding 
up, taken proceedings to have his name removed, that will be sufficient (12). A person 
cannot be settled on the list of contributories if before the commencement of the winding 
up he has not only repudiated the shares, but has also asserted his right to repudiate 


) English 6tc, Rolling Stock Co. [1866] 35 Beav. 646. 

) Hare's case [1869] 4 Ch. App. 503. 

)I^wIe’8 case [186^ 4 Ch. App. 497; Whiteley's case [1900] 1 Ch. 365. 

I Stone V. City & County Bank [1877] 3 CP.D. 282 (C.A.). 

lOuniswamy u. Indo-Camatic &Lnk [1940] M. 873, [1940] M.W.N. 553. See also 
Ptayan Prasad v, Gaya Bank [1931] P. 44, 10 Pat. 249. 

)Prayan Prasad o. Gaya Bank, supra. 

)Exp. Bloomenthal [1896] 2 Ch. 525. 

)Savigny’8 case [1899] W.N. I, 5 Manson 336. ^ ^ 

Cuil&t CMC [IMS] 6 Eq. 445: King’s case [1871] 6 Oi. App. 196. * 

EUnore’s case [188^ ISEom. 57. 

) Hasties case [1868] iLR* 7 £q. 3. 

)Peaia Sin]^ v* Peshwar Bank [19151 28 L.C. 53; Hlrji Khetsey n. Tnd iaii Specie 
Bank [I91fl 27 I.C. 596; West J, Bank [1914] 24 LC m 
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t hffi* ifi an acdcn by the company to enforce calb upon him (13). But the right of 
lesdssion which is ordinarily available against the company cannot be enforced against 
its creditors who are persons vitally interested in the winding up (14). 

in a winding up proceeding the shareholder is not entitled to have his name struck 
oft the list of contributories on the ground that he was induced to purchase the shares 
by the false reports and balance-sheet issued by the company (15). Where the contri¬ 
butory fails to show that his name was entered in the register fraudulently or without 
sufficient cause, an order for rectification of the share register by deleting a certain 
number of shares standing against the name of the applicant ought not to be passed (16). 

Irregular allotment when uivalid and when not :—^The allotment of shares by an 
irregularly constituted board is invalid. But if the articles validate such an act by a 
de facto director in a bona fide manner the Ck>urt will uphold his act. Where the 
applicant for shares did not decline to accept the shares allotted to him, he could not 
raise an objection against his being put on the list of contributories when the company 
went into liquidation (17). Shares were allotted to A at a meeting of three directors and 
before the number necessary to form a qudrum had been determined: held that A 
could not, upon the company being wound up, insist that the allotment to him was 
invalid (18). 

Notice of allotment where not sent :—^Whero no notice of allotment of shares is 
served upon those to whom shares are allotted, they cannot be placed upon the list of 
contributories (17). Where no notice of allotment was ever sent to the allottee and he 
was ignorant of any having been made until a few days before his name was settled 
on the list of contributories, his name was ordered to be removed from the register (19). 
But although after the omission of sending notice of allotment the allottee might have 
repudiated the shares, his execution of a transfer of the shares would be an acknow¬ 
ledgment that he is the holder thereof and his name not having been removed from 
the register at the date of the winding up, he would be settled on the list of contri¬ 
butories (20). A firm of T. & Co. were appointed agents of a company on condition of 
taking 250 of its shares. D a member of the firm applied for 50 shares and paid thereon 
a deposit of £1 per share, but no notice of allotment was sent to him, nor was he 
entered on the register. T another member of the firm applied for 200 shares and paid 
the deposit thereon: Held that D was liable in respect of the 50 shares and must 
remain on the list of contributories (21). 

As to the effect of placing an allottee on the register of members, see s. 40 and notes. 

Conditional allotment ;—^Where shares applied for were allotted on condition that 
a branch company would be started which failed to materialize, the allottee could not 
be regarded as a member but a creditor, and he was not liable as a contributory (22). 
Where the application for shares is conditional on the applicant being appointed a 
director or an officer of the company and the condition was not fulfilled, the applicant 
cannot be treated as a shareholder (23). Where an agent of the company for selling 


(13) Peara Singh o. Peshwar Bank (siipra). 

(14) Ibid & Scottish Petroleum Co, flfesj 23 Ch. D. 413. 

(15) Hirji Khetsey o. Indian Specie Bank (supra). 

(16) Peninsular Life Assurance Co. [1936] B. 24, 37 Bom. L.R. 904. 

(17) Changa Mai v. Provincial Bank [1914] 36 All. 412 ; sec also Scottish Petroleum Co. 

[1883] B J^awson v. Afncan &c. Co. [1898] 1 Ch. 6; British Asbestos 

Co. V, Boyd [1903] 2 Ch. 439. 

(18) English dec. Rolling Stock Co. [1866] 35 Bcav. 464. 


(19) Robinson's case [1869] 20 L.T. 96, 4 Ch. App. 322. 

•«« ®*»® New Theatre Ca [1864] 33 Bear. 529. 

(21) Val^aira^a^^wk8^^. [1877] 26 L.T. 650. Sec in this connection Charles laiffitte 

(22) Mahendra v. Lachinan [1913] 35 All. 538. 

<a»ari*am [19f8J 42 Bom. 595, 20 Bom. L,iL 692 j Ptowdl «. S. C Sen 


(20) Ciawlejr’ 

(21) Val^i 




[1918] 40 AD. 45. 
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«bafts ap^ed for diares on the undentandxng tha^ he was to pay the call out of the 
commission he xeceived on the shares disposed of ^y him and was not to he otherwise 
UaMe for calls, and shares were allotted to him and he was entered on the register, It 
waas h fld that this was not a case of conditional contract to take shares, but an absolute 
contract coupled with a collateral agreement and he was therefore a contributory (24). 
W applied for shares subjea to condition that he should have the supplying ci certain 
articles required by the company. Shares were allotted to him, but the company never 
having come to any definite arrangement regarding fulfilment of the condition, W 
neither signed the articles of association, nor paid any deposit money, nor did any act 
amounting to an unqualified acceptance of the shares: Held that Ws name ought not 
to be placed on the list of contributories (25). 

A condition subsequent cannot be enforced after liquidation, and so the shareholder 
would be placed on the list of contributories (26). See notes to ss. 30 and 101. 

Wkcsi shareholder liable :—^If before a contract to take shares is rescinded a 
winding up is commenced or the company ceases to be a going concern, the applicant 
can no longer be relieved, but will be liable to be a contributory (27). Where shares 
have been forfeited by the managing director in such a way that the proceeding is ultra 
vires, the shareholder may be placed on the list of contributories inspite of such 
forfeiture (28). A resolution passed by a company authorizing the money of those 
shareholders to be returned who had not paid their allotment money and were not 
willing to remain as members, is ultra vires and cannot operate to relieve such share- 
holders of their liability as contributories (2^). 

Where all the debts of the company were wiped off except a small sum, a contri¬ 
butory is still liable to contribute to the costs of winding up and his name could not 
be removed from the list of contributories (30). 

Right of sot off :—^A debtor who is not a member is entitled to plead in an action 
by the official liquidator by way of set off that an ascertained sum of money is due 
to him from the company (31). Though a debt due by a company is not presently 
payable, it can be set off against moneys owing to the company in liquidation. If a 
debtor of a company takes an assignment of a debt due by the company before it goes 
into liquidation, a set off of the one against the other can be allowed in liquidation 
proceedings and it would not amount to a fraudulent preference (32). 

Where action for call commenced :—^If the liquidator has already commenced an 
action for calls, this docs not preclude him from discontinuing it and settling the 
defendant on the list; but the costs of the action will be deducted from the amount 
recovered (33). 

Payment of uncalled capital ;—^Where the directors knoydng that the company is 
insolvent make payment of an amount representing the uncalled capital due by them 
for shares, such payment will be treated as payment towards capital and not as a loan 
to the company (34). 

Liability of subscriber to memorandum : — A subscriber to the memorandum of 
association remains a member uadi the company, authorized to do so by its ardcles, 

24) Bridger’8 case [18701 5 Ch. App. 306. 

25) Wood's case [1858] 3 De G. dc J. 85. 

26) Fisher's case [1885] 31 Ch. D. 120. 

27}Lachman Singh v. Liquidator, Industrial East Co. [1914] 25 I.C. 672. 

(28) Kanshi Ram v. Kishore Chand [1915] 29 I.C. 567. 

(29) People's Industrial Bank t>. Jalpa Prasad [1921] 19 A.L.J. 351, 

(30) Ex. p. Lynes [1878] 38 L.T. 90; 

(3nMeher Chand v. Amritsar Bank [1915] 28 l.C. 975. 

{32)Anantaraman v. O. L. Travancorc N. & Q. Bank [1939] M.W.N. 1096. Sec in this 
connection Travancore N. Bank Subsidiary Co. ». Mani Aiyar [19391 2 ML.T 325 

(33) United Service Assn. [1901] 1 Ch. 97. J 4- • 

(34) Hari Ram v. Commercial Bank [1921] 19 AX.J. 445. 
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accepts a aurreiider the shares for valid reasons, or the subscriber himsdf pays lor 
the shares and validly transfers them to somebody clse(35). The present ci paid up 
dunes by a third party does not satisfy the obligation oi a subscriber to the memoran¬ 
dum of association to take shares (36). The issue of a cerfldcate does not estop the 
company so long as the certificate does not pass to a bona fide purchaser for value (36). 
Where there were left shares available for allotment, the fact that none had been 
allotted to the subscriber made no difference and the liquidator was entitled to hold 
him to the contract which he had made with the company when he signed the 
memorandum (37). A person who subscribes the memorandum for a certain number 
of shares is bound to take that niunber of shares from the company and pay for them 
either in money or money’s worth. Obtaining shares from a vendor who got them as 
paid up by his direction will not satisfy the obligation and he would be placed on the 
list of contributories (38). Where a shareholder had executed the memorandum of 
association for more than 18 months and had taken no steps to repudiate the shares for 
sometime after that, his name should not be taken off the list of contributories (39). 
Directors have no power to remit the shares subscribed in the memorandum and all 
those who sign it are liable as contributories upon winding up of the company (40). 
But where the memorandum was subscribed by A for 250 shares and by the articles A 
was to be paid 500 fully paid up shares as vendor and was entered on the register as 
holder of 250 shares fully paid up, it was held that A must be considered as holder of 
fuUy paid up shares and not as an ordinary contributory (41). A person was appointed 
auditor of a company who assisted in making up the minute book, and his name was 
entered for 20 shares in the register of members, the memorandum being signed for 
him by H. He however never applied for the shares, paid nothing and never acted 
as auditor except for the minute-book and when he received a letter of allotment, he 
repudiated liability. He swore that he never looked into the books, never authorized 
H to sign for him and knew nothing of his name appearing as a shareholder; Held 
that he was not liable as a contributory (42). See notes to s. 30. 

DirectcMr’s liability as contributory :—^Where articles of a company provided 100 
shares as qualification of a director which must be acquired within one month of his 
appointment as such and unless he did so he should be deemed to have agreed to 
take the said shares from the company and the same should be forthwith allotted to 
him accordingly, it was held that an agreement was to be implied in the aforesaid 
terms and that he was rightly included in tiie list of contributories in respect of such 
shares (43). F applied for and paid the deposit on 50 shares for qualifying himself as a 
director but without stating such purpose in his application. Though he did not 
receive a letter of allotment, he acted as a director and was present at a board meeting 
when an allotment of 50 shares was made to him. Subsequently F. applied for and 
obtained repayment of the deposit: Held that the contract to take the shares was 
completed and his name was ordered to be placed on the list of contributories (44). A 
director of a railway company signed articles as a holder of 25 shares, but applied for 
50 shares, which was qualification of a direaor under the articles. No allotment was 


135) U. P. Oa Mills Co. [19311 A. 701, 133 I.C. 424. Sec notes to ss. 5 and 30 ante. 

(36) Elmore’s case [18891 13 Bom. 57. 

(37) Hopctown Tea Co. [1889] 11 All. 349. 

(38) Forbes & Judd’s case [1870J 5 Ch. App. 270; sec also Pen Alt. S, S. Mining Co. 
[1873] 28 L.T. 158. 

(39) In re Madrid Bank [18671 2 Ch. App. 536. 

(40) London & P. C. Coal Co. [18771 5 Oi. D. 525. 

'41) Jones’ case [18701 6 Ch. App. 4S. 

;4pLand Shippmg 6>lUery Co* [1868] 18 L.T. 786. 

[1892] 2 Ch. 158, 66 L.T. 250. 

(44) Salem Steam Packet Co. [1867] 17 L.T. 136. 
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nuide: Held tiiat he was a contributory for l5 shares only (45), in the last eitod 
case it was held that as the director was not present at the board meedng in whidi 
he was pat down for 50 shares^ in the absence of proof that the minutes of the previous 
meeting were duly read at the subsequeni^eeting in whidi the director was present, 
he was not bound by the insertion of his name for 50 shares. When a director had 
signed the articles which required him to hold 25 qualification shares, had applied for 
that number of shares and attended several board meetings, but retired before the 
allotment took place, and the directors afterwards refused to allot any shares and 
returned the deposit, it was held that he was not liable as a contributory (46). Where 
the directors made themselves liable to a bank on their personal guarantee for money 
advanced to the company and subsequently they paid a sum equal to the amount of 
shares taken up by them which was carried to the credit of the company at the bank, 
and two days afterwards a petition was presented on which a winding up order was 
made, it was held that the payment was a valid payment on account of the shares (47). 

Shares purchased in minor's name :—Where a father has purchased shares with 
his own money for his minor sons by signing the application form on behalf of the 
sons, the father must be treated as the owner of the shares and must be placed on 
the list of contributories (48). The same principle applies where the father has 
purchased by transfer shares by signing the minor son's name on the transfer foip 
as transferees through himself (48). But where an application is made by the father 
as guardian of bis minor child for shares and the company Issues and registers them 
in the name of the minor describing her as minor, the transaction Is void on the face of 
it. The father who has signed the application cannot be deemed to have contracted 
for the shares and cannot be placed on the list of contributories (49). 

Costs :'-~Where an unsuccessful application by an official liquidator to place certain 
shareholders on the list of contributories is bona fide made, the Court would order the 
costs of each side to be a first charge on the assets (50). But the costs of a contest by 
a person disputing his liability as a contributory and failing must, except under very 
exceptional circumstances, be paid by such contributory (51). Where costs are allowed 
to an applicant for being struck off the list of contributories, he is entitled to costs only 
out of the assets of the company and not against the liquidator personally (52). Past 
members of a company settled upon the B list having bought up the debts to which 
they were liable, were liable to pay the costs of settling the B list, unless the liquidator 
had money in bis hands sufficient to pay them (53). 

Test suit :—U a shareholder commences a litigation to have his name removed and 
there is an agreement between the company and other repudiating shareholders that all 
the cases shall stand or fall by the result of that litigation, then if that case is decided 
in favour of the litigant shareholder, the others will be relieved (54). 

Procedure s—The power given to the Ck>urt under this section will not be exercised 
by it of its own motion but on application and considering all the circumstances (55). 

(4SJTothiirs case [18651 1 Ch. App. 85. 

(46) Chapman's case [im] L.R. 2 Eq. 567; sec also jenner's case [1877] 7 Ch. D. 132. 

(47) Poofe, Jackson & Whyte's case [1878] 9 Ch. D. 332. 

(48) Muslim Bank of India [193^ L. 515, [1939] Lah. 299. See also Richardson's case 
[1875] 9 Eq. 588; Masey 6c Griffin's case [1907] 1 Ch. 582; Behari c. Amritsar Bank 
[1918] 46 I.C. 432; Pugh Sc Sharman's cases [1872] 13 Eq. 566; National ]^nk of 
Wales [1907] 1 Ch. 582. 

(49) Palamappa v, O. L. Pashupati Bank [1942] M. 470, [1942] Mad. 875, [1942] 1 M.L.J. 
425, [1*2] M.W.N. 252, 201 I.C. 731. 

(50) Hopetown Tea Co. [1889] 11 All. 349. 

(51) Peninsular Life Assurance Co. [1936] B. 24, 160 LC. 638. 

(52) K. Bolton 6c Co. [1896] 1 Ch. 333. 

{53i Greening 6c Co. [1871] UR. 13 Eq. 388. 

(54)Pawle's case [1869] 4 Ch. App. 497; Scottish Petroleum Go. [1883] 23 Ch. D. 413. 
{55)Sidhi!U's case [tm] 3 Ch. App. 119. 
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After the winding up order and before the list of contributories hat been settled a 
contributory and ie company can move lor rectification under this section and s. 38 (S6). 
As between a vendor and a purchaser of shares^ after the commencement of the winding 
up, order ior recdfication will not be mad^plxcept on strong grounds (57). 

Where the rectification is applied for in liquidation by the company, the application 
ought to be in the name of the company and not of the liquidator (58). 

Resettlint the listWhere the register is rectified after the list of contributories 
has been settled the Court may resettle the list (51) and the register may be rectified 
as to date so as to give effect to an act done before rectification by the person who by 
rectification comes on to A list, or so as to affect the B list of contributories (59), 

Joinder of parties :—^Where a contributory contests his liability on the ground of 
a transfer or otherwise, he ought to bring before the Court the person who according to 
him is liable (60). But if the transferee cannot be found (61), or there is no legal 
personal representative of the transferee (62), or where the transferee is an infant (63), 
an order for rectification will be made. 

LiabOity upon transfer of shares :—^When shares are transferred to an infant the 
transferor remains liable as a contributory. *"A man who executes a transfer of shares 
remains liable unless and until there is on the list a transferee who is legally liable to the 
company” (64). Thus where the transferee is an infant, and the company is ignorant 
of the fact, the official liquidator may refuse to accept him as a shareholder although 
after coming of age he may be willing to confirm the transfer (64). 

A transfer of shares by a director, who is aware that the financial position of the 
company is hopeless, to a person of straw for the sole purpose of avoiding liability on 
the shares is not invalid provided the transfer is absolute and unqualified (66). On the 
winding up of the company the liquidator is not entitled in such a case to rectification 
of the register and of the list of contributories by deleting the name of the transferee 
and inserting the transferor’s name (65). 

Where a person has been given shares or shares have been transferred to him a.s 
qualification for bis» direaorship, such a transfer makes the transferee a member of the 
company and if such a person holds out that he is a shareholder, he is estopped from 
denying that he is a member, where the company goes into liquidation, on the ground 
that the transfer was a mere colourable transaction. He cannot object to his name 
being included in the list of contributories (66). 

Where shares were transferred to the name of a person with his consent to be held 
by him as a trustee for the company, he was liable as a contributory, although he 
might have a right to be indemnified by the company for any payments made by him 
in respect of the shares of which he was made a trustee (67). Where A purchas^ the 
shares in the name of B, the latter was a trustee for the shares and A was not liable to be 
placed on the list of contributories (68). Where the formal declaration of a call had been 
postponed in order to assist the transferor in getting the transfer registered, the registra* 


(56) Reese River Silver Mining Co. v. Smith [1869] 4 H.L. 64, 80; Sussex Brick Co, 

[1904] 1 Ch. 598; Sly, Spink & Co. [1911] 2 Ch. 430. - 

(57) Onward Building Society [1891] 2 Q.B. 463. 

(58) Ex-partc Kintrea [1869] 5 Ch. App. 95. 

(59) Buckley, lOth cd. p. 391. 

(60) European Arbitration Co. [1873] 17 S.J. 289, [1874] 18 S.T. 28. 

(61) Corfield’s case [1873] W.N. 186. 


(62) Fyfc’8 case [1869] 4 Ch. App. 768. 

(63) Wilson’s case J1869] 8 Eq. 240; Bcntinck’s case [1874] 18 S.J. 224; Curtis* case 
[1868] 6 Eq. 455. 

(64) Symon’8 case [18701 5 Ch. App. 298. 

(65) M’Untock u. Campbell [1916] S.a 966. 

(^)Mulk Raj V. Peoples Bank of N. India [1936] L. 480. 

(671 Imperial McrcantUe Credit Assn. [1867] Ut 3 Eq. 361. 

(68)Bugg’8 case [1865] 12 L.T. 695. 
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tion uras void, and the transfer was put on the li^t of contributories (69). Where the 
name of a transferee who had not executed the transfer was removed by order of the 
Court from the register, but die transferor's name was not restored, the latter was liable 
as a contributory (70). 

A deed of settlement of a joint stock company provided for the transfer of shares 
with the approbation of the directors. Some of the shareholders threatened to take 
proceedings to set aside a purchase and lease for fraud whereupon the directors agreed 
with them diat they should be allowed to transfer their shares on payment to the 
company of a sum out of which a claim of the directors against the company should 
be satisfied. This was done and the shares were transferred to the directors* nominees 
for a nominal consideration: Held that the transaction was inconsistent with the duty 
and beyond the powers of the directors and that the shareholders were, notwithstanding 
the transfer, properly placed on the list of contributories (71). 

Where the liquidator seeks to place a person on the list of contributories and the 
latter objects on the ground of his having transferred his shares, it is incumbent on 
him to show that at some time or other there was on the register a transferee of his 
who could be made liable at law for the shares (72). 

Res Judicata :—Where a suit by a voluntary liquidator against a person for the 
recovery of a sum of money said to be due by him to the company by reason of his 
being a shareholder is dismissed for default, an application by the ofiicial liquidator for 
placing the same person on the list of contributories is barred by O. 9, r. 9, C.P.C. (73). 
A question i^hich has been settled by the liquidating Court cannot be re-opcncd by a 
regular suit, for the legislature never intended that matters should be decided twice 
over (74). An order passed by the Court bringing the name of a person on the list 
of contributories, if not appealed against, becomes final and the question as to his 
liability as contributory cannot be re-opened (75). 

Laches -After winding up order, it is too late for a shareholder to repudiate the 
share, even if it is a proper case for repudiation had that been made earlier (76). The 
vendor to a company had been induced to take shares by false and fraudulent repre¬ 
sentations as to the position of the company: held that die vendor having had the 
means of discovering the fraud and having taken no steps to repudiate the contract before 
the winding up, but having received dividends on and made a transfer of the shares, 
must be held to have been a shareholder down to the time of the transfer (77). H owing 
to the default of the company a transfer has not been registered before the winding up, 
the Court will not rectify die register on the application of the official liquidator (78). 
If fully paid shares arc purported to be allotted by an improperly constituted board, and 
the allottees are aware of the irregularity, their names can lie removed from the register 
on the application of the company (79). The company may lose its right by laches to 
have the register rectified (79). The official liquidator is not however precluded by delay 
from placing a subscriber to the memorandum of association on the list of contri¬ 
butories (80). 


(69) GUbcrt*B case [1870] 5 Ch. App. 559. 

(70) Merchants’ Co. [1869] L.R. 9 Eq. 5. 

(71) Bennett’s case [1854] 5 De G. M. & G. 284. 

(72) Curtis* case [1868] 6 Eq. 455. 

73) Rup Ram v. Fazal Din [1920] 57 I.C. 223. 

74) Kl8tien Das i;. Doaba Bank [1918] 45 I.C. 84. 

75) Waryam Singh o. Eastern &c. Co. [1926] L. 414, 95 I.C. 252. 
mExpfBtotcf [1890] 62 L.T. 791. 

;77)Ro^ British Bank [1859] 3 De G. & J. 387. . « 

78)Sichctl*8 case [1868] 3 Ch. App. 119; General F. Dock Co. [1866] 15 L.T. 526. 
;79)Sly, Spink & Co, [1911] 2 Ch, 430, 

_AAA A< 




(80) Sidney’s case 
Levick’s case 

71 


1871] 13 Eq. 228, 231 
1870] 23 L.T. 838. 


see alM ffd 
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Fiilly itp ftliAret shares have been issued as fully paid up without 

complying with the provisions of the Act, the sjtareholdcr will be plac^ on the list of 
contributories; but a purchaser of the shares without notice of the irregularity will not 
be so placed) nor another purchaser from him although this latter knew of the 
imgulanty (81). Where out of their 5000 fully paid up shares payable to the vendors, 
500 were on their nomination allotted to one of the directors who was present at the 
meeting, it was held that he in effect received from the vendor a bribe to the amount 
of the value of the shares beyond the sum he had paid for them; so he was placed 
on the list of contributories (82). But where a person purchases fully paid up shares in 
market overt, he cannot be put on the list of contributories (83). 

For rules regarding the settlement of the list of contributories see Rules 140 to 146 
of the Calcutta High Court Rules, 1939. 

185 . The Court may, at any time after making a winding up 
order, require any contributory for the time being settled on the list 
of contributories and any trustee, receiver, 
banker, agent, or officer of the company to pay, 
very Of property. Surrender or transfer forthwith, or 

within such time as the Court directs, to the official liquidator any 
money, property or documents in his hands to which the company 
is prima facie entitled. 

Scope :—This section ghes the Court summary power to take steps pendente hte to 
get hold of the property ^hich prima fane appears to it to belong to the company and 
protect it from misappropriation or waste by persons who stand or hate stood in a 
fiduciary position towards it, «and the Court will exercise its discretion accordingly \^herevcr 
it can do so without injustice (84). Apart from this section, the (burt pos.scsscs rtmplc 
powers ex dehito justitioe to pass interim orders for the protection and preservation of 
the subjea matter in dispute pending the result of the litigation under ss. 94 and 151 
and Orders 39 and 40 of the C. P. Code read with rule 95 of the Rules framed by the 
Punjab High Court under the Companies Act (84). This section is concerned mainly with 
property and money w^hich can be shown without any doubt, to be actually in the 
hands of the party against whom the order is to be made, at the time of the application (85). 
This section does not contemplate an elaborate cnejuiry, but discietion must be left to 
the Court to decide whether any particular claim can or cannot be conveniently dealt 
with under this section (86). It does not give the Court any power to ])ass order against 
persons other than those mentioned therein (87). 

Applicability of section :— This section is applicable only to r ontributories, officers 
of the company and other persons mentioned therein. The company’s solicitor is such a 
person (88), but not an accountant to whom the books have been made over for preparing 
a balance-sheet (89), nor a creditor who has obtained a garnishee order is a “trustee'^ within 

(81) In re Gulab Das fl893] 17 Bom. 672; sec in this connection A. W. Hall fit Co. [1887] 
37 Ch. D. 712. 

(82) West Jewel Tin Mining Co. [1879] 10 Ch. D. 579. 

(83) Anderson’s case [1878] 37 L.T. 560. 

(84) Harban8 u. National Sugar Mills [1932] 14 Lab. 68. 

(85) Eastern Tavoy Minerals Corpn. [1937] 41 C.W.N. 975, 976. 

(86) Venkatarama u. Sarvottama [193/] M. 401. 

(87) 0. L. Gorakhpur Electric Supply Co. v, Siemens (India), Ltd. [19401 A. 514, [1940] 

fl95J/Ei^^20-J * Liquidators, Janda Rubber Works u. Collector of Bombay 

(88) r^ce ^staurants [1914] 1 Ch. 492, SOO; but we contra Eastern T»voy Minemls 
uorpn. supra. 

(^rmaef V. WadM [isiO] dC m. 
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imaiaing of tbds aibctUm (90). A ba&ker holdiBg adversely to the compaiqr is not 
within the section (91), Generahy the section dpes mt ap|dy if a dispute is raja^> there 
being nothing in the section empowering the Court to determine the question (8^). 

Court’s powei :-~Under this section the Court has simunary power to take stq^ to 
preserve pendenu life the property which prima facie appears to belong to the company; 
and apart fTom the Companies Act the Court has ample power ex debt to justitiw to pass 
interim orders under ss. 94 and 151 and Orders 39 and 40 of the Code of Civil 
Procedure (92). Where the managing agents of a company admitted to be in possession 
of money belonging to the company, but claimed a lien over it, the Court asked them 
under this section to deposit the amount in Court until the adjudication of their claim (92), 
Where the chairman of a bank took money from the bank in a way which amounted 
to the taking of the money wholly illegally and without any authority and converted 
this money to his own use by purchasing property in his own name, it was hdld that the 
chairman being a trustee of all tlie moneys of the bank, the liquidator was prima facie 
entitled to be given possession of the property under this section (93). Tlie Court will 
not however make an ex parte order for delivery of documents by the manager of a 
company to the official liquidator (94). 

“Agent” 5 —An agent who is in possession of properties belonging to a company 
under an agreement by which he was to advance money for working expenses has^ in 
the absence of a contract lo the contrary, a lien on such properties under s. 221 of the 
Indian Contract Act, and this set’tion does not authorize the Court to deprive the 
agent of his possession of the security (95). An auditor is not an officer of the company 
within the meaning of this section (96). But a director who contracted to sell property 
to the company may be ordered to deliver possession thereof (97). Where in an application 
by the official liquidator under this section against the managing agent the latter took 
exception to the application on the ground that at the time of liquidation he was no 
longer a managing ageht, it was held that the real test w^as whether the money came 
into his hands as managing agent. If it was so, he was liable to refund the money 
although he had ceased to be the managing agent at the time of liquidation (98). 

Receiver ;—4f a retciver for the debenture-holders is appointed he may be ordered 
to iuuid over to the liquickitor such books and documents as relate to the management 
and business ot the company and are not nec'essary to support the title of the 
debenture-iiolder (99), 

lu a voluntary winding up'the liquidator can apply to the Court to exercise the 
above |K>wers(l). 

Where section is not applicable s*—The section should not be strained to bring 
within its purview persons who are not within its express words (2), or even die persons 
named in the section, if diere is a bom fide dispute as to the liquidator's rights. In 
such a case proceedings should be taken by action in the ordinary way (3). See notes 
to fi. 188. 

(90) United Eng. Assurance Co. ex p. Hawkins [1868] 3 Ch. App. 787. 

(91) Ke National Bank [18701 10 £q. 298. 

(92) Harbans u. National Sugar Mills [1933] L. 437, 14 Lah. 68, 142 LC 766. 

(93) Peoples Bank of N. India v, Hnrkishcn Lai [1936] L. 408. 

(94) Commercial Union Wine Co. [1866] 35 Beav. 35. 

(95) Chidambaram v. Tinnevelly S. Sugar MiUs [1908] 31 Mad. 193; but see Harbans v. 
National Sugar Mills (supra). 

(96) Findlay Waddell (supra). 

(97) Oakwell Collieries Co. [1879] W.N. 65. 

(98) Veniuitarama tt. Sarvottama [19371 M. 401. 

(99) EiJ^gel u. South M. Brewing Ik Co. [1892] 1 Ch. 442. 

(1) Vide s. 216, ‘ 

(1) United Eng. Assurance €o. (supra); re National Bank (supra). 
pWifobos Ltd. [1900] I Ch, 470; Palace RcstaiHants (suprk). 
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186. (1) The Court may, at any tme after making a winding 
up order, tnakfi an order on any contributory for the time being 
settled on tne list of contributories to pay, in 
ofS manner directed by the order, any money due 

from him or from the estate of the person 
whom he represents to the company exclusive of any money pay¬ 
able by him or the estate by vinue of any call in pursuance of this 
Act. 

(2) The Coiut in making such an order may, in the case of an 
unlimi ted company, allow to the contributory by way of set-off any 
money due to him or to the estate which he represents from the 
company on any independent dealing or contract with the company, 
but not any money due to him as a member of the company in res¬ 
pect of any dividend or profit; and may, in the case of a limited 
company, make to any director whose liability is unlimited or to his 
estate the like allowance: 

Provided that, in the case of any company, whether limited or 
unlimited, when all the creditors are paid in full, any money due on 
any account whatever to a contributory from the company may be 
allowed to him by way of set-off against any subsequent call. 

Object of the iectioii: —The object of this section and similar sections is to avoid 
a double process, and to do complete justice in the winding up. It is only in rare 
instances, as where some of the parties concerned arc not amenable to the jurisdiction 
in the winding up, that an action should be brought instead of making use of the 
jurisdiction given by the section (4). 

Scope of die sectioii :—^This section (1) “is concerned’’, as observed by their Lord- 
ships of the Judicial Committee, “only with moneys due from a contributory, other than 
money payable by virtue of a call in pursuance of the Act. A debtor who is not a 
contributory is untouched by it. Moneys due from hitn are recoverable only by suit 
in the company’s name; (2) it is a section which creates a special procedure for 
obtaining payment of moneys; it is not a section which purports to create a foundation 
upon which to base a claim for payment. It creates no new rights; (3) the power of 
the Court to order payment is discretionary. It may refuse to act under this section, 
leaving the liquidator to sue in the name of the company, and it will readily take that 
course in any case in which it is made apparent that the respondent under this 
procedure, if continued, would be deprived of some defence or answer open to him in 
a suit for the same moneys” (5). In proceedings under this section the Court will not 
go into the question of validity of the liquidation; that question should be raised in 
proper procec^gs (6). 

(4) Buckley, 11th ed. 439. 

(5) Hansraj v, Dehra Dun Mussoree E. Tramways Co. [1933] P,C. 63 at pp. 6S-d6. “In 
those summary proceedings every objection is just as open to the person sought 
to be charged as it would have been if a bUl had been fifcd”--*thc8c ohservaticos in 
Stringer’s case [(18691 4 Ch. App. 475 at p. 484] were approved. Sec also Shrl Nath 
u. O. L. Benares Bank [1940] A. 544 (F.B.), [19401 A.L.T; 826, 192 I.C. 357 overruling 

Gorakhpur Electric Supply Co. [1938] A. 613, [1938] AU. 9$7. 

(6) C!^ndiok v. Pcarey UU [194?] A. 136, [1942] AU. 26, [19421 A.Lj. 47; see also 
Md. A. A. Fazalbhoy v. Associated Bankis^ Ccopn. [1950] B. 3W; 52 Bom. LJL SS9. 
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, An order under the section can only be made in respect of contractual dd>ts due 
by the contributory to the company. This section has no reference whatever to the 
statutory liability created by s. 156. It is only those debts which a liquidator can 
realise by means of a suit that can be ordered by the Court to be paid. Therefore if a 
liquidator’s claim is barred by limitation in respect of a contractual debt due by a 
shareholder^ the former cannot obtain an order under this section (7). 

The liquidator has his own powers whether a call made prior to the winding up 
is within time or is barred by limitation. If the call is within time, he might file a 
suit or proceed under this section. If the call is barred by limitation he has to go to 
the Judge in Chamber under s. 187 and satisfy him that the position of the company 
is such that that call should be enforced by a call made by the Court (7). 

Calls made before liquidalion s—^A call once it has been validly made by the 
directors prior to liquidation and once the date for its payment has passed becomes 
a debt due from the shareholder to the company and is indistinguishable from any 
other debt. When subsequently the company goes into liquidation, the debt becomes 
assets of the company which have to be realized by the liquidator. They lose their 
character as calls and become debts. Under this section the Court has not even any 
jurisdiction to ask the liquidator what he wants them for and still less to witlihold 
their payment from him. When, of course, a liquidator comes to the Court under 
8. 187 and asks for leave to make a call after the liquidation has intervened,, the 
position is quite different and there the Court has jurisdiction to consider whether the 
liquidator really needs the money (6). 

SUBS. (1) 5— ^The provisions of 8ub«s. (1) arc not mandatory. It is open to the 
Court in its discretion to grant or reject an application under this section. If the 
Court refuses in a particular case to make an order under subs. (1), the liquidator, to 
enforce his claim, must proceed by way of a civil suit against the contributory and in 
such a suit the contributory would be permitted to maintain the ordinary legal defence 
to such a claim (8). 

New machinery hut not new liahillty:—Sub-section (1) does nothing more than 
create a new machinery to recover debts due by a contributory. It does not create new 
liabilities or confer new rights. It merely provides a summary procedure for enforcing 
existing legal liabilities. It cannot override the provisions of s. 86 of the Code of 
Civil Procedure by making an order under this section (9). The words “at any time” 
in sub-sec. (1) docs not authorize the Court to order payment of a statute-barred debt; 
they mean at any time in the course of the liquidation proceedings (10). The words 
“any money due from him or from the esute of the person whom he represents to the 
company” must be confined to money due and recoverable in a suit by the company 
and they do not include any moneys which at the date of the application under this 
section could not have been so recovered (il). 

Regular suit may be brought, :—^A contributory can be required not only to meet 
calls but also to pay any debt which he owes to the company. But the Court is not 
bound to proceed under this section for recovery of a debt due from a contributory, 
and may, if so advised, direct the liquidator to file a regular suit for the purpose (12). 

f7)Md, A. A. Faasalbhoy v. Associated Banking Corpn., supra. 

(8) Benares Bank u. Official Liquidator [1940] A. 514 (F.B.), fl940] A.L.J. 826, 192 IC. 357. 

(9) 0. L. Dehra Dun Mussooree E. Tramways Co. u. Nabha State [1936] A. 826 (F.B.), 
58 All. 742. 

(lO)Srinarain v. Union Bank of India [1923] 74 I.C. 600. 

(UjHansraJ v, Dehra Dun Mussoree E. Tramways Co. [1933] P.C. 63. In this case the 
last cited case was approved by the Judicial Committee. This case is a continuation 
of Hanaraj u. Asthana [1932] P.C. 240. 

(12)Kamta Prasad u. Induatrial Bank [1915] 31 IX!. 54. 
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Moautti# of a«o to the com|i«ny** A debt due ott a promissory note 

by a contributory is “money due from him to the company” (13) within this section, 
and the Court has, upon a summary application, the power to direct the contributory 
to pay the money (14), The Court however has no jurisdiction to recover by summary 
process the money due from a debtor who is not a contributory (15). An opinion 
expressed by the liquidation Judge in such a case with regard to set off does not operate 
as res judicata {15). 

S. 43, Contract Act :—In order to make a contributory liable under this section 
for payment of debts other than calls, debts must be due from the contributory himself. 
Where the debts are due from a firm of which the contributory is a member, the 
payment of those debts cannot be enforced under this section, the provisions of s. 43 
of the Indian Contract Act having no application to such a case (16). 

Third party cannot take advantage of the section :—^A person to whom the liqui¬ 
dator has transferred a payment order made under this section against a contributory 
is entitled to invoke the summary jurisdiction of tlie Court under s. 199 for recovering 
the money (17). But generally speaking, a third party cannot take advantage of the 
provisions of the section (18); for it is no part of the Court's duty to help third persons 
who have purchased debts due to the company. So the Court cannot make a payment 
order under this section in respect of a debt wliich has been sold to a third person (19). 
In a case in England Maugham J. however allowed an a}>plication of the Commissioners 
of Income Tax under the corresponding section (s. 165) of the English Act of 1908 
asking for an order upon a contributory, who had received money from the liquidator 
on a distribution of surplus assets with notice that the liquidator had not provided 
for the super-tax payable by the company, to refund that amount to the cicdit of the 
liquidator so Utat the super-tax might be paid. I'his decision was upheld by the Court 
of appeal (20). 

Payment order—whether decree : —A payment order under this sttciion is cqui 
valent to a decree by reason of s. 199 post and enforceable as such and the provisions of 
the Code of Civil Procedure relating to the execution of decrees arc applicable to the 
execution of such orders. Consequently the holder of a decree is entitled under the 
law to claim rateable distribution against the official liquidator as the holder of a 
payment order under this section (2 i). But a payment order under this section made 
€X parte has been hrfd to be not a decree and Art. 164, Sch. 1 of the Limitation Act 
has no application for setting it aside. Art. 181 refers to all applications for the making 
of which the Code of Civil Procedure gives authority (22). 

Sec notes to s. 199, post, 

A decree which is a nullity may be disregarded without any proceeding being 
taken to set it aside. So a payment order which is a nullity may be disregarded by a 
Court whose assistance is sought for its execution (23). 

Statutory liability ;—As soon as the list of contributories is settled, the liability of 
the contributory is founded on a different footing from the one on which it rested till 

(13) Lahore Bank v, Kidar Nath [1915] 31 LC. 746. 

(14) Kamta Prasad v. Industrial mnk (supra). 

(15) Industrial Bank v, Kesho Das [1919] 53 I.C. 653. 
n6)Govmda Singh v. Union Bank of India [1922] 71 I.C. 724. 

(17) Parduman Singh v, Pioneer Jewellery Co. [1921] L. 78, 3 L.L.]. 382, 67 I.C. 443. 

(18) Doaba Bank v, Kundan Lai [1921] 59 I.C. 588. 

(19) Saligtam t;. Indian Exchange Bank [1921] 60 LC. 506. 

{20)Aidall, Ltd. [1933] 1 Ch. 323. 

(21)Radhe8liam Beopar Co. v, Karam Chand {1941] L. 273, 43 P.L.R. 310 dissenting from 
LyaUput Bank v. Ramji Das [1940J O. 237, 15 Luck. 352, 185 I.C. 889; see also 
*'• Jewellery Co., supra. 

Mehrajdin [19201 55 LC. 820. 

(23)GovukU Singh v. Union Bank of la^ [1922] 71 I.C 724. 
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then* Bdtore th€ order lor contribvdoo is passed liability is a contractual one,« 
and subsequent to that order It is a new liability which may be described as a statutory 
liability (24). See notes to s. 156. 

SUE*$. (2). Set off Tliere arc two provisions in this section for allowing set off. 
The one is contained in the Proviso and it is operative only as between contributories 
alter all the debts are paid: this is applicable to both limited and unlimited companies. 
The other is confined to unlimited companies and seemingly allows a set off of debts 
due from the company to the contributory (as distinguished from moneys due to him 
as a member) against that which under* this section the Com can order him to pay, 
that is, debts due from the contributory and calls made before the winding up (25). 

Unlimited company :—^In the case of an unlimited company the Court may allow 
a contributory a set off in respect of debts due to him from the company; but no set 
off will be allowed of a debt due from the company against calls made upon him in 
the winding up (26). 

Limited company :—In the case of a limited company a set off will not be allowed 
to a contributory against calls due from him in respect of any debt due to him from 
the company (27). He must pay his calls in full and then prove his debt (28), even if 
there is a special agreement that there shall be a set off (29). Where the contributory 
is a bankrupt, his trustee is however entitled to a set off against a demand for calls 
made by the liquidator (30). But where an insolvent company is a contributory and 
creditor of another insolvent company, no set off will be allowed (31). 

Both :—In the case of creditors of a limited or unlimited company the bankruptcy 
rules as to set off apply under which all claims provable in the winding up may be 
subject of set off, provided there is a mutuality (32) and that each claim result in a 
liability to pay money and nor to return goods (33). There is nothing in this section 
which can be construed as a general deprivation of contributories of tlte right of set 
off (34). By virtue of sub-s, (2) it is wholly discretionary in a Court whether any set 
off can be allowed. As a fixed judicial piinciple the Court never allows a person to 
whom the company is indebted to set off the debt against what is due from him as a 
contributory in respect of calls (35). Under the law of set off which is applicable in 
the winding up, where there are two amounts, one in the account of A and the other 
in the account of A and B (in this case B being wife of A), if it is shown that the latter 
account was really in trust for A, the amount due under one account can be set off 
against the amount due under another account (36). Where the amount sought to be 
set off against the company’s claim was an ascertained sum legally recoverable at the 
time the action was brought and the parties filled the sjune characters as in this suit, 
the defendant w&s entitled to set off the amount of his deposit against the sum claimed 
on account of loan by the liquidator (37) 

(24) Peoples Industrial Bank v, Mahesh [1926] O. 289, 93 l.C. 631; In re Whitehouse 
risfai 9 Ch. D. 595, 

(25) Buckley, Uth cd., p. 440. 

(26) West of England Bank, ex p. Bran white [1879] 48 L.J. Ch. 463, 40 L.T. 652. 

(27) Mylapore P. B. Fund v, Arogiaswamy [1917] 32 M.L.]. 528, 38 tC. 233. 

(28) Grisseirs case [1866] 1 Ch. App. 528; Calisher’s case [1868] 5 £q. 214; Barnettes case 
[1875] 19 Eq. 449. 

(29) Black & Co?s case [1873] 8 Ch, App. 254. 

(30) Re Duckworth [1867] 2 Ch. App. 578. 

(31) Auriferous Properties Ltd. [189»] I Ch. 691. 

(32) Mid*Kent Fruit Factory [1896] 1 Ch. 567. 

(33) Ebetlc’s Hotel &c. Co. o. Jonas and Bros. [1887] 18 459. 

(34) Benares Bank u. Official Liquidator [1940] A. 514 (F.B.), [1940] A.L.J. 826, 192 LC. 357. 

(35) Public B. P, Insce. Society [1942] A.L.J. 47. 

(Sgpanlkar v. T. N. 6c 0- Bank 11942] 1 M.L.T. 161. v 

mmrnmae upder IPttmmcy a C Oam [)9D4] 28 Mad. 240. 
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Court'* di»crotioii :--The Court has a discretion in allowing set oft, and if the 
daim against the company requires investigation, it may allow payment of calls to be 
enforced without waiting until the cross-claim has been investigated (38), 

Voluntary winding up s—S. 216 cables the Court to make an order under this 
section in a voluntary winding up. In an action by a voluntary liquidator to enforce 
a call the defendant cannot counter-claim for debt or damages (39), And if to the 
company’s action commenced before the winding up the defendant has pleaded a set 
off, and before judgment the company goes into liquidation, the set off cannot be 
allowed (40). Where on the date of institution of the suit by a voluntary liquidator 
against the defendant for recovery of a loan, there was an ascertained sum legally 
recoverable by the defendant from the company, the defendant was entitled to daim 
a set off (41). 

In winding up under supervision :—In an action against a member brought by the 
liquidator under supervision order, a debt due to the defendant previous to the voluntary 
resolution cannot be set off against a debt incurred after the resolution (42). 

In any question of set off the two demands must be of such a character that the 
general principles of set off may apply (43). 

Supplemental list :—The Court will not settle a supplemental list of contributories 
in respect of the holders of fully paid shares simply to bring them witltin this section 
and give jurisdiction to enforce payment of debts due from them to the company (44). 
For further cases see notes to the next section. 

Limitation :—^Though the making of an order of contribution under this section is 
not controlled by any rule of limitation, the enforcement of such an order is not equally 
80 uncontrolled. It is subject to the general law of limitation applicable to execution 
applications (45). An application by the liquidator filed within three years from the 
date of the winding up order, if otherwise properly made, under and within the piovi- 
sions of this section, is not one which must be dismissed under s. 3 of the Limitation 
Act, as it is either an application made witliin time, or it is an application made for 
which no period of limitation is prescribed (46). In the last cited case at p. 66 their 
Lordships also observed: ‘*Tlie learned Judges in the present case took the erroneous 
view that once the winding up commenced there could be no further application oi 
the rule of limitation in regard to any debt due to the company and not then already 
time barred. Their Lordships know of no justification for this \iew. In this respcit 
there is no analogy between the position of a debtor to and creditor of a company 
in liquidation.’* 

187 . (1) The Court may, at any time after making a winding 
up order, and either before or after it has ascertained the sufficiency 
of the assets of the company, make calls on 
of Court to make order payment thereof by all or any of the 

contributories for the time being settled on the 
list of the contributories to the extent of their liability, for payment 

Brasnett’s case [1884] W^. 175, 53 L.T. 569. 

Government Security Co. v. Dempsey [18801 50 L.J. Ch. 199. 

(40) Hiram Maxim Lamp Co. [1903] 1 Ch. 70. 

(41) Chennai P. H. J. Nidhi v, Soobramanya [1904] 15 M.L.J. 230, 

(42) Sankcy Brook Coal Co. u. Marsh [1871] L.R. 6 Ex. 185. 

(43) Imperial Mercantile Credit Assn. [l867] 16 L.T. 314; cf, Middleton v. Pollock [1875] 
20 Eq. 29; Ex p. Moricr [1879] 12 Ch. D. 491. 

(44) Marlborough Qub Co, [1868] 5 Eq. 365. 

(45) Peoples Industrial Bank u. Mahesh [1926] O. 289, 93 I.C. 631, 

(46) Hansraj v, Dehra Dun Mussoree E. Tramways Co, [1933] P.C* 63. In this case the 

mcai^g of the word “suit** in s. 3 of the l^iraJtatW Act was eapla||ied .by. thdr 
Lordshipis , • ♦,, , ' * * 
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of any money which the Court con 8 id« 3 r 8 necessary to satisfy the 
debts and liaoilities of the company, and die costs, charges and ex¬ 
penses of winding up, and for the adjustment of the rights of the 
contributories among themselves. 

(2) In making me call the Court may take into consideration 
the probability that some of the contributories may partly or wholly 
fail to pay die call. 

JuriscUctioik :—^This section does not confer any higher jurisdiction on the Court 
to enforce the remedy which was not open to the company before the liquidation pro> 
ceedings against a person who is not amenable to the jurisdiction. No order under this 
section can therefore be made against a sovereign Prince or a ruling Chief at all, and no 
question of any consent of the Governor General in Council can arise because such a 
case does not fall in any of the three classes mentioned in sub-s. (2) of s. 86 C. P. Code, 
and no such jurisdiction exists in a British Court, unless the case can be brought within 
the scope of s. 86, C. P. C .(47). 

Similarly where the defendant who is a shareholder in a company registered in an 
Indian State and is a resident of British India, does not appear before the State 
liquidation Court and docs not submit to its jurisdiction, a call order, made against 
him by the liquiidation Court, in the absence of an express agreement in the articles 
of association that the dispute with the shareholders should be settled by the State 
Court, is without jurisdiction and cannot be enforced in British India. It is necessary 
that the liquidator suing the defendant in British India should prove all necessary facts 
to establish his liability. It is also necessary that the call order for the particular 
amount was necessary and just. The mere fact that the call order was made does not 
amount to such proof (48). 

Petition to Court :—Before an order can be made for a call on a contributory, 
there should be a petition to the Court as required by the Rules framed by the High 
Court and the procedure laid down therein must be followed. If these essentials are 
disregarded, the order for a call cannot be maintained (49). See Rule 149 and Rules 70 
and 2 to 4 of the Calcutta High Court Rules, 1939. 

Distinction between petition under this section and that under s. 186 :—^There 
is a clear distinction between a petition under tliis section and that under s, 186. A 
petition under s. 186 is to recover a contractual debt in respect of which the liquidator 
could have filed a suit, and in that case the Court has not to consider the sufficiency of 
the assets or the extent to which the contributories should l>e ca}lcd upon to contribute 
to the funds of the company. But when the liquidator comes under the present section, 
the position is entirely different and the Court has to apply its mind to various other 
things (50). 

Service of proceedings :—^The address or residence of a member of a company 
entered in the register of members is not ascertained for a service of legal proceedings. 
For the purpose of such service care must be taken to find out the last known place 
of abode of the alleged contributory and to effect the substituted service there when 
necessary (51). 

Cosser of directors’ power :—After the winding up order the directors* power to 
make call ipso facto comes to an end. So where uncalled capital lias been charged by 

(47)0. L. Dehra Run Mussoree E. Tiramways Co. v. Nabha State [1936] A. 826 {F.B,), 

58 AIL 742. 

i 48) Modem Chemical Works v. Manimohan [1938] L. 559, 40 P.L.R. 819. 

49)Cirja Nandan v. National Insurance Sc Banking Co. [1916] 44 I.C. 139, P.R. 1918. 
50) Md. A. A. Fazalbhoy u. Associated Banking Corpn. [1950] B. 386. 52 Bom. JUR. 559, 
(50tmxdon B. Sc M. Bank u. Govind [1881] 5 Bom. 223, 

7Z 
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the company in favour of debcnturc4ioldcw, tbc Court baa no jurisdiction, after tbc 
winding up order, to order either a receiver appointed in an action to enhirce the 
debentures or the liquidator to make call in the winding up* The receiver in the action 
may however be empowered to take proceedings in the name of the liquidator for getting 
in the call (52). 

"'Debts and UabUities*’ The call may be made before or after ascertaining what 
riaima against the company will be established as debts, and the words "*debt8 and 
liabilities” mean estimated debts and liabilities (53). The list of contributories however 
must be settled first (54). In sanctioning a call the Court may allow payment by 
instalments (55). 

Liability to pay call :—^When a company goes into liquidation and an official 
liquidator is appointed, the contributories are only liable to pay up the balance of their 
share money then uncalled as and when the Court is satisfied that the financial condition 
of the company is such that a call is necessary to discharge the liabilities of the,company. 
I The shareholder is not liable to pay one farthing of the uncalled share money until the 
I Court has made such an order and the call becomes a claim on the contributory (56). 
Shareholders are liable to pay calls made in the winding up, although by the contract 
under which they took the shares the calls were only payable by instalments and the 
date of payment has not arrived (57). Where the debts purchased by the shareholder 
were not debts in preesenti, the transaction was not equivalent to and would not support 
a plea of payment in cash on the shares within the principles of Spargo's case (SS) and 
White's case (59), and therefore the shareholder was liable for calls made in the winding 
up (60). Provisions in the articles as to payment of interest on calls or as to the time 
and amount of payment do not apply to calls made by the liquidator (61). Me can 
also enforce calls made by the directors before commencement of the winding up (62), 
for the section is not confined to original calls but includes unpaid calls made before 
the winding up as well as those made after the winding up. 

Balance order :—Payment of a call is enforced by an order of the Court made in 
chamber on summons by the liquidator under this section. Such an order is called a 
“balance order”. It is a summary proceeding for enabling the liquidator to get payment 
from a contributory instead of proceeding by a suit (63). A balance order made in a 
compulsory or a voluntary winding up is not a final judgment within the Bankruptcy 
Act (64). A balance order against the personal represenutives is not a judgment so as 
to constitute the liquidator a judgment-creditor and to exclude the executor's right of 
retainer (65). Where a suit was brought on a balance order of the Court of Chancery 
in England made against a certain holder of shares who was described as “Devji Bhanji, 
cotton merchant” and as being sued “in his own right”, it was held that the plaintiff 


[52) Fowler v. Broad's P. N. Light Co. (infra). 

[53) Re Contract Corporation [1867] 2 Ch. App. 96; Bamed's Banking Co. [1867] 36 L.J. 
Ch. 215. 


(54) Re English Bank of the River Plate [1892] 1 Ch. 391, 

(55) Law Guarantee Society [1909] 26 T.L.R. 565. 

(56) Sonardih Coal Co. [1930] A. 617, [1930] A.L.J. 1203, 124 LC. 229. 

(57) Cordova Union Gold Co. [1891] 2 Ch. 580; Fowler v. Broad's P. Night Light Co. 

[1893] 1 Ch. 724. ® ® 

(58) [1873] 8 Ch. App. 407. 

(59) [1879] 12 Ch. M. 511. 

(60) Land Development Assn. [1888] 39 Ch. D. 259. 

? Tweed fl875] 20 Eq. 360, and cases of Note (57), supra. 

(62) Westmoreland &c. Slate Co. v. Feilden [1891] 3 Ch. 15. ' 

n*I.C^58“^ Mills V. Durga Prasad [1911] 

(65) Re Hubback [1885] 29 Csi J3. 934 , 
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c&lid not be imowed to give evidence for showing thft Devji, whom the balance order 
described as one man, was in faa two men constituting a firm (66). Under a final 
balance order passed by the Court of Chancery the defendant was sued in this country 
as a past member of a bank in liquidation. It was found that the notices of the B list 
of contributories* of the order making call and the subsequent balance order were not 
served upon the defendant: held that no liability on the part of the defendant had 
arisen which the Court of his domicile or residence could properly be called upon to 
enforce (67). Where the defendant was sued at Bombay on a balance order passed in 
England, although he resided outside the jurisdiction of the Bombay High Court, it 
was held that as no part of the cause of action had arisen within the jurisdiction of 
the Bombay High Court, the suit could not be maintained in that Coun, «although the 
service of the balance order was made upon the defendant at Bombay (68). In a suit 
by the liquidator to enforce against the defendant as a past member of a bank in 
liquidation a balance order of the High Court in England, the defendant pleaded 
discharge by insolvency: held that the question of the defendant’s liability and non¬ 
liability as a contributory could not be raised in the suit (69). See however Chalky Webb & 
Co, V* Tennent(70), where it has been held that no action can be brought upon a 
balance-order. 

Although as a matter of practice, when the High Court makes an order to enforce 
calls, it directs the contributory to pay to the Imperial Bank, that is purely a precau¬ 
tionary measure, and, if it becomes necessary in order to facilitate enforcement of the 
payment, the High Court by its Rules has power to make an order on the contributories 
to pay to the official liquidator direct (71). In the last cited case where a contributory 
paid the amount due from him to the then official liquidator in obedience to his 
requisition before an order was made by the Court under this section, Sir George 
Rankin C. J. held that in the absence of evidence that the then official liquidator 
misapplied the money, the contributory should not be asked to pay tlie money over 
again. 

As to the enforcement of an order against property situated within the jurisdiction 
of a District Court, see notes to s. 200. 

Right of set off :—In a winding up although a shareholder who is a creditor of 
the company can prove in competition with the outside creditors, be cannot set off a 
debt owing to him by tiie company against a call (72), whether made before or after the 
commencement of the winding up (73), although in the former case there has been an 
agreement to do so (74). But where a contributory who is also a creditor of the company 
becomes bankrupt after the commencement of the winding up, ^e debt must be set 
off against the calls whether the claim be made in the bankruptcy or in the winding up; 
and if the contributory had before his bankruptcy assisgned his debt to a third 
party, the assignee will stand in the same position as the contributoiy would have done 
as to the right of set off (75). Where however a company in liquidation is both a 
creditor and a shareholder of another company in liquidation it cannot, even when in¬ 
solvent, set off against calls made by the liquidator of the latter company a debt owing 


(66) London &c. Bank u. Bhanji [1877] 2 Bom. 116. 

(671£dulji V, Manckii [1886J 11 B^. 241. 

(68) London See. Bank v. Badee Bebee [1880] 5 Bom. 42. 

(69) London Sec, Bank v. Dadabhoy [1886] 10 Bom. 582. 

(70) [1887] 57 L.T. 598. 

(71) Montogomery v. SUtdar Iron Works [1932] C. 691, 36 C.W.N. 409. 

(72) Gri8scrs case [1875] 1 Ch. App. 528; GUPs case [1879] 12 Ch. D. 755. 

(73) Barnett’s case [1875] 19 Eq. 449. 

(74) Re Banksea Island Co. [1888] I Meg. 12 (C.A.). 

(75) Universal Banking Corpa. [(870] 5 Ch. App. 492. 



m 


COMPAQ LAW 


189 


to it by that company (76), or take any dividend until it has paid up all calls due (77)* 
In a common law action by liquidator for a call made before liquidation the defendant 
has no right of set off (78)* 

An agreement between a director and the company that any money which the 
former may pay under a guarantee of the company's overdraft at the bank shall be 
treated as payment made in advance of future calls, though sucli an agreement is within 
the company's powers and validly made, it will not enable the director to set off 
amounts so paid against a subsequent call made by the liquidator in a compulsory 
winding up (79). 

Fully |»aid up shares Where a director has received in breach of trust a present 
of paid up shares from the company's vendors, he may be made liable for misfeasance, 
but he cannot be made liable as a contributory for unpaid shares (80). 

Assignment of debts payable by company :—^Aftcr the commencement of winding 
up a shareholder can assign a debt due to him by the company subject only to a right 
of set off by the company of all calls which may be made subsequent to the assignment 
and previous to the payment of the debt (81). But where the winding up was after the 
assignment, he is entitled to a dividend on the debt notwithstanding the non-payment by 
his assignor of calls due from him (82). 

Remedy of members on register :—Persons who are on the register at the com¬ 
mencement of the winding up arc not entitled to resist the making of a call on the 
ground that they assert a right to have their names removed from the list; tlicir remedy 
is to apply for suspension of the operation of the call (83). 

Time of making call :—The Court will not wait until claims have been established 
before making a call, nor will it postpone calling up the full amount unpaid on the 
shares or make such amount payable by instalments, where there is no reasonable doubt 
that the full amount will be required for paying the creditors (84). 

Effect; of winding up order :—On a summons for call (85) or other proceeding 
under the winding up order (86), the propriety or validity of the winding up order 
cannot be called in question (87). W'inding up order is not however a judgment in rent 
and a stranger, c.g., a purchaser from the liquidator, may dispute its validity (88). 

Right of shareholder :—^Where a shareholder has paid all calls which have become 
due, he is entitled to a dividend on the amount of any debt owing to him from the 
company pari pussu with other creditors (89). A shareholder whose shares have been 
improperly forfeited and sold may prove for damages in competition with the 
creditors (90). 

Deceased contributory:—An order for payment of money against a contributory 
is valid when it is obtained in his life time. His estate can be made liable only when 

(76) Re Auriferous Properties Ltd. flS98] 1 Ch. 691. 

(77) Re Law Car &c. Corporation [1912] 1 Ch, 405. 

(78) Alliance Film Corpn. u. Knoles [1927] 43 T.L.R. 678. 

(79) Dillon's Claim [1886] 17 L.R. Ir. 341 {C.A,). 

(80) Re innes Sc Co. [1903] 2 Ch. 254; sec Carling’s case [1875] I Ch. D. 115. 

(81) Re China Steamship Co. [1869] 7 Eq. 240. 

(82) Taunton, Delmard, Lane & Co. [1893] 2 Ch. 175. 

{83)Bamed'8 Banking Co. [1867] 36 L.J, Ch. 215. 

(84) Ibid & Contract Corporation [1867] 2 Ch. App. 95. 

(85) London Marine Insurance Assn. [1869J 8 feq. 176; Arthur Average Assn. [1877] 

3 Cb. D. 522. I j n « i 4 

(86) Arthur Average Assn, ex p, Hargrove & Co. [1873] 10 Ch. App. 542. 

(87) JPad8tow Total Loss Assn. [1882] 20 Ch. D. 137, 145; Stri<^ v, Swansea Tinplate Co. 
[1887] 36 Ch. D. 558; Sunderland Building Society [18881 21 O.B.D. 349; Ovearend, 
Gurney & Co., p. Oakes [1867] 16 L.T. 148. 

(88) Bowling & Welby's Contract [1895] 1 Ch. 663. 

(89) West of England Bank [1879] 12 Ch. D. 823. 

(90) New Chile Gold Mining Co. [1890] 45 Ch. D. 598* 



S. 1861 tKBlAM COMt^ANlfcS ACT m 

thofte who represent the estate are brought oa the zpcord before an elective order Is 
made (91)^ 

Costs 3 -^A contributory who pett lions for and obtains a winding up order is 
entitled to the costs of his petition before payment of any call (92). 

The debt due from a shareholder does not become recover^le until he is registered 
as a shareholder (93). 

Voluntary winding up:—^Ihe section docs not apply to the case of a company 
which is being voluntarily wound up (94). But this section read with s. 216 enables the 
Court to make an order against a contributory for payment of calls in such a company. 

Call order made in England is a foreign judgment :—The Courts in India treat 
a call order made by the Court of Chancery in England upon a contributory of a 
company registered in England as a foreign judgment and will not allow the liability 
of a defendant sued upon such an order to be disputed^ unless it be shown that the 
Court had no jurisdiction to make the order, or that the defendant had no notice of 
it or that it is not in its nature a final order (95). 

Contract :—The right to sue for calls does not arise from the failure to register 
the contract but from tlie fact of taking shares, and the liability tlicnce arising to pay 
up the shares in cash can only be taken away by a duly registered contract and not by 
an agreement to register one (96). 

A call is recoverable though barred:—A call is recoverable although barred 
under Art. 112 of the Limitation Act (97), for liquidation gives the official liquidator a 
cause of action (98). Just as a claim if brought by the company might be barred by 
limitation but not if brought by the official liquidator, so a claim which might be held 
to be barred by the Civil Procedure Code if brought by the company, can be brought by j 
tlie official liquidator under the provisions of the Companies Act (98). 

Limitation :—^A suit by the liquidator for the amount of calls has been held to be 
governed by Art. 120 and not by Art. 112 of the Limitation Act and the limitation is 
6 years from the date of default (99). 

The~mortgag<je of shares is not the trustee for the mortgagor when the former paid 
forced calls in a compulsory liquidation (1). 

For rulc.s relating to the making of calls in the winding up of a company sec Rules 147 
to 152 of the Calcutta High Court Rules, 1939. 

See notes to regs. 12—13 of Table A. 

188. The Court may order any contributory, purchaser or 
other person from whom money is due to the company to pay the 
same into * * * the account of the liquidator 
into*bMk° °'^***'^ a^y scheduled bank as defined in clause (e) 

of section 2 of the Reserve Bank of India Act, 

(911 People’s Bank v. Ramchandra [1930] A. 503, [1930] AX,J. 373, 52 AU. 430. 

(92) General Exchange Bank [1867] 4 Eq. 138. 

(93) Matichand u. IMsukram [18901 17 Bom. 469. 

(94) Nanak Singh t;. Emp. [1915] 28 I.C. 28. 

(95) London B. & M. l^nk v, Hormusji [1871] 8 Bom. H.C. 200; Do v. Burjorji [1885] 9 
Bom. 346. 

(96) London Celluloid Co. [1888] 39 Ch. D. 190. 

(97) Tagannath u. U. P. Flour MUls Co. [1916] A.LJ. 349, 38 All. 347; but see Md. A. A. 
Fazalhhoy u. Associated Banking corpn. [1950] B. 386, 52 Bom. L.R. 559. 

(98) Debra Dun Mussooric Tramways Co. [1928] A. 272 26 A.L.J. 256, 50 All. 476 but 
see Md. A. A. Fazalbboy u. Assodatea Banking Corpn., supra. 

(99) Jagraon Trading Syndicate u. Manak Chand [1935] L. 335, 16 Lah. 1055, 156 I.C. 
95i ; Pare! Spinning 6c Weaving Co. u. Manik Haji [1886] 10 Bom. 438. Sec contra 
Md. A. A. Fazalbhoy u. Associated Banking Corpn., supra, 

{1} Biidhi Chand v. Standard Bank [1916] 42 Bom. 159. 
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1934 [the State Bank of Pakistan Order, 1948—m Pakistan] instep 
of to the official liquidator, and any such order may be enforced in 
the same manner as if it had directed payment to the official liqui* 
dator. ^ . 

Amendment t—^By the Companies (Amendment) Act, 1936, the words **the Bank of 
Bengal, the Bank of Madras or the Bank of Bombay, as the case may be, or any branch 
thereof respectively to” have been omitted after the words “the same into”. By the same 
Act the words in italics have been inserted. 

In Pakistan for the words ^‘clause (e) of section 2 of the Reserve Bank of India Act, 
1934” the other words have been substituted by the Pakistan Adaptation of Central 
Acts and Ordinances Order, 1949 which came into force on 25th March, 1949. 

•^Purchaser” :—The word “purchaser” does not mean any person who has purchased 
any goods from the liquidator or from the company ; the word must be taken to refer 
to the word contributory, which immediately precedes it and means the purchaser of the 
mterest of a contributory (2). 

‘‘Other persons” &c. :—The words “or other persons from whom money is due” 
have a reference to a person from whom money is due under s. 185 (3). There is no 
provision in this Act which enables the Court directing the winding up to recover or 
authorize the recovery of moneys in the hands of the persons other than those expressly 
mentioned in s. 185 by summary process. Such orders if made are without jurisdiction 
and cannot be enforced. The only course open to the official liquidator in such cases is 
to institute regular suits (4). Persons who enter into contract with the liquidator during 
the course of liquidation do not come under s. 185, consequently an order directing them 
to pay the liquidator cannot be enforced under s. 185, nor can such an order be enforced 
under this section (5). 

Enforcement of order — jurisdiction :—^The words “any such order may be enforced 
in the same manner as if it had directed payment to the official liquidator” do not give 
jurisdiction to enforce an order against persons other than contributories or persons men¬ 
tioned in s. 185. The most natural construction to place on these words is that if an 
order can be enforced which is an order directing payment to the official liquidator, the 
same order can be enforced if he directs payments to a bank. The company Judge has 
jurisdiction for the purpose of carrying out the liquidation, that is the realization of the 
assets of the company and the payment to the creditors &c., but judicial decisions of 
matters which may arise with third parties owing to the transaction entered into by the 
liquidator is foreign to his jurisdiction (5). 

189 . All moneys, bills, hundis, notes and other securities paid 
and delivered into the Bank where the liquidator of the company 
may have his account, in the event of a com- 
being wound up by the Court, shall be 
subject in all respects to tne orders of the Court. 

Amendment :—By the Companies (Amendment) Act, 1936, for the words “the Bank 
of Bengal, the Bank of Madras or the Bank of Bombay or any branch thereof res¬ 
pectively” the words in lulics have been substituted. 

(2) John Brothers v. O. L. Agra Spinning Weaving Mills Co. [1936] A. 808 (810), 

[1936] A.L.J. 741; O. L. Gorakhpur Electric Supply Co. o. Siemens (India), Lta. 

h940] A. 514, [1940] All. 730, [1940] A.L.J. 739. 

Hawkins [1868] 3 Ch. App. 787; Vimbos, Ltd. [1900] I Ch. 470. 

Bank of India [1915] L. 223, 29 I.C. 265, 46 P.R. 

11915], 90 P.L.R. [1915], i j * 

(5) John Brothers v, O. L. Agra ^dnning dc Weaving Co. (supra), p. 810. 
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recount in htmk» GiurnUhee i»rd«r —After jxidgmetit had been gjiven 
Agnlnst a company in action* the judgment-creditors brought proceedings to obtain a 
garnishee order directing payment to them of money in banking account in satisfaction 
of the debt The banking account was in the name of the liquidator of the debtor 
company who alone had authority to draw cheques on the account: held that the money 
in t^ bank (whidi had been paid into Court pending its decision) was not attachable, 
because it was money owed by bank to the liquidator and not to the company between 
whom and the bank there was no relationship of banker and customer (6). 

190 . (1) An order made by the Court on a contributory shall 

(subject to any right of appeal) be conclusive 
evidence that the money, if any, thereby ap 
pearing to be due or ordered to be paid is due. 
(2) All other pertinent matters stated in the order shall be 
taken to he truly stated as against all persons, and in all proceedings 
whatsoever. 

This section makes an order of the Court conclusive against a contributory (7). 

191 . The Court may fix a time or times within which credi¬ 

tors are to prove their debts or claims, or to be 
excluded from the benefit of any distribution 
made before those debts are proved. 

Creditors proving after appointed time :—^Whenever there arc funds in Court or 
otherwise available, a creditor, although the time appointed for bringing in his claim has 
long elapsed, is invariably allowed to |nove subject to terms as to costs and as regards 
dividends already paid (8). Where a creditor fails to bring in his claim by the date 
announced by the official liquidator, he is not prechid^ from coming in at a later stage, 
the only penalty in such case is that the claimant will be excluded from the beneht of 
any distribution made before the debt is proved (9), that is, he can only claim a propor¬ 
tionate share in such assets as may remain undistributed at the time when the proof is 
claimed and without disturbing any distribution made before such proof (10). Any rule 
framed by the High Court requiring the creditor to satisfy it that owing to ignorance or 
want of notice he did not file the proof should be amended (10). For the principle upon 
which the Court deals with creditors who "come in" and those who do not "come in" 
and the respective rights of such creditors, sec Miller v. Ferguson (H). 

In a recent case the Karachi Court has held that proceedings for winding up of a 
company should be carried out with reasonable expedition. A creditor’s claim, if not 
made before the adveitised date should at least be made before all the accounts are 
written up by the official liquidator. Once that is done, a claim made after that should 
be rejected on the ground of laches (12). 

Limitatioti:—^The statute of limitation ceases to run against a creditor on a winding 
up order being made, and* he is allowed to prove at any time before the company is 

(6) Lancaster Motor Co. (London) Ltd. n. Bremuth, Ltd. [1941] 110 L.]. (K.B.) 398. 

(71 Brighton Arcade Co. v, Dowling [18681 17 L.T. 543 (544). 

(8) Harrison v. Kirk [1904] A.C. 1 (a case of administration suit); see also Ex. p. Williams 

[1881] 16 Ch. D. 590; re Metcalf [1879] 13 Ch. D. 236; General Rolling Stock Co. 

[1872] 7 Ch. App. 646. 

(9) Ibid; 6c Isack n* Ramsamv [19031 27 Mad. 496. 

(10) Raj Kumaci n. Motion Pictute mpucers Combine [1942] M. 349, [1942] I M.L.J. 

46i [19421 M.W.N. 331, 202 I.C. 19, 

(11) 11932] 60 Cal. 512. 

(12) Bhervmial p. O. U* Providm Insurance Society [1947] S, 104, [1946] Kiur. ?05. 
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dissolved* but so as not to interfere with dividends already paid (13); but a ptooi in 
respea of daims statute-barred before the order is not aUowed (14). 

Damages for bieaeli of contract Proof may be made for damages for breach of 
contract such as to buy goods, to purchase a business, to repair a shop, to give fully paid 
shares in satisfaction of a debt, or to employ a person as a servant of the company; and 
the daims may include damages sustained under a continuing breach of contract after the 
winding up commenced (15). 

Director’s daim :-»The Courts do not look with favour on agreements between 
directors for their own advantage, and certainly not those which would severely prejudice 
other creditors in the event of liquidation. Where therefore a director daims a big sum 
of money on the strength of a promise made by a co-director, it is a case in which 
formalities cannot be dispensed with, and if they have not been observed, the claim 
would not be allowed (16). 

Policy-holder may proTe :—policy-holder who is insured against risk under the 
Employer's Liability Act or the Workmen's Compensation Act may prove in the 
liquidation of the insurance company, (I) for ascertained amounts due at the date of 
the winding up order, ( 2 ) for liabilities in the shape of weekly payments which had 
emerged before the date of the winding up order, and (3) for the value of the policy 
as a contract of indemnity in respect of the risk of fresh liabilities emerging after the 
date of the winding up order and during the unexpired period of the policy, such valuation 
to take place as at the date of the winding up order, not on the basis of an estimate of 
the contingencies, but upon the basis of a partial return of premium. He is not entitled 
to prove in addition in respect of liabilities which may have emerged under the policy 
between the date of the winding up order and the date of proving. The policy-holder in 
such a case is not entitled to prove by way of damages for die diftcrence between the 
estimated cost of re-insuring the same risks for the same period in another company 
and the amount of premiums he would ^havc paid under tlic policy (17), 

All debts may be proved Debts which may be proved include all debts payable 
on a contingency and all daims against the company present or future, certain or 
contingent, ascertained or otherwise (18). As to the measure of damages see the cases 
noted below (19). 

Costs :—The costs of proving a debt are added to the amount of thf: debt. But 
if the creditor commences an action for the debt before the winding up and the liquidator 
continues to defend the action and fails, the costs are paid hrst out of the assets (20). The 
taxation of a solicitor's bill of costs against the company must be dealt with in the 
winding up ( 21 ), even if the work w'as done before the winding up ( 22 ). 

Set off Where there have been mutual dealings betwt'cn a creditor and the 
company, the debts may be set off and the creditor can only prove or be made liable for 
balance (23). As to set off by a liquidator against an insolvent estate see the aise noted 
below (24), and as to set off between two companies in liquidation see National Live 
Stock Insurance Co. (25). 

(13) General Rolling Stock Co. (187^ 7 Ch. App. 646. 

(14) River Steamer Co., Mitchd's Claim [18711 6 Ch. App. 822; Fleetwood &c. Power 
Syndicate [191SJ 1 Ch. 486. 

(15) For cases see Hals, (Hailsh.) 676. 

(16) Hargopal o. Peoples Bank of N. India [19351 L. 691. 

(17) Law Car and General Insurance Corpn. [1913] 2 Ch. 103. 

(18) S. 228. ^ ^ 

(19) Re Vic, Mill [1913] I Ch. 465; re Law Car and Co. [1913] W.N, 157. 

(20) Wenborn & Co. [1905] I Ch. 413. 
aUFoss, Bilborough & Foss [1912] 2 Ch. 161. 

(22) Palace Restaurants Ltd. [I914j I dh. 492. 

and Son [1914] 2 Ch. 438. 

(24) Peruvian Ry. Co. [1915] 2 Ob. 144. 150* 442. 

(25) [1917] 1 QL 628. ^ ^ 
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What ilahts can or oaimot ho prorod s-^Every liability of a compaaxff however 
difficult of valuation* is provable in the winding up unless declared by the Court as 
incapable of being fairly estimated (26). Claims under contracts made on behalf of a 
company before its registration or before it is entitled to commence business cannot be 
proved for, unless the contracts have been adopted by the company (27). A mere agent 
to transact business for the company on salary or commission is not entitled to prove 
against the company for the loss of his commission during the remainder of the term 
of his contract (28). 

For rules relating to proof of debts and claims, see Rules 123 to 137 of the Calcutta 
High Court Rules* 1939. 

192 . The Court shall adjust the rights of the con¬ 
tributories among themselves, and distri- 
among the persons entitled 

thereto. 

Principle of distribution :—In adjusting the rights of the contributories and distri¬ 
buting the surplus* the liability of the ordinary shareholders for the unpaid balance of 
their shares must not be disregarded; and after discharging all debts and liabilities and 
repaying to the ordinary and preference shareholders the capital paid on their shares* 
the assets ought to be divided among the shareholders* in the absence of any other 
provision in the memorandum or the articles* not in proportion to the amounts paid on 
the shares* but in proportion to the shares held (29). 

It cannot be said that the creditors have been paid in full until they have got interest 
on their outstanding debts. So the preference shareholders cannot get anything before 
the said interest is paid. But the Coun is not bound to give the creditors their contractual 
rate of interest (30). 

Where the members of a company in liquidation have been assessed to surtax in 
respect of their incomes from the company in the name of the company, and the liquidator 
has paid the surtax, he is hound in distributing any surplus among the members, to 
bring into account the surtax so paid by him against the amounts receivable by the 
shareholders in respect of the income on which the surtax was assessed. The surtax 
cannot be treated as a liability of the company payable before the ascertainment of the 
amount available for distribution (31). 

Uncalled capital :—The unpaid or uncalled capital upon issued shares forms part 
of the capital or assets of the company. The fact that it has been called up on or before 
the winding up but remains unpaid until the liquidator has exercised his powers under 
8. 156 does not make the unpaid shares excluded from the assets or capital of the 
company (32). "It must be remembered,” observed Vaugham Williams J., "that in a 
winding up the property of the company includes uncalled capital* and that the rights 
arising from unequal contribution on shares of equal amounts must be adjusted out of 
the property including uncalled capitals* not required to satisfy prior claims” (33), The 
Court may make calls on any of the contributories among themselves (34). Calls may 

(26) Hardy v. Fothcrgill [1888] 13 App. Cas. 351. 

(27) National Motor Mail Coach Co., Clinton’s Claims [1908] 2 Ch. 515 (C.A.). 

(28) English & Scottish Marine Insurance Co. [1870] 5 Ch. App. 737. 

(29) Biich V. Corpper (infra). 

i(30)D^hra Dun Mussoorcc E. Tramways Co. [1934] A. 189, 56 All. 423, 147 LC. 682: 
sec also Devi Ditta Mai i>. O. L. Amritsar Bank [1921] L. 346* 59 I.C. 69. 

(31) Alexander Drew & Sons [1934] 51 T.L.R, 113. 

(32) D’ Crux v. Viswanathan 119411 M. 806. 11941 1 2 M.L.J. 94, [1941] M.W.N. 972, 54 
M.L.W. 745; sec also Shephcra4 Com Malting Co. [IW] 70 L,T. 73, 

(33) Wakefield Rolling Stock Co., infra at p. 172. 

(34) S. 187. 

73 
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be made on the holders of partly paid shares for the purpose of equalizing the rights 
between them and fully paid shareholders (35), Sec paras with the heading ‘‘Jhrovisions in 
memorandum and articles/’ infra. 

Partieipatioii in diyidend :—A shareholder cannot participate in the distribution 
until he has paid all calls due. The right of a liquidator to require payment of money 
due from a contributory before he is allowed to participate in a dividend only applies 
where both amounts are due at the commencement of the winding up (36). 

Set off i —Whether a company is limited or unlimited when all the creditors have 
been paid in full, any money due on any account whatsoever to a contributory from the 
company may be allowed to him by way of set off against any subsequent call (37). 
When the creditors have been paid in full, any surplus is to be distributed amongst the 
contributories according to their rights inter se as adjusted by the Court (38). 

Provision in memormndum and articles :—If the memorandum and articles of asso¬ 
ciation contain no provision as to how surplus assets are to be divided, then subject to 
the terms on which any capital has been issued, the surplus assets are divided and losses 
arc borne in proportion to the nominal amounts of the shares and not to the sums paid 
up (39), Where however some shareholders have paid up more than otliers, the Court 
will adjust the amounts until all have paid up in the same projx)rtion, and the surplus 
thus arrived at will then be distributed in proportion to the nominal amounts (40). The 
rights may be adjusted by making larger returns to those who have paid larger 
amounts (40), or by making calls (41). 

A provision in the articles as to how dividends arc to be distributed while the 
company is a going concern does not per se govern or affett the di8tri]>ution of surplus 
assets in the winding up (40). See the para with the heading “Preference dividend in 
winding up” infra. 

Sometimes it may l>e necessary to make a call u|K>n those who have jiaid less in 
order to repay those who have paid more for equali/ation (42). If the articles stale 
that the loss is to be borne in proportion to the amount paid, the liquidator should 
make such calls as will make all the sharc.s paid up to the same extent, and the assets 
will then be divisible proportionately to the number ol shares (43). But an article pro 
viding that the loss is to be borne by the members in proportion to the capital [>aid up, 
or which ought to have been paid up, at the commencement of the w’inding up, on the 
shares held by them respectively, excludes the principle laid down in Ex pnrie Maude (44). 
and in such a case the liquidator canot make calls ior the pur[K>.sc of equalization (45). 
Each case however depends on the word.s used, and decided cases are of little help in 
interpreting a different set of words (46), 

If the shares are of different amounts, and the surplus is divisible without regard to 
the amount of shares, the presumption, in tlic abscunc of express words, is that this 
means the surplus after repaying capital as well as debts (47). 


(35) Anrfe8ra Colliery Co. fI866] 2 Eq. 379, 1 Ch. App. 555: Naiional S. B. Assn. [18661 

A . „ PP- ' Anglo-Continental Corpn. [18981 1 Ch. 327. 

(36) Cns8ell’s case [1866] 1 Ch App. 528. 

(37) See s. 186 (2), Proviso. 

App. Cas. 525; N. W. A. Railway [1900] 2 Ch. 882. 
Wakefield Rolling Stock Co. 11892] 3 Ch. 165. 

(4 ) ^iftcld Gas Light Co. [ 1898] I Ch. 451; London India Rubber Co. |1868J 5 Eq. 
anw : Ring Mills [1939 C. 126. [1938] 2 Cal. 533. ' ^ ‘ 

['P06] I Ch. 1 (C.A.). 

A* f‘871| 6 Ch. App. 51. 

Corpn. [1898] I Ch. 327. 

(supra). 

Rubber Ltd. [1923] I Ch. 124. 

!47iRamdSynd?«ti"LS^”nM‘^.^ ^ ". 
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for mfolvent eonlribiitoiy :—It is a well establish^ principle that where 
a person is entitled to participate in a fund, he is also bound to make a contribution in 
aid of that fund. He cannot be allowed to participate unless and until he has fulfilled his 
duty to contribute (48). But where the debtor has died insolvent before commencement 
of the winding up, the amount to be contributed by his representatives as a term of 
sharing in the distribution is the proper dividend on and not the full amount of the 
debt (48). 

Right of fully paid shareholders If after payment of the debts there are surplus 
assets, the fully paid shareholders are, except where the articles provide otherwise (49), 
entitled to receive the difference between the amount paid op their shares and that paid 
on the other shares (50). For the purpose of distribution of surplus assets they ought 
to be placed on the list of contributories (51). The holder of 1/. shares on which 10s, per 
share had been paid became bankrupt, and the company proved in the bankruptcy for 
a call of Iv. per sliarc which had been made just before the bankruptcy and for the 
bankrupt’s liability in respect of the uncalled 9s. per share. The company went into 
voluntary liquidation, and after satisfying the debts and liabilities there remained surplus 
as.se ts in the hands ol the liquidator: Held that the bankrupt’s share could not by reason 
of the proof in bankruptcy be treated as fully paid up shares for the purpose of distribu¬ 
tion, but the holders of other shares, whicli were in fact paid in full, were alone entitled 
to share in the surplus assets until the amount paid on their shares respectively was 
jeducetl to that which had in fact been paid on the bankrupt’s share (52). 

Where payment is made in advance of calls :—Where inequality in the amounts 
paid up arises from the shareholders having made payments in advance of calls, each 
siiaicholdcr, for the purpose of c<|uali7ing, is entitled to be repaid the amount advanced 
with interest at the agreed rate up lo the date ol payment, before any payment is made 
in respect of the other shares ranking pari passu with his shares, in repayment of 
iapital (53). 

Surpiu.s after repayment of capital : how divisible :—Where after repayment to 
the shareholders of all fully paid up capital, there is still a surplus remaining for 
distribution, then subject to the articles of aossociaiion and the terms of issue (54), the 
surplus, so far as it represents capital, is divisible in proportion to the nominal amount 
ol shares, whether they arc partly or fully p«»id up (55). The surplus so far as it 
represents undi\ided piofits is in some c'ases divisible among the shareholders as if it 
were profit available for dividend (56), bur in other cases it must be treated as capital (57). 
Unless the articles so provide, the holders of shares issued at a premium are not in a 
winding up entitled to have the premium repaid (58). Because shareholders are entitled 
to a preferential dividend it docs not follow that they are entitled to preference in pay¬ 
ment of the capital (59). 


(48) Peruvian Ry. Construction Co. [1915] 2 Ch. 442. 

(4^) Doncaster P. B. Society [1867| 4 Eq. 579; Kinatan Rubber Ltd. (supra). 

(50) Scinde, Punjab and Delhi Corpn. [1870] 6 Ch. App. 53n. 

(51) Aidall, Ltd. fl933] I Ch. 323. 

(52) West Coast Gold Fields, Ltd. [1906] 1 Ch. 1. 

(53) Wakefield Rolling Stock Co. *[1892] 3 Ch. 165; Exchange Drapery Co. [I888J 38 


(54) Miitoscopc &c*. B. Syndicate [1899] I 
supra. 

(55) Birch Cropper [1889] 14 App, Cas. 
Fraser Chalmers, Lid. (infra). 

(56) Re W. J. Hall 6c Co. 11909] 1 Ch. 521. 
S^Crichton’c Oil Co. [1902] 2 Ch. 86 (CA.). 
58) Driffield Gas Light Co. [1898] 1 Ch. 451. 
(59) N. W. Argentine Ry. [1900] 2 Ch. 8$t 


Ch. 896; but see Anglo-Continental Corpn., 
525; Espuela Land Ac Cattle Co. (infra), and 
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**So long as thexo assets undistributed in the liquidation* it remains open to the 
Court to Correa any mistakes or injustice due to falsified estimates or other unforeseen 
incidendts arising in a prolonged and difiicult administration*' (60). 

Preiforence dividend in windinc up s*~AVhere the articles contain no express pro¬ 
vision as to payment of arrears of the preference dividend in a winding up» then if on 
the true construction of the articles, the right of the preference shareholders to receive 
preference dividend whilst the company is a going concern is conditional upon such 
dividend being declared, they have no right to receive any arrears or deficiency of 
such dividend in a winding up, even though the distributable assets include or in 
part represent accumulated profits (61), If however the articles are so framed that 
profits earned belong to the members irrespective of dividends being declared, the 
distributable assets in a winding up, so far as representing accumulated profits, will be 
divisible among the members according to their rights in profits, and the preference 
shareholders will first be entitled to payment thereout of any deficiency of their preference 
dividend, and the balance will belong to the ordinary shareholders (62). For other 
instances sec the case noted below (63). Where in the articles it was provided that the 
surplus assets were to be applied in the first place in repaying the holders of preference 
shares the amount paid thereon and the residue belonged to the holders of ordinary 
shares, it was held that the arrears of preference dividend could not be treated as 'debts’ 
and therefore to be paid out of the assets of the company before the surplus assets 
were ascertained (64). 

The memorandum and articles of a company pro\ided that the preference shareholders 
should be entitled to a preference in the distribution of assets in a winding up. The 
articles enabled the directors to declare a dividend, but gave the shareholders no right to 
a dividend unless the directors declared it. Held however (I) that as the shareholders’ 
right to a dividend came to an end as soon as the company ceased to be a going concern, 
that is,on the commencement of the winding up, no payment by way of dividend could 
be made to the holders of the preference shares in respect of any period since the date 
of the resolution to wind up voluntarily, notwithstanding that the company had before 
that date earned profits out of which no dividends had been declared; (2) that the 
surplus assets after the payment of capital should be distributed pari puisu among the 
preference and the ordinary shareholders (65). 


Preference capital in winding up Where under the memorandum and articles 
of a company, the preference shareholders are entitled to a return of capital in the 
winding up in priority to all other shareholders, the unpaid portion of the shares held 
by the ordinary shareholders can be called up to repay to the preference shareholders 
the amount of their capital after the payment of all the debts of the company (66). 
But the preference shareholders are not entitled to dividends when the company has 
made no profits at all (66). Where the memorandum or the articles provide that the 


(60) City of London Insurance Co. [1932] 1 Ch. 226, 230-31, 

(61) Buckley, I Jth p. 449 and Odessa Water Works Co. [1901] 2 Ch. 190 a; Circhton’s 

(supra); Accrington Corpn. Tramways Co. [1909] 2 Ch. 40. 

(62) Bucklcy, llth cd., p. 449; Bridgwater Navigation Co. [1891] I Ch. 155 2 Ch 317* 

sUgUk AgrS^^ 

(63) ^pucla Land [1^9] 2 Ch. 187; Fraser and Chalmers Ltd. fl^I9] 2 Ch. 114: 

National Telephone Co. [19141 I Ch. 755. 
™uta«ons [1912] 2 Ch. 571, affirmed in [19141 AC 11 
n939] C. 126, [19381 2 tal 583. ^ ^ ^ 

Ch! m dted u”d« Ayere. G. 8, Ry. Co. [1947] 

^ n-MI] 2 M.L.J. 94, [1941] M.W.N. 972, S4 
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preference shardiioldere are entitled to payment of capital in priority to all other shares 
in the distribution of surplus assets* they are entitled to'share them pari pc^ su with the 
ordinary shareholders (67). In the last cited case at p. 155 Lord iSanworth* M. E. 
observed: '*We start therefore the consideration of this question With the two principles 
in our minds that the corporators have entered into a contract by which they become 
partners* and that when there are surplus assets left over they are to be dealt with as 
between the members on the basis of equality, whatever were the original or limited 
rights of the preference shareholders earlier.’* 

In the absence of express provision to the contrary in the articles, preference share¬ 
holders are entitled to share with the ordinary shareholders pari passu in the distribution 
of the surplus assets. The mere fact of their priority as to culmulative dividend and ^ 
return of capital will not disentitle them to such participation in the surplus assets (68). 

Meaning of ^'surplus assets** :—The words **surplus assets** mean, where there is 
a loss, ^'assets remaining after due equalization of the capital accounts*’(69) or sums 
payable by the shareholders who have not paid in full (70). But where the general assets 
are sufficient to enable debts &c. to be paid and the capital accounts to be equalized 
without any call, there is no capital called or treated as called for the purpose of 
satisfying equities; in such a case the only capital paid is that paid before the winding 
up (71), 

Apart from any question of equalizing capital accounts, the expression “surplus 
assets’* may mean “assets remaining after payment of debts and costs*’ or it may mean 
“assets remaining after payment of debts and costs and return of all paid up capital** (72), 
Where the memorandum of association of a company provided that the preference 
shareholders should be entitled in a winding up to such a share of the surplus assets 
as would provide for the holders of preference shares an amount per share equal to 
one half of the amount per share provided for the holders of ordinary shares, but so 
that the total sum so provided for the holders of the preference shares would not 
exceed five shillings per share, preference shareholders being entitled to no further 
participation in the profits or assets, it was held that the expression “surplus assets** 
meant what was left after the payment of debts and the repayment of the preference 
and ordinary capital (73). 

Distribution in specie :—^It is common to introduce provisions in the memorandum 
and articles of association for division of surplus assets in specie. For the effect of such 
a provision sec the case noted below (74). ' 

Profits earned after commencement of the winding up are divisible as capital (75). 
Discount :—Any discount on shares unlawfully issued at a discount is treated as 
capital unpaid which may be so regarded in adjusting accounts or may be called up 
to adjust the rights of contributories (76). 

For the distribution an order of the Court is necessary; but in a voluntary liquida¬ 
tion the liquidator adjusts the rights of the contributories without reference to the 
Court (77). 

(67) William Metcalfe dr Sons [1933] 1 Ch. 142. 

(68) John Dry Steam Tug Ltd. [1932] 147 L.T. 493. 

(69) Anglo-Continental Corpn. (supra) at p. 334; Buckley. 11th cd., p. 451. 

(70) Welsh Whiskey DistiBcry [1900] W.hf 59, 16 T.L.R. 246; but see Kinatan Rubber 
Ltd. (supra); Buckley llth ed., p. 451. 

(71) Mutoscope Syndicate [1899] ! Ch. 896. 

(72) Buckley llth ed., p. 451; Chrtchton*s Oil Co. (supra); New Transvaal Co. [1896] 
2 Ch. 750; Ramcl Syndicate [1911] 1 Ch. 749. 

(73) Dunstable P. Cement Co. [1932] 48 T.L.R. 223. 

(74) March u. Martin [1880] WJNf. Ill. 

(75) Bishop n. Smyrna Ry. Co. [1895] 2 Ch. 596. 

(76) Wclton V. Saffery [1^7] A.C. 299. 

(77) 8.211. 
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If too much hits been paid to a shareholder he may be ordered to refund the 
amount (78). 

As to the rules of declaration of dividends by the official liquidator^ sec Rules 161 
to 167 of the Calcutta High Court Rules, 1939. 


193 . The Court may, in the event of the assets being insuffi¬ 
cient to satisfy the liabilities, make an order as to the payment out 
of the assets of the costs, charges and expenses 
Pow« to order costs. jjj(;mTed in the winding up in such order of 

priority as the Court thinks just. 


Priority of costs, charges, etc. :—^II was held by tlie House of Lords in 1872 that 
although in a compulsory winding up there was no statutory provision, as in the case 
of a voluntary winding up (79), that all tosts, charges and expenses properly incurred 
in the winding up, including the liquidator's remuneration, be payable out of the 
assets in priority to all other claims, the principle would be applied (80). The liquidator’s 
costs, charges and expenses of realization are payable out of the fund obtained by sales 
of the company’s property in priority of any claim ot an equitable mortgagee or the 
debenture-holders (81), The liquidator’s costs of preservation of the property arc as 
between the equitable mortgagee and the comjxiny, payable by the liquidator, but the 
latter is entitled to be indemnified out of the fund lor such of those costs as may not 
be paid out of the company’s assets (81). The claims of the equitable morigagec and of 
the debenture-holders have priority over the general costs of liquidation (81). 

Distribution ;—After the costs, charges and espenses have been j)aid, the assets are 
to be applied in payment of the company's debts and liabilities to the creditors. When 
the creditors have been paid up in full, any surplus is to be distributed amongst the 
contributories according to their rights intcf se as adjusted by the Court (82). 


Remuneration As regards the liquidator's remuncratiim the rule is, that first the 
costs of the petition for winding up, next the costs of the winding up, and then, the 
remuneration of the liquidator arc to be |xud (83). In the case noted below (84) the 
Court in its discretion allowed the \oluntary liquidator to retain the remuneration 
received by him before the date of the notice of the assessment of income-tax. The 
remuneration of a receiver and manager appointed in a debenture-holder’s action is 
paid in priority to the debt incurred by him with tlic Court’s sanction (85). 

Costs in litigation :—Where in a litigation an order has been made tliat costs 
shall be paid out of the assets of the company or by the liquidator with leave to retain 
them out of the assets, the amount is payable forthwith without waiting to sec if the 
funds will be sufficient to pay all costs incurred in the winding up, and if the }i(][uidator 
pays such costs he may repay himself at ontc (86). 

The costs ordered to be paid out of the assets come before the general costs of the 
winding up (87). If the liquidator continues proceedings commenced before the winding 


(78) Birkbeck P. B. Building Society fl915J 1 Ch. 91. 

(79) S. 217. 

(80) Webb l*. Whiffin [1872] L.R. 5 H.L. 711. 

(81) Oriental Hotels Co. [1871] L.R. 12 Eq. 126. 

(82) Birch v. Cropper [1889] 14 App. Cas. 525, and see notes to the previous section. 

(83) Re Massev [1870] 9 Eq. 367; Dronfield Silkstone Co. [1883] 23 Ch. D. 511 ; London 
Metallurgical Co. [1895] 1 Ch. 758 and see Sanitary Burial Assn. [1900] 2 Ch. 289; 

Tmeman’s Estate [1872] 14 Eq. 278; but see New York Exchange [1893] 1 Ch. 371. 

(84) Beni-Felkai Mining Co. [1934] Ch, 406. h i i 

(85) Hoffman v. Boynton [1910] 1 Ch. 519. 

(86) London Metallurgical Co. (supra). 

(87) Staffordshire Gas &c, Co. [1893] 3 Ch. 523. 



S. 194] 


INDIAN COMPANIES ACT 


583 


up order, the whole costs including those incurred before the order are costs of the 
winding up (88). * 

Solicitor's costs ;—As to the priority of solicitor's costs and other costs generally 
see Buckley, llth ed., pp. 4S4 et seq. The costs arc however generally in the Court’s 
discretion, and if unfounded charges are made or the petitioner’s conduct is unsatisfactory 
or his debts small, an order may be made without costs (89). 

194 . (1) When the affairs of a company have been complete¬ 
ly wound up, the Court shall make an order that the company be 
. , dissolved from the date of the order, and the 

company shall be dissolved accordingly. 

(2) The order shall be reported within fifteen days of the mak¬ 
ing thereof by the official liquidator to the registrar, who shall make 
in his books a minute of the dissolution of the company. 

(3) If the official liquidator makes default in complying with 
the requirements of this section, he shall be liable to a fine not 
exceeding fifty rupees for every day during which he is in default. 

Effect of dissolution :—Dissolution puts an end to the existence of a company (90). 
**A company which has been dissolved,’* obsened Viscount Cave, “no longer exists as 
a separate entity capable of holding property or of being sued in any Court” (91). It 
prevents any proceeding being taken against promoters, directors or officers of the 
company in respect of any misfeasance or breach of trust (92), or a creditor proving a 
debt against the company (93). 

As to the power of the Court to declare the dissolution void and the effect of such 
declaration, see s. 243. 

Liquidaior^a liability :—^Whcii a company is dissolved the statutory duty of the 
liquidator towards the creditors and contributories is gone; but if he has committed a 
breach of his duty to any creditor by distributing the assets without complying with 
the requirements of the Act, he is liable in damages to the creditor (94). 

Effect of dissolution upon pending proceedings, etc. :—A judgment obtained 
against a company after its dissolution is invalid, and the solicitor acting for the 
company is liable personally to pay the costs of the action from the date of the dissolution 
and consequent revocation ot his authoiity (95). After dissolution, however, the Court 
has jurisdiction to make an order upon an application made but not heard before the 
dissolution (96), 

Bona vacantia ;—Where a company is dissolved, its personal property including 
its right against a bankrupt’s estate in respect of debts vests in the Crown as bona 
vacantia (97). As to whether a debt to a company is extinguished by its dissolution 
sec the last noted case. But estates and interests in land do not necessarily vest in the 
Crown. In such cases the reversion is accelerated (98). It has however been held in 
the undernoted case that the doctrine of bona vacantia extends to leaseholds and that 

(88) London Drapery Stores [18981 2 Ch, 684. 

(89) Ilx> Investment Trust [19041 1 Ch. 26, 

(90) Salton v» New Beeston Cycle Co. [1900] I Ch. 43. 

(91) Employers’ Liability Asstirance Corpn, t». Sedgwick, Collins Sc Co. [1927] A.C. 95. 
{92)Coxon V. Gorst [1891] 2 Ch. 73. 

(93) Wcstbourne G. Drapery Co. [1879] 39 L.T. 30. 

(94) Pulsford v. Devenish [19031 2 Ch. 625 ; innes & Co. 11903] 2 Ch. 254. 

(95) Yougc V. Toynbee [1910] I K,B. 215 (Cj\.). 

(S>6) Whiteley’s Exerciser v* Gamage [1898] 2 Ch. 405. 

£97) Rc Higgihson Sc Deane £1899] 1 Q.B. 325; see notes under ss. 208E Sc 209H. 

(98) llgstlngs Corpn. v. Letton 11908] 1 K.B. 378. , * * *. 
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where they are mortgaged the equity of redemption passes to the Crown upon dissolu* 
tion of the company (99). The principle under which the Crown takes bona vacantia 
is that the King is the owner of every thing which has no other owner (1). 

S|»eciai order To relieve the directors and others from personal liability incurred 
by carrying on business after the company has been dissolved, the Court may make a 
special order, and it wiU not be made in a flagrant case (2). 

Solicitor's authority is determined :—A solicitor's authority to represent the corn- 
many is determined by its dissolution (3) and if he continues to act or purports to act 
for a company not in fact incorporated (4), he will be liable to the other party for costs. 

No misfeasance proceedings sifter dissolution :—^After dissolution no proceedings 
can be taken under s. 235 for misfeasance (5). But a creditor has remedy in damages 
against the liquidator, if with knowledge of the debt he has wilfully or negligently 
distributed the assets without providing for such debt (6). 

Liquidator can perform formal acts after dissolution i—Although when a com¬ 
pany has been dissolved it ceases to exist for all purposes and its officers including the 
liqudators are functus officio (7), yet even after dissolution the liquidator can complete 
a formal act like givinfg a transfer in writing for a decree which has liecn already 
transferred by him while he was still a liquidator (8); for a decree is not an actionable 
daim within the meaning of the Transfer of Property Act, and therefore an assignment 
of a decree need not be in writing, though for the purposes of execution O. 21, r. 16, 
C. P.C. requires the transfer to be in writing. 

As to the dissolution of a company under voluntary liquidation see ss. 208E and 
209H and notes. 


Extraordinary Powers of Court. 

195 . (1) The Court may, after it has made a winding up 
order, summon before it any officer of the company or person known 
or suspected to have in his possession any pro- 
Power to suminon j^r- perty of the Company, or supposed to be in- 

property of company. dcbtcd to the company, or any person whom 
the Court deems capable of giving information 
concerning the trade, dealings, affairs or property of the company. 

(2) The Court may examine him on oath concerning the same, 
either by W'ord of mouth or on written interrogatories, and may 
reduce his answers to writing and require him to sign them. 

(3) The Court may require him to produce any documents in 
his custody or power relating to the company ; but, where he claims 
any lien on documents produced by him, the production shall be 


(99) In re Wells fl933] 1 Ch. 29. 

(1) lbid at p. 43; see also Dyke v. Walford [1846] 5 Moo. P.CC. 434. 

(2) Re Brown Bayley’s Steelworks [1905] 21 T.L.R. 374. 

(3) Salton v. New Beeston Cycle Co. (supra). 

(4) Simmons v. Liberal Opinion Ltd, [1911] I K.B. 966. 

(5) Coxon V, Gorst (supra). 

Coxeter fI9I3] 29 T.L.R. 355; Pulsord v, Devenish (supra). 
(7)^mchandra v. Kandasami [1895} 18 Mad. 498; Pinto Silver Mining Co. [1878] 8 
D. 273; London & C. M. Insurance Co. [1879) 11 Ch. 0. 140, 144; Westboumc 
/o\ Drapery Co. (supra); Coxon v. Gorst (supra). 

27 M.L.W. 538. See also Af*al v. Ram 
^ * Dagdu V. Vanji [1900] 24 Bom. S02; Gobifida v. Ranga 
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widiout prejudice to tha" lien, and the Court shall have jturisdiction 
in the winding up to determine all questions relating to that lien. 

(4) If any person so sununoned after being tendered a reason¬ 
able sum for his expenses, refuses to come before the Court at the 
time appointed, not having a lawful impediment (made known to 
the Court at the time of its sitting, and allowed by it), the Court 
may cause him to be apprehended and brought before the Court for 
examination. 

Object of the iection :—^This section was enacted to enable the Court in charge 
of liquidation proceedings to examine the persona- mentioned therein to ascertain inter 
alia their conduct with regard to the management of the company and to find out the 
financial condition and the assets. In these proceedings there is no contest between 
two parties and therefore the proviso to s. 132 of the Evidence Act docs not confer any 
special privilege on the persons so examined (9). “The proceeding is a private examina¬ 
tion which the Court sanctions in order that the liquidator may obtain the 
necessary information to enable him to proceed in the winding up, and for many 
reasons it is most undesirable that the opposing party in the litigation contemplated 
by the liquidator should be allowed to be present at a proceeding which is a proceeding 
for the purpose of informing the officer of the Court and the Court what course ought to 
be pursued'* (10). 

Powers of Court j—The powers of the Court under this section are very wide, and 
it is not necessary tliat the Court must first determine that the person called upon to 
furnish the information does actually possess that information. If the Court has reason 
to think, or if even an allegation is made that a certain person is in possession of 
information which would be useful for the purposes of the winding up, the Court can 
call upon him to appear in Court and can examine him (11). 

Examination by Court :—An order for examination under this section may be 
obtained by the liquidator or by a contributory. The Court can however of its own 
motion direct such an examination to be held (12). S. 215 (now s. 216) enables the 
Court to pass orders under this section in a voluntary winding up (13); but such orders 
will be made only under exceptional circumstances (13). 

Court’s discretion : —^The examination is, as a rule, entrusted to the liquidator, 
but the Court may commit the whole or some part of tlie examination to a creditor or 
contributory (14). The CA>uit can give the conduct of the examination to a petitioning 
creditor where the liquidator refuses to act or has not the means to act. The Court 
has discretion to allow a creditor to attend even w-here the official liquidator has the 
conduct of the examination. But such a discretion ought not to be exercised except 
in very extreme cases (IS). 

If the Judge has made an order for an examination, the Court of appeal will not 
generally interfere with his discretion (16), unless the order appears to be oppressive (17). 

It is in the discretion of the Court conducting the winding up to determine whetbor 
it will exercise the powers vested in it by this section, but the discretion most be 

^)Ramchand u. King-Emp. [1926] L. 383, 27 Cr. L.J. 1382, 98 I.C. 599. 

(10) Haddock's case [1902] 5 Ch. 73 (80); sec Grey's Brewery Co. [1884] 25 Ch. O. 400. 
(luSeth Haribans v* National Sugar Mills (infra). 

(12 Land Securities Co. fl894] W.N. 91, 42 W.R. 624, 1 Mans. 369. 

(13) Property Insurance Co. [1914] 1 Ch. 775, 779. 

(14) 8Ukstone te. Iron Co. [18811 19 Ch. D. 118. 

u5)Moolla Dawood Cotton Mantg. Co. [1924] R. 24, 1 Rang. 384. 

(16) Joseph Hawrgreaves Ltd. [1900] I Ch. 347; Gold Co. [1879] 12 Ch. D. 71, 

(17) Re Metropolitan Bank [1880] 15 Ch* D. 139, 

74 
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exercised judicially and tko% without consideration (18). The order cannot be obtained 
as of right (19). 

Snajploymmt of counsel If a party is entitled to take part in or to conduct an 
examination^ the ordinary ruie must prevail that he is entitled to do so with the help 
of counsel (20). But it is a matter entirely within the discretion of the Court whether 
the services of counsel should l>e allowed to an official liquidator. A person summoned 
for Jbeing examined under this section is entitled to have counsel and solicitor on his 
being present during the examination and to be re-examined for explaining his 
examination-in-chiefy and the re-examination must be limited to that purpose (21). His 
counsel and solicitor are entitled to take and carry away notes of the examination but 
only to use such notes for the purpose of re-examination (22). 

Who may be present :—The office of the examiner under this section is not a 
public Court, and if the presence of the public is objected to, the examiner has no 
discretion to admit them (23). Clerks in the employ of the liquidator or his solicitor 
may be present (24). But an alleged creditor who had obtained an order giving him 
liberty to attend the proceedings in the winding up at his own expense, was not allowed 
to be present (25). 

Jurisdiction : —^The Court has jurisdiction to order the examination to be held in 
open Court, but the jurisdiction should be exercised in very exceptional circumstances. 
For instance, a person not charged with fraud should not be examined in open Court (26). 
As a rule the examination will be held in private and creditors and contributories will 
not be entitled to attend, unless they have obtained leave of the Court (27). 

It must be just and benehcial : —Before granting an application under this section 
the Court ought to be satisfied that the enquiry is just and beneficial for the purposes 
of the winding up and not merely intended to luirass and annoy the directors and 
managers (28), or for the purpose of advancing the individual interest of a single 
contributory (29). 

Summons :—^A person summoned for examination under this section should be 
summoned by summons and not by subpoena (30) 

What questions will be answered by the witness :—^The witness must answer 
questions even if they relate to matters of hearsay (31), but he need not answer questions 
as to matters which might incriminate him or as to matters invohing proiessional 
confidence (32). The only ground on which a witness summoned to attend for examina¬ 
tion can contest the validity of the summons is want of jurisdiction to issue it or to 
pass the order (33). An order under this section should be made notwithstanding that 

(18) Harkishen Lai v, Saraswati [1915] 28 I.C. 286; Gold Co. (supra); Joseph Hargreaves 
Ltd., supra. 

(19) Metropolitan Bank [1880] 15 Ch. D. 139. 

(20) Seth Haribans v. National Sugar Mills [1931] L. 8 130 I.C. 407. 

(2!) Cambrian Mining Co, [1881] 20 Ch. D. 376; Merchants* Co. [1867] L.R. 4 Eq. 453. 

(22) Cambrian Mining Co. supra. 

(23) Western of Canada &c. Works Co. [1877] 6 Ch. D. 109. 

(24) W. Heseltinc & Son Ltd. [1891] W.N. 25. 

(25) Norwich Equitable Insurance Co. [1884] ,27 Ch, D. 515. 

(29 Insurance Co. [1914] I Ch. 775; Lcitner Electrical Co. [1916] 32 T.L.R. 474. 

(27 Grey’s Brewery Co. [1883] 25 Ch. D. 400; but see Gold Co., supra, 

Saraswati (supra); Seth Haribans v. National Sugar Mitts, supra. 
(29)^^nal^oC. W. Corpn. [1886] 33 Ch. D. 314; British Building Stone Co. {19081 

^ 

*5 WJL (Eng.) 1069. 

Slifc to. ^ f‘«»l « C3I. P, 87. 
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in the couTM of examination tome quettion might be put to the witness whidi he 
could refuse to answer on the ground that they would incriminate him (34)« When the 
object of the proposed examination was not to secure evidence which could be used in 
criminal proceedings against the witness, but to obtain information of the kind specified 
in this seaion and there was a possibility that such information might be forthcoming 
without prejudice to the witness in criminal proceedings, an order should be made(34)> 
Where a witness refuses to answer questions on the ground that his answer might tend 
to criminate himself, his mere statement of his belief is not enough to excuse him from 
answering, but the Court must be satisfied from the circumstances of the case and the 
nature of the evidence which the witness is called upon to give, that there is reasonalfie 
ground to apprehend danger to him from his being compelled to answer (35). If it is 
once made to appear that the witness is in danger, great latitude should be allowed to 
him in judging for himself of the effect of any particular question (35). A person 
examined under this section will have the* protection of being guarded against questions 
not authorized by the Act (36), The witness under this section cannot however refuse 
to continue giving his evidence on the ground that his deposition might be used against 
him in a pending action commenced before the appointment of the special examiner (37). 
A person settled on the list of contributories having executed « deed of composition 
was summoned for examination under the corresponding section (s. 115) of the English 
Companies Act, 1862 and was asked whether he did not promise some of his creditors 
to pay them something more than the composition as an inducement to them to execute 
the deed: held that he was not entitled to refuse to answer the question on the ground 
that the Court of Bankruptcy had exclusive jurisdiction in relation to composition 
deeds (38). 

Answers Kqp far evidence ;—“The result of the examination—that which is 
written down-~is not”, observed Chitty J., “evidence against anybody else. It is the 
statement on oath of the person under examination, but the examination is not a pro¬ 
ceeding in the nature of litigeous proceedings between parties” (39). 

Inspection &. making use of deposition :—The ofiBcial liquidator is not entitled in 
a petition filed by him in Court, to make use of facts elicited in course of examination 
of persons held under this section copies whereof have been obtained by him under 
Rule 174 (now Rule 198) of Chap. XXXI of the Original Side Rules of the Calcutta High 
Court. The de[K>sitioDS so obtained are to be regarded as private documents. A 
deponent who is a defendant in a suit brought by the official liquidator is, however, 
entitled to obtain a copy of his own deposition, upon his counsel undertaking in his 
behalf to prevent communication of his deposition to his co-defendants or their solicitors 
or counsel (40). It has been held in England that in the winding up of a company 
every contributory, and every creditor whose claim or proof has been admitted, are 
entitled as of right to inspect and take copies of all depositions taken at a private 
examination under this section, whether the evidence was given by himself or any other 
person (41). 

A witness may not inspect and take copies of the deposition of his examination 
under this section unless he has obtained the leave of the Court (42). In the undemoted 


(34) 'Repington Engineering Service, Ltd. [1945] 173 L.T. 75. 

(35) Exp. Reynolds [1882] 20 Ch, D. 294. 

(36) Mercantile Credit Assn. [187]] L,R. L.R. 13 Eq. I79«. 

(37) Lisbon Steam Tramways Co. [1876] 2 Ch. D. 575. 

(38) London Gas Light Co. [1872] 26 L.T. 227. 

(39) Grcy»8 Brewery Co. [1883] 25 Ch. D. 400. 

(40) Kamal Bros. v. Sunil Kumar [1940] C. 488, [1940] 1 Cal. 28, 44 C.W.N. 512. 

(41) Standatd Gold Mining Co. [1895] 2 Ch. 245. 

(42) htocbnnts* Fire Office [1899] 1 Ch. 432; sec also Imperial C. W. Gorpn. [1886] J3 
Ch. a 314. 
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case (43) Mr. Justice BuckUuid lidd that in the interests of criminal Justice the Ckmit 
should allow a public officer charged with the investigation of criminal offences, such as a 
Deputy Commissioner of Police, to inspect the deposition of a person, who is believed 
to be invdved in a criminal offence, under this section and to inform himself of any 
thing that may come to light on such inspection; he cannot however take copies of the 
deposition but only notes, and in doing so he cannot reproduce verbatim any portion 
of the deposition, however brief. 

Frodoctioii of document The witness should be examined first and it would 
depend upon the result of the examination whether a further order for the production 
of any and what relevant documents ought properly to be made (44). The proper mode 
of obtaining the production before the examiner of the books or documents relating 
to the company in the custody or power of any officer or person under this section is 
not by subpeena but by summons (45). 

Delivery of document :—Delivery of a document without prejudice to an alleged 
right of lien docs not involve its admission and does not in any way prejudice it if it 
exists (46). If delivery is necessary for the purposes of a voluntary winding up, the 
liquidator is entitled to the delivery (46). Where there is no good right of lien properly 
so called, there may be a right of retention on the ground of implied contract (46). 

Liquidator's powers :—liquidator while so acting is an officer of the Court 
charged with the duty of investigating the affairs of the company and the acts of its 
past managing agents and directors, and he is entitled to be given all reasonable 
information as to past transactions. Any creditor who refuses docs so at his own peril 
and in the ultimate resort can be summoned under this section, and If necessary, 
arrested (47). But the liquidator cannot use a summons under this section to obtain 
relief against a stranger, for instance, by seeking to enforce a claim a^inst an alleged 
debtor to the company or asking for rescission of the contract (48). The official liquidator 
may properly apply under this section for the purpose of ascertaining whether pro¬ 
ceedings should be continued against an officer of the company, or against any other 
person (49). 

Who may ho examined :—A person is liable to l>e summoned under this section 
as being capable of giving information in reference to the assets of the company and he 
must answer all relevant questions (50). The following persons have been held to be 
liable to be so summoned: any person inbedted to a contributory (51); the secretary or 
manager of a banking company with whom a contributory kept liis account (52); the 
bankers of a contributory (53); sister and nephew of an indebted contributory (54); 
mother-in-law of a contributory (55); brokers who ha%x* had any dealing with the com¬ 
pany (56); and a creditor who has worked as an agent of the company (57), Any such 


(43) Regent Park Syndicate [1930] C. 521, 57 Cal. 424, 126 I.C. 405. 

(44) Mavillc Hose, Ltd. [1939] 1 Ch. 32. 

(45) Credit Co. v. Webster [1885] 53 L.T. 419. 

(46) Findlay v. Waddell ri9I01 S.C. 670. 

(47) Tulsidas v. Industrial Bank [1931] B. 2, 54 Bom. 718, 32 

(48) Centrifugal Butter Co. [1913] I Ch. 188. 


(48) Centrifugal Butter Co. [1913] 1 Ch. 188. 

(49) Exp. LeaTer [1884] 51 L.T. 817. 

(50) Massey v. Alten [1878] 9 Ch. D. 164. 

(51) Land Credit Co. of Ireland [1872] L.R. 14 Eq. 8. 

#521^ [J^3] 4 Ch. App. 421; Contract Corpn 

(SSlDruit’s case [1872] L.R. 14 Eq. 6; Financial Insurance Co. [ 
« Eq. 675. 


Bom. L.R. 953, 127 I.C. 82. 


case [1871] L.R. 13 Eq. 178. 

™ L.j"a *7^ [1868] 13 Eq. 179n; Exp. Carter [1870] 23 L.T. 446; Exp. 
(57) English J. S. [1866] 3 Eq. 203. 
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pergon may be ordareil to produce any booka and d 9 cuinent 8 relative to the examina* 
ticm(56) and it is open to the witness to take any objeaions he may have to the 
inspection of the books (59), 

The pendency of an action against an officer of the company is not sufficient to 
justify him in rdPuSing to be examined under this section and it makes no difference 
whether such an action was commenced before or after the winding up of the com¬ 
pany (60). But a mere creditor cannot be examined (61). 

Costs :—^The persons examined under this section will not be allowed their costs (62). 
But the Ck)urt has jurisdiction to order the costs, as distingulslied from the expenses, 
of persons examined under this section to be paid by the person who procured the 
examination (63). 

SUB-S. (4) :—^Witnesses summoned under this section refusing to attend will be 
liable to pay costs of compelling their attendance (64). 

Appeal :—^Undcr s. 202 an appeal lies from an order under this section (65). But 
the Calcutta High Court (C. C. Chose & Buckland, JJ.) held that an order under this 
section directing the directors to appear before the Court for examination is not a 
judgment within cl. 15 of the Letters Patent and therefore not appealable (66). Under the 
corresponding section (s. 162) of Act VI of 1882 the Allahabad High Court held that 
an appeal did not lie from an order under tliat section, as proceedings taken under it 
were not proceedings to which, of necessity, there must be parties before the Court (67). 

For rules relating to proceedings under this section, see Rules 195 to 208 of the 
Calcutta High CiOurt Rules, 1939. 

196 , (I) When an order has been made for winding up a 
company by the Court, and the official liquidator has applied to the 
Court stating that in his opinion a fraud has 
Power to order public been Committed by any person in the promo- 
directors, etc. tion or formation of the company or by any 

director or other officer of the company, in 
relation to the company since its formation, the Court may, after 
consideration of the application, direct that any person who has 
taken any part in the promotion or formation of the company, or 
has been a director, manager or other officer of the company shall 
attend before the Court on a day appointed by the Court for that 
purpose, and be publicly examined as to the promotion or formation 
or tne conduct of the business of the company, or as to his conduct 
and dealings as director, manager or other officer thereof. 

(2) The official liquidator shall take part in the examination, 
and for that purpose may, if specially authorised by the Court in that 

(58) Contraa Cotpn. sums. 

(59) Smidi, Knigfat & Co. supra. 

(60) Exp. Leaver, supra. 

(61) Mercati’s case [18681 5 Eq. 22. 

(62) T. E. Brown & Co. [1887] 14 Cal. 219. 

(63) b K Appleton [1905] I Ql 749. 

(64) Land Crrait Co. of beland, supra. 

(65) Karkishen Lai v. SaraswaU f 19l5] 28 I.C. 286: Seth Haribans v. National Sugar Mill. 
[1931] L. 8, 130 I.C. 407; but see SUkstone See. Co. (supra). 

(6^Madan v. Sachindra [1928] C. 295, 55 Cal. 262. 

(67)WaU V. Howard [1896] 18 All. 215. 
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beh^ employ such legal assistance as may be sanctioned by the 
Couit. 

(3) Any creditor or contributory may also take part in the 
examination either personally or by any person entitled to appear 
before the Court. 

(4) The Court may put such questions to the person examined 
as the Court thinks fit. 

(5) The person examined shall be examined on oath, and shall 
answer all such questions as the Court may put or allow to be put 
to him. 

(6) A person ordered to be examined under this section may 
at his own cost employ any person entitled to appear before the 
Court, who shall be at liberty to put to him such questions as the 
Court may deem just for the purpose of enabling him to explain 
or qualify any answers given by him: Provided that if he is, in 
the opinion of the Court, exculpated from any charges made or 
suggested against him, the Court may allow him such costs as in 
its discretion it may think fit. 

(7) Notes of the examination shall be taken down in writing, 
and shall be read over to or by, and signed by, the person examined, 
and may thereafter be used in evidence against him in civil pro¬ 
ceedings, and shall be open to the inspection of any creditor or 
contributory at all reasonable times. 

(8) The Court may, if it thinks fit, adjourn the examination 
from time to time. 

(9) An examination under this section may, if the Court so 
directs, and subject to any rules in this behalf, be held before any 
District Judge or before any officer of the High Court, being an 
official referee, master, registrar or deputy registrar, and the powers 
of the Court under this section as to the conduct of the examina¬ 
tion, but not as to costs, may be exercised by the person before 
whom the examination is held. 

Scope :—^Looking to the whole scheme of the Act and of the section, it sTppears 
that the section only aims at those persons who are charged with fraud, and not those 
persons who may be concerned with the working of the company and not charged by 
the liquidator with fraud (68). 

DUtinctioii between this section and the previous one :—^Tbe two sections have 
quite different scopes. S. 195 is intended to be used for the purposes of promoting the 
liquidation proceedings, while s. 196 is primarily intended to investigate the conduct of 
those who ^ve been charged with its affairs (69). It appears that under the previous 
secdon the Court can of its own motion for the purpose of obtaining information 
summon and examine the person mentioned therein. But under the present sectionf 

(68) Fa*al Ibrahim (Sir) v. Appabhai [i949] B. 339, SI Bom. L.R. 510—per C T. & 

Coyajee J. r 

(69) Seth Haribans v, National Sugar Mills, supra. 
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before the Court takes any action, the official liquidator must make an appikadon to 
the Court stating that in his opinion a fraud has l^een committed by any person In 
the promotion or formation of the company or by a director or officer after its 
formation (70), 

Jurtsdtcdon of Court The Court has no jurisdiction to direct a person to be 
publicly examined under this section unless the official receiver or the official liquidator 
has made a report stating that, in his opinion, a fraud has been committed in the 
promotion or formation of the company or by a director or other officer of the company 
since its formation; and that the person whom it is proposed to examine has taken part 
in the promotion or formation of the company, or has been a director or officer of the 
company (71), and it is not necessary that the report should allege him to have been a 
party to the fraud (72). 

It would be open to the Court to make an order under this section if the official 
liquidator applies and states in his application that in his opinion a fraud has been 
committed by any person whom he wants to get examined under the section. It is not 
correct to say that the statutory jurisdiction of the Court can only be Invoked after 
the official liquidator has made a report under sub-s. (2) of s. 177B(73). It is not 
necessary for the liquidator in terms to say that the party against whom he is seeking 
for an order of public examination is guilty of fraud. If he sets out all the necessary 
facts from which the necessary inference can be drawn by the Court that there is a 
pfima facie case of fraud, that would be sufficient in law to attract the jurisdiction of 
the Court (73), 

When the examination is ordered s—A public examination can be ordered only 
when, (i) the company is being wound up by the Court, (ii) the official liquidator has 
applied to the Court, (iii) the application alleges fraud or the facts stated in it show 
clearly that in the opinion of the official liquidator there has been fraud on the part 
of the persons lo be examined (70), The official liquidator must make the application 
whenever he arri\c8 at a judicial conclusion that such facts arc in proof that it becomes 
his duty to make the application (74). Where the lending of moneys on the shares 
of a banking company is expressly prohibited by the articles, the allotment of sham 
in consideration of promissory notes executed by the allottee is a contravention of the 
provisions of the Act (sec s. 54A) and contrary to the articles. It suggests fraud and 
would therefore justify the public examination of the directors (75). 

Application and its contents ;—The applicant should set out such facts as the 
basis of his opinion as will warrant the Coun to order the examination (76). Fraud 
on strangers will not however be taken into account (77). The power to direct a public 
examination of the persons does not apply to any one of those ^persons against whom a 
prtma facie case of fraud has not been disclosed by the report of the official receiver (78). 
The Court before it passes an order for public examination must be satisfied that some 
facts are given in the application which entitle the Court to find that there is a prima 
facie case of fraud against the particular persons named. The working of the section 


(701 General Phosphate Coipn. fl895] 1 Ch. 3; ex parte Barnes [1896] A,C. 146. 

(71) Great Kruger Gold homing Co. [1892] 3 Ch. 307; sec also Tirust &c. Corpn. of 
S. Africa [1892] 3 Ch. 332. 

(72) Trust &c. Corpn. of S. Africa, supra. 

(p)Fazal Ibrahim (Sir) v. Appabhai, supra. 

(74) Ex p. Barnes (supra) at p. 150. 

(75) ChockalUigam u. Official Liquidator [1943] 2 M.L.J. 499, [1943] M.W.N. 716, S6 


(76) Civil, Naval and Military Outfitters [1899] 

(77) Medical Battery Co. fl8W] 1 Oh. 444. 
(7fi)Exp, Bames [1896] A.a 146. 


1 Ch. 215. 
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does not justify the Ck>utt on a general allegation of fraud in the management of the 
company* in making an order for public examination of *‘any person** not directly 
implicated in the application. But there is no necessity to specify the charge of fraud 
wto the same particularity as would be necessary in a criminal charge. What should 
be the contents of an application under this section depends on the facts of the particular 
case (79). In the last cited case it has been held that the English decisions on the 
point of an investigation by a liquidator into the conduct of the officers of the company 
before liquidation are not binding upon Indian Courts, on the ground that the language 
of this section differs from the language of the corresponding section (s. 175) of the 
English Act of 1908. But is the difference substantial? 

Order may be made ex parte :—^The official liquidator may apply ex parte for an 
order for public examination (80). The person against whom the order is made can 
move to have the order discharged [note (76), supra], provided that he applies within 
a reasonable time (81). Where the Court has jurisdiction to make, and has exercised 
its discretion by making, an order for public examination under this section, the order 
will not be discharged on the ground that fraud is not sufficiently shown by the official 
receiver’s report on which the order is based (82). Where the report is made in good 
faith, the Court will not allow evidence to rebut the charge of fraud thereby made, 
and will not take the report off the file or remit it to the official receiver in order that 
facts on which the person ordered to be examined relies, may be stated in the report (82). 

In the under-noted case (83) the practice of passing exparte orders involving the 
person affected in serious liability has been deprecated and held that orders for public 
examination under this section should not be made exparte. 

GisU :—^The Court cannot order the official liquidator personally to pay costs, as he 
is merely discharging a statutory duty (84). The official liquidator will only be ordered 
to pay costs out of the company in the event of exculpation of the person accused (85). 

Inspection of notes :—It is only a creditor or contributory or some party to the 
proceedings which are pending who would be entitled to inspect the notes of examination 
under this section (86). ♦ An order refusing inspection and copies of statements is 
appealable under s. 202 (86). 

S, 132, Evidence Act :—^This section was not intended to override the provisions 
of the Evidence Act, and the intention of the legislature in using the words “in civil 
proceedings” in sub-s. 7 was to make the statement admissible in civil proceedings and 
subject to s. 132 of the Evidence Act in criminal proceedings. In an examination under 
this section there being no contest between two parties the proviso to s. 132 of the 
Evidence Act does not confer special privileges on the persons so examined (87). 

Application in voluntary liquidation :—^Under s. 215 (now s. 216) a voluntary 
liquidator is entitled to ask the Court for an order for the examination of persons who 
arc connected with the company with regard to its formation or management and the 
Court has power to make such an order (88). But where the provisions of s. 203 are 


(79) Indian State Bank [1933] A. 366, [1933] A.L.J. 229; Trust &c. Corpn. of S. Africa, 
supra. 

(80) Great Kruger Co. [1892] 3 Ch. 307; Chockalingam v. Official laqiddator, supra. 

(81) National Stores [1899] 2 Ch. 773, affirmed [1900] I Ch. 27, 

(82) New Travellers* Chambers [1895] 1 Ch. 395^. 

(83) Fazal Ibrahim (Sir) v, Ap^bhal, supra. 

(84) New Twcddle & Co. [iMo] 2 K.B, 697; but see Arthur Williams & Co. [1913] 
2 K.B, 88. 


(85) John Twcddle 6c Co. (supra). 

B'Mimoria [J926J L. 246, 26 PiJl. 432. 

King-Emperor {l926] L. 3&S, 27 Cr. L.J. 1382, 98 LC 599. 
(88)Nawroji Uxman {mOj 22 Bom. LJL 219. 
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not strictly complied with, the company is not in voluntary liquidation and the Court 
has no power to order the directors to be examined under this section (89). 

The pendency of an action by the liquidating company against an examinee or a 
third party may be a ground for postponing the examination (90). 

Api>eal :—^The terms of s. 202 are very wide and wide enough to cover an order 
directing public examination of directors of a company in liquidation; hence such an 
order is appealable (91), But it has been held by the Rangoon High Court that an 
order directing that a person should be examined under this section is not a judgment 
within cl. 15 of the Letters Patent, hence no appeal lies against the order (92). Where 
on the application of the official liquidator public examination of directors was ordered 
in November, 1929 and the order was served on 3rd December, 1929, but the case was 
postponed several times on the application of the directors, and finally two of the 
directors applied on 24th November, 1931 protesting against the public examination but 
the application was rejected on 5ih January, 1932, it was held that the appeal was 
time-barred (93). 

For rules relating to examination under this section, see Rules 205 to 208 of the 
Calcutta High Court Rules, 1939. 

197 . The Court, at any time either before or after making 
a winding up order on proof of probable cause for believing that a 
contributory is about to quit “the whole of 

® Prmneci 

of Pakistan” —^in Pakistan] or otherwise to 
abscond, or to remove or conceal any of his property, for the purpose 
of evading payment of calls or of avoiding examination respecting 
the affairs of the company, may cause the contributory to be 
arrested and his books and papers and moveable property to be 

seized, and him and them to be safely kept until such time as the 
Court may order. 

Amendment:—With eltect from 15th August, 1947 in this section the words in 
Italics have been subsSiiiutcd for the words ‘‘British India” by the India (Pakistan—in 
Pakistan) [adaptation of India (Pakistan—in Pakistan) Laws], Order, 1947, Sec notes 
under s. I ante. 

In this section the words “the whole of India except Part B States” have been 
substituted for “all the Provinces of India” by the Adaptation of Laws Order, 1950 
in India. 

Under this section the Court may order the contributory to be arrested and his 
property to be seiztd, or it may order tiic one without the other. Upon evidence diat 

a contributory is about to sell his goods and chattels for the purpose of evading payment 

of a call, the Court may make an order for the seizure of the goods, but may decline 
to order his arrest upon a mere hearsay statement of his intention to leave the 
country. (94). 

(89) J. C. De ti. K. B. Roy Choudhury [1934] R. 271, 151 I.C. 987. 

(90) Ex p. Archer [1901] L.T. 698 ; North Australian Territory [1890] 45 Ch. D, 87. 

(91) Chockalingam t*. Official Liquidator (supra). 

(92) K. B. Roy Choudhury t;, Burma Loan Bank [1936] R. 1(56, 161 LC. 749; see alio 

Davahati v. Mumgappa [1935] R. 267, 8 Rang. 135 (F.B.), 157 LC. 1007. 

(93) Lalchand v. Official Liquidator [1932] L. 658. 

(94) Impa^ Mercantile Crrait Go. [1868] 5 £q. 264. 

75 
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198 . Any powers by t-bis Act conferred on the Court shall 
be in addition to, and not in restriction of, any existing powers of 

instituting proceedings against any contribu- 
of other pro- qj. debtor of the company, or the estate 

**'*'*' of any contributory or debtor, for the recovery 

of any call or other sums. 

Enforcement of and Appeal from Orders. 

199 . All orders made by a Court under this Act may be 

, , enforced in the same manner in which decrees 

Power to en orcc or crs. Court made in any suit pending 

therein may be enforced. 

Application of Civ, Pro. Code :—^An order for payment under s. 186 must be 
regarded as a decree and enforced as such. This means that the provisions of the Code 
of Civil Procedure relating to execution of decrees are applicable to the execution of 
such orders (95). Where such an order is sought to be cnlorccd through a Court other 
than the one which passed it, s. 201 of the Act removes the necessity for complying 
with the procedure laid down in s. 39 and Or. XXI, rr. 4 and 5, C. P.C. and dispenses 
with the requirements of rule 6 of th«'it Order and empowers the Court to act on a 
certified copy of the order alone (96). An assignee or transferee of the order however 
cannot make an application for enforcement of the order without recourse to the 
procedure laid down by O. XXI, r. 16, C.P.C. which requires that an application by a 
transferee of a decree for execution after substiluticm of his name can be cutertained only 
by the Court which passed the decree (95). 

If a consent order provides for the enforcement of a guarantee clause in execution, 
it can under s. 199 be enforced in the same manner in which decrees in any suit pending 
in the Court can be enforced (97). 

LimitatioB ;—^Under this section all orders made by a liquidation Court may be 
enforced in the same manner in which decrees of such Courts made in any suit pending 
therein may be enforced. Consequently a call order passed by a liquidation Couu in 
Baroda is not a foreign judgment and a suit on it in British India therefore is governed 
by Art. 120 and not by Ait. 117 of the limitation Act (98). 

200. Any order made by a Court for or in the course of the 
winding up of a company shall be enforced in any place in '‘the 

whole of India except Part B States” \“all the 
O^cr in any Provinces of Pakistan” —in Pakistani other 

other Courts, than that m which such Court is situate, by 

the Court that would have had jurisdiction in 
respect of such company if the registered office of the company had 
been situate at such other place, and in the same manner in all 
respects as if such order had been made by the Court that is hereby 
required to enforce the same. 

(S^Tharya Ram v. Powit Ram [I9I81 47 I.C. 997. 

(96) Modern (Chemical Work, v. Manmohan (in&a). 

"• Chandan MuU [1941] 46 C.W.N. 98 (104). 

(98) Modern Chemical Worka v. Manmohan [1935] L. 975, 160 tC. 346. 



s. 2013 


INDIAN COMPANIES ACT 


595 


AmandniMit notes to s. 197, suprfiu 

Scope :'-*Thi8 section appUes to a case where an order made by the High Cotirt 
of one province is to be enforced in another province; it can only be enforced by the 
High Court of that other province (99). 

Procedure decree of one High Court in liquidation proceedings cannot be 
sent direct for execution to a District Court under another High Court. SS. 199 and 200 
must be read so as to be consistent with each other (1). 

Effect of SS. 199 and 200:—The conjoint effect of s. 199 and this section is that 
the order that is hied should be ueated in the same manner as a decree passed by the 
High Court in which it is filed and transferred for execution to the respective Distrla 
Courts concerned, and it is not competent for the High Court to authorize the official 
liquidator to apply to the District Cow concerned for enforcing under s. 164 an order, 
e.g., for payment (2), under s. 187(3). 

Enforcement of orders of Court in England : — In all cases where a company is 
being wound up by the Court of Cliancery in England, the Court of this country arc 
bound, so far as they can on a principle of comity, to give effect to all the proceedings 
and orders of tlie Court of Chancery relative to the administration of assets of the 
country (4). But the Indian Couits cannot be asked to extend the operation of the 
English Act itself to the country (4). Up to the time when the Court in this country 
was ignorant of the winding up in England, it was competent for it to sell the property 
of the company, and its proceedings were regular and could not be interfered with (4). 

As to execution in this country of decrees passed by the superior Courts in the 
United Kingdom or other reciprocating territory, sec s. 44A of the Code of Civil 
Procedure. 

201 . Where any order made by one Court is to be enforced 
by another Court, a certified copy or the order so made shall be 
produced to the proper officer of the Court 
Mode of dealing with required to enforce the same, and the produc- 
other Courts. tion ot such certified copy shall be suffiaent 

evidence of such order having been made; 
and thereupon the last mentioned Court shall take the requisite 
steps in the matter for enforcing the order, in the same manner 
as if it were the order of the Court enforcing the same. 

Transfer of decree :—This vsection provides its own special prpeedure and it has to be 
followe<l. An order made by the Court under the Companies Act can be enforced by 
another Court on the production of the certified copy of the order in the Court which 
is asked to enforce it (5). Where an order made by one Court is sought to be enforced 
through another Court, this section removes the necessity for complying with the 
procedure laid down in s. 39 and Or. XXI, it. 4 and 5, C.P.C. (6). Sec notes to s. 199. 

An order for winding up was made by the Punjab Chief Court, and under s. 164 
subsequent proceedings were taken In the Court of the District Judge of Lahore against 

(99) Nataranjan v, Narasimgha (infra). 

(1) Kayastha Trading &c, Corpn. v, Jaikaran fl927] P. 182, 6 Pat. 132. 

(2) British B. A I. 0)rpn, fI927] M. 271, 100 I.C. 744 dissenting from National Insce. dr 

Banking Co. [1920] 54 I.C 384. 

(3) Nataranjan u. Narasimha [1930] M. 74, 53 Mad. 147, 57 MX.J. 723. 124 I.C. 223, 

following Kayastha Trading Corpn. (supra). ^ 

(4) Decree in Suits No. 28 drc. |187lf 7 B.L.k 305. 

(5) Golden P. F. Society t». Natain [1943] S. 89, [1942] Kar. 504. 

(6) Tharya Ram n. Popat Ram (supra); Golden P. F. Society v. Narain, supra. 
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contributories residing in districts within the jurisdiction of the Allahabad High Court. 
On an application to the latter Court by the official liquidator to enforce these orders 
it was held that the High Court had jurisdiction to enforce the orders by proceeding in 
execution before itself or to authorize the official liquidator to apply to the various 
Distria Coiurts in respect of each of the persons against whom orders for contribution 
had been passed (7). 

202 . Re-hearings of and appeals from, any order or decision 
made or given in the matter of the winding up of a company by 
, . . the Court may be had in the same manner 

Appeals om or txs. subjcct to the Same conditions in and 

subject to which appeals may be had from any order or decision 
of the same Court in cases within its^rdinary jurisdiction. 

S. 199 & S. 202—difference :—^This section clearly differentiates between appeals 
against orders and appeals against decisions; and s. 199 applies only to orders. A 
decision to overrule preliminary objection and to proceed wiili the case on the merits 
and a refusal to grant leave to proceed with the suit in another Court arc decisions and 
not orders coming within the ambit of s. 199 (8). 

Right of appeal :—A right of appeal from the decision of a judgment must be 
given by statute or an equivalent authority (9). Nobody has an inherent or natural 
right of appeal. In the absence of an express statutory provision it can not be said 
that the right of appeal exists in a stranger in respect of an order made in the winding 
up (10). An appeal lies from any order or decision made by the Court in the matter 
of winding up of a company, whether the winding up is compulsory, voluntary or 
under supervision (11). This section is wide enough to cover appeals against any order 
made in the matter of winding up, pro\idcd such an order fmally decides a dispute 
between the parties or deprives the appellant of a substantial or important right and 
is not a mere formal or interlocutory order (12). The last part of this section which 
lays down that appeals will be had “in the same manner &c,^’ merely reguLitcs the 
proceedure to be followed in the presentation and hearing of such appeals (13). Thus 
where the High Court holds that an application under s. 235 is maintainable, the order 
is appealable under the Letters Patent. As to the meaning of the word “judgment” 
in connection with a Letters Patent appeal, see the case noted blew (14), Where the 
managing agents* objections to their being examined under s. 195 and to the official 
liquidator conducting the examination through counsel were disallowed, an appeal 
against the order was competent (15). The wording of this section is wide enough also 
to include an order under s. 237 directing the official liquidator to prosecute certain 
persons mentioned in that section for criminal offences (16). See notes under s. 153 ante. 
Appeals lie against all orders made in the matter of winding u]>, provided such 
order finally decides a dispute between the parties or deprives the appellant of a sub- 

(7) National Insurance and Banking Co. [1920] 54 I.C. 384, dissenting from British 
B. 6l I. Corpn. (supra). 

(8) 0. L. Universal Bank t;. Quereshi ri945] L. 146, [19441 All. 780, [1945] A,L.J. 130. 

(9) Meenakshi v, Subramayna [1887] 14 LA. 160. 

(10) East India Cotton MiUs, Ltd. ri948] 52 C.W.N. 534. 

(11) Kesavaloo v, Murugappa [190o] 30 Mad. 22. 

(12) Seth Haribans v. National Sugar Mills [1931] L. 8, 1,30 LC. 407; Mulk Rai v. O. L. 
Peoples Bank of N. India [1938] L. 658. 

/! Peoples l^nk of N. India (supra). 

( 4 Dayabhai V Murugappa [1935] R. 267 (F.B.), 13 Kang. 457, 157 LC. 1107. 

(«upra). 

(16)Shcwram v, Lobo [1931] S. 120, 132 LC 474. 
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atantUl and important right and is not a mere formal or interlocutory order (17). But 
the Allahabad High Court held in 1916 that a right of appeal under this section is 
co-extensive with the right of appeal conferred by the Code of Civil Procedure (18). 
This case has been considered by the above Full Bench of the Lahore High Court. 
Appeals in the winding up are governed by the same conditions in which appeals may be 
had from the decision or order of a District Judge in cases within his ordinary original 
jurisdiction the condition being tliat there is only one appeal (19). Orders which may 
be termed ministerial and not subject to appeal under this section may be passed by a 
liquidation Judge (20). 

Re-heanng :—Although this section speaks of both re-hcarings and appeals from 
orders in winding up, the rc-hearing contemplated is not before the same Judge by way 
of review but before the Division Bench by way of appeal (21). 

The re-hearing mentioned in thivS section is in the nature of an appeal(2l). A 
review is not in tlic nature of an appeal and therefore cannot be included in the term 
**fc-hearing”. This seaion makes no distint tion between a re-hearing and an appeal 
cither as to the “manner” or as to the “conditions” in and subject to which it is to be 
had. A rc-hearing of an order made in the exercise of original jurisdiction, like an 
appeal, can be had under this section only in the manner and sul>jcct to the same 
conditions in which an appeal from an order made in exercise of the original jurisdiction 
is to be had. Hence, re-hearing of such an order has to be initiated upon filing a 
memorandum of appeal and brought up before the same Court, f.e., an apj^cal Court. 
Hence, the successor Judge taking the company list has no jurisdiction to enrertain an 
application for re-hearing of an order of his predecessor, for according to the section 
such re-hearing is to be had in the same manner and subject to the same conditions 
in which an appeal is to be had from an order made by his predcccsvsor and the memo, 
of appeal is to be taken to the Division Bench appointed to hear appeals from the 
Original Side (21), After reviewing the history of legislation with respect to this section 
in England and India, Mr. Justice Das in the last cited case observed: “The expression 
*re-hearing’ in our s. 202 is therefore an anomaly which evidently has escaped the 
attention of our legislature.” In the corresponding section, namely s. 224 of the 
English Act of 1929 the word “re-hearing” had been omitted. This was not noticed by 
the authority which was responsible for making tiic drastic amendments in the Act by 
enacting Act XXII of 1936. 

The company Court will not exercise its jwwcr of re-heaiiiig on the grounds that 
the winding up order has not been drawn up and filed on record, at the insmnee of 
persons who might have made themselves parties to the original proceedings, but did 
not (21). 

Petition for re-hearing :—It was held under s. 169 of Act VI of 1882 that the 
re-hearing of an order made in the winding up could only take place before a Court 
of Appeal, but ait order which had been obtained ex parte or which was in truth a 
nullity might be discharged by the Court which made it. S, 169 had no application 
to petitions for setting aside ex parte decrees (22). A Judge lias inherent power to recall 

(17) Sansar Chand u. Punjab Industrial Bank [1929] L. 707 (F.B.), 10 Lah. 806; Bahri u. 

Mandal 8c Bahri Ltd. [1930] L. 721, 126 l.C. 74; Seth H<iribans v. National Sugar 

Mills (supra); Shewram u. I^bo^ (supra). 

(18) Santl Lai o. Indian Exchange Bank [1916] 38 AIL 537, 14 A.L.J. 722. 

(19) Ba8hcshar v. Kanhaya [1912] 22 I.C. 250, 45 P.L.R. 1914. 

(20) Tilokchand v, Sind H. P. Fund Society [1943] S. 82, (1942] Kar. 496 relying on Sansar 

Chand v. Punjab Industrial Bank (supra). 

(21) East India Cotton Mills, Ltd. [1949] C 69, 52 C.W.N. 534* following Parvati v. Iswardas 

[1894] 19 Bom, 208. 

(22) Hindusthan Bank v. Mehraj Din [1920] 55 LC. 820. 
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an order passed without notice and without hearing parties, to correct any serious 
injustice done to them (23). 

The Court has an inherent power to set aside an ex parte order on a proper case 
being substantiated (24). 

Review :-“Thi8 section was not intended to refer to a case in which a Judge upon 
the discovery of fresh matter considered it expedient to pass a fresh order to review an 
order passed by him (25). Where an objection being filed for the compulsory winding 
up of a company, the Court ordered that tlic winding up petition be taken off the file 
on the company furnishing security to the satisfaction of the registrar and the registrar 
being satisfied with the security accepted it, it was held that the order could not be 
reviewed (26). 

Where the Court made a winding up order upon a petition sufficient in point of 
form but omitting material circumstances, the Court discharged tlie order for winding 
up with costs (27). The Court refused to sustain the former order at the request of an 
independent contributory, but discharged it without prejudice to any application that 
might be made to wind up the company (27). 

Who can appeal :—^An appeal is a stage in and part of the proceedings in a suit 
and therefore no person can appeal unless he is a party to the suit. A person who had 
not complied with the rules framed by the High Court and had not entered his name 
in the book kept for the purpose and had not in fact attended the proceedings, has no 
locus standie to appeal (28). In the last cited case the application was not even treated 
as a petition for revision. 

An appeal against a winding up order may be taken by a creditor or a contributory 
who has appeared (29) in the winding up Court or by the company itself. Where after 
the winding up order the majority of contributories declare thcmschcs at a meeting 
held for tlic purpose in favour of appealing against the order in the name of the 
company, an appeal so instituted in the company's name is competent, but this is all 
mere form. The appeal in such cases is really that of tlxe contributories who are 
behind it and they may truly be regarded as the appellants (30). 

K the company is the only appellant, security for costs of the appeal must be 
given (31), not out of the company s funds, but from an outside source, namely, by the 
directors or shareholders who are at tlte back of the appeal, and the security must l>e 
substantial (32). Application for security must, except under special circumstances, l>e 
made before the appeal is in the paper for hearing (33). The directors may appeal in the 
name of the company from the winding up order (31). With the Court's leave the 
liquidator may appeal (34), but not an outsider (35). Unless a person shows tliat he has 


(23) Gordhan Das u. Kantheemathinatha [1921] M. 286, 97 I.C. 295. 

(24) Sudcvi V. Sovaram [1905j 10 C,W.N. 306; Bibec Tulsiman n. Harihar [1904] 9 C.W.N. 
81 (i^ » !B .)» 

(25) Ratta Ram v, Amritsar M. R. Fund [1919] 13 P.L.R. 

(26) Madan Theatres v. Babulal [1934] C. 603, 38 C.W,N. 433, 151 LC, 126. 

(27) Ex. p. Barnett [1848] 1 De G. & Sra. 744. 

(28) Rustomji v. People's Amritsar Bank [1919] 49 LC. 381. 

(29) Silkstonc Fall Colliery Co, [1876] 1 Ch. D. 38. 

(30) Ripen Press & Sugar Mill Co. v. Copal Chetti [19321 P.C. 1, 36 C.W.N. 54, 54 C.LJ. 
439. In this case the appeal was by the company (through special leave) and rightly 
so, observe their Lordships: “In that resjp^ct it is in accord with a well established 
practice devised to meet the necessity of just such a situation”, Ibid at p. 8. The 
official liquidator was respondent in this case. 

(31) piamoi^ Fuel Co. [1879] 13 Ch. D. 400 (C.A.). In this'case the company appealed 

directors, though a liquidator was appointed. 

32)ConsoUdatcd S. R. M. Deep [1909] W.N. 66 (C.A.). 

^ S* Mining Co. [1882] 22 Ch. D. 83 (C.A.). 

Investment Co. [1879] 13 Ch. D. 475. 

35)Mattlal Kanji & Co. n. Namrlal [lfe2] B. 78, 33 Bom. L.R. 1495. 
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got an interest which is adversely affected by the decree of the lower Court, or has 'an 
interest in the subject matter which is under litigation, he has no right to appeal (36)* 
Contributories or creditors who have not appeared below cannot appeal without 
leave (37)* Other interested persons have no right of appeal, but may be heard as 
amicus curie (38). As to the costs of various parties see the case noted below (39). 

Winding up appeals should be expedited; see the caustic remarks of their Lordships 
in the case of note (40). 

Parties to appeal :—person who was not a party to proceedings for winding up 
has no right to appeal from an order made in those proceedings (41). 

Where a director of the managing agents as also the company was shown in the 
list attached to the petition for winding up, but was not served in the ordinary way, 
and on the winding up order having been passed he filed an appeal against the order, 
not on behalf of the company but on behalf of himself, it was held that the appellant 
was a party to the proceedings for winding up and even though he might not have 
appeared either deliberately or because he was prevented from doing so, he would still 
be a person who was a party to the proceedings, and as such, competent to file the 
appeal (42). 

The official liquidator is not a necessary party to an appeal against a compulsory 
winding up order. He cannot be said to be “interested’* in the result of the appeal 
because after the compulsory winding up order the property of the company docs not 
vest in him, but remains vested in the company. It is however desirable that, as a 
general rule, he should be made a party to such appeal in order to prevent possible 
collusion amongst interested parties and to ensure that all the necessary facts arc laid 
before the Court and that proceedings arc conducted according to law (43). 

Rules :—Where the proceedings have not arisen out of a scheme proposed and 
sanctioned under s. 153 but arc proceedings in winding up, Rule 149 of the East Punjab 
High Court Rules has no appiitarion. The rules applicable to such case will be Rules 
5 to 9 which deal with proceedings in applications for winding up (42). 

Effect of appeal ;—An appeal does not stay the proceedings except so far as the 
Judge of the Court of Appeal orders. Where a winding up order is discharged on 
appeal, all proceedings taken under it are also discharged (44). 

Where appeal lies and where not :~-An appeal lies from an order refusing to 
wind up a company (45) or from an order made for examination of directors, or where 
the order impugned is vexatious or oppressive so far as the appellant is concerned, and 
where it is not necessary or beneficial for the purposes of the winding up (46). 

An order directing a preferential payment to be made to a creditor is one which 
relates to and is an incident of the winding up, and the right of appeal is an incident 
of the winding up (47). But the appointment of any person as an official liquidator 

(.36) Ibid, following Chandrika r. Indra Bikram [1916] 43 I.A. 179, 38 All. 440. 

(37) Securities Insurance Co. [1894] 2 Ch. 410 (C.A.). 

(38) Bradford Navigation Co. [18701 5 Ch. App. 600, 9 Eq. 80. 

(39) Rk) Investment Co. [I903| 2 Ch. 373. 

(40) Ripon Press & Sugar Mill Co. v, Gopal Cherti, supra. 

(41) East India Cotton Mills, Ltd. (supra) per S. R. Das J, dissenting from observations 
of Lort-Williams J. in Nator Kamala Bank (1937) 1 Cal. 368, [1937] C. 124 and Light 
of Asia Tnsce. Co. [1942] C. 57, [1942] 2 Cal. 85. 

(42) Banaspati Industries Ltd. u. Prabhu Daval [1949] E.P. 142. 

(43) Ram Rakha Mai & Sons u. Surindar Singh [1941] L. 134, 43 P.L.R. 33, approving 
MoU Ram v. Kewal Ram [1928] L. 202, 28 P.L,R. 468, 105 LC. 569. 

(44) National P. B. S. Society [1870] 5 Ch. App. 309. 

(45) Tulsidas v. Bharat Khand Cotton Mills [1914] 39 Bom. 47, 16 Bom* L.R. 692. 

(46) Harkjshen Lai u. Saraswati [1915] 28 IC. 286. 

(47) Bf!oplc*8 Industrial Bank v. Itoklshcn Lai [1918] 18 A.L.]. 70. 
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is so entirely a matter for the discretion of the Judge dealing with the winding up, 
that an appellate Court will not review his decision except under very special circum¬ 
stances or unless it can be shown that the Judge had acted on a wrong principle (48). 

This section applies only to orders made in the matter of winding up and has no 
application to an order fixing the remuneration of an employee of liquidator; such an 
order therefore is not appealable (49). 

An order passed in a proceeding under s. 200 is an order made In the winding 
up (50). But an order passed under cl. (6) of s. 247 refusing to restore a company to 
the register is not an order made in the matter of winding up and hence it is not 
appealable (51). Where the order is based on an erroneous view of the law it is however 
open to revision (51). There was also no appeal under this section from an order made on 
an application under s. 153 by a company which was not in the course of being wound 
up (52). But now right of appeal has been given by the new siib-s. (7) of s. 153. An 
order refusing inspection and copies of statement under s. 196 is appealable (53). 

An order depriving a creditor, who has a claim which he long ago put in the 
form of a proof of debt against a company and which the liquidators arc willing to 
admitt, is an order i^hich deprives him of a substantial and important right and it 
cannot be held that such an order is not appealable by reason that it is not a judgment 
under cl. 15 of the Letters Patent (54). 

An appeal is competent from an order passed in winding up proceedings imder 
supervision of Court (55). 

An order of the District Judge as liquidation Judge dismissing certain objections 
to the attachment of property is not appealable under this section, as the order is under 
O. 21, R. 56, C. P. C. (56). 

Limitation :—“If the order is fwssed by a District Court'*, says the judgment of a 
recent Full Court of the Laliore High Court, “the appeal would He to the High Court 
and the period of limitation would he 90 days from the date of the order as prescribed 
by Art. 156, Llmintion Act; if however the winding up is proceeding before a Single 
Bench of the High Court in the exercise of its original jurisdittion, the fonim of appeal 
would be a Bench of two or more Judges of the High Court under cl. 10, I..etters Patent, 
and the limitation for such appeals is 20 days as laid down in An. 151, Limitation Act. 

But if the matter is being dealt with by a Bench of two or more Judges of the High 

Court, no appeal would lie from the order of such a Bench to any Court in India, but 
the aggrieved party may appeal to His Majesiy in Council in the manner and subject 
to the conditions laid down in s. 109, Civil Procedure Code or cl. 29, Letters Patent, 
and in such a case the application for lease to appeal must be made within 90 days of 
the order (Art. 179)“ (57). 

Deduction of time for copies :—Appeals from orders passed by the High Court 
in exercise of its original jurisdiction being governed by Art. 151, Limitation Act, which 
is under s. 3 of that Act subject to s. 12 of the same Act, the appellant is entitled, as of 

(48) M. A, J. Noble v. Bank of Burma [19121 17 I.C. 853. 

(49) Ghanshvamdas v. Hindustan Bank [19201 55 I.C. 928. 

(50) G, I. Bower v. Imperial Bank Ltd. [19131 35 AH. 177. 

(51) Surian Das v. Chabha Cotton Co. (19251 L. 443, 26 P.L.R. 68, 86 I.C. 652. 

02) Viramgam & Co. v. Industrial Bank [19251 27 Bom. L.R. 655; sec Dawson v. Hormusji 
[1932] R. 154, 10 Rang. 189. 

(53) De Sou7a u. S. S. Billmoria [1926) L. 246, 26 P.L.R. 432. 

(54) Lew Bros. v. Subodh [19271 C. 689, 31 C.W.N. 194. 

(55) Tabha Mai v. Jagraon Trading Syndicate [19351 L. 174, iS8 I.C. 853. 

(56) Santilal v. Tndiah Exchange Bank [1916J 38 All. 537; Charan Das v. Amristar National 
^‘^nk [1927] L, 282, 28 P.L.R. 290, 101 I.C. 751. 

(57) Punjab Co-operative Bank v. O. L. Punjab Cotton >rcss Co. [1941] L. 257 (259), [1941] 
Lah. 191, 43 PX».R« 297. 



& 203] 


INDIAN COMPANIES ACT 


tiOi 


right, to toiuct title time requisite for obtaining copies. Consequently $. 12 Limitation 
Act governs an appeal preferred under the present section from an order of a single 
Judge of the High Court exercising original jurisdiction where the forum of appeal (as 
distinct from the right of appeal) is provided by the Letters Patent, and therefore the 
appellant is entitled to exclude the “time icquisite” for obtaining a copy of the judgment 
aippealed against, even though under the rules and orders of the High Court no copy 
of the judgment i« required to be filed with the memorandum of appeal (58). 

Costs :—^When on appeal the official liquidator supports unsuccessfully the decision 
of the Court below, his costs of the appeal will be allowed out of the estate (59). Where 
he appeals and is unsuccessful, it wiU be left to the Court below to determine whether 
they shall come out of the estate (60). Where a limited companyj^one appeals from 
a winding up order without joining any one personally responsible for costs, it will 
generally be ordered to give security for costs (61). 

C. P, C. applies :—^The Court under the Act being a Court of civil jurisdiction is 
governed by the general provisions of the Code of Civil Procedure as made applicable 
by s. 141 of the Code and should in dealing with ex parte orders proceed under O. 9, 
r. 13 mutatis mutandis (62). 

Where an application is made to discharge an order made in chambers, the analogy 
of this section will be followed (63). 

Court-fees ;—A decision to overrule preliminary objections and to proceed with 
the case on the merits and a refusal to grant leave to proceed with the suit in another 
Court are decisions and not orders coming within the ambit ot s. 199 and the memo, 
of appeal therefrom under this section has to be stamped under Sch. n, Art. II of the 
Court Fees Act (64). 

Voluntary winding up. 


Circumstances in which 
company may be wound 
up voluntarily. 


203. A 

voluntarily— 


Company may be wound up 


(1) when the period (if any) fixed for the duration of the 

company by the articles expires, or the event (if any) 
occurs, on the occurrence of which the articles pro¬ 
vide that the company is to be dissolved and the 
company in general meeting has passed a resolution 
requiring the company to be wound up voluntarily; 

(2) if the company resolves by special resolution that the 

company be wound up voluntarily ; 

(3) if the company resolves by extraordinary resolution to 

the effect that it cannot by reason of its liabilities con¬ 
tinue its business, and that it is advisable to wind up ; 


(S6)lbid. (overrulling Tog Dhian v. Hussain [1935] L. 328 (F.B.), 16 Lah. 448 and fonowing 
Surty V. Chettyar [1928] P.C 103, 55 lA. 161, 6 Rang. 302 (P.C.). 

(59) Peruvian Railways Co. [1869] 4 Ch. App. 322. 

(60) Peruvian Railways Co. [1869] 4 Ch. App. 322. 

(61) Photographic A. C. S. Assn. [1883] 23 (%. D. 370. 

(62) Hindusthan Bank v. Mehrai Bin [1920] 55 IXl 820. 

(63) See National Stores [1899] 2 Ch. 773, 776. 

(64) 0. L. Universal Bank v. Quieshi [1945] h. 146. [1944] AU. 780, [1945] AJLJ. 130. 

76 
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and the expression **resoluiion for voluntarily winding uf* 
when used hereafter in this Part means a resolution 
passed under clause {!), clause (2) or clause (3) of this 
section. 

By the Companies (Amendment) Act, 1936, at the end of clause (3) the words in 
italics have been inserted. 

Meaning o( ^'company’’The word ''company*' does not include an unregistered 
company (65), but includes a company formed and registered under the Indian Act of 
1866 or any Act or Acts repealed thereby or under the Act of 1882 (66). 

Creditors' rigl^ :—Creditors had no voice, before the amending Act of 1936, as 
to whether a company should be wound up voluntarily; but they might, under an order 
of the Court, obtain a certain amount of control over the proceedings. Now sec ss. 209 
to 209H. 

Cl. (2) ;—^A company by passing a special resolution can wind up itself under 
this clause or under cl. (I) of s. 162(67), 

Members’ power :—^The members* power to wind up volimtarily cannot be excluded 
by any pro\'ision in the articles except to the extent of precluding certain shareholders 
or classes of them from the right of voting (68). 

A resolution for voluntary winding up must be a valid one (69). 

Resolution when invalid :—^The resolution to wind up will not be valid if it is 
passed at a meeting which was not properly convened (70), or at a meeting at which a 
quorum was not present (71), or if the resolution passed at the meeting was not in 
accordance with the resolution of which notice has been given (72). But a resolution tc 
wind up will not be rendered invalid by the fact that it was passed contemporaneously 
and in concert with an invalid resolution for reconstruction (73). 

A company having entered into an agreement for amalgamation with another com¬ 
pany, special resolutions were passed in pursuance of this section and s. 213 (now 
s. 208C) for voluntary winding up and for the appointment of liquidators for the purpose 
of carrying into effect the agreement. The latter resolution provided that the liquid.itor8 
should be under the supervision of the directors. Held that the form of the resolution 
appointing the liquidators was highly objectionable in that it subjected the liquidators 
to the supervision of the directors and thus purported to restrict them in the exercise 
of their statutory duties (74). 

Notice :—The notice must show clearly that it was intended to propose an 
extraordinary resolution that the company was unable, by reason of its liabilities, to 
continue its business (75). A notice stating that a resolution in the terms of this section 
will be proposed may however be sufficient (76). 

(65) S. 271 (1) (ii). 

(66) S. 2, sub-s. (I) els. (2) and (7). 

(67) Oriental Navigation Co. v, Bhanaram [1922] 49 Cal. 399, 69 I.C. 241. 

(68) Payne v. Cork Co. (I900J 1 Ch. 308; Ellis v, Dadson [1891] 60 L.J, Ch. 353. 

(69) Bridport Old Brewery Co., infra, 

(70) Haycraft Gold Reduction Co. [1900] 2 Ch. 230; State of Wyoming Syndicate [1901] 
2 Ch. 431. 

(71) Cambrian Peat Co. [1874] 31 L.T. 773. 

(72) Teeds & Bishop Ltd. [1901] 70 L.J, Ch. 409. 84 L.T. 561, 

(73) Thompson u. Henderson's Transvaal Estates [1908] 1 Ch. 765. 

(74) Parashuram v. Tata Industrial Bank [1928] P.C. 180, 55 LA, 274, 52 Bom. 571, 32 
C.W.N. 1038, no I.C. 195. 

Brewerv Co. [1867] 2 Ch. App. 191; see also Patent Floor Cloth Co. 
C^rlsTsfT******* **’ **“**®™’“ ‘ ' SUkstonc FaB Colliery 

(76) Stone v. City &'Country Bank [1877] 3 CJPJ>. 28J. 
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Wbim a notice was giYen calling an cmaordinary general meeting and^ if necessary« 
to pa^ a special resolution that the company be Voluntarily wound up and that 
liquidators appointed* and then it went on to say that in the event of the said 
resolution being passed a special meeting would be held immediately after the extra-¬ 
ordinary general meeting confirming the same, and a resolution was passed for winding 
up the company and liquidators were appointed; it was held that the resolution not 
being a special resolution as defined in the Act, the voluntary winding up was not 
according to law and the appointment of liquidators was a nullity and they had no 
locus sktndie to exercise the statutory power of a properly appointed liquidator (77). 

What IS a fatal defect in an extraordinasy resolution :—^If an irregularity in 
passing an extraordinary resolution directing a voluntary winding up is discovered after 
the supervision order under s. 221, the order may be discharged on application to the 
Court of Appeal and the time for making tbe appeal, if necessary, may be extended (78). 
The omission to state in the resolution that the company cannot, by reason of its 
liabilities, continue its business and that it is advisable to wind it up is a fatal defect (78). 
Where the company has not passed an extraordinary resolution to the effea that it 
cannot by reason of its liabilities continue its business and that it is ad visible to wind 
up as required by s. 203 (3), and the notice calling the general meeting at which the 

question of liquidation was discussed did not specify the intention to propose the 

resolution as an extraordinary resolution, the company is not in voluntary liquidation 
in accordance with the provisions of the Act(79)» 

Waiver of formalities:—It is however competent for all shareholders acting together 
to waive the formalities required by s. 81 as to notice of intention to propose a resolution 
as an extraordinary resolution, and all the shareholders meeting and passing a resolution 
to wind up the company, the resolution is an extraordinary resolution within the 
meaning of this section, and it is not open to a creditor to impeach its validity (80). 

Contempt of Court:—^It is a contempt of Court, while a petition for compulsory 
winding up is pending, to obtain by improper means a resolution for a voluntary 

winding up with a view to mislead the Coun as to the real views of the shareholders 

and thereby induce the Court to abstain from making a compulsory order (81). 

When compulsory order may be made :—An order to wind up a company com¬ 
pulsorily will be made on the petition of a paid up shareholder, notwithstanding that 
an extraordinary resolution has been passed to wind it up voluntarily (82). 

Effect of resolution :—Passing a resolution for voluntary liquidation does not 
operate as a notice of discharge of the serv'ants of the company where the business is 
continued (83). Where a company goes into voluntary liquidation merely with a view 
to reconstruct itself, tlic property of the old company being transferjsed to the new 
company, it does not cease to carry on business wiiliin the meaning of an agreement 
which provides that in the event of the company ceasing to carry on business the 
Municipality should have the right of purchasing the company’s telephone lines with 
plants, stores fitc. (84). 


(77) Indian Trading & Engineering Co. [1911] 15 CW.N. 1047. But see tbe new sub-s. (2) 
of 8. 81. 

(78) Ram Prasad u. Union Bank of India [1917] 38 I.C 943. 

(79 1. C. De u. K. B. Roy Chowdhury [1934] R. 271, 7 Rang. 132. 

(80) Oxtcd Motor Co. [1921] 3 K.B. 32. 

(81) Septimus Parsonage & Co. [1901] 2 Ch, 424. 

(82) Haycraft Gold R^uction Co, [IWO] 2 Ch, 230. 

(83) Mimand C. D. Bank u. Attwood [1905] I Ch. 357; but see Reigate n. Union Manu¬ 
facturing Co. [1918] 1 K:.B. 592. 

(84) Bombay Tdepnone Co. u, Karachi Municipality [1928] S, 137^ tQ9 IC 13, 
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Gratnitiati—A company should not, after die commencement of the voluntary 
winding up, give gratuities to directors or servants and if they are voted, the liquidator 
should refuse to pay them (85). 

204.A voluntary winding up shall be deem- 
vo£^S”SSup.^ ed to commence at the time of the passing 
of the resolution for voluntarily winding up. 

By the Companies (Amendment) Act, 1936, the words in italics have been substituted 
for the words “autliorising the winding up/* 

Importance of the date :—^Thc date of commencement of a winding up Is im* 
portant, as past members may escape by reason«of a year having elapsed since they 
ceased to be members (86), or fraudulent preference may have become unimpeachable (87). 

A special resolution was deemed to have been passed at the date when it was 
conhrmed (88). But confimtation is no longer necessary; see s. 81 (2) ante. 

When followed by other winding up :—^Where a voluntary winding up was con¬ 
tinued under supervision (89), or was followed by a compulsory winding up (90), the 
winding up commenced at the date of the confirmation of the special resolution authorising 
the voluntary winding up (91), and it made no difference that the order was made on a 
petition presented before the resolution was passed where nothing had been done until 
after the resolution (92). 


205 . When a company is wound up voluntarily, the company 
shall, from the commencement of the wina- 
Effect of voluntary inp up, cease to carry on its business, except 
company. SO tar as may be required for the benencial 

winding up thereof: 

Provided that the corporate state and corporate powers of the 
company shall, notwithstanding anything to the contrary in its 
articles, continue until it is dissolved. 


EfiFect of voluntary winding up:—^From the commencement of winding up a com¬ 
pany’s existence continues solely for the purpose of the winding up, and not for another 
purpose such as an amalgamation (93), or a reconstruction (94). With the sanction under 
8. 208A (2) or s. 209D (2) the directors* powers may be exercised (95). As to compulsory 
winding up see s. 179 and notes. 


When a limited company, against which an action is brought, subsequently goes into 
voluntary liquidation, it still remains as defendant on the record. The liquidators are 
not parties to the suit and it is improper to implead them as parties defendants. The 
effect of the liquidation on the suit is merely that in the conduct of the defence, the 


(85) Hutton t>. West Cork Ry. [1883] 23 Ch, D. 654; Stroud v. Royal Aquarium [1903] 
89 L.Tl. 243. 

(86) Taurine Co. [ 1883] 25 Ch. D. 118; S45c also West Cumberland Iron and Steel Co. 
[1889] 40 Ch. D. 361. 

(87) Russel Hunting Record Co. [1910] 2 Ch. 78. 

(88) Weston’s case [1869] 4 Ch. App. 20; Daw’s case [1868] 6 Eq. 232. 
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companf would* be£ore liquidation, act tlurougli tbe fdirectorsi and after liquidation 
through the liquidators (96). 

A resolution to wind up does not operate as a dismissal of the company’s servants (97). 

Carrying on business :—AU debts and liabilities incurred by the liquidator in 
carrying on the business rank for {viyment in priority to the general debts and liabilities 
of the company (98). The applicant stored his household furniture with a company 
carrying on such business for reward and afterwards the company went into liquidatioh. 
The business was carried on for sometime afterwards and the applicant’s^ furniture was 
found damaged or lost and he got a decree for damages in the bang’s Bench Division. 
The applicant then asked by a summons for an order on tiie liquidator to pay toiilm 
out of the assets of the company the amount of the decree in priority to the general 
debts and liabilities of the company. Held that among the liabilities was the liability 
to deliver up the applicant’s go^s in proper conditions at the termination of tlic bail¬ 
ment* and Uie onus was on the liquidator to justify his failure to do so. He had not 
discharged the onus and the applicant was entitled to the declaration sought (98). 

Compare s. 179, cl. (b) and see notes thereto. 

206. (1) Notice of any special resolution or extraordinary 
resolution for winding up a company voluntarily shall be given by 

the company within ten days of the passing 
wKpvdu^Sy.*”* “ advertisement in the [official 

Gazette], and also in some newspaper (if any) 
circulatirtg in the district where the registered office of tne company 
is situate. 

(2) If a company makes default in complying with the require¬ 
ments of this section, it shall be liable to a fine not exceeding fifty 
rupees for every day during which the default continues ; and every 
officer of the . company who knowingly and wilfully authorises or 
permits the default shall be liable to a like penalty. 

In SUB-S. (1) the words in italics within square brackets have been substituted 
for “local oflicial Gazette” by the Government of India (Adaptation of Indian Laws) 
Order 1937. 

207. (1) Where it is proposed to wind up a company volun¬ 
tarily, the directors of the company or, in the case of a company 

Declaration of solvency. directors, the majority 

of the directors may, at a meeting of the 
directors held before the date on which the notices of the meeting 
at which the resolution for the winding up of the company is to be 
proposed are sent out,* make a declaration verified by an affidavit 
to the effect that they have made a full inauiry into the affairs of 
the company, and that having so done, they nave formed the opinion 
that the company will be able to pay its debts in full within 

(96) Dawsons Bank v. Nippon Menkwa [1935] P.C. 79, 13 Rang. 256, 62 I.A. 100, 39 

C.AV.N* 657. 3s 

(97) Midland C. D. Bank u. Attwood [19051 I Ch. 357; but see Rclgate u. Union Manu* 
laauring Co. {19181 1 K.B. 592. 

(98) Ss Davis 5c Co. [1945] 173 L,T. 40. 
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a period, not exceeding three years, from the commencement of the 
winding up. 

(2) Such declaration shall be supported by a report of the com’ 
pany*s auditors on the company’s affairs, and shall have no effect for 
the purposes of this Act unless it is delivered to the registrar for 
registration before the date mentioned in sub-section (l) of this 
section. 

(S) A winding up in the case of which a declaration has been 
made and delivered in accordance with this section is in this Act 
referred to as a “members’ voluntary winding up”, and a winding up 
in the case of which a declaration has not been made and delivered 
as aforesaid is in this Act referred to as “a creditors^ voluntary 
winding up.” 

Amendment;—By sec. 105 of the Indian Companies (Amendment) Act, 1936, the 
new 8$. 207 to 218 (both included) have been substituted for ss. 207 to 219, both included, 
of the Act of 1913. As a result there is no s. 219 in this amended Act. ^'Clause 82 
substitutes for 13 sections of the existing Act dealing with the winding up of companies 
the provisions of sections 230 to 235 of the English Act .”—Notes on Clauses. The Select 
Committee observed; ”The first change is a drafting correction. We have extended the 
period of time referred to in sub-section (1) from one year to three years. We have also 
provided that the directors* declaration of solvency must be supported by a r^rt by the 
auditors of the company.** 

The wordings of some of the original sections reappear in the new sections ; so relevant 
case notes have been given at the appropriate places under the new sections. 

By the Repealing and Amending Act XXXIV of 1939 the word *to* between “sent out** 
and *make a declaration* in sub-s. (t) has been omitted. 

The above s. 207 is new and reproduces s. 230 of the English Act of 1929. 

SUB^. (1). Affidavit :—^This section docs not require that there should be an 

affidavit by each of the directors making the declaration. It is sufficient if it is made by 
one of them (99). But sec the form of declaration of solvency in Form No, 69 of the 

Calcutta High Court Rules, 1939 which shows that the affidavit is to be sworn by all the 

directors making the declaration. 

Declaration of solvency x—^Whcrc the affidavit makes no declaration of solvency, nor 
it is accompanied by the reports of the auditors of the company, this section is not com¬ 
plied with and the winding up cannot properly be called a members* voluntary winding 
up, and sub-s. (3) will apply; In such a case the appointment of the liquidator is bad and 
a fortiori the continuance of the voluntary winding up with the voluntary liquidator (1). 


Members^ voluntary winding up. 

208. The provisions contained in sec- 
Provisums applicable to ffQns 208A to 208E, both incluswe, shall apply 
winding up. m relation to a members voluntary wthding 

up'. 


Moradabad v. Equity Innirance Co. [1948] 0. IW, [1948] O.W14. 172. 
(l)Vaaiea t». Janda Rubber Work* (1950) E.P. 188. 
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208A. (1) The company in general meeting shall appoint one 
or more liquidators for the purpose of wind- 

Po^ of company to iJig affairs and distrwutvne the assets 

appoint and fix remu- ,®., * . " > 11 ^ 1 ° 

n^aHon of Uquidators. of the company, and may fix the remuneration 

to be paid to him or them. 

(2) On the appointment of a liquidator all the powers of the 
directors shall cease, except so far as the company in general meet¬ 
ing, or the liquidator, sanctions the continuance thereof. 

This section reproduces s. 232 of the English Act of 1929 and sub-s. (1) is the same 
as cl. (ii), and sub>s. (2) is the same as cL (iii) of the original s. 207 of the Indian Act of 
1913. 

SUB-S. (1). How Uqnidator is to be appointed :—The liquidator may be appoint* 
ed by an ordinary resolution, but he must not be appointed until there is an effective 
resolution to wind up the company (2). If the liquidator is to be appointed by an ordinary 
resolution, notice of the intention to appoint him need not be given (3). If the resolution 
to wind up was special, the appointment of the liquidator could not be made until after 
the confirmation; but it might be made by a resolution passed before and confirmed after 
the confirmation of the winding up resolution (2). As the appointment of a liquidator was 
not required to be made by a special resolution, if any liquidator was proposed in the 
special resolution, it might be changed at the confirmatory meeting (4). But a confirma¬ 
tory meeting is no longer required; see the new sub*s. (2) of s. 81. 

A liquidator might be appointed at the general meeting at which a special resolution 
was confirmed or an extraordinary resolution was passed, without any special notice being 
given that a resolution to appoint a liquidator would be proposed (5). If notice is given 
that a certain person will be proposed at the meeting for the office of the liquidator, and 
the motion for that purpose fails, the meeting may appoint another person (6). 

As to whether it is competent to a company in general meeting to delegate to the 
directors the powers of appointment of a liquidator, see the case noted below (7). 

Effect of appointnient of liquidator:—The appointment of a liquidator, whether in 
voluntary or a compulsory winding up, determines the authority of agents appointed by 
the directors from the time when notice of the winding up or the appointment of a pro¬ 
visional liquidator reaches them (8). 

Imperfect appointment:—^Vi'herc a person is appointed liquidator, however imperfect 
he may consider his appointment to be, if he is nominally a liquidator and acts as such, 
he must carry out the duties as well as exercise the rights of a liquidator (9.) 

Remuneration of liquidator:—^Where the Court fixes the remuneration of a liquida¬ 
tor, it is generally on a percentage basis (10). When a supposed voluntary liquidation 
proves to have been irregularly commenced, the liquidator has no claim for his services; 
but so far as they have been adopted by the compulsory liquidator, the former may be 
paid upon a quantum meruit (11), 


(2) Indian Zoedone & Co. [1884] 26 Ch. D. 70. 

(3) Welsh Flannel Co. [1875] 20 Eq. 360; Oakes t*. Turquand [1867] L.R. 2 H.L. 325. 

(4) Parshuram v. Tata Industrial Bank [1924] 26 Bom. L.R, 987, 90 I.C. 189. 

(5) Welsh Flannel Co. (supia); Oakes u. Turquand (supra). 

(6) Trench Tubeless Tyre Co. [1901] 1 Ch. 408. 

(7) Emp. V. Satish [1917] 39 AIL 412. 

(8) Oriental Bank Ck>rpn., ex p, Guilemin [1885] 28 Ch. D. 634 at a p. 640. 

(9) Satish v. Emp. [1917] 39 Att. 412, IS AX.J. 346. 

;i0) Canon Ltd. [19231 39 TJUE. 194. 

[U}A}lisoii, Johnson ic Foster [1904] 2 ILB. 327, 
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Whcsre a members* volimtaiy winding up is superseded by a compulsory Uquidation» • 
the wluntary liquidator is entitled to proper payment for his services (12). In such a case 
the Court is empowered by rule 192, sub-rule 1 of the English Companies (Winding up) 
Rules, 1929 to review the ampunt of remuneration fixed by the members of the company 
during the voluntary liquidaliont as payable to the voluntary liquidator (13). See rule 121 
of the Calcutta High Court Rules, 1939 which is not specific on the point. 

Omission If the company in passing a resolution for voluntary winding up has 
omitted to appoint any liquidator, the Court may appoint one by the supervision order (14). 

Joint liquidators :—^Where two persons are appointed liquidators jointly, the refusal 
of one of them to act renders abortive the resolution appointing them. One of them can- 
jnot take up the work alone, it clearly being the intention of the shareholders that they 
should act jointly and not separately (15). So also where there are two liquidators and 
one of them dies, the survivor cannot act until a new liquidator is appointed (16). 

Liquidator not trustee :—voluntary liquidator has been held in England to be not 
a trustee within the meaning of the English Trustees Act, 1925(17), 

SUB-S. (2). Directors’ powers cease :—On the appointment of a liquidator all 
powers of the directors cease. The original liquidators duly appointed cannot delegate 
their duties to arbitrators or any one else. In the discharge of their duties they are not 
subject to the control of the company except in so far ^s the sanction of an extraordinary 
resolution of the company is required in the case of arrangements with the creditors or 
debtors of the company made by the liquidators under the supervision of the Court in a 
voluntary winding up under s. 234 (18). Tlic proccetlings of the aibitrators, directors and 
the company contrary to the above rules arc ult*a vites and illegal (18). Where the resolu¬ 
tion appointing the liquidators subjected them to the supervision of the directors and thus 
purported to restrict them in the exercise of their duties, it was condemned by their Lord- 
ships of the Judicial Committee as highly objectionable (19). 

Sanction lor continuance of directors’ powers :—^The liquidator has power to 
sanction the continuance of the powers of the directors which cca^c on his appointment. 
Before his ap}M)intment such sanction may be given by a general meeting of the com¬ 
pany (20). Inspire of this section the directors, it seems, do not ccasc to be officers to the 
company (21). 

208B. (1) If a vacancy occurs by death, resignation or other¬ 
wise in the office of liquidator appointed by 
company the company in general meet- 
ing may subject to any arrangement with its 
creditors, fill the vacancy. 

(2) For that purpose a general meeting may be convened by 
any contributory or, if there were more liquidators than one, by the 
continuing liquidators. 

_ r 

(12) Great Eastern Electric Co. [1942] 111 L.J. Ch. 1. 

(13) Mortimers (London) Ltd. [1937] I Ch. 289. 

(14) London Quays & Warhouses Co. [1868] 3 Ch, App. 394, 

(15) Allahabad Union Bank [1928] A. 165, 26 A.L.J. 131, 109 I.C. 22, 

(16) Metropolitan Bank [1876] 2 Ch. D. 366. 

(17) Windsor Steam C^al Co, [1928] 1 Ch. 609. 

(18) Kc8avaloo v. Murugapbk [19061 30 Mad. 22. 

Bank [1928] P.C. 180, 55 Ijk, 274, 52 Bom. 571, 32 

(20) jiddVra8e [18931's'Ch.'450. 

(21) 3jfadrW Bank fiayley [1867] L.R, 2 Q3. 37; Sham, Bnyant & Co. [1901] W.N. 
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(3) The meeting sheUl be held in manner provided by this ,Act 
or by the articles, or in such manner as may, on application by any 
contributory or by the continuing liquidators, be determined by the 
Court. 

' 208C. (I) Where a company is proposed to be, or is in course 
of being, wound up altogether voluntarily, and the whole or part of 
_ ^ , its business or property is proposed to be 

Fewer of hqutdator to , , , i 

accept shares, etc., ai con- transferred Of sold to another company, whe- 

suieration for sale of pro- ihgf ^ company within the meantns of this 
perty of company. . , . /• '.i • -• jj i 

Act or not {in this section galled the trans¬ 
feree company”), the liquidator of the first-mentioned company (in 
this section called “the transferor company”) may, with the sanction 
of a special resolution of that company conferring either a general 
authority on the liquidator or an authority in respect of any parti¬ 
cular arrangement, receive, in compensation or part compensation 
for the transfer or sale, shares, policies, or other like interests in the 
transferee company, for distribution among the members of the 
transferor company, or may enter into any other arrangement where¬ 
by the members of the transferor company may, in lieu of receiving 
cash, shares, policies, or other like interests or in addition thereto, 
participate in the profits of or receive any other benefit from the 
transferee company. 

(2) Any sale or arrangement in pursuance of this section shall 
be binding on the members of the transferor company. 

(3) If any member of the transferor company who did not vote 
in favour of the special resolution expresses his dissent therefrom 
in writing addressed to the liquidator and left at the registered office 
of the company within seven days after the passing of the special 
resolution, he may require the liquidator either to abstain from car¬ 
rying the resolution into effect or to purchase his interest at a price 

‘ to be determined by agreement or by arbitration in manner here¬ 
after provided. 

(4) If the liquidator elects to purchase the member's interest, 

the purchase money must be paid before the company is dissolved, 
and he raised by the liquidator in such manner as may be determined 
by special resolution. , 

(5) A special resolution shall not be invalid for the purposes 
of this section by reason that it is passed before or concurrently with 
a resolution for voluntary winding up or for appointing liquidators, 
but if an order is made within a year for winding up the company by 
or subject to the supervision of the Court, the specud resolution shall 
not be valid unless sanctioned by the Court. 

The provisions of the ^Arbitration Act, 1940** other than 
those restricting the application of the Act m respect of the subpict- 

77 
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matter of the arbitration, shall apply to all arbitrations in pursuance 
of this section, 

Ame^AxxMA. sub-s. (6) for the words and figures **Indian Arbitration Act» lfi99^ 
the words and figures ‘^Arbitration Act, 1940” have been substituted by the Repealing 
and Amending Aa, XXXH of 1940, 

This section reproduces s. 234 of the English Act of 1929, and it is the same as the 
original s, 213 of the Indian Act of 1913 save only this that sub-s. (6) is new. 

Scope This section and s. 209F do not relate to a purely voluntary winding up 
only, but includes one under supervision of the Court (22). 

Memorandum and articles cannot take the place of this section t —^Formerly it was 
considered that if the memorandum of association contained powers for the company 
to sell its business to another company in consideration of shares and to distribute the 
shares in specie (23), this would enable the company to avoid compliance with this 
section (24). But in 1908 the Court of Appeal in England held that the pro|>cr function 
of the memorandum was to deal with the objects of the company during its corporate 
life, and not after the life had" come to an end (25), and that any clause which could be 
used to maintain a scheme which imposed upon the memljcrs the alternative of accepting 
liability for a larger sum or being dispossessed of his status as a shareholder upon terms 
which he was bound to accept was ultra vires (25). A toinpany limited by shares cannot 
by its memorandum and articles of association provide as part of its constitution that 
in an event the corporator shall either submit to a liability on his shares or shall be 
dispossessed of his status as a corporator (26). 

Statutory right: —Every limited company has under this section a statutory right of 
effecting an arrangement whereby it is amalgamated with another company. No express 
power need be contained in the memorandum of association (27); for the scheme of 
amalgamation does not depend for its validity u{x>n the constitution of the company as 
contained in the memorandum and articles (27). But the issue whether the amalgama¬ 
tion is binding upon the transferee company depends nor u|:K>n the .section, but ujK»n 
the question whether that company is by its constirution erajHiwered to effect such an 
acquisition (27). 

Whore the section is not called into operation ;—In case where this section is 
not called into operation the right of every member is to have the assets, including the 
shares in the purchasing company, realized and applied first in payment of the debts and 
then to hare his proportionate share of the balance (28). So although a comf)any can 
sell its undertaking under powers in the memorandum when it is inTcnded to retain the 
proceeds of the sale in the business of the company, yet if the company is proposed to 
be wound up and the transaction is a sale and distribution, then the sale by conversion 
into money may be replaced by exchange for shares upon the terms, but only upon 
the terms of complying with the provisions of this section (25) in which case the right 
of a member to dissent cannot be excluded (29). 


(22) Imperial M. d Assn..[18711 L.R. 12 Eq. 504. 

(23) Mason v. Motor Traction Co. [1905] 1 Ch. 419. 

(24) Cotton ». Imj^l & P. A. Co^ration (1892] 3 Ch. 454; WaU v. London N. A. 
^nwration [1898] 2 Ch. 469; Booth v. New Afrikander Gold Mining Co. [I903J I 

(25) Biwo«l ©. Henderson’s IVansvaal Estates [1908] 1 Ch. 743, followed in Etheridge 

«. Uruguay Railway Co. [1913] 1 Qi. 425. 

(Z6) Bugood V. Henderson’s Transvaal Estates (supra). 

(27) ^rasht^t^ara^Industrial Bank [1925] B. 49. 26 Bom. L.R. 987, afflnne^«928l 

». Henderson’s T. Estate, supra. 

(29)Ibid m p. v. Omni Unigoif Sy. Qo. 
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M to tli€ right of tho tArnttkoidm to set aAicle thf traofiaaioii after it has been 
comfdeted, see Clinch v. Financial Corpn.(30). 

5UB-S. (1) comply with sub-s. (1) there muat at leaat be a special resoludon 
authorizing the liquidator to accept shares as consideration for the sale. In the absence 
of such a special resolution there would be no special resolution to whidi the provisions 
relatiiig to dissentients in sub>s. (3) could apply (31). 

Purchasing company must be in eadistence :—A sale under this section can be 
made only to a company already in existence (32) and not to a person about to form a 
company^ or to a trustee for an intended company. But the purchasing company need 
not be one incorporated under this Act (33). The new company however must have 
power under its memorandum to accept the transfer (34). Reconstruction of an existing 
company by winding up and sale of its entire undertaking and assets for shares in a 
new foreign company is however outside the scope of reconstruction under this sec* 
tion(35). But it may l>c effected as an arrangement under s. 153(36). 

Shareholders St creditors are hound by the sale :—^The sale binds both the 
shareholders and the creditors of the transferor company(37) though the mortgagees may 
be entitled under the terms of their mortgage to prevent a sale of its assets (38). The 
remedy of a creditor who cannot get payment of bis debts is to obtain a winding up 
order before the expiration of a year. The Court will not set aside such a sale where 
it was made in good faith by the liquidator, and there was a constructive acquiescence 
or long delay on the part of the applicant (39). 

What provisions of tho agreemcnl are valid :—The agreement for sale may 
validly provide tliat the transfefror company shall call up Its uncalled capital and transfer 
the amount so realized to the transferee company (40); but the agreement cannot validly 
provide for a call to be made on the shares of the transferor company in case its assets 
do not realize a specified amount (41). It may provide that shares in the transferee com- 
pany sltall l>e allotted either to the liquidator or directly to the members of the transferor 
company, and so either partly or fully paid up. The liability to pay cash however can¬ 
not be imposed on the numtbers of the transferor company by allotting them shares 
credited as ptirtly j)aid up, except with their consent (42). If there are preference shares 
with no preference as to capital in tlie transferor company, the preference shareiiolders 
arc not entitled to preference shares in the transferee company (43). It is not allowable, 
upon a sale under this section, to distribute the assets otherwise than in accordance with 
the legal rights of the parlies (44). 

The agreement for siilc is not invalid because it provides that part of the purchase 
money shall be paid to the directors and secretary of the transferor company as com¬ 
pensation for loss of office (45). The payment however should be fully disclosed to the 

(30) [1869] 4 Ch. App. 117, 118. 

(31) Etheridge v. Central Uruguay Ry. Co. (supra). 

(32) Bird u. Bird’s Patent &c. Sewage Co. 11874] 9 Ch. App. 358. 

(33) Fx. p. Fox [1871] 6 Ch. App. 176. 

(34) Pulbrook V. New <5. S. Coipn. [1878] 26 W.R. ll. 

(35) Thomas n. United Butter Co. fi909] 2 Ch. 484. 

(36) Anglo-Continental Supply Co. [19221 2 Ch. 723. 

(37) City and County Investment Co. [1879] 13 Ch. D. 475 (CA.X 

(38) Borax Co. [1899] 2 Ch. 130. 
r39)Hafod Hotel Co. [1868] 18 L.T. 144. 

(40) New Zealand G, E. Co. o. Peacock [1894] 1 O.B. 622 (C,A.). 

(41) Clinch n. Financial Corpn. [1868] 4 Ch. App. 117, 

(42) See note (35). 

(43) Sec Criffth v. Paget [1877] 5 Ch. D. 894, 6 Ch. D. 511, 514. 

(441 Griffith v. Paget (supra); Simpson u. Palace Theatre 1893] 9 TXJl. 470. 

(45) Southall v. British jMLL.A Society [1871] 6 Ch. App. 614; cf. Km v, Ctovdon 
Tramways Co. [1898] 1 Ch. 358 (CA.). 
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fihareholden (46). Upon i^constnictioii it is desirable that effective asstgnmeiit d the 
<dd company’s property should be taken (47). 

Court’s power t —^The Court has no power to authorize a sale to a transferee com¬ 
pany in consideration of its agreeing lo pay the creditors of the transferor company by 
instalments (48), nor even to authorize an agreement or resolution compelling the members 
of the transferor company to pay a premium upon the shares of the transferee com- 
pany(49). 

Diatribution of consideration :—^The consideration for the sale must be distributed 
among the members of the selling company in proportion to their rights and interests (50) 
under its regulations in the assets of the company remaining after payment of its liabi¬ 
lities. The persons prejudicially affected by any other mode of distribution can only be 
bound by their individual consent (51). 

Court’s jurisdiction :—An application was made for sanction of a scheme under 
which the liabilities of a company were to be paid up in full by a new company which 
was to take over the assets and liabilities of the old company, and the shareholders in 
'the existing company were to receive shares of the new company as provided by the 
scheme. Meetings were held and the requisite resolutions of tlie different classes of 
shareholders and debenture-holders passed in favour of the scheme. On Nevile, J. sanction¬ 
ing the scheme, certain shareholders appealed, and it was held that there was no jurisdic¬ 
tion (under s. 153) to compel the ordinary shareholders to take shares in the new com¬ 
pany (52). But in a later case Astbury J. held that the last cited case must have depended 
on the special circumstances, and he sanctioned a scheme which allowed dissent by dis¬ 
satisfied members (53). The whole subject was exhaustively discussed by the same Judge 
in the undemoted ca8e(54) and the following propositions were laid down: (1) When a 
scheme is really and truly a sale (under .s. 213 replaced by the present section) simpHciter 
that section must be complied with and cannot be evaded by calling it a scheme of 
arrangement (under s. 153); (2) where a scheme cannot be carried through under s. 213 
though it involves inter alia a sale to a company within that section for shares, policies 
and other interests and for liquidation and distribution of the proceeds, the Court can 
sanction it (under s. 153), if it is fair and reasonable in accordance with the principles 
upon which the Court acts in these cases, and it may, but only if it thinks fit, insist as a 
term of its sanction on the dissentient shareholders being protected in manner similar 
to that provided for in s. 213; (3) where a scheme of arrangement is one outside s. 213 
entirely, the Court can also act as in proposition (2). 

In sanctioning a scheme for reconstruction of a company under liquidation by a 
transfer of its assets to a new company to be formed for the purpose, the Court will have 
regard to the wishes of a majority of shareholders and creditors deliberately expressed 
upon full information fairly afforded to them as against the opposition of a dissentient 
minority (55). 

$UB-S. (3) :—A member who dissents from the sale is entitled, if he gives the 
requisite notice, to have his interest purchased by the liquidator, and this is a right which 


(46) Tics8cn v. Henderson [1899] 1 Ch. 861 ; df. Normandy v. Ind, Coope & Co. [1908] 

1 Ch. 84; Clarkson v. Davies [1923] A.C. 100. r- t 

(47) Friary Ac. Breweries v, Singleton [1899] 1 Ch. 86, 2 Ch, 261. 

(48) General Exchange Bank [1867] 15 WJt 477. 

(49) Imperial Bank of China 6cc. v. Bank of Hindusthan &c. [18681 L.R. 6 Eq. 91. 

(50) Griffith V. Paget [18771 5 Ch. D. 894. 

(51) Northwest Argentine railway [1900] 2 Ch. 882. 

(52) General Motor Cab Co. [1915] 1 Ch. 377. 

(53) Sandwell Park Colliery Co. [1914] 1 Oi. 589. 

W^gio-Continental Supply Co. [m2] 2 Ch. 723. 

(55) Imperial M. C. Assn.tr8n] lA 12 Eq. 504. 
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tihe article* ouuiot deprive him of (56). Provisions in the ^articles as to the price at which 
the interest of a dissentient member is to be purchased ^do not constitute an agreement 
within the meaning of sub*s. (3) so as to deprive him of his light to have his interest 
determined by arbitration (57). If a dissentient member fails to give the necessary 
notice^ he will not be entitled to have his interest purchased, but be will not be bound 
to take shares in the purchasing company (58). An agreement by which time is fixed 
within which shareholdors must elect whether they will take the shares or not is valid (59). 
Where in pursuance of a resolution passed by the shareholders (wo dissenting) a com> 
pany went into voluntary liquidation and transferred all its assets and liabilities to a 
new company allotting some paid up shares for distribution among the shareholders of 
the old company, the sanction of the Court was given to the resolution for dissolution 
of the company, subject to the value of the interest of the two dissenting shareholders 
being paid or adequately secured (60). A shareholder who has acknowledged receipt of 
the share certificate of the new company issued under the terms of the agreement is a 
shareholder in the new company, but not one who has taken no notice of the communi^ 
cation and has done nothing in relation to the agreement (61). 

The notice provided for in this section must not only express die shareholder's dissent 
from a proposed conversion, but must go on to say what he desires the liquidator to do. 
In other words intimation should be given without delay to the liqui(hitor of the claim 
which tlie dissentient shareholder intends to make upon the tompany (62). Where he 
does not send a notice strictly in accordance with the requirements of this section he 
may lose his right to insist on being bought out in tlic manner contemplated (62). As 
to the right of the dissentient shareholder and the procedure for arbitration, see the last 
cited case. 

A member of the transferor company, even if he has not served notice of dissent, 
cannot be compelled to accept shares in the transferee company, but if he lias served 
no such notice, he is not entitled to receive compensation for his interest in the transferor 
company (63). 

Unless provision is made to satisfy money payable to a dissentient member, an 
injimction will be granted to restrain the liquidator from parting with the assets without 
providing for his claim (59). The new company is in no sense the servant or agent of the 
transferor company, and is not bound by injunctions granted against it (64). 

The requisition under sub> 8 . (3) must be contained in the notice of dissent (65). Where 
the registered office is abroad, the notice given to the liquidator in England has been 
held to be sufficient, and that the liquidator can waive service at the office ( 66 ). An 
article which purports to authorize what may be done under the Act, but omits the 
proviso in favour of dissentient shareholders is imalid (67), A company by its articles 
cannot deprive members of the protection afforded to them by this section (67). Nor can 
this result be produced by the exercise of powers taken in the memorandum of association ; 
for, the provisions of this section define rights in the memliers which cannot by any 
clause in the memorandum and articles be excluded ( 68 ). 

(56) Payne v. Cork Co. [1900] 1 Ch. 308. 

(57) Baring-Gould v, Sharpington &c. Syndicate [1899] 2 Ch. 89. 

(58) Higg's case [1865] 2 H. & M. 657. 

(59) Poiacthwaite o. Port PhUlip Ac. Co. [18891 43 Ch. D. 452; Burdett-Coutts n. True 
Blue Gold Mine [18991 2 Ch. 616. 

(60) Fleming Spinning A Weaving Co. [1879] 3 Bom. 299. 

( 6 !) Empire Assurance Corpn. [1870] 6 Ch. App. 266. 

(62) Fleming Spinning A Weaving Co. [1883] 7 Bom. 494. 

(63) Bank m HindusSian Ac., ex. p, Los [1^5] 34 L.J. Ch. 609, 12 L.T. 690. 

(64) Boocli o. Simms Manufacturing Co. [1909] 25 T.L.R. 419. 

{65 Union Bank of Kingston-upon^ull [1880] 13 Ch. D, 808. 

( 66 ) Biailey v. Rhodesia Consolidated Ltd. [1910] 129 L.T. 10 , [1910] 2 Ch. 95. 

(67) Payne 0 . Cork Co. (supra). 

( 68 ) Bisgood v. Henderson’s T. Estates [1908] 1 Ch. 743. 
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Unless a contrary intention appears, a power to sell for shares is not confined to a 
sale for fully paid up shares (69). 

A notice under sub-s. (3) dissenting from a resoslution must not only contain a 
declaration of dissent, but must also expressly give the liquidator the option either to 
abstain from carrying the resolution into or to purchase the dissentient member's 
interest (70). As to the sufficiency of the notice and the liquidator's power to waive any 
informality, see the cases noted below (71). Tlie circular convening the meeting must 
expressly state that the sale is to be carried out under this section (72). 

Case of secret agreement :—In the case of a proposed antalgamation where there 
is any secret agreement not disclosed in the circular or in the notice of the meeting, the 
Court will view with strictness any omission to refer to it in ilic notice or circular accom-* 
panying the notice; and the omission to mention any secret arrangement would con¬ 
stitute a serious defect in the notice. But where no secret agreement is proved or suggest¬ 
ed and where there is no indication that there was anything to conceal, the Court will, 
as far as possible, take a liberal view of the terras of the notice and will not upset tlie 
proceedings (73), The notice calling tlie extraordinary general meeting is not defective, 
if it failed to disclose difference of opinion among the directors on the question men¬ 
tioned in the notice, nor if the copy of the agreement of the proposed amalgamation is 
not sent to the shareholders along with the notice (74). 

Amalgamation :—If the word ^'amalgamation” is used in the proposed extraordinary 
resolution, in such a case it is not inaccurate, lor an amalgamation may take place either 
by the transfer of the undertaking to a new corporation or by continuance of the old com¬ 
pany by the new company upon terms that the shareholders of the former shall become 
shareholders of the latter. It is not necessary that an altogether new company should 
be formed (75). 

After the conimcnccment of a voluntary winding up the company cannot amalgamate 
with another company under the provisions of its articles (76). A duly registered meraber 
of a company formed by the amalgamation of two companies, of one of which he was 
a member and who had consented to the amalgamation, cannot set up the validity oi 
the amalgamation against creditors of the company (77). Where the manager of sudi 
a company forwarded to T a notice that he was entitled to shares in the company, 
accompanied by an application form and T signed it and returned it to the manager, it 
was held that T was liable as a shareholder, notice of allotment being immaterial (77), 

A resolution in which the voluntary winding up of the company is mixed up with 
other matters relating to the agreement of the amalgamation with another company is 
not illegal (75). The mere fact that in terms there arc no words authorizing the liqiiiila- 
tors to receive compensation and distribute it among the shareholders does not also 
make the resolution illegal (78). 

. For the meaning of the word "amalgamation” sec notes to s. 153A. 

Unfair sclieme :—Where a scheme is eminently unfair, a dissentient minority may 
stop it by obtaining a compulsory winding up order (79). 


(69) Consolidated S. R. M. Deep [1909] 1 Ch. 491. 

(70) Dcmerara Rubber Co. fl913J i Ch. 331. 

(71) Motimm v. Gordon Mills [1888J 12 Bom. 526; Fleming Co. t», Joosulp [1883] 
7 Bom. 494; Brailey v, Rhodesia Consolidated Ltd. (supra). 

(72) Imperial Bank of C%ina &c. o. Bank of Hindustan icc. (supra). 

(73) Parshuram u. Tata Industrial Bank [1924] 26 Bom. L,R. 987, 90 LC. 189, [1925] 
B. 49. 


(74) Consolidated S. R. M. Deep (sima). 

(75) Parshuram u. Tata Industrial mna [1928 
u6) London Bombay Mediterranean Bank ’ . 
a7) Brown & Tucker's case [1872] 25 L.T. 654. 

Industrial Bank [1928" 
(79) Consolidated S. R, M. Deep (supra). 


P.C. 180, 52 Bom. 571, 55 I.A. 249. 
1867) 16 L.T. 657. 

P.C. 180, 52 Bom. 571, 55 LA. 249. 
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Rlgltt 0 I tnutwf^rve of sham s^^When under a contract tnade prior to the «apctk>ii 
of the leconstructicm scheme the puidiascr is entitled to be registered as transferee ei 
shates in the old company^ and the vendor obtains the allotment of shares in the new 
company, the allottee is a trustee of them for the purchaser, although he has delayed 
registration of the transfer (SO). 

DilFerexit classes of holders of shares «—^Holders of shares partly paid up with 
uncalled balance paid in advance of calls and carrying interest are a different class to 
holders of fully paid shares and to other holders of partly paid shares, even if all the 
shares arc ordinary shares (81). Should a class of shareholders disapprove the arrange* 
ment, the Court will, if satisfied that having regard to the value of the company’s assets 
that class has no interest in them, disregard their disapproval (82). 

Amuigement under s. 153 r—A reconstruction of an ousting company by winding 
up and sale of the entire assets for shares in a new company may be effected under s. 153 
provided that proper provision is made for dissentient members (83). Any provision in 
the articles depriving members of their rights under this section is void (84). If the 
proposed reconstruction is carried out as a scheme of arrangement under s. 153, the 
rights of dissentient shareholders must be properly protected under this section; other¬ 
wise the scheme will not be sanctioned (85). 

Terms of the contract for sale:—^A contract for sale usually provides that the 
purchasing company shall take over all the assets and pay all the liabilities of the old 
company, so that the business of the old company can be wound up at once; but such 
an arrangement does not relieve the liquidator of the old company from the obligation 
of seeing that the debts are duly paid before the old company is dissolved. To leave 
everything to the new company is **a gross dereliction of duty by the liquidator*’ (86). 

How to make the arrangement certain:—^Tlie parties to an arrangement under 
thfs section cannot be sure that it will be ultimately valid and binding. The only way 
to make the arrangement certain is to apply to the Court for a supervision order and, 
when the order is made, to apply that the arrangement may be sanctioned (87). 

A company cannot sell its assets under this section to a foreign company (88). 

Liquidator must not have restricted power:—The form of appointment embodied 
in a resolution under which in terras the liquidators became merely ministerial officers 
required to have regard to the suj>crvi8ion of the diiectors of the two companies proposed 
to be amalgamated in discharging their duties, was deprecated by their Lordships of 
the Judicial Committee in the under-noted case (89). It was observed that the Court, 
when it had an opportunity of doing so, would always cause it to be dearly understood 
that a liquidator in a voluntary liquidation, which w^as an essential condition of such 
an amalgamation, must not by the resolution appointing him be restricted in the 
exercise of his statutory duties (89). 

Executors of deceated members :—Executors as representing the estate of a 
deceased member arc members for the purposes of this section and as such are entitled 
to exercise the right of dissent. The right is not affected by an artidc prohibiring 
executors from “exercising any of th'fc rights and privileges of a member, unless and 

(80) Rooney v. Stanton [19011 17 TJL.R. 28 (C.A.). 

(81) Unitea Provident Assurance Co. [1910] 2 Ch. 477. 

82) Re Tea Corporation [1904] 1 Ch. 12. 

(83)Sandwell Park Colliery Co. [1914] I Ch. 589. 

<841 Payne v, Cork Co. (supra). 

(85)Oneral Motor Cab Ca (supra). 

1 86)Pul8f6rd u. Devenish [1903] 2 Ch. 625; Argylles Ltd. u. Coxeter [1913] 29 TXmE* 355. 
871 New Flag Staff Mining Co. [1889] 5 T,L.R. 570. 

88) Thomas v. United Butter Co. [1909] 2 Ch. 484. 

89) Psanmiram u. Tata Induatrial Mnk (aufara). 
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ftatil they shall have beesi registeted** as shareholders, because such an article refers to 
a exercise of rights on their behalf and not on behalf of the testator’s estate (90). 

When executors or trustees have no power to invest in the shares of a new company, 
the Court may, upon application by the trustees, sanction their taking fully paid up 
new shares, if it can be shown that the case is one of emergency not contemplated by 
the settlor, and a large loss is likely to result (91). 

Where a will contains a special bequest of shares, and between the date of the will 
and the death of the testator die company is reconstructed without substantial alteration 
in its constitution, the shares in the company will pass under the bequest (92). 

Stamp duty :—Although it is necessary to look at the surrounding circumstances 
in order to sec whether there is an amalgamation or a reconstruction, yet in considering 
whether a particular instrument executed in purported performance of such amalgamation 
or reconstruction is subject to stamp duty or exempt from such duty regard must be 
had to the terms of that instrument (93). 

Appeal :—a liquidator in a voluntary winding up desires to appeal from the 
decision of a Judge, he ought to obtain leave from the Judge; otherwise, if his appeal 
fails, his costs may be refused out of the estate (94). 

$U&>S. (6) reproduces sub-s. (6) of s. 234 of the English Act of 1929. A liquidator 
in a voluntary winding up cannot refer any matter to arbitration, even on the ground 
of expediency, for the company can, if desired, resolve to do so inspite of the liquidation, 
as a resolution to wind up voluntarily does not make it extinct or incapable of exercising 
its functions (95). 

208D. (1) In the event of the winding up continuing for 
more than one year, the liquidator shall summon a general meeting 
of the company at the end 0 / the first year 
of liquidator to from the Commencement of the winding up 

call general meeting (tf i f j t ' 

end of each year, of each Succeeding year, or as soon there- 

after as may lie convenient within ninety days 
of the close of the year, and shall lay before the meeting an account 
of his acts and dealings and of the conduct of the winding up 
during the preceding year and a statement in the prescribed form 
containing the prescribed particulars with respect to the position of 
the liquidation. 

(2) If the liquidator fails to comply with this section, he shall 
be liable to a fine not exceeding one hundred rupees. 

• This section reproduces s. 235 of the English Act of 1929. Compare sub-s. (1) with 
sub-s. (2) of the original s. 216. $iib-s. (2) is new. 

A general meeting of a company in voluntary winding up has power to elect directors 
and sanction the exercise by them of powers of enforcing payment of calls by forfeiture 
or sale of shares (96). 

(90) Llewellyn v, Kasintoe Rubber Estates [1914] 2 Ch. 670. 

(91) /n re Uew [1901] 2 Ch. 534. 

(92) Turner o. Leeming [1912] I Ch. 828. 

(93) Murex Ltd. v. Commissioners of Inland Revenue [1933] 1 K.B. 173, See also Bortex 

Cellulose Fibres Ltd. v. Commissioners of Inland Revenue [1933] 1 K.B. 158 and 
Oswald Tillotson Ltd. [193^ I K.B. 134. ^ ^ 

^ County Investment Cfo. [1879} 13 Ch. D. 475 (C.A.). 
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Aa to tbe meeringa of creditora and contributoiiea 'in a viduntary winding vf aee 
rutea 219 to 230 of the Calcutta Hi|^ Court Rulea, 1939. For tbe autement to be laid 
bef^ tbe meeting aee ibid, rule 240. 

208E. (i) As soon as the affairs of the company are fully 
wound up, the liquidator shall make up an account of the winding 
up showing how the winding up has been 
rofert^”****”** conducted and the property of the company 

has been disposed of, and thereupon shall call 
a general meeting of the company for the purpose of laying before 
it the account, and giving any explanation thereof, 

(2) The meeting shall be called by advertisement specifying the 
time, place and object thereof, and published one month at least 
before the meeting in the manner specified in sub-section {!) of 
section 206 for publication of a notice under that sub-section. 

(3) Within one week after the meeting, the liquidator shall send 
to the registrar a copy of the account, and shall make a return to 
him of the holding of the meeting and of its date, and if the copy is 
not sent or the return is not made in accordance with this sub¬ 
section the liquidator shall be liable to a fine not exceeding fifty 
rupees for every day during which the default continues: 

Provided that, if a quorum is not present at the meeting, the 
liquidator shall, in lidu of the said return, make a return that the 
meeting was duly summoned and that no quorum was present 
thereat, and upon such a return being made the provisions of this 
sub-section as to the making of the return shall be deemed to have 
been complied with. 

(4) The registrar on receiving the account and either of the 
returns mentioned in sub-section (3) shall forthwith register them 
and on the expiration of three months from the registration of the 
return the company shall be deemed to be dissolved: 

Provided that the Court may, on the application of the liqui¬ 
dator or of any other person who appears to the Court to be interested, 
make an order deferring the date at which the dissolution of the 
company is to take effect for such time as the Court thinks fit. 

(5) It shall be the duty of the person on whose application an 
order of the Court under this section is made, within twenty-one 
days after the making of the order, to deliver to the registrar a 
certified copy of the order for registration, and if that person foQs 
so to do he shall be liable to a fine not exceeding fifty rupees for 
everry day during which the default continues. 

Cowrt'a powwr After the company baa beat disaolved the Court may, at any 
time within two yeara after the date td diaaoludon, on fhe application of tbe Uqoddanir 

7S 
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or of any person who appears to be interested, make an order declaring die dissolution 
to be void (97). This power will be exercised where upon a reconstruction the new 
company after agreeing to satisfy the liabilities of the old company has failed to perform 
its obligation (98). 

Liability of liquidator continues :~-£ven after dissolution the liquidator remains 
liable in damages for breach of statutory duty to a creditor or contributory by distri¬ 
buting the assets without providing for his debt or claim after taking proper steps to 
ascertain it (99). If the dissolution is not set aside within two years, claims by the 
company against other persons vest in the Crown (1). 

Petition for compulsory winding up after dissolution :—When a company has been 
dissolved under this section, no petition for its compulsory liquidation will be effective (2), 
imless the petition is ready for hearing before the lapse of tlirce months mentioned in 
sub-s. (4) of this section (3). After dissolution no proceeding can be taken under section 
235 for misfeasance, and winding up proceedings will not be rc>opened unless fraud 
is proved (4). 

Proviso to SUB-S. (4) :—^Undcr the proviso to sub-s. (4) the Court has jurisdic¬ 
tion to pass the order notwithstanding that the three months elapse before the order 
is made (5). It should be noted that the company will be deemed to be dissolved on 
the expiration of three months from the registration of the return and not from the 
filing of the return (6), If the registrar does not do his duty, or the necessary preli¬ 
minaries which would justify registration have not been observed and the registrar 
insists on something more being done before he can take action, time docs not begin 
to run until he takes action (6). If the liquidator is not satisfied with the decision of 
the registrar or if any contributory or creditor is dissatisfied with the conduct of the 
liquidator, either can go to the Court under s. 216 and claim that in the exercise of the 
powers conferred by that section the Court may take necessary action (7). The words 
“arc fully wound up” must not be construed so narrowly and so strictly as to bring 
about a deadlock in the proceedings (8). 

Special order of Court :-“To relieve the directors and others from personal liability 
incurred by carrying on business after dissolution, the Court may make a special order; 
but this order will not be made in a fiagrantt case (9). 

It is desirable that upon a reconstruction effective assignment of the old company's 
property should be taken (10). 

A guarantee of interest on a company’s debenture may continue after the company 
is dissolved (11). 

As to the rules relating to meetings, see notes to the last section. For the return 
to be made under this section sec Rule 248A of the Calcutta High Court Rules, 1939. 


(97) S. 243. 

(98) Henderson’s Nigel Co. [1911] 105 L.T. 370. 

(99) Pulsford v» Devenish [1903] 2 Ch, 625. 

(1) Re Higginson & Dean [J899] 1 Q.B. 325, and sec notes to s. 194. 

(2) Pinto sTlvcr Mining Co. [18781 8 Ch. D. 273; London & C. M. Insurance Co. f18791 
II Ch. D. 140; Schooner Pond Coal Co. [1888] 4 TXJR. 41L 

(3) Pinto Silver Mining Co. (supra). 

(4) Coxon V, Com [1891] 2 Ch. 73. 

(5) Crookhavcn Minkg Co. [1866] 3 Eq. 69. 

(6) Shaw Bros. o. Army Canteen Board [1931] L 500, 131 LC. 747. 

(7) Shaw Bros, if. Army Canteen Board, supra. 

01bid, following London Sc C. M. Insurance Co. [18791 II Ch. D. 140. 143. 

St*** Work* {19051 21 TX.R. 37^ ^ 

i Breweries ^8991 I Ch. 86, 4 Ch. 261, 

(11) Re Fittgeorgc [1W5] 1 K3. 462, 
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Creditor^ voluntary winding up. < 

209* The provisions contained in sec- 
Provm^appiieabie to dong 209A to 209H, both inclusive, shall 
winding up, apply tfi relation to a creditor^ voluntary 

winding up. 

This section reproduces s. 237 o£ the English Act of 1929. 

Procedure where #»• 209A to 209H not followed :—^Whcre owing to an over* 
slghti in the voluntary winding up the provisions of ss. 209A to 20911 had not been 
followed* it was held that the ^st course to adopt would be to order a meeting of the 
creditors, and notice of the meeting should be sent by post to the cr^^itors forthwith, 
and the company should cause notice of the meeting of the creditors to be advertised 
in the manner prescribed by sub-s. (1) of s. 206 for the publication of a notice under 
that sub-section, and the directors should cause a full statement of the position of the 
company’s affairs together with a list of the creditors of the company and the estimated 
amount of their claims to be laid before such meeting, and the directors should appoint 
one of their number to preside at the meeting. At such melting the creditors would 
consider the question of nomination of a liquidator under the provisions of s. 209B 
and the appointment of a committee of inspection under s. 209C and other questions 
dealt with under ss. 209D to 209H (12). 

209A. (1) The company shall cause a meeting of the credi¬ 
tors of the company to be summoned for the day, or the day next 
... . following the day, on which there is to be held 

eeting of ere ttors. meeting at which the resolution for volun¬ 

tary winding up is to be proposed, and shall cause the notices of the 
said meeting of creditors to be sent by post to the creditors simul¬ 
taneously with the sending of the notices of the said meeting of 
the company. 

(2) The company shall cause notice of the meeting of the 
creditors to be advertised in the manner specified in sub-section (1) 
of section 206 for the publication of a notice under that sub-section. 

(3) The directors of the company shall — 

(a) cause a full statement of the position of 4he compands 

affairs together with a list of the creditors of the com¬ 
pany ana the estimated amount of their claims to be 
laid before the meeting of creditors to be held as afore¬ 
said ; and 

(b) appoint one of their number to preside at the said 

meeting. 

(4) It shall be the duty of the director appointed to preside at 
the meeting of creditors to attend the meeting and preside thereat. 

(5) If the meeting of the company at which the resolution for 
voluntary winding up is to be proposed is adjourned and the resolu¬ 
tion is passed at an adjourned meeting, any resolution passed at the 
meeting of the creditors, held in pursuance of sub-section (I) of this 

(12)Ll|^t of Ada Insura&oe Co. C 30 [1940] 2 CaL 32$. 
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section, shaU have effect as if it had been passed immediately after 
the passing of the resolution for winding up the company, 

(6) If default is made — 

fa) by the company in complying with sub-sections (1) and 

(b) by the directors of the company in complying with sub¬ 

section (3); 

(c) by any director of the company in complying with sub- 

sectiion (4); 

the company, directors or director, as the case may be, shall be liable 
to a fine not exceeding one thousand rupees and, in the case of 
default by the company, every officer of the company who is in 
default shall be liable to the Hke penalty. 

This section reproduces s. 238 of the English Companies Act of 1929. 

Compare sub-s. (1) with sub-s. (I) of the original s. 209. 

An omission to convene the creditors* meeting as provided for in sub-section (I) of 
this section is only an irregularity which can be cvacd, and not an illegality which 
vitiates the resolution for winding up the company. The proper course is to require 
the company to call a meeting of the creditors, but it is not necessary to liave a second 
meeting of the company. Where a second meeting was called and resolution winding 
up the company was passed, the liquidation commenced from the first meeting (13). 

As to the rules relating to meetings of creditors, see rules 219 to 230 of the 
Calcutta High Court Rules, 1939. 

209B. The creditors and the company at their respective 
meetings mentioned in section 209A may nominate a person to be 
liquidator for the purpose of winding up the 
of hqui- distributing the assets of the com¬ 

pany, and if the creditors and the company 
nominate different persons, the person nominated by the creditors 
shall be liquidator, and if no person is nominated by the creditors 
the person, if any, nominated by the company shall be liquidator: 

Provided that in the case of different persons being nominated, 
any director, member or creditor of the company may, within seven 
days after the date on which the nomination was made by the credi¬ 
tors, apply to the Court for an order either directing that the person 
nominated as liquidator by the company shall be liquidator instead 
of or jointly witn the person nominated by the creditors, or appoint¬ 
ing some other person to be liquidator instead of the person 
appointed by the creditors. 

Ramoval of liqnidator >—^The condition precedent for moving the Court for re* 
moving the liquidator is a meeting of the creditors in which the creditors shall deiwmine 
whether an application shall be made to the Ck>urt for the appointment of any other 
person as liquidator in the place of or jointly with the liquidator appointed by the 
company (14). 


(131G. R. Deo v, F. Karim [1946] 223 I.C. 52, [1946] N. 196, [1946] Nag. 286. 
(14)Kameshwar v. Ambler Slate 4c Seme Co, (1936] 362 IC. 218. ^ * 
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209C. The creditors at the meeting 'to he held in pursitance 
of section 209A or at any subsequent meeting may, if they think fit, 
appoint a committee of inspection consisting of 
persons, and if such a com^ 
mittee is appointed the company may, either 
at the meeting at which the resolution for voluntary winding up is 
passed or at any time subsequently in general meeting, appoint such 
number of persons as they think fit to act as members of the com¬ 
mittee not exceeding five in number: 

Provided that me creditors may, if they think fit, resolve that 
all or any of the persons so appointed by the company ought not to 
be members of the committee of inspection, and, if the creditors so 
resolve, the persons mentioned in the resolution shall not, unless the 
Court otherwise directs, he qualified to act as members of the com¬ 
mittee, and on any application to the Court under this provision the 
Court may, if it thinks fit, appoint other persons to act as such mem¬ 
bers in place of the persons mentioned in the resolution. 

This (cction reproduces s. 240 of tlie English Act of 1929. 

209D. (1) The committee of inspection or if there is no such 
committee, the creditors, may fix the remu- 
Fixing of liquidators' neration to be paid to the liquidator or liqui- 

retnuneraiton and cesser , , t i ^ , i • • r 

of directors’ powers. datoTs, and where the remuneration is not so 

fixed, it shall be determined by the Court. 

(2) On the appointment of a liquidator, all the powers of the 
directors shall cease, except so far as the committee of inspection, 
or if there is no such committee, the creditors, sanction the conti¬ 
nuance thereof. 

This section reproduces s. 241 of the English Act of 1929. Compare sub-s. (2) 
cl, (iii) of the original s. 207 and see notes under s. 208A ante. The Select Committee 
obsert'ed: “We have provided that the liquidators' remuneration when left unfixed by 
the committee of inspection and the creditors shall be fixed by the Court/’ 

209£. If a vacancy occurs, by death, resignation or other¬ 
wise, in the office of a liquidator, other than a 
liquidator appointed by or by the direction of, 
the Court, the creditors may fill the vacancy. 

This section reproduces s. 242 of the English Act of 1929. Compare the original 
s. 21sub-s. (1). Compare also s. 208B. 

209F. The provisions of section 208C shall apply in the case 
of a creditors^ voluntary winding up as in the case of a member^ 
voluntary winding up with the modification 
Aj^Hm of stethn ^hat the powers of the liquidator under the smd 
2086 to a wditord xxdun- Section shall not be exercised except with the 
tary vdndmg up. sanction either of the Court or of the committee 

inspection. 
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See s. 269C and sotei tberera 

209G. (1) In the event of the winding up continuing for more 
than one year, the liquidator shall summon a general meeting of the 
. company and a meeting of creditors at the end 

oeH^etfngs*^«n^ny of the first year from the commencement of 
editors at end of the winding up, and of each succeeding year, 
*** or as soon thereafter as may he convenient, 

and shall lay before the meetings an account of his acts and dealings 
and of the conduct of the winding up during the preceding year 
and a statement in the prescribed form containing the prescribed 
particulars with respect to the position of the winding up. 

(2) If the liquidator fails to comply with this section, he shall 
be liable to a fine not exceeding one hundred rupees. 

This section reproduces s. 244 of the English Act of 1929. Compare sub-s* (!) with 
the original s. 216 (2). 

Compare s. 208D. 

For the statement to be laid before the meeting see rule 248 of the Calcutta High 
Court Rules, 1939. 


209H. (I) As soon as the avoirs of the company are fully 
wound up, the liquidator shall make up an account of the winding 
up showing how the winding up has been con- 
ducted and the property of the company has 
been disposed of, and thereupon shall call a 
general meeting of the company and a meeting of the creditors for 
the purpose of laying the account before the meetings and giving 
any explanation thereof. 

(2) Each such meeting shall be called by advertisement speci¬ 
fying the time, place and object thereof and published one month 
at least before the meeting in the manner specified in sub-section (I) 
of section 206 for the publication of a notice under that sub-section. 

(3) Within one week after the date of the meetings, or, if the 
meetings are not held on the same date, after the date of the later 
meeting, the liquidator shall send to the registrar a copy of the 
account, and shall make a return to him of the holding of the 
meetings and of their dates, and if the copy is not sent or the return 
is not made in accordance with this sub-section the liquidator shall 
be liable to a fine not exceeding fifty rupees foz every day during 
which the default continues: 


Provided that, if a quorum (which for the purposes of this sec¬ 
tion shall be two persons) is not present at either such meeting, the 
liquiidator shall, in lieu of suck return, make a return that the 
meeting was duly summoned and that no quorum was present there¬ 
at, ana upon such a return being made me provisions of this sub- 
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section as to the making of the return shall, in respect of that 
meeting, he deemed to have been complied xvith. 

(4) The registrar on receiving the account and in respect of 
each such meeting either of the returns mentioned in sub-section (3) 
shall forthwith register them, and on the expiration of three months 
from the registration thereof the company shall be deemed to be 
dissolved: 

« Provided that the Court may, on the application of the liquidator 
or of any other person who appears to the Court to be interested, 
make an order deferring the date at which the dissolution of the 
company is to take effect for such time as the Court thinks fit. 

{5) It shall be the duty of the person on whose application an 
order of the Court under this section is made, within ten days after 
the making of the order, to deliver to the registrar a certified copy 
of the order for registration, and if that' person fails to do so he 
shall be liable to a fine not exceeding fifty rupees for every day 
during which the default continues. 

This section reproduces s. 245 of the English Act of 1929. Compare the original 
8. 217. The Select Committee observed; “The oversight in the Bill in failing to fix a 
quorum for a creditors' meeting has been rectified.” 

Compare s. 208E and see notes thereto* 

As to the return to be made under this seaion sec Rule 248A of the Calcutta High 
Court Rules, 1939. 


Members' or creditors' voluntary winding up. 


Provisions applicable to 
every voluntary winding 
up. 


210. The provisions contained in sec¬ 
tions 111 to 218, both inclusive, shall apply to 
every voluntary winding up whether a mem¬ 
bers' or a creditors^ winding up. 


This section reproduces s. 246 of the English Act of 1929. 


211. Subject to the provisions of this Act as to preferential 
payments, the propetry of a company shall, on its winding up, be 
applied in satisfaction of its liabilities pari 
passu and, subject to such application, shall, 
unless the articles otherwise proxnde, be distri¬ 
buted among the members according to their rights and interests in 
the company. 

Scope t^An insurance company governed by the new Insurance Act IV of 193S 
failed to obtain a certificate of registration within 3 months from the commencement of 
tl^e said Act and was therefore under s. 3 thereof obliged to stop carrying on its business 
from Ist October, 1939* Ibe directors were however endeavouring to re*orgatiixe the 
company and bring it into Hue with the Insurance Act. Therefore they set apart ail 
eoniribiilions recrived ssytor 30th Septmber, 1939 in a suspense account, and inorder 
that these moneys should not be milted up with the company^ futkls, opened a fsedii 
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and Beparate acooimt in the namet of the fireBideiit and secretary of the company^ A 
question arose whether these sums could be daimed by*thc liquidator as part of the 
company's assets: Held that they could not be so daimed by the liquidator and that 
the present section did not apply to these aums» because they did not form part of the 
company's legitimate assets, and that as they had been wrodj^ully received and had not 
become mix^ up with other funds, they must be refunded in fact to the contributorsi 
less legitimate charges (15)« 

Application of assets :—^This section must be read subject to s. 230 as to preferen¬ 
tial payments (16). Subject to this the assets must be applied pari passu in satisfaction 
of the liabilities of the company (17). When In a voluntary liquidation the assets ha^c 
been collected, they shall be applied, first in payment of the costs, charges and expenses 
properly incurred in the winding up (18), secondly in payment of the debts entitled to 
preferential payment and thirdly in payment of the debts of the ordinary creditors. 
The surplus assets, which mean the fund remaining after payment of the debts and the 
cost of liquidation (19), must then be divided among the members in accordance with 
the rights conferred on them by the memorandum and the articles of association. In 

default of any provision, and where some of the shares are fully paid and others are 

only partly paid, the liability of the partly paid shareholders must not be disregarded; 
and after all the capital has been returned, the balance should be divided among the 
shareholders in proportion to the number of shares held by them respectively (20). If 
however the assets are not sufficient to repay the capital in full, those members who 
have paid more on the shares than others must first be repaid the excess (21), and if 

necessary, the liquidator may make calls on the holders of partly paid shares for the 

purpose of equalising the amounts paid up (22). 

A company made a declaration of solvency and appointed a liquidator who carried 
on the company's business for a year, paid some of the pre-liquidation creditors 10s. in 
the pound, left others unpaid and incurred debts in the course of business. Then a 
compulsory order to wind up the company was made and the compulsory liquidator 
sought directions as to the priority of debts to pre-voluntary liquidation and post 
voluntary liquidation creditors; Held, (1) that the liquidator must pay the post 
voluntary liquidation creditors before further payment to the pre-voluntary liquidation 
creditors; and (2) that the voluntary liquidator was entitled to proper payment for his 
services (23). 

Where a resolution gave to the holders of cenain preference shares **a preferential 
right as regards payment of capital and otherwise as hereinafter mentioned*’ and so 
that they should accordingly “be entitled to have the surplus assets applied, first in 
paying off the capital paid up on the preference shares held by them respectively and, 

secondly in paying off the arrears, if any, of the preferential dividend.to the 

cammencement of the winding up before any return or payment of capital is made to 
the holders of other shares”, it was held that as the resolution did not deal with the 
whole of the assets, except in the case of a deficiency, it did not deprive the preference 
shareholders of a right to share in an ultimate surplus, and in the winding up the 


(15) G. R. Deo V. F. Karim fl946] 223 I.C. 52. 

(16) H« J. Webb & Co. f!922] 2 Ch. 369, 384, 402 affirmed sub nom» Food Controller v* 
Cork [1923] A.C. 647. 

J17)Blac]k & Co. [1873] 8 Ch. App. 254. 

(19) Crichton's Oil Co. [1902] 2 Ch. 86. 

(20) Birch v. Cropper [1889] 14 App. Cas. 525. 

(21) Ex parte Maude [1870] 6 Ch. App. 51. 

OolHcary Co. 11866] 1 Ch. App. 

(»)Crcat Mmem Electric Ca (Waj 111 L.). Ch. I, 
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gcUl^ « 90 ets Mitit lie tambfy dlsttibuied between the oe^hnmy and the prefiereoce 
•hareholdere (24)* 

In the case of a vdluntary winding up of a company occupying certain premises as 
lessees^ th^ is a wdl defined distinction between amounts due for rent before the date 
of the winding up order or a resolution for voluntary winding up and the amounts that 
become due after that date. In respect of the former amounts the lessor is entitled 
only to rateable distribution; but as regards the latter amounts the owner of the 
premises occupied by the company and continued to be occupied for the purposes of 
the liquidation proceedings by the liquidate is entitled to recover those amounts in 
full (25). 

Where a bank received cheques as agent for collection, there is no relation of debtor 
and creditor between the bank and its customers; so the liquidator of the bank must . 
pay out of the assets in his hands the full amount of a cheque which passed from the 
bank to another bank and found by the latter not in order (26). 

Injunctioti :—^An injunction was granted on motion by the lessor to restrain the 
company in voluntary liquidation from distributing the assets among its shareholders 
without setting aside sufficient assets to provide for future rent and other liabilities imder 
the lease (27). 

Interest on debts f—So long as a company is in voluntary liquidation, interest con- 
tinues to accrue on debts carrying interest (28). But in the case of an ordinary insolvent 
company the bankruptcy rules apply (29), and no claim can be sustained for interest 
subsequent to a judgment (30). 

Consequences of irregnUr distribution i--lf a voluntary liquidator distributes the 
assets without taking proper steps to ascertain the creditors and carries through the 
liquidation down to dissolution, he is liable in damages to unpaid creditors of whose 
claims he was aware and who had no notice of the liquidation until after dissolution (31). 
So If the liquidator distributes the assets without making provision for future rent of 
lease-hold properties under the terms of the lease, he commits a breach of his statutory 
duty under this clause and will consequently be liable in damages, for this is a liability 
which ought to have been admitted to proof by the liquidator under s. 228(32). So 
also he will be personally liable for costs given against the company in litigation 
instituted by him, if he applies the available assets in paying his own solicitor's cost (33). 

No slatttlovy bar to execution :—Tlds section is not itself a statutory bar to the 
progress of an execution proceeding against a company gone into voluntary liquidation, 
unless and until an order has been obtained from a Court having jurisdiction under 
this Act cither for the winding up or for stay of proceedings, and the liquidator or 
any other creditor dissatisfied with the action taken by a decree-holder is entitled to 
move the Court having jurisdiction under this Act (34). But where judgment has liccn 

(24) Re Fraser and Chalmers [1919] 2 Ch. 114 [re Espuela Land and Cattle Co. (1909) 2 
Ch. 187 ^pUed; see also WUliam Metcalfe & Sons (1933) i Ch. d42 (C.A.); re 
National Tdephone Co. (1914) 1 Ch. 755 not followed.] 

(25) Abdul Quadir v. Akhtar Husain [1936] O. II, 158 I.C. 577 relying on Brown, Baylcy 
Sc Dixon's case [1880] 18 Ch. D. 649; SUkstonc &c. Iron Co. [1880] 17 Ch. D. 161. 

(26) In re Alliance Bank [1925] C. 54, 40 CJLJ, 223, 84 I.C. 1018. 

(27) CkKich V. London Banking Assn. [1885] 32 Ch. D. 41. 
g^East^of England Banking Co: [18^] 4 Ch. App. 14. 

(30) Thomas Salt fit Co* [1908] W.N. 63. 98 L.T. 558. 

(31) |>ul*ford o. Devenish [1903] 2 Ch. 625; Argylls o, Coxetcr [1913] 29 TX.R. 355. 

(32) James Smith fit Sons, Ltd, u, Goodman [I93o] 1 Ch. 216: see also Pulsford v, Devetush 
(supra) and Hardy u. Fodieri^ [1888j 13 App. Cas. 351. 

(33) Coast S^dlcate [191312 26. 

Hsniajbhan vl ^ and kqtiipment Factory [1916J 38 AH* 407, 14 A*t.|, 573* Now 
see the new suIhi, (2 ) of s* 21fi» 

n 
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of the €k>un is to stay esimition of the judgment unless them are very exccptk«ial 
reasons lot exercising its discretion otherwise (^5). For other cases see notes to a* 216* 

Right of preference sherehohlen As long as a company is a going concern^ 
the preference shareholders are entitled only to ^ preferential dividend. But on the 
voluntary winding up this preference is determined and thenceforward the preference 
shares retain no pr^erence or priority over ordinary shares (36). In the last noted 
case it was held that according to the constitudoo of the company the prima facie 
presumpdon in favour of equality of distribudon amongst all the shardioiders ought 
to prevail. 

Remedy of ereditors The effect of ths section is that even in voluntary liquida* 
don the remedy of the creditors is to take only what he can take under the scheme of 
the liquidadon and no more; and a creditor who obtains a decree against the company 
cannot recover the whole amount due under the decree, but only a share in terms of 
the scheme of liquidadon (37). But the Calcutta High Court has taken the view that 
the provision of the seaion, that the assets of the company shall be applied in satisfaction 
of its liabilides pari passu, is intended for guidance of the voluntary liquidator and 
does not control the Court’s power to entertain applications for execution against the 
assets of the company and realize the full amount to the detriment of the creditors (38). 
This section is no bar by itself to the progress of execution unless and until an order 
has been obtained from the Court under s. 215 (now s. 216) for stay (39). The executing 
Court has no concurrent jurisdiction with the Court under the Companies Act (39). 
Attachment creates no charge or lien upon the attached properties in favour of the 
attaching creditor. It does not make him a secured creditor, nor does it confer any 
tide on him. Until the property is actually sold, the position of die attaching creditor 
is not higher than that of one who has a mere money claim against the judgment-debtor, 
and it would be going against the statutory provisions of this section to allow the 
execution to proceed (39). 

The word "property” includes unpaid capital recoverable from the contributories (40). 

Distribution of assets t — ^A company raised new capital on the terms that in the 
event of winding up no call should be made on the new shares for any purpose other 
than for payment ci the debts of the ccmipany, and that no call should be made for 
repayment to the holders of the original shares. In a voluntary winding up there was 
a surplus after repayment of the debts: Held that the surplus, though arising from 
payments by the new shareholders could not be returned to the new shareholders alone, 
but must be divided between both sets of shareholders (41). The original shares of £l 
each were fully paid up, but only ids. had been paid upon the new £1 shares: held, 
that the surplus must be divided among both sets of shareholders in proportion to the 
amounts paid up, and that the old shareholders were not entitled to have their 
shares equalized with the new shares before division of the surfdus (41). 

Memorandum of a company provided in cL 4 that the income and property erf the 
comjiany should be applied solely towards ^e promotion of its objects and should not 


(35) Anglo-Baltic & Mediterranean Bank v. Barber R Co. {19241 1 K.B, 410 (C.A.V 

(36) Madame Tussaud & Sons [1927] 1 Ch. 657. 

(37) Bank of Upper India v. Shiv Ram [1930] L, 299, 11$ LC. 387; National Bank of Upper 
India o. Laupat [1925] 92 IC. 144. 

(3S)Jyoti Prasad v. Patmohana CoUicita [1931] C. 509, 58 Cal. 913| 35 C.W.N. 399, 133 
LC. 566. In a later case the iohore High Court also seems so take this view; Bata 
^ Peoples Bank of N. India [1931] L. 3^. 131 LC. 379, 

(39) Buta Singh R Sons Ltd. v* Peoples Bank of N* Innia (supra). 

(40mmU’ «« ^872] 7 di. Ak>, 200 (204^ 8 CSi. ApjCloO; W«U, v. WWStt ftWIJ 

(41)Edip8e G<rfd waking Co. {1874J 17 E«|. 499> 
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“be {Mid er tttlMfemd dimdy er indiiectly by way ti divideod, bonus or otherwise 
however by way of profit to the members of the coa^aoy.*’ The memoraadum and 
articles did not contain provisions about the disposal of any surplus assets in the winding 
ups The conopany went into voluntary liquidation and after payment of its liabilities 
and the costs of liquidation, surplus assets remained in the hands of the liquidator. 
HWd, that the provisions In d, 4 of die menKMandum rdated so the profits of the 
company whUe it carried on its business as a going concern. If it is also extended to 
the profits which the shareholders might obtain in the winding up, it was inoperative 
because it attempted to exdude the express provisions of s. 247 of the English Act (s. 211 
of the Indian Act) without substituting alternative provisions. Ckinsequently the surplus 
assets had to be distributed to the shareholders notwithstanding the prohibitive 
provisions in cL 4 of the memorandum (42). 

Where some of the creditors of a company had not seen the liquidator's advertise* 
ment inviting claims, thdr claims subsequently put in cotdd not be defeated as regards 
assets remaining undistributed at the time the claims were received, since the share¬ 
holders among whom the distribution bad been made were not entitled to anything until 
all debts had been paid, the fact notwithstanding that by reason of the admissions of 
the claims some of the shareholders could have been over-paid at the expense of 
others (43). ^ 

As to the distribution of assets, where the articles provide that if the company 
sibould be wound up, the assets should be so distributed that the losses would be borne 
by the meml>ers in proportion to the capital paid or which ought to have been paid 
up, see the case noted below (44). 

Distributton in specie. Vestitig order after dissoliilion t —^A company whose capital 
was held by three shareholders in equal shares owned a number of freehold properties. 
It was agreed In 1938 that the company should be wound up and the properties distri¬ 
buted to die direaors in specie. The agreement was noted in the minute-book of the 
directors and of the general meeting. The tide deeds of the properties were handed 
over to the shareholders. The company was finally dissolved on 25th April, 1942, but 
owing to inadvertence no action was uken to transfer the legal estate to the shareholders. 
On an application by the latter for a vesting order, it was held that the company had 
been a trustee of the properties lor applicants, and that the proper form of the 
order was a vesting order under s. 44 (2) of the Trustee Act, 1925 (45). 

Powers and duties of 

u^dator in voluntary 212. (1) The liquidator may — 

wndmg up. ’ ' . ✓ 

(a) in the case of a members^ voluntary winding up, with 
the sanction of an extraordinary resolution of the 
comMny, and in the case of a creditors* voluntary 
winaing up, with the sanction of either the Court or 
the committee of inspection, exercise any of the 
powers given by clauses {d), (e), (J) and \h) of 
section 179 to a liquidator in a winding up. The 
exercise by the liquidator of the powers given by this 
clause shall be subject to the control of the Court and 
any creditor or contributory may apply to the Court 

(42) Merd»nt Navy Supply Ann. [1947] 117 L.T. 38$. 

(43) Atnutn>ng Whitwaith Securitlea Co. [1947] 2 AXR. 479, [1947] 1 Ch. «79. 

(44) Kinatan lubbet EatatO fl92:U Wif. 2ft, [1923] ! Ch. 124. 

(45) 8t»tk1}laine EatMea, ltd. [IMS] L.|. Ch. 90S. 
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with resect to any exercise or proposed exercise of 
any of these powers; 

(6) without the unction referred to in clause {a), exercise 
any 'of the other powers by this Act given to the 
liquidator in a winding up by the Court; 

(c) exercise the power of the Court under this Act of 

settling a list of contributories /ind the list of contri¬ 
butories shall be prima fade evidence of the liability 
of the persons named therein to be contributories; 

(d) exercise the power of the Court of making calls ; 

(e) summon general meetings of the company for the purpose 
of obtaining the sanction of the com^ny by special 
or extraormnary resolution or for any other purpose 
he may think fit. 

(2) The liquidator shall pay the debts of the company and 
shall adjust the rights of the contributories among themselves. 

(3) When several liquidators are appointed, any power given b^y 
this Act may be exercised by such one or more of them as may be 
determined at the time of their appointment, or, in default of such 
determiantion, by any number not less than two. 

This section reproduces s. 248 of the English Companies Act, 1929. Sub>$. (1) (a) is 
almost the same as cl. (v) of the original section 207. Sub-s. (i) (e) corresponds to 
sub-8. (1) of the original s. 216 and sub-s. (3) is nearly the same as cl. (vii) of the 
original s. 207. 

SUB-S. (1)« cl. (b) :—By virtue of s. 191 (1) (b) and s. 248 (I) (b) of the English 
Companies Act« 1929 (corresponding to s. 179, cl. (b) and s. 212 (1) (b) of the present 
Act) a liquidator in a voluntary winding up may ^without sanction carry on the business 
of the company, so far as may be necessary for its beneficial winding up. If in the 
proper exercise of this statutory power the liquidator incurs obligations, those to whom 
he incurs them are entitled to be paid out of the assets of the company in priority to 
those who were creditors at the heginning of the winding up, and it makes no difference 
whether the obligations arc in respect of rents or goods. If the conditions referred to 
above have been satisfied, the post-liquidator creditors come first, and if not, their 
claims cannot be entertained until the pre-liquidation creditors* claims have been satisfied. 
There is no question of the two classes ranking pari passu (46), It is sufficient if the 
liquidator formed bona fide and reasonably the opinion that the carrying on of the 
business was necessary for the beneficial winding up of the company. No objective 
standard by which the liquidator is to be judged should be set up after the event (46). 

5UB-S. (1), els. (c) and (d) s—As to the powers of the Court of settling the list 
of contributories, and of making calls, see ss. 184 and 187. 

In a voluntary winding up, as distinct from a compulsory winding up. It is the 
liquidator who without any order from the Court may mmkn a call on his own respon¬ 
sibility and he would be quite in order in such a case to make a call and receive 
payment (47). But a voltmtary liquidator who is a nominee of the Superintendent of 


11S9J*** Cistern Electric Ca I Ch. 241, 16S L.T. 36ft. 

(47)Montogomery v. Sikdar Inm Work, [WSg 36 CWJ4. 40^. 
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tuular s. 90 of the Insttrance Act, 1938 not empowered to make a call 
himself without intervention of the Court (48). ' 

In a voluntary winding up also there must be a call to equalize the shares where 
some members paid 10 /. per share and others $L per share, even where the voluntary 
winding up was ordered on the understanding that no call would be made except on 
insufficiency of assets to discharge the company*e debts, and there was no such 
insufficiency (49). A suit brought by the liquidator for recovery of calls can be enter* 
tained by the Court of Sub-Judge (50). 

Rotes relating to list of contributories A voluntary liquidator has power to settle 
the list of contributories (47), and to rectify the register of members (51). The rules 
relating to the list of contributories.do not apply to a voluntary winding up; but the 
practice in a winding up by the Court should be followed as closely as possible. 

A person whose name is settled on the list of contributories is liabie for any calls 
made by the liquidator, even though the contributory has received no notice thereof. 
The liquidator may also obtain an order to enforce any calls made by the directors 
before the winding up commenced (52). Notice of settlement of the list of contributories 
is usual, but not necessary, and absence of notice is no defence to an action for calls (53). 
Provisions in the articles as to interest on calls do not apply to calls made by 
liquidators (54). 

Folly paid shareholders :—^Fuliy paid shareholders are contributories in a volun¬ 
tary winding up, and a tall made to adjust the rights of contributories inter se after 
all debts and costs provided for is valid (55). 

Right of set off:—^A shareholder in a voluntary as well as in a compulsory winding 
up cannot set off a debt owing to him by the company against a call (56). A valid 
forfeiture of shares before the commencement of the winding up cannot be cancelled 
by tlic liquidator (57). 

Delegation of powers :—The liquidators cannot delegate their powers generally 
to one of their number unless the power to do so is given to them at the time of their 
appointment (58). In case of death of one liquidator the survivor cannot act (59). 

SUB-S. ( 2 ). Liquidator's duty :—It is the duty of the liquidator to take all steps 
open to him on the information in his possession to ascertain whether any person might 
have a claim, contingent or otherwise, against the company (60). The provision in the 
Companies (Winding up) Rules as to notice by advertisement docs not absolve the 
liquidator from communicating individually with such person in a case in which he 
actually knows that the person concerned may claim to be a creditor. He should 
ascertain whether such person actually claims or not (60). 

SUB-S. (3). Joint liquidators s—^Where one of se\eral liquidators accepted a bill 
of exchange without authority of others, it was held that the company was not liable 
for it (61). 


(48) Public B. P. Insce. Society [1942] A.L.J. 47. 

(49) Provision Merchants’ Co. [1872] 26 L.T. 862. 

(50) Bai Chanchal o. Laxmi Dyeing Ac. Co. [1907] 9 Bom. L.R. 825. 

(51) Taylor, Phillips A Rickard’s case [1897] 1 Ch. 298. 

(52) Stone o. City and County Bank [1877] 3 C.P.D, 282 (C. A.); Hiram Maxim Lamp Co. 
[1903] 1 Ch. 70. 

(53) Brighton Arcade Co. v. Dowling [1868] L.R. 3 C.P. 175; London Bank of Scodand 
[1867] W.N. 114. 

(54) Welsh Flannel A Tweed Co. [1875] 20 Eq. 360. 

(55) Anglesea Colliery Co. [1866] L.R. 2 Eq. 379, 1 Ch. App. 555. 

(56) Black A Co.’8 case [1872] 2 Ch. App. 254. 

(57) Dawe’8 case [1864] Lit 6 Eg. 232. « ^ 

(58) London and Mediterranean Bank [1868] 3 C^i. App. 651. 

(59) Metropolitan Bank [1876] 2 Ch. D. 366. 

(60) Armstrong Whitworth Securities Co. [1947] 2 A.E.R. 479, [1947] Ch. 67. 

(61) Bolognesrs case [1870] 5 App. 
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Power of Court to 213. (/) If ftom any cause whatever there 

Uquikator acting, the Court may appoint 
ing up. a liquidator, 

(2) The Court may, on cause shown, remove a liquidator and 
appoint another liquidator. 

This section reproduces s. 249 of the English Act of 1929. Sub-s. (1) is nearly the 
same as cl. (vUi) of the original s. 207 but is more general in terms. Sub-s* (2) is 
identical with cl. (ix) of the original s. 207. 

Appointment A removal of liquidator If no liquidator is appointed the Court 
may appoint a liquidator, or where the validity of his appointment is questioned the Court 
may confirm the appointment (62). It may also on cause shown remove a liqtiidator 
and appoint another liquidator: The application to remove a liquidator must be made 
by a liquidator or creditor or contributory of the company (63), but not a company 
which h^ purchased the assets (63). As to what is due cause for removing a liquidator 
see notes to s. 176. The Court may also appoint an additional liquidator (64), or a 
liquidator in place of one retiring (65). An application for removal may be made by a 
creditor, contributory or a co-liquidator but no one else (66). 

If the new liquidators are validly appointed by the Court they are bound to take 
up the winding up at the point where the previous liquidators had left off and not to call 
a general meeting of the company to consider what further steps should be taken in 
the matter of winding up, because a general meeting of the company has no legal 
competence to give directions to the liquidators (67). Once appointed, the liquidators 
cannot be removed by the company but only by the Court under this section on due 
cause shown (67). 

The distribution of circulars seeking support to an application for removal of a 
liquidator will not be restrained by the Court (68). A voluntary liquidator may be 
removed on the ground that he is not in a sufficiently independent position (69). A 
liquidator may appeal from an order removing him (70). 

Jurisdiction : —^The jurisdiction of the Court to remove a liquidator is not confined 
to cases where there is personal unfitness. The cause shown is to be measured by 
reference to the real, substantial and honest interest of the liquidation and to the 
purpose for which liquidators are appointed. Fair plaiy to the liquidators is not to be 
left out of sight; but the real interest of the liquidation is the principal thing for 
consideration (71). 

Joint liquidator: —^The Court can extend the time for making an application for 
the appointment of a person as joint liquidator in a voluntary winding up, but the 
Court has no jurisdiction to make an appointment with retrospective effect (72). When 
an application is made for the appointment of a joint liquidator, the Court is not 
required simply to register by a formal order the recommendation of the creditors as 
to the person to be appointed joint liquidator. The Court may or may not act on 

(62) Indian Zoedone Co. [1884J 26 Ch. D. 70 (C.A.). 

(63) New dc Kaap [1908] 1 Ch. 589; Sheppy Portland Cement Co. [1892] W.N. 184, 68 
L.T. 83. But sub-s. (1) of this new section is general in terms. 

(64) Sunlight I G. Lamp Co. [1900] 2 Ch. 728. 

(65) Sheppy Portland Cement Ck>. (supra). 

(66) New de K^p (supra). ' 

(67) KesavaIoo v. Murugappa [19091 30 Mad. 22. 

(68) New G. C. Exploration Co. [Ijfell 1 Ch. 860. 

(69) Chartcrland Gold Fields [190S1 26 T.LJt 132. 

(70) Adam Eyton Ltd. [1887] 36 Ch. D. 299. 

In^strial Bank [\m] 48 Bom. 471, 28 Bom. UR. 237; Rubber 
Produce Investment Trust [19151 1 Ch. 382. 

(72)Bhagat Bros. Ltd. [1925] C. 809, 53 CaL 106, 88 LC. 905. 
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tliA i«H)lutiioa of the caredimn. The matter is entirely ^acretUmary with the Coiirt(7Z). 
7111 an order It made appointing a person to act at j<tint liquidator, such person cannot 
take upon himsdf the duties of a joint liquidator and such assumption does not give 
him any rights whatever (72). 

Power to rmnovo is ditcrotioanry s—The removal of a liquidator it a matter of 
judicial dUaetimt and the Court of Appeal will not interfere if satined upon evidence 
that there was a cause shown (73). The Court will appoint a^new liquidator if satisfied 
that it would be in the best interest of all concerned (74). 

214, (1) The liquidator shall, within twenty-one days after 
his appointment, deliver to the registrar for 
registration a notice of his appointment in the 
form prescribed. 

(2) If the liquidatox fails to comply with the requirements of 
this section, he snail he liable to a fine not exceeding fifty rupees for 
every day during which the default continues. 

This section reproduces s. 250 of the English Act of 1929 and is almost identical 
in terms with the original s. 208. 

A person who accepts an appointment as liquidator of a company which is being 
voluntarily wound up, and who acts as such« must, whether his appointment is regular 
or not, carry out the duties as well as exercise the rights of a liquidator and must 
make a return of his appointment to the registrar and obtain his retirement in a 
proper manner giving notice of that also (75). 

As to the notice of appointment of a liquidator under sub-s. (I) sec rule 249 and 
Forms No. 67A and 67B of the Calcutta High Court Rules, 1939, 

2110 (0 ^TTangement entered into between a company 
about to be, or in the course of beings wound up and its creditors 
shall, subject to the right of appeal under this 
section, be binding on the company if sanc¬ 
tioned by an extraordinary resolution, and on 
the creditors if acceded to by three-fourths in number and value of 
the creditors. 

(2) Any creditor or contributory may, within three weeks from 
the completion of the arrangement, appeal to the Court against it, 
and the Court may thereupon, as it thinks just, amend, vary or con¬ 
firm the arrangement. 

This section reproduces s. 251 of the English Act of 1929, and is almost identical 
in terms with the original s. 212. 

This section applies only in or in view of winding up of a company (76). 

The juwvision of this section arc mandatory. Where they are not complied with, 
the parties cannot seek to enforce the tranMction by invoking the doctrine of part 
performance (77). Where the original composition deed was modified at a meeting 
of the debenture-holders, but it appeared that the resolution was not acceded to by 

(73)Urmctcni G* Steamship Co. [19011 !7 T.LJt 553. 

(T^Batua Qgaietm Machine Co. [1912] 28 TX.R. 394 :v9teppy P. Cement Co. (suiwal. 
(7S)Emp. V. &tl8h [1917] 39 AU. 412. ' 

(7gK*tni Cement & Industriiti Co. [1937] B. 423, 39 Boa. UL «7S. 

(77)Bai* of Upper India p. Aijf Husain (1930] 28 AJLJ. 1157, 
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^hm-founhs in number nnd value of the c^ditors, it was held that the resolution was 
not binding on the creditors, and the fact that the original scheme was modified by 
an application to the Court did not matter (77). 

Scheme of reconstruction Where there was no mala fide or fraud in a proposed 
scheme of reconstruction, nor was it a sham or device, although the result would be 
that the majority of the shareholders would obtain control of the undertakings and 
compel the minority to accept a cash payment in lieu of shares in a new company to 
whi^ that undertaking was to be sold, it was held that the scheme was one that 
ought not to be interfered with by the Court (78). 

SUB-5. (1) :—Sub-s. (1) applies to an arrangement entered into during a voluntary 
winding up or shortly before the passing of a resolution for a voluntary winding up(75). 
A composition by a company with its creditors intended to make the company solvent 
and therefore to prevent a voluntary winding up is not an '^arrangement*’ within the 
meaning of this section (79). 

The last cited case illustrates the danger of taking a section from the English Act 
and inserting it bodily in the Indian Act without considering the effect of the language 
used; for Maugham J., observes: “I may add that the section (s. 215) presents a number 
of practical difficulties. It says nothing about, and makes no provision for, a meeting 
of creditors, and 'creditors’ must be taken to include secured as well as preferential 
creditors, though there is no provision for a valuation of securities. The legislature 
seems to have thought that three-fourths in number and value of tlic creditors secured 
and unsecured ought to be able to bind a minority of them who may never even have 
heard of the proposed arrangement. The Court, if applied to within three weeks 
according to sub-section (2) of the section, has power only to 'amend, vary or confirm 
the arrangement*; the draftsman seems to have left out any words showing that the 
Court may set it aside, though by sub-section (I) the arrangement is '....subject to 
any right of appeal under this section....’ Nor is it easy to construe the words ‘the 
completion of the arrangement.’” Inspite of the difficulties pointed out by Maugham J. 
in 1931, the authorities responsible for the amending Act of 1936 inserted s. 251 of 
the English Act bodily into the Indian Act. 

As to an appeal under this section see rule 157 (a) of the CalcutUv High Court 
Rules, 1939. 

216 . (1) The liquidator or any contributory or creditor may 
apply to the Court to determine any question arising in the winding 
« ^ of ^ company, or to exercise, as respects the 

Court to have ^tesHotu enforcing of calls, Staying of proceedings or 
of powen any Other matter, all or any of the powers 
which the Court might exercise if the company 
were being wound up by the Court. 

(2) The liquidator or any creditor or contributory may apply 
for an order setting aside any attachment, distress or Execution put 
into force against me estate or effects of the company after the com¬ 
mencement of the winding up. 

Such application shall be made — 

(a) if the attachment, distress or execution is levied or put 
into force by a High Court, to such High Court, and 

{78)Ca8tdlo ». LoncUm G. Onudbns Co. [19121 107 LT. 575 (CA.). 

(79) Cental R^dio Ltd. [1932J 2 C$i. 5$, • 
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(b) if the attachment, Mstress or execution is levied o¥ ^t 
into force in any other Court, to the Court hiwtng 
jurisdiction to mnd up the company. 

(3) The Court, if satisfied that the determination of the question 
or the required exercise of power or the order applied for wUl be just 
and beneficial, may accede wholly or partially to the application on 
such terms and conditions as it thinks fit, or may make such other 
order on the application as it thinks fit. 

This section is a reproduction of s. 252 of the English Act of 1929 and substantially 
reproduces the original s. 215. Sub-s, (2) is entirely new. It makes express provision 
for setting aside attachment &c. put Into force against the company in a voluntary 
wining up and states to which Court an application for the purpose is to be made. 
For full discussion see Introduction. 

Object :—“The object of the Act was”, observed Sir W. James, L. J., ‘‘that a 
company and its directors should be left, if possible, to settle their affairs without 
coming to the Court at all, either for a compulsory winding up or for a winding up 
under supervision, but to provide them under the i58th section of the English Act of 
1862 (corresponding to the present section) with the means of access to this Court 
whenever any question arose, in the course of a voluntary winding up, just in the 
same way as when any question arose, in the case of a compulsory winding up or 
winding up under supervision. No doubt if a liquidator did not do his duty, if he 
did not take the opinion of the Court in such a case as this, for example, it would be 
in the power of a creditor to apply to this Court for a proper order which would give 
him some opportunity of obtaining the decision of the Court; but if a liquidator is 
minded to bring a matter before the Court under Section 138 I do not myself see the 
reason why the question should not be determined without obligiing the contributories 
to present the petiition for a compulsory winding up or a supervision order, which 
would only lead to increased expense” (80). 

“It is the policy of the Act”, observed their Lordships of the Judicial Committee, 
“that all cbims competent to the company should be brought within the scope and 
control of the winding up and that not only in a compulsory winding up.” Therefore the 
procedure of obtaining order of the Court under this section is not to be discouraged (81). 

Scopo :—^Exercise of powers under this section must be in cases where it is just 
and beneficial, not only to the petitioner, but to all parties. Tlic Court is empowered 
under this section on the petition of persons, named in the first sub-section, to exercise 
certain powers for the assistance of the binding up. Sub-s. (1) is very limited : It speaks 
of determining any question arising in the winding up. Under sub-s. (2) [now sub-$. 
(3)] the Court has to be satisfied that the determination of the question or the required 
exercise of powers will be just and beneficial. Thus a person has no right to come 
and say that there is no such thing as winding up in a particular case, that is to say, 
the winding up is irregular and void for another reason (82). 

SUB-S.. (1). oilier matter**, not ejusdem generis : —Having regard to the 

specific mention in this section of such wholly dissimilar topics as enforcing calls and 
staying proceedings, it would be a misapplication of the doctrine of ejusdem genens 
to h<dd that the words “any other matter” following the specified categories refer <mly 
to matters similar in their nature to the enumerated topics (83). 

(80) Ranee’s case {18701 6 Cfe App. 104 at p. 115. 

(8])lioyd-Owen v. Bull [19361 EC 322 at p. 323. 

(82) lUines1iwar ti. Ambler Slate Sc Stone Co. [19361 162 I.C 218, 

(83) Para&dlian!ab u. Kamslmlia 11950] M. 68, [is49] 2 MX.J. 147, 1949 TOO, 

62 M3UW. SSO-fer Vlswaniifti Sami Jf, 

80 
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Where a company is in voluntary liquidatiocu it is prefoable to have a disputed 
established in Court rather than to have it estal^shed before the liquidator (83a}. 

Who can apply :*-An application under this section cannot be made by a person 
who is not the liquidator or a creditor or a contributory (84). Where the registrar does 
not register the return under s. 217 (4) [now d. (4) of ss. 20£^ and 2(19H] the liquidator^ 
a contributory or creditor can apply under this section to the Court for taking proper 
action (85). 

The liquidator can apply for determination of any question fairly arising in the 
liquidation (86), but the practice now iS'^nly to answer specihe questions. Claims Cor 
damages will not be dedded on such appUcation (87). 

This section (formerly s. 215) is exhaustive of the persons who are entitled to 
make the applications, and the registrar of companies not being one of them has no 
locus standie to make an application to remove a liquidator (88). 

Court’s power: —In a voluntary winding up the Court may under this section 
do anything that it could do if the winding up were compulsory (89). The Court will 
not however act under this section, if it is not satisfied that exercise of the power will 
be “just and benefidal*’ (90). But the Court will not readily cut down its powers under 
this section (91). Under this section the Court can appoint a liquidator in a voluntary 
winding up not only where there is no liquidator acting or in the place of a liquidator 
who is by the Court removed from his office, but also in any other case where the 
cause is shown for appointing a liquidator, e,g., when an. additional liquidator is required, 
and the appointment may be made on the application of the existing liquidator (92). 
But where the application asks for the appointment of official liquidator to a company 
in voluntary liquidation, the Court cannot treat the appUcation as an application for 
compulsory winding up of the company. If it is treated as a petition for supervision 
or some such other order as the Court might be empowered to make in the case of a 
compulsory winding up, it is obvious that in order to make such an order the Court 
would have to be satisfied that the winding up had taken place. A supervision order 
can be made only where there is a valid voluntary winding up. But where the whole 
case of the petitioner is that the winding up is ultra vires and void, the petition cannot 
be treated as one for supervision (94). The assistance of the Court is not the only 
method open to a voluntary Uquidator. He has power to enforce calls by suit (95). 

The Act does not give any power to the Court to adjudicate upon questions of title 
which are in dispute between a liquidator and third parties (95a). 

Court’s duty :*~“A judge in winding up,” observe the Judicial Committee, “is 
the custodian of the interests of every class affected by the liquidation. It is his duty, 
even if it be in a voluntary liquidation that opportunity occurs, to see to it tliat all 
assets of the company are brought into the winding up. In authorising proceedings, 


(83a) P. P. Dcy & Co. (1951) 55 C.W.N. 271. 

(84) New de Kaap [1908] 1 Ch. 589. 

(85) Shaw Bros. n. Army C. Board [19311 L. 500, 131 I.C. 747. 

(86) Central de Kaap Gold Mines [1899] W,N. 216, 69 L.j. Ch. 89. 

(87) Crawford u. Me Cullock [1909] S.C. 1063. 

(88) Peofdes International Travel 8tc. Co. [1914] B. 25, 42 Bom, Lit 1021, 

(89) Star Sc Garter Hotd Co. [1873] 28 L.T. 258. 

(90) Metropolitan Bank [1880] 15 Ch. D. 139. 

(91) Union Bank See. [1880] 13 Ch. D. 808. 

Sunlight 1. G. Lamp Co. [1900] 2 Ch. 728. 

(94) Kameshwar v. Amoiet Slate & Stone Co. (supra). 

‘ U3. 6S4i lee •!*> 

Ar«de Co. v. DowHag [I87§J 3 CP. iH 18 L.T. 343. 

(93a)LU}tudator Jand« Rwbbcr Wem v. Q^lectw p? Bmbay {WW] EJ?. 204. 
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mpodeXLy if tbef msiy or wlU ittvolve mm» drain upon tbe^ataets, he must satMjr hidisetf 
a 9 to their prol^ble success: where they involve no possible charge on assets* he wiH 
nevertheless be careful to see that any actlkm talken in the company's name unto his 
authority is not veiuttlous or merely oppressive” (96). 

Court may order stay of procoediiigs s*~*Voluntary liquidation does not by ItsdbE 
subtend the right to commence or continue legal proceedings against the company* and 
if ^e liquidator is confronted with a decree which has to be satisfied out of the assets 
of the company .before distribution of the assets among the creditors* his proper remedy 
is to aj^oach the Court* meaning the Court within the meaning of s. 2 (3), under this 
section (97). When proper cause is shown* the Court having jurisdiction to wind up 
the company has power under this section read with 8« 169 to make an order staying 
all proceedings against the company (98). The Court may restrain action (99), execu* 
tion8(l) and distress (2). Where an order is made staying acdon against a company 
which is being volimtarily woimd up* the Court has power* in a proper case, to <»to 
the plaintiff to pay the cost of the application (3). Where a creator brought an 
action against a company upon a bill <d exchange after notice of resolution for a 
voluntarywinding up* on a motion the Court made an order for injunction and for 
payment by the creditor of the costs of the motion as well as of the action (4). In the 

case noted below (5) upon granting an injunction to stay an action by a creditor against 

the company* the Court required the liquidators to give the creditor access to the 

proceedings and gave the creditor his costs down to the time he had notice of the 

winding up. The Court can exercise all the powers exerciseable in a compulsory 
winding up (6). Tbe Court will exercise the power where the exercise will be just and 
beneficial and it has a wide discretion in the matter (7). After having been unsuccessful 
in the executing Court the voluntary liquidator cannot approach the liquidating Court 
and ask for a declaration that the auction sale held by the executing Court is invalid (8). 
A voluntary liquidator may obtain a supervision order to protect himself against actions 
which are threatened and so save the expense of applying for the stay or restraint of 
proceedings against the company (9). 

Where a company go^ into voluntary liquidation the Court will except in the case 
of preferential creditors stay execution proceedings as a matter of course in the 
absence of special circumstances, because the result of allowing a judgment creditor to 
levy execution would inevitably interfere with the scheme of distribution of the assets 
pari passu amongst the creditors in accordance with s. 211 (9a), Ordinarily a preferential 
creditor ought not to be restrained from executing a decree unless there are special circtim* 
stances justifying that course (9a). 

(96) Uoyd-Owcn o. Bull [1936] P.C. 322 (324), 165 LC. 696. 

(97) Jyoti Prasad v. Patmohana Collieries [1931J C. 569, 58 Cal. 913, 35 CW.N. 299, 133 
I.C 566; Atul o. Tulsi (19351 L, 991; Margot Bywaters, Ltd. [1942] Ch. 121* 166 
L.T, 372; Marwar Bank v. Kanshi Nath [1915] 30 I.C. 657. 

(98) Currie v. Consolidated R. C. Corporation [1906] 1 K.B. 134; National Bank of Upper 
India o. Copal Das [19251 O. 630, 91 LC. 1053; Margot Bywaters* Ltd.* suma; In 
re Keynsham Co. [itoj 33 Beav. 123. 

(99) Freeman v. General Publishing Co. [1894] 2 03. 380. 

{ijWcstbury v. Twigg fie Co. [18921 1 Q.B, 77. 

0RouQdwood Odliery Co. [1879] i Cb. 373; Margot Bywaters Ltd., supta* 

(3) Freeman v. General Publishing Co. [18^] 2 QJS. 380. 

(4) East Kent Shipping Co. [1868} 18 L,T. 748. 

(5) In re Reynsham Co., supra; see also Poole Firebrick 6c Blue Clay Co. [1873] LJR. 17 
Eq. 268. 

Black 6c Co, [1873] 8 Ch. App. 254 at p. 263. 

(oButa Singh u. People's Bank (Into). 

(8) Atul V. Tulsi (supra). But ttndier tto new eub*8. (2) the executing Court, o nto s it it 
tbe High Court* has no jurisdictimi to set aside attachment dec. 

(9) Marwar Bank u. Ramhi Nath* 

WP- P. Dey h Co. [1951J 33 CWn. 271* 
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There in ah csaeatial distmction between caien relating to stay ci suits and those 
rdiatin^ to stay of execution proceedings <9a). In the case of execution proceedings 
the distribution of assets is necessarily intcrf»cd with If the execution is allowed to 
proceed, whereas in the case of an action to establish a dabn, there is no question of 
interference with the distribution of assets (9a). 

Where in a suit instituted by a company long before it went into liquidation a decree 
for costs was made against the company after liquidation, the liability of the company 
under the decree should not ordinarily be treated in a different way fron\ other liabilities 
and the decree>holder should not be allowed to execute the decree against the company. 
He must prove for his claim with the other creditors (10). 

The power to make an order for the stay of proceedings under a voluntary winding 
up has been given to the Court by this section read with s. 171 (11). In dealing with 
such an application the Court has to see whether a stay will be conducive or detrimental 
to commercial morality and to the interests of the public at large (12). In the case of 
a voluntary liquidation the onus is on the liquidator to show that an order should be 
made staying an action, for prima facie the ordinary tribunal is the proper one to decide 
upon a claim against the company. The proceedings may be stayed when sufficient 
ground is shown to do so, e.g., when existence of the liability is substantially admitted 
and the dispute is only as to what is the exact amount due (13). If the claim is 
undisputed a stay will be granted as a matter of course; but if the debt is disputed 
the Court may allow the action to proceed (14). Unless very exceptional circumstances 
exist, the Court in its discretion will always stay an execution against a company after 
it has gone into voluntary liquidation (15). The plaintiff in the action which is stayed 
is entitled to his costs (16). 

Where the company is in a solvent condition and the resolution for voluntary 
winding up was passed with a view to the company being started after the claims of 
the creditors have been satisfied, proceedings should be stayed subject to the condition 
that all shareholders be given the option of retiring from the company or continuing 
to be its members (17). 

ExaminatioB of persons :—^By this seaion powers hav^been given to the Court 
at the instance of a voluntary liquidator to enforce calls &c: The public examination 
of a promoter or director of a company cannot be said to be a matter similar to the 
enforcing a call &c. It is the exercise of ordinary functions of a company Judge and 
not the exercise of his extraordinary functions that seems to have been contemplated 
in this section (18). In any case this section has to be read in the light of the 
phraseology employed in s. 196 (1) and (2) and in s. 177B (2) of the Act. So in a 
voluntary winding up an application for public examination of a director cannot he 
made under s. 196 ante (IB), In the last cited case the decision of the Bombay High 
Court that a voluntary liquidator is entitled to ask the Court for an order for examina¬ 
tion of persons who were connected with the company with regard to its management 
or formation, and that the Court has power to make such an order (19) has been 
dissented from relying upon Ex p, George Staplyton Barnes [1896] A.C. 146 and /n re 
George Tweddle & Co, [1910] 2 K.B. 697. 


(10) National Bank of Upper India v, Gopal Das (suprak 

(11) Sri Yogasram Pharmacy [1928] A. 2(6726 AX,.J. 249. 

(12) Punjab Co-operative Bank [1919] 41 LC 412. 

(13) Marwar Banx v, Panna Lai [1915] 27 I,C. 685. 

(141 Currie v. Consolidated K. C. Cor]^. (supra). 

(15) Anglo Mtic & Mediterranean Bank u. Barber dc Co. [19241 2 K.B. 410: Buta Singh 
Bank [1931] L. 589. 131 tC. 379. ^ ^ 

) Wexford Picture House Co, [1915] 2 IR, 310. 

(17) Jferwar Bank v, Panna Lai (supm), 

8 ^zaffar Huwain ». HaUm W [t9471 L. 283, 49 PJLH. 175. 

(19)Nowraji v. Luxman {1920] 22 Bom. LJL 219, 55 IjC. 851. 
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DaiiMty «f bookt :-^Wheii the ddivery of the books of the company is necpMory 
fa: the piupose of liquidation, the liquidator in a voluntary srinding up is entided to 
an order for delivoy at the books without prejudice to an alleged right of lira (20). 

As »»an apjdication under this section see rule 157 (b) of the (Meutta High Court 
Rules, 1939. 

217 . All costs, charges and ex^nses properly incurred in the 
wihding up, including the remuneration of the liquidator, shall, sub¬ 
ject to the rights of secured creditors, if any, 
jpdyaWe out of the assets of the company 
in priority to all other claims. 

This section reproduces s. 254 of the English Act of 1929 and is the same as the 
original s. 218. The Select Committee observed: “We have inserted a specific saving 
of the rights of secured creditors thereby merely expressing the law as at present 
interpreted,” 

Priority, Liquidator's remuneration :—Compare s. 193. When the assets of a 
company in voluntary liquidation arc insufficient to discharge its liabilities, the Court 
has power under this section read with s. 193 to make an order, in the exercise of its 
discretion, as to the payment thereout of the costs, charges and expenses (including the 
liquidator's remuneration) in such order of priority as it thinks just, and prima facie 
all the expenses ought to be ptid before the liquidator’s remuneration (21). In the last 
cited case the liquidator was auihorixed to retain tlie remuneration received by him 
before the date of the notic'e of the assessment of income tax. 

Meaning of '*all other claims" :—Costs of litigation during the liquidation ordered 
to be paid, whethet the order is only for payment or payment out of the assets, rank 
before the liquidator's own costs or the general costs of the winding up (22). This 
section does not give the liquidator any priority over secured creditors, except in so far 
as he may be entitled in respect of matters of which the mortgagees had the benefit, e.g., 
expenses of collecting the estate for them (23). 

Cost of Utigation :—^The costs of litigation ordered to be paid out of the assets are 
payable immediately and in f^U in priority to the general cost of the liquidation (24). 
The rule that costs of unsuccessful litigation incurred by a liquidator, whether in a 
voluntary or compulsory winding up, arc payable to the party entitled out of the assets 
of tlie company in priority to the costs of liquidation applies whether the order sim|dy 
diittcts payment of costs, or directs that the costs be paid out of the assets of the 
company, or that the liquidator do pay the costs with libeny to recoup himself out of 
the assets (25). The onus is on the liquidator to show that the condition of the assets 
is such that immediate payment cannot be made, and if he shows that other persons 
have a prior right to or are entitled pari passu with the successful litigant, no order for 
payment will be made without providing for the other claims. The date of the curdcf 
gives no priority, but payment will not be indefinitely postponed until all claims have 
come In (26), 

aO) Findlay t; Waddel [1910] S. C 670. 

(2hBeni.Fclkai Mining Co. [1934] Ch. 406. 

(22) Home Investment Society nsOO] 14 Ch. D. 167; Dominion of Canada Plumbago Co* 

[18841 27 Ch. D, 33; Lon^n Metallurgical Co. [1895] 1 Ch, 73; PStcific Cban sWl- 

cate [1913] 2 Ch. 26, 

(23) Regent's Canal Iron Works Co. [1876] 3 Ch, D. 411. 

(24) London Metailursriical Co. fsunrak 

(25}FBcific Coast Syndicate (nmea); Manecklal o. Sutjapur Mills Co. [1928] B. 252. 50 

Bom. LJt S49, 52 Bom. 477. i i .» 

(20) Manecklal v. Snrjapur Mils Go. (supm). 



mDmt co^iPAift LAW 


it m 


AIunt costs 4Bte.y eoiii|Miiy*s debts ead liebilittes s^After tbc cotti^ cherges and 
expenses have been paid the assets are to be applied in payment of the company’s debts 
and liabilities. When the creditors have been paid in full, any surplus is to be 
distributed among the contributories according to their rights inter se as adjusted by 
the Coun(27}, In this respect compare the provisions of s. 193, 

Solicitor’s claim In the absence of an express agreement the solicitor to a volun* 
tary liquidator has no claim for the payment of his costs against the liquidator 
personally. His claim is against the assets of the company only (28); but Ms costs are 
payable in priority to the liquidatoi*s remuneration (29). The liquidator is not personally 
liable to the solicitor, whether the winding up be compulsory (30), or voluntary (28). As 
to the solicitor’s lien see the case noted below (31). 

Liquidator’s personal liability:—^In proceedings in liquidation where the liquidator 
is the applicant he may, in the case of failure, be ordered to pay the costs personally, 
when the order is usually without prejudice to his right to apply for liberty to retain 
them out of the assets (32). 

Landlord’s right When the liquidator in a voluntary winding up elects, for the 
benefit of the creditors, to occupy lease-hold premises that are part of the estate, the 
landlord is entitled to have the covenants of the lease carried out, and to be paid in 
full, out of the assets got in, all claims due and owing for repairs under the covenant (33). 

218. The winding up of a company shall not bar the right of 
any creditor or contriihutory to have it wound up by the Court, but 
in the case of an application by a contributory, 
s^ng for rights of fhg Court must be satisfied that the rights of 
times. contnbutones wtll be prejuditced by a 

voluntary winding up. 

The section reproduces s* 255 of the English Act of 1929 and is almost identical 
with the original s. 219. 

Creditor’a right:—^Under this section the voluntary winding up of a company is 
no bar to the right of any creditor or contributory to have the company wound up by 
the Court, and a creditor in a voluntary winding up on proving his judgment debt is 
entitled to an order for compulsory winding up. But the rule still prevails that the 
Court in such a case is bound to pay regard not only to the wishes of the petitioning 
creditor, but also to those of all the creditors (34). 

A creditor of a company in voluntary winding up, on proving his judgment debt 
and that his debt has not been paid. Is entitled ex debito justitios to an order for 
compulsory winding up of the company (35). But he is not entitled, as of right, to 
ask the Court to convert a voluntary winding up into a compulsory one, and before 
he can obtain such an order, he must show that he, as a creditor, could obtain, had 
there been no voluntary winding up, order for compulsory winding up (36), or that his 
rights will be prejudiced by a voluntary winding up (37). The fact that the voluntary 

(27) Birch v. Cropper [18891 14 App. Cas. 525. 

(28) /?e Trueman’s Estate, Hooke v. Piper [1872] L.R. 14 Eq. 278. 

(29) /?e Massey f 1870] L.R. 9 Eq. 367. ^ 

(30) Ex parte Watkin [1876] 1 130; Dominion of Humbajso Cow, supra, 

(31 Rapid Road Transit Co. [1909] 1 Ch. 96. o r- 

^ * Hounslow Brewery [18961 W.N. 45. 

m a • Ch- ‘♦*<5: Oak Pits CoUicry Co. flSsi] 21 Ot. D. 322, 329. 

, • Aram Brothers, Ltd. v. Dominion of India (1950) SO C.W.N. 514--M Qutterjae J. 
35 Tames MeUwar & Co. [1940] I CSl 333, vaiaiwr,* j 

® I" Oopal V. Narain Das [19381 A. 623. [1938] All. 943. 

(37) Russell Cordner & Co. [1891J 3 Ch. 171. 
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llqiiidaior nr^ tlii» nominee of t&e shateholders was probably sufficient of itself to.satisly 
the Court that the rights of the creditors would be prejudiced (38). 

Where his debt is dispuledl :^Where a company was in course of a voluntary 
liquidation and a person claiming to be a creditor* but whose debt was disputed by the 
company* petitioned for a compulsory order and it was admitted that there were sufficient 
assets* it was held that the debt being bona fide disputed* the proper course for the 
creditor was to establish his debt at law* and then if he could not get pald» to come to 
the Court for a compulsory order (39). 

It is the duty of a Court which has jurisdiction to wind up companies to enquire 
whether the debt upon which a petition to wind up is founded is really due* and in 
doing so* it can even go behind a judgment or decree in a proper case. Where the Court 
is satisfied that a debt upon which a petition to wind up is founded is a hotly contested 
debt and doubtful* the Court should not make a winding up order based upon such a 
debt (40). 

Liquidator’s right There is no section in the Act which enables the liquidator in 
a voluntary winding up to ask the Court to pass an order compulsorily winding up the 
company (36). 

CoBtnbutories’ right :—^Thc Court will not at the instance of contributories interfere 
with a voluntary winding up by or under the supervision of the Court* except where 
the resolution for winding up voluntarily has been obtained by fraud or by an Inequit¬ 
able overbearing of the rights of a dissentient minority by improper influence (41). 
Allegations of failsc representations and the appointment of the secretary as the pro¬ 
visional liquidator was held sufficient to render it just and equitable to make a 
compulsory order (42). But the only dissentient shareholder is not entitled to present 
a petition for compulsory winding up against the wishes of all other shareholders on 
the mere suggestions of fraud (43). A shareholder who lias not paid his call cannot 
make such a petition (43). 

Wishes of creditors :—The rule still prevails that where a company is in voluntary 
liquidation and a petition is presented for its compulsory winding up* the Court is 
bound to have regard not only to the wishes of the jiciitioning creditor but also to those 
of all other creditors. The rule is not affected by the provisions of this section (44). 

Voluntary winding up when bar to compulsory order : —An existing voluntary 
winding up is generally a bar to a contiibutory obtaining a compulsory order (45). But 
it is no bar* if the general body of creditors desire it although no individual creditor 
proves that his rights wilt be prejudiced by a voluntary winding up (46); for this section 
must be read with s. 174 and 239. The Court may however in its discretion refuse the 
order if It will not benefit the creditors generally, but only the petitioning creditors (47). 

Where the rights of the creditors or the contributories arc not shown to be prejudiced 
by a voluntary winding up, tbe Court is not justified in ordering a compulsory winding 

(38) Medical Battery Co, fl894] 1 Ch. 444; Re Tramway &c.. Foundry Co. [1873] W.N. 160. 

(39) Inventors* Assn. [1865] 2 Dr. & Sm. 553; sec also Imperial G. L. A. Society [1869] 
L.IL 9 Fq. 447. 

(40) Md. Amin Brothers. Ltd. u. Dominion of India* supra. 

(41) London & Mercantile Discount Co. [18651 L.R. I Eq. 277. See also London dc C M. 
Inscc. Co. [18781 11 Ch. D. 140. 

(42) British AlliUccVsscc. Corpn. [1878] 9 Ch, D. 635, 

(43) Ex p. Hartmont [1875] 33 L.T. 637. 

(44) In ft Home Remedies [19431 i Ch. I* 167 L.T. 362. 

(45) Hadldgh Castle Cold Mines [1900] 2 Ch. 419. 

(4$ E. Bishop dt Sons [19001 2 Ch. 254; Hermann Lechenstein dr Co. [1907] 23 T.LJL 424. 
(47) Greenwood dt Co. [1900] 2 03. 306; see also m re Cold Co. [I87S] ll Ch. D. 701; 

dc^ GthOnitom [tmj 2 Ch* 34; CpnsoUda^ed R» M* Detf [1909] I GB* 49L 
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up, though the appUcetkm to that effect filed before the company decided to go 
into voluntary liquidation (48). But where the scheme for reconstruction it eminently 
unfair to au independent minority of the shareholders, the Court will, on the petition 
of one of them, stop the scheme by making a compulsory order> if the contract with 
the new company has not been executed (49). 

Cases where the order will be made A compulsory order may be made on the 
application of creditors, although the company is in voluntary liquidation, where the 
person has been appointed receiver in the debenture*holder'8 action and as the 
liquidator, or where a prima fade case of fraud is established as to the formation cl 
the company or the conduct of itt business, or where there has been great delay in the 
voluntary liquidation, or where the conduct of the liquidation is unsatisfactory, or where 
the company’s liabilities are very great, or where the foundation of the voluntary 
liquidation, as for instance, a reconstruction, is gone, or where the passing of the 
resolution is a breach of faith, or where the circumstances show that a public investiga¬ 
tion is required (50). 

The Court will order a company to be wound up compulsorily, if the resolution for 
voluntary winding up was procured by votes of persons whose conduct requires investi¬ 
gation (51), or it was passed in furtherence of a reconstruction scheme which has fallen 
to the ground (52), or if the resolution for voluntary winding up is invalid (53). But no 
such order will be passed on the petition of a fully paid contributory, unless the Court 
is of opinion that some benefit will result to the shareholders from a winding up by 
the Court (54). 

An unfair and improper sale to a new company sanctioned under s. 213 (now s. 208C) 
by a majority who have other interests to serve will be a ground for a compulsory order 
on the petition of the objecting minority (55). 

If a prima fade case of malpractice is made out, a compulsory order will be made; 
but the malpractice does not include fraud upon the outside world in the course of its 
business (56). 

Whether a company should be allowed to go into voluntary liquidation or com¬ 
pulsory one depends upon the faas of each particular case (57). Where it was stated 
that while the vast majority of the depositors of a bank were from places outside Karachi, 
but the vast majority of loans were made to persons in Karachi and the documents put 
in made it clear that the majority of the creditors from outside Karachi preferred 
official liquidation, the Court ordered the bank to be compulsorily wound up (57). 

After the petition for compulsory winding up by a creditor, a resolution for voluntary 
liquidation was passed by the directors who were the sole shareholders, and voluntary 
liquidators were appointed. The matter was almost compromised before the company 
Judge, but with a view to speedy payment of the debts the company Judge passed an 
order for compulsory winding up. The order was supported by a dissentient director. 
Pending appeal against the aforesaid order all the creditors were satisfied by the 
voluntary liquidators: Held, the order for compulsory winding up should be set aside 
and the fact that misfeasance proceedings were in progress against the appellant director 

f48)Sansar Chand v, Karam Chand [1925] L. 527, 6 Lah. 340. 

(49) Consolidated S. R. M. Deep (supra). 

(50) Hals. p. 416 and the cases collected there. 

(51) Varieties Ltd. [1893] 2 Ch. 235. 

(52) Gutta Percha i^rpn. [1900^2 Ch. 665. 

(53) Haycraft Gold Reduction Co. [1900] 2 Ch, 230; Teed & Bishop Ltd. [1900] 70 L.L 
Ch. 409, 84 L.T. 561; State of Wyomii^ Syndicate [1901] 2 C5i, 431. 

2 Ch. 34; sec also Jubilee Sites Syndicate [1899] 2 Ch. 204. 

(551 Consolidated 8. R. M, De^ (supra). 

(56) Medical Battery Co. [1894] I Ch. 444. 

(57) In re Jetb Singh (I93«] 8. 71, U9 UC. 539; SraWr Clhand n. tmn Ch*»d («p»). 
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by the diiteiitient dkectcMr was no reason Ibr maintaining the order for compvlBCMry 
winding np(58>» 

In a voluntary winding up the order made by the registrar that a claim in respect 
of a Judgment should not admitted to proof does not estop the claimant &0m 
presenting a petition for compulsory winding up, if after the date of the^order he 
ascertains facts which show that the transactions of the company ought to be investigated 
by the official liquidator (59). 

Where supervision order is made ;—The petitioners for a compulsory winding up 
would not be prejudiced by making an order that the voluntary winding up should be 
continued under the supervision of the Court (60). Where a large majority of the 
creditors opposed tlxe |)etition for a compulsory winding up, Vaughan WUliams J. made 
a supervision order, but said that no costs of the liquidation of the liquidator or of any 
one else would be allowed until after taxation (61). In the undemoted case (62) the 
same Judge reluctantly made a supervision order and pointed out the advantages of a 
compulsory order. “The only advantage of a compulsory order would be”, observed 
Kekewich J., **that which would be gained by the public, if those matters were 
investigated” (63). 

Liquidator cannot contest order :—^The liquidator appointed by the company in a 
voluntary winding up or that under supervision of the Court has no right to contest 
an order directing a compulsory winding up (64). In case a voluntary winding up is 
succeeded by a compulsory order, the date of the winding up will be the date on which 
the petition is presented (65). 

220. When a company is being wound up voluntarily, and an 
order is made for winding up by the Court, the 
Power of Court to Court may, if it thinks fit, by the same or any 
adopt proceedings of subsequent order, provide for the adoption of 

voluntary winding up. proceedings in the voluntary 

winding up. 

Date of commencement of winding up :—^The making of a compulsory order does 
not render void the proceedings in the voluntary winding up (66), but the presentation 
of the petition for compulsory winding up is the dale of the compulsory winding up (67), 
For the purposes of preferential payments, however, the winding up dates from the 
resolution (68), but for the purposes of fraudulent preference the presentation of the 
petition corresponds to the act of bankruptcy (69). 

An adoption order as mentioned in this section was made in the case noted below (70). 


(58) Ram Rakba Mai & Sons u. Surindar Singh [1941] L. 134, 43 P.L.R. 33—per Young 
a J. Sc Sale J. 

(59) lneao Ltd. [1922] 38 T.L.R. 797. 

(60) Electrical Engineering Co. [1891] 64 L.T. 658. 

{61)Wamrproof Materials Co. [1893] W.N. 18. 

(62) New Oriental Bank Comn. [1892] 3 Ch, 563 (566). 

(63) Electrical Engineering Co. supra at p. 659. 

(64) People’s Bank of India o. Naraindas [1914] 26 I.C. 553. 

(65) T«uW Co. [1883] 25 Ch. D. 118. 

(66) Thomas o. Patent Uonitc Co. [18811 17 Ch. D. 250; Clcve v. Financial Gorpn. [1074] 
16 Eq. 363. 

(67) Taurine Co. (supra). 

(68) Havana Exploration Co. [1916] I Ch. 8. 

(69) Russel HunW Record Cio. [1910] 2 Ch. 78. 

(70>Hcrtl6fdsbira Brewery Co. [1874] 43 L.J* Cb. 358. 

8i 
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Winding up subject to supervision of Court. 

221. When a company has by special or extraordinary resolu¬ 
tion resolved to wind up voluntarily, the Court may make an order 
that the voluntary winding up shall continue, 
subject to such supervision of the Coun, 
and wim such liberty for creditors, contribu¬ 
tories or others to apply to the Court, and generally on such terms 
and conditions as the Court thinks just. 

resolution for winding up voluntnrily it necessary ;—The Court cannot order 
the voluntary winding up to he continued under supervision unless there is in existence 
a valid resolution for voluntary winding up (71). Dalip Singh J. of the Lahore High 
Court has however held that an order passc'd under this section is not without jurisdic¬ 
tion merely by reason of the fact that the extraordinary resolution was conditional or 
that it was passed at a meeting convened within 14 days of the issue of the notice (72). 

A supervision order can be made only where there is a valid winding up. Hence 
where a creditor challenges the voluntary winding up proceedings as being void, he 
cannot apply for a supervision order (73). 

Appeal ;—^The liquidator himself cannot file an ap(>eal against an order setting 
aside ant order of winding up under the supervision of the Court or an order holding 
that there has been no proper and \alid voluntary liquidation. In such a case the 
party really interested is the company and not the liquidator (74). 

Contributory's and creditor’s application J—A supervision order is not, as a rule, 
made on the application of a contributory unless the winding up resolution has been 
passed fraudulently, or creditors appear to support the petition (75). But in an applica¬ 
tion by a creditor for a supervision order the Ctmrt will always be in favour of making 
the order (76). The petitioning creditor is entitled to his costs as a first charge on the 
assets of the company subject to any prior lien (76). A sujnrrv ision order w'as however 
made on a shareholder's jpetition v^here the only reason for making it was that in a 
proposed sale of the company’s assets the representatives of the new company were 
much the same persons as those who controlled the liquidation (77). 

Who can apply :—A person who has merely a claim for unliquiduted damages 
against a company cannot however petition either for a compulsory or a supervision 
order (78). The question whether the debt of a creditor was incurred before or after 
the voluntary liquidation commenced seems to be immaterial (79). The liquidator of a 
company in voluntary liquidation can apply to the Court for a supervision order (80). 

Petition for compulsory order -If a petition is presented for winding up under 
supervision the Court cannot make a compulsory order on the motion of a creditor (81); 
and if an order is made for winding up under supenision a creditor cannot present a 


Ltd 11901J 84 L.T. 561, 17 T.L.R. 282; Bridpott Old Brewery Co. 
[1867] 2 Ch, App. 191. 

(72)Bahri v. Mandal & Bahri Co. [1930] L. 731, 126 I.C. 74. 

[i8?5j‘?rL*T“46 ^ 

(74>Raian Lai ». John Vareica (1950) E.P, 355. 

9P't*®**®! ® ■^PP” *" ^ Co. [1878] II Ch. D. 701. 

/rain Chemical Co. [1900] 2 F. 402 (Court «rf Seta.). 

Co. [1877] 6 Ch. D. 477; Milford Docks Co. [1883] 23 Ch. D. 292. 
Australia [1895] 1 Ch. 578. ‘ ^ 

(80)^ker^ Cream & Milk Co. [1879] 23 Sol. Jo. 231: Re Zoetlone Co. 


Ch. 495. 

(81) Chepstow Bobbin Mills Co. [1887] 36 Ch. D. 563. 


[1883] 53 L.J 
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pedtkiB liMT cmipiilsory winding ttp» but the olficial reeei^er may do so (82). Bdote the 
headng of a peUttoo by a creditor for winding an insolvent company an extraordiiifiry 
resolution was passed for a voluntary winding up and at the hearing the petitiofim» 
who were supported by a large majority of the creditors and shareholders, asked that 
the voluntary winding up might be continued imder supervision of the Court: field that 
the hearing must be adjourned in order that fresh advertisements may be issued stating 
that only a supervision order was about to be asked for (83)* 

Where an order has been made for a winding up under supervision of the Court, 
the Court has power, if it think ht, to discharge such order and to make one to wind 
up the company compulsorily (84)* 

It is not a matter of course to make a compulsory order; but it would be made 
where the official receiver after such an order would possess any pbwer which the 
voluntary liquidator cannot exercise and which is necessary in order that them may be. 
an efficient winding up in the interest of the creditors and the contributories, e,g,, where 
misfeasance proceedings are contemplated and a public examination is absolutely 
necessary in order to obuin sufficient disclosure (85)* 

Who can appear :-~At the hearing of a petition for winding up tmder supervision 
the liquidator and not the company ought to appear (86). 

Date of commencement 'Fhe date of the commencement of a voluntary winding 
up is not altered by a supervision order (87); but it is altered by a compulsory winding 
up order (88). Where after llie appointment of a provisional liquidator and before the 
petition for compulsory winding up is heard, a resolution for voluntary winding up is 
passed and at the hearing a supenision order is made the winding up commences, not 
from the date of the petition, but as from the date of the passing of the resolution (89). 

Ground of order Personal misconduct of a voluntary liquidator is not in itself 
a ground for making a superv ision order on a shareholder's petition (90). The remedy 
is to bring an action against the liquidator or to remove him (91)* Where the affairs of a 
company are in a hopeless state of insolvency, although the voluntary winding up may 
be opposed by a section of the shareholders, the Court will continue the winding up 
under supervision and appoint liquidators (92). 

Order without jurisdiction :—^Where the Court has no jurisdiction over the subject- 
matter, any judgment p^sed by it will be void and the consent of the parties cannot 
confer jurisdiction on a t'ourt where it docs not exist under the statute, and if it is 
brought to the notice of the Court tliat it lias been led to pass a judgment which is 
a nullity, the Court will of its own motion or on being moved by any person set aside 
its own order which is a nullity (93). In the last cited case the registered office of the 
company in question was originally at Lahore in Pakistan. Tliere was no evidence to 
show that the registered office was iransfcrrcd to Amritsar at any time before the 
partition. The voluntary winding up of the company which was stated to be a members^ 
winding up did not comply with the provisions of s. 207 and the fact was deliberately 
kept concealed from the Court which was deceived into making an order under s. 221, 
representation being made to it that the registered office of the company bad been 

(82) Jubilee Sites Syndicate [1899] 2 Ch. 204. 

(831 New Oriental J^nk Coipn. [18921 3 Ch. 503. 

! 84vL ondon Or Mediterranean Bank [I860] 15 L.T. 153. 

8^ Jubilee Sites Syndicate (supra). 

80) Mont dc piete of England [1892] W.N. 106, 37 S.J. 48* 

87) See Weston’s case [l809] 4 Ch. App, 20. 

(88) Taurine Co. [1883] 25 Ch* D. 1!8<C.A.). 

(89) West Cumberland Occ. Co. [1889] 40 Ch. D. 361; Hornby’s case [1868] 37 1#.J. Ch. 929. 

(90) See Weston’s case [1869] 4 Ch. App, 20. 

(91)Buckley, llth cd., pp. 510-11. 

(92) Prince of Wales Slate Quarry Co. [18691 18 L.T. 77. 

(93)Vasica u. Janda Rubber Works [1950] ip. 188. 
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ti^ftiisferred to Amritsar and a prc^per members* winding up bad taken place, nodoe 
whereof had been given to the Hegistrar in accordance with the Act: Held that the 
order was without jurisdiction and a nullity, and it was open to the Court, on the fact 
being brought to its nodce, to hold that the judgment was null and void and to declare 
it 80. 

S* 216 i —S. 216 enables a creditor to apply to the Court when necessary; so the 
principal reasons for making a supervision order appear to be (1) that the order stops 
action (94) and (2) that it subjects the costs to taxation (91). 

Costs :—^Where on a creditor’s petition for winding up a company under supervision 
of the Court a notice was sened on other creditors who wished to oppose it, but the 
creditors professed to support it instead and were not willing to bear the burden of the 
petition which the petitioning creditor was unwilling to proceed with and the Court 
dismissed the petition, it was held that the supporting creditors were not entitled to 
costs (95). 

For cases of shareholders* petition and creditors’ petition for a supervision order 
see Buckley, 11th ed., pp. 510>11. 

222. A petition for the continuance of a voluntary winding 
up subject to the supervision of the Court 
of petidoii for shall, for the purpose of giving iurisdiiction 
supervision. to thc Court ovcr suits, be deemed to be a 

petition for winding up by the Court. 

Stay of proceedings :—As regards the Court’s jurisdiction to stay suits and legal 
proceedings after presentation of thc petition and after the winding up order, sec ss. 169 
and 171 and the notes under those sections. As regards the procedure sec rule 222 
of the Calcutta High Court Rules, 1939. 


223. The Court may, in deciding between a winding up by the 
Court and a winding up subject to supervision, in the appointment 
of liquidators, and in all other matters relating 

Court may have regard t^e winding up subject to supervision, 
to wishes of creditors and have regard to the wishes of the creditors or 
contributories. contributories as proved to it by any sufficient 

evidence. 

As to how thc Court should ascertain the wishes of the creditors or contributories 
see s. 239. Compare s. 174. 

224. (1) Where an order is made for a 

Power for Court w winding up subject to supervision, the Court 
damrs. may by the same or any subsequent order 

appoint any additional liquidator. 

(2) A liquidator appointd by the Court under this section shall 
have the same powers, be subject to the same obligations, and in all 
respects stand in the same position as if he had been appointed by 
the company. 


(94) See Bt. 169, 222 & 225. 

(95) Mahomed Hassan v. Varadarajalu [1957} M. 96. 
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(3) The Court may remove any liqui<hitor ao ap^inted by the 
Court or any liquidator continued under the supervision order, and 
fill any vacancy occasioned by the removal, or by death or resignation. 

S«eimty :—U an additional liquidator is appointed by the Courts he will be required 
to give security (96). 

Appointmeiil pf additional or new liquidator :—Where in an application for the 
appointment of an additional liquidator and for a supervision order objection was taken 
to the person suggested for the office on the grounds, (1) that his firm acted as creditors 
of the company and (2) that the existing liquidator was also an interested party he 
being the maimging director of the company, the Court superseded the appointment 
of the eusting liquidator, confirmed the appointment of the person suggested and con¬ 
joined with him a person unconnected with the company (97). After the supervision 
order the shareholders can resolve on the appointment of a new liquidator and inform 
the Court of their wishes (98). 

If a company, in passing a resolution for voluntary winding up, has omitted to 
appoint any liquidator, the Court may appoint one by the supervision order (99), 

Removal of liquidator :—^Where a company is being wound up voluntarily under 
supervision of Court, the Court lias discretional y power lo remove the liquidators 
appointed by the company without proof of misconduct or unfitness on their part, if 
having regard to all the circumstances it is of opinion that their removal will conduce 
to the more efficient winding up of the company (1). This section enables the Court to 
remove liquidators after the supervision order, while s. 213 empowers the Court to 
remove liquidators appointed by the company or the Court in a voluntary winding up. 

Powers of liquidator the winding up under supenision the liquidator has no 
power to bind the company by a new contract to pay the depositors an increased rate 
of interest (2). Where a suit has been brought for enforcing a call by a voluntary 
liquidator and dismissed, a subsequent application by a liquidator under supervision 
of the Court is barred (3). 


225* (1) Where an order is made for a winding up subject to 
supervision, the liquidator may, subject to any restriction imposed 
T,- . , . s Court, exercise aU his powers without 

order!” ** s“P«vwon sanction or intervention of the Court, in 
the same manner as if the company were being 
wound up altogether voluntarily. 

(2) Except as provided in sub-section (1), and save for the 
purposes of section 196, any order made by the Court for a winding 
up subject to the supervision of the Court shall for all purposes, 
including the staying of suits and other proceedings be deemed to 
be an order of the Court for winding up the company by the Court, 


(96J Hampdiire Land Co. [18SW 2 Ch. 632. 

WiArgjrlU Ltd. v. Ritchie & Wteman [1914] S.C. 91S. 

(M) London Quay* & Warehouse Co. [1868] 3 Ch. App. 394. 

(WjMontrotier Asphalte Ca [18741 W.N. 172, 22 W.R. 895. 

(l)Mmeillet Ext^ion fitc. Co. [1867] Lit 4 Eq. 692; sec also Exp. Pulbiwdt [18641 
2 I>c G. oC S* 348. ^ 

of En^nd Banking Co. [18691 4 Oi. App. 14. 

(3)Santmiti Trading Oorpn. [1928] A. 675, 111 I.C 654. 
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and shall cohfer full authority on the Court to make calls or to 
enforce calls made by the liquidators, and to exercise all other 
powers which it might have exercised if an order had been made for 
winding up the company altogether by the Court. 

(3) In the construction of the provisions whereby the Court is 
empowered to direct any act or thing to be done to or in favovur of 
the ofiOicial liquidator, the expression “official liquidator’* shall be 
deemed to mean the liquidator conductiing the winding up subject 
to the supervision of the Court. 

Courtis control :—^As a general rule a winding up under supervision of the Court 
should be terminated in the same way as a purely voluntary winding up (4). So far as 
the Court does not interfere, a winding up under supervision remains essentially a 
voluntary winding up, but the Court has full authority to interfere and to exercise to 
any extent the power which it might have exercised in a compulsory winding up (4). 
Generally a winding up under supervision is not conducted under so intimate a control 
of the Court as to put the Court in a position to judge of the correctness of the liqui¬ 
dator’s action and the completeness of the winding up (4). Under this section it is not 
beyond the powers of the Court to make an order dissolving a company in the course 
of a winding up under supervision (4). 

Where there has been a supervision order, the Court by s. 95 of the English Act 
of 1862 (corresponding to s. 179 of the present Act) is at liberty, without any special 
resolution of shareholders, to sanction an arrangement which in case of a winding up 
altogether voluntary could only be made by a special resolution under s. 161 of the 
English Act of 1862 (corresponding to s. 20BC of the present Act) (5). In the last cited 
case the Court sanctioned the arrangement under s. 95 of the English Act of 1862 
(corresponding to s, 179 of the present Act) but gave to the dissentient shareholders the 
alternative of selling their shares as provided by &. 161 of the English Act of 1862. 

Staying of suits etc. :—Where a company is being wound up by or subject to the 
supervision of the Courts any attachment, sequestration, distress or execution put in 
force against the estate or effect of the company is, unless leave to proceed is given by 
the Court, avoldcti altogether, so that no interest in any goods seized is acquired, even 
as against third persons (6). 

The C^urt will set aside a judgment obtained without leave after the making of 
the winding up order (7). The provision applies for distress (8). 

Agreement for sale :—^An agreement for sale of a company’s property by the 
liquidator is intra vires (9) although the winding up be under supervision of the Court (10). 

Effect on contractWhere a company went into voluntary liquidation and after¬ 
wards a supervision order was made, and a broket had a contract for five years at an 
annual salary and commission, it was held that the claim for commission could not be 
sanctioned (11). A compromise between the claimant and the liquidator, whidi is 
otherwise binding on both, cannot be objected to by the parties merely because the 
liquidator did not obtain the sanction of the Court (11). 


(4) Carwar Co. Ltd. [1882] 6 Bom. 640. 

(5) Cambrian Mining Co. [1882] 48 L.T. 114. 

(6) Artistic Colour Printing Co. [1882] 21 Ch. D. 510 (C.A.). 

(7) Harford v. Amicable M. L. A. Co. (1871] 5 I. R.CX. 368; «ec «. 171 and notM. 

(8) HigginBhaw Mille dtc. (1896] 2 Ch. 544 (C.A.). 

(9) Bank of South Australia No. 2 (1895] 1 Ch. 578 (C.A.). 

(101 ^key Brook Coal Co. [1871] LJL 12 Eq. 472. 

(ll)Mcaurc’8 case (1870] 23 L.T. 685. 
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R^strletiM* t—As to the ratrictiom imposed by the Court see the cases* hoted 
bdd9r(12). Restrictioas will not be placed imlcss there be necessity for doing so (IS). 

Ap|ie«l s—It is provided by sub-s. (2) that the orders passed by the Court in 
winding up proceedings under the supervision of the Court stand for all purposes on the 
same footing as orders passed during such proceedings when the winding up is by the 
Court. Hence an appeal is competent from an order passed in winding up preceolings 
under supervision of Court (14). 

As to the sending of notice of the order under this section to the registrar, see 
rule 65 of the Calcutta High Court Rules, 1939. 


226. Where an order has been made for the winding up of a 
company subject to supervision, and an order is afterwards made 
for winding up by the Court, the Court may, 
by the last-mentioned order or by any subse¬ 
quent order, appoint the voluntary liquidators 
or any of them, either provisionally or per¬ 
manently, and either with or without the addition of any omer 
person, to be official liquidator in the winding up by the Court. 


Appointment in certain 
cases of voluntary liqui¬ 
dators to office of official 
liquidators. 


Supplemental Provisions. 

227. (1) In the case of voluntary winding up every transfer 
of shares, except transfers made to or with the 
Avoidance of ttansfers, fanction of the liquidator, and every alteration 
etc., after cwnmencement in the Status of the members of the company 
of winding up. made after the commencement of the winding 

up shall be void. 

(2) In the case of a winding up by or subject to the supervidon 
of the Court, every disposition of the property (including actionable 
claims) of the company, and every transfer of shares, or alteration 
in the status of its members, made after the commencement of the 
winding up shall, unless the Court otherwise orders, be void. 

Scope :—The difference between this section and s. 57 of the Presidency Towns 
Insolvency Act III of 1909 is that while bona fide pavnffints to creditors by an insolvent 
subject to the provisions of the latter Act are permissible and valid and may generally 
be quite proper, payments to creditors of debts previously incurred by a company £rom 
the moment of the presentation of the petition for winding up become improper aliena¬ 
tions and void. For the purpose of the section it is wholly immaterial whether the 
person making or receiving the payment had or did not have notice of the presentation 
of the petition for winding up, whereas it would be essential under s. 57 of the 
Presidency Towns Insolvency Act for a person claiming the proteaion of that section 
to show that the transaction claimed to be valid was without notice of the fnrwntation 
of any petition (15). 


(12) London Quays dec. Co. (18681 3 Ch. App. 394; Rochdale's Property Co. 118791 12 
Ch. D. 775; Watson dc (18911 2 Ch. 5S. 

(13) Owen's Patent Wheel dtc., [18731 29 L.T. 672. 

(H)Tabha Mai v. Jagraon Trading Syndicate (19351 L. 174, 158 I.C. 853. 

(15) All India Home Relief Assurance Co. [1939] S. 196. 
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Dale of commencement of windUng up s —winding up by the Court dates from 
the presentation of the petition (16)t wliile a voluntary winding up or a winding up 
subject to the supervision of the Court dates from the passing of the resolution authtniz- 
ing the winding up (17). A special resolution was deemed to have been passed at the 
date when it was confirmed(18). But confirmation is no longer necessary; sec the new 
sub-8. (2) of 8. 81. 

Transfer of shares :—^The execution of a transfer of shares without the sanction 
of the liquidator is void but not illegal (19)^ and an action may lie for refusal to execute 
a transfer although tlie sanction has not been obtained (20). The liquidator has the 
power of sanction which involves the power to alter the register of members (21). As 
to a transfer of shares to the liquidator see I'iniVig’s case (22). Where successive transfers 
are sanctioned by the liquidator under this section^ the ultimate transferee only is liable 
to contribute as a present member, the transferor and the prior transferees being liable 
as past members (23). Where shares are pledged without the permission of the Court 
the transaction is void (24). 

Where the contract was to deliver registered shares on a certain date, but the 
transferor could not deliver such shares on account of the company having gone into 
liquidation in the meantime, the promisee was entitled to get back the money paid to 
the promisor (25). 

A transfer of shares after the commencement of the winding up made without 
previous sanction of the Court is not void. Complete discretion has been left to the 
Court to do whatever it may think just; but an order that the transaction should stand 
would not ordinarily be made without good grounds (26). 

Transfer of debentures :—The right to transfer debentures is not affected by the 
winding up (27). Where a dcbeniure was issued by a company between the date of 
presentation of the petition for winding up and the date of the order for its compulsory 
winding up, it was held that notwithstanding the debcnture-holcfcr’s knowledge of 
presentation of the petition, he was entitled to a declaration that the debenture wa's 
valid, that the costs of his successful application might well be regarded as mortgagor's 
costs and must therefore be added to his security and that the costs of the liquidator 
must be included in the costs of liquidation (28). 

Alteration of status :—^The words in the section forbidding alteration of status do 
not affect such transfers as are expressly authorized by the preceding words (29). 

Transferor &. transferee between the transferor and the transferee the 

liability of one to the other is not affected by the Act (30); but the Court will not give 
effect to the transfer by ordering registration (31). 

Forfeiture of shares ;—Where a forfeiture has been validly made before the com¬ 
mencement of a voluntary winding up, the liquidator cannot under sub-s. (I) cancel the 


(16) S. 168. 

(17) S. 204; Buckley Ilth ed., pp. 477-78. 

(18) Weston’s case [1869] 4 Ch, App. 20. 

(19) Rudge V. Bowman [18681 L.R. 3 Q.B. 689. 
f20)Biedcnnan v. Stone [1867] L.R. 2 CP. 504, 

[21)Dcve o. Financial Corpn. [1873] L.R. 16 Eq. 363. 

122) [1870] 6 Ch. App. 96. 

(23) Taylor, Phillips & Rickard’s case [1897] 1 Ch. 298 (C.A.), 

(24) Union Indian Sugar Mills [1933] A. 607. 

(25) Iredale u. General Securities Corpn. [1916] 33 T.L.R. 67 (C.A.). 

(26) Birchand t;. John Bros. [1934] A. 161. 

(2p Farmer v. Goy & Co. 2 Ch. 149; cf. Rhodesia Goldfields [19101 I Ch. 239. 

>251 Ch. 828; see also WUtshlrc Iron Co. [1^1 3 Ch. App. 443. 

(29) Taylor, Phillip & Rickard’s case [1897] 1 Ch. 298; Massey’s rase ^907] I C^S82 ; 

„„ Sussex Brick Co. [1904] 1 Ch. 598. i i 

(30) Rudge V. Bowman [18581 L.R. 3 Q.B. 689. 

(31) Onward BuUding Society [1891] 2 Q.B. 463. 
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toMnire ($2). But the pewer of fotieitufe may be eaterdsed by the directors alt^ the 
commeiieement of a volimtary winding up, if they obtain sanction of the liquidator or 
a general meeting (33). 

SUES. (2) After the winding up order is made any payment made during the 
pendency of the winding up petition or after the winding up order is Invalid (34). The 
effect of this section is to make the directors prima jade liable for all moneys of the 
company expended by them, not in the ordinary course of business, since the commence¬ 
ment of the winding up, and that an account of moneys so expended must be taken (35). 
Paym^t by the company after the commencement of its winding up, of a debt previously 
due, is not, even in the case of a perfectly bona fide debt of the company, a transaction 
to which the Court will, in the exercise of its discretion give validity (36). Payment 
for goods supplied after the petition for winding up was presented was allowed in the 
last cited cose. Transactions made after the commencement of the winding up which a 
Court would validate under this sub-section are transactions bona fide entered into by a 
company for the benefit of the company and those interested in the assets of the com¬ 
pany, for preserving the business of the company as a going concern and not to the 
detriment of other creditors (37). In the case of a winding up by or subject to the 
supervision of the Court every disposition of property of the company shall be void 
unless the Court otherwise orders Although any disposition of the assets of the 
company after the winding up order is made and before the appointment of an official 
liquidator is not regular, as the property is then in the custody of the Court constructively, 
where the company has no creditor and the contributories in a meeting unanimously 
declare a dividend, the dividend so distributed will not be ordered to he re paid to the 
official liquidator, as the only {persons interested in the assets are the contributories 
themselves (39). So where a lease was granted to certain persons pursuant to a resolution 
of a general meeting of shareholders after a petition for winding up presented by some 
of the shareholders had been dismissed, but on appeal the company was ordered to be 
wound up compulsorily, the Judicial Committee did not allow the official liquidator to 
impugn the lease, as the company had no creditors and the only persons interested were 
the shareholders who had by an unopposed resolution approved of the lease (39). 

Where during the pendency of a winding up proceeding a bank agrees to employ a 
cashier and to transfer his unsecured deposit in the bank into a security deposit and 
does so transfer it, the whole transaction is void under this sub-section. Inasmuch as 
the cashier obtained an undue advantage over his fellow creditors, the Court would not 
validate the disposition by giving it its sanction (40). 

Where an insurance company makes payments between the commencement of the 
winding up an<^the date of the winding up order to some of its policy-holders in respect 
of their policies, the amounts of which have become due, such payments being payments 
of debts by the company to its creditors amount to disposition of property within the 
meaning of this sub-section and cannot be validated (41). 


(32) Daw’s case [1868] 6 Eq. 232. 

(33 Ladd’s case [1893] 3 Ch. 450, 

(34) Gorakhpur Electric Supply Co. n. R, E. Nariman & Co. [1948] A. 75, 228 I.C. 609, 

ri947] A.L.J. 319, [194:n dw,N. 29 , • 

(35) Neath A C. Works [18871 56 LX 729. 

(36) Civil Service dc General Store Ltd. [1887] 58 L.T. 220. 

(37) All India Home Relief Assurance Co. [1939] S. 196. 

{38)8abapathy v. Sabapathy Press Co, [19301 M. 1012, 59 M.L.J. 826, 129 I,C. 40. The 
practice of the Court is to allow them it made honestly and in the ordinary course 
of business; ibid. As to what U in the ordinary course of business and biana fide 
see the next note. 
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If the directors have entered Into a contract and make payments on it during the 
vindiiig up proceedings, they do so at thdur peril Excepting those cases In which it 
would be held that the payment was necessary for the winding up or for the caitying 
on of the business of the company pending the hearing of the winding up petition, the 
directors must be aware that there is always a risk of such payments being void under 
this section. In the sense that the directors are aware that they are making unauthorised 
paymentSf they arc disposing of the property of the company wrongfully (42). 

Sub*s. (2) intends to prevent any improper alienation and disposition of the property 
of a company in extremis during the period which must elapse before a windi||g up 
petition can be heard. Any bona fide transaction carried out and completed in the 
ordinary course of current business can however be sanctioned. This power is given 
for the benefit and interest of the company so as to ensure that a company which is 
made the subject of winding up petition may nevertheless obtain money necessary for 
carrying on its business and so avoid its working being paralysed; but the Court will 
not allow the assets of the company to be disposed of at the mere pleasure of the 
company and thus cause the fundamental principles of equity among its creditors 
being violated (43). 

The presentation of a petition for winding up renders an arrangement come to on 
the same day invalid as being an ^'alteration of the status of its members made after 
the commencement of the winding up** (44). 

Jurisdiction of Court :—^It has recently been held in England that the Court has 
no jurisdiction to make an order under this section declaring disposition of property of 
the company void or not void before the order for winding up the company has been 
made. Thus where on 11 >11-1947 a petition for winding up a company was presented 
and the hearing was adjourned from time to time, and on 19-1-1948 an application was 
made for an order under the corresponding section (s. 173) of the English Act of 1929 
that certain disposition of the company's property be not void, it was held that although 
if a winding up order were made the date of commencement of the winding up would 
be the date of the presentation of the petition, it could not be said that a winding up 
was in progress on 19-1-1948, because the petition might ultimately be dismissed or 
withdrawn, and consequently the Coun had no jurisdiction to make an order under the 
aforesaid section (45). In the last cited case the Court refused to make the order on the 
incomplete knowledge as to the ultimate fate of the winding up petition. 

Ordinary course of business :—^There is a dividing line between what is the 
ordinary course of business before a winding up petition is presented, and what is the 
ordinary course afterwards. Before a petition is presented it is in the j^rdinary course 
of business for a company to pay all its debts and incidentally to give security to its 
bankers for any overdraft or loan it may arrange. But after a petition is presented the 
situation is dillerent. Prima facie all debts will have to be paid pan passu. Therefore 
it is no longer in the ordinary course of business to pay one creditor in full to the 
detriment of his fellow creditors (46). The transaction entered into by a creditor in 
ignorance of the presentation of the petition would be rare but knodledge of the 
petition, though an element to be considered, is not conclusive on the question of bona 
fides (47). 


(42) Peninsular Locomotive Co. v, Reed [1937) Pat. 293. 

(43) Tulsidas v. Industrial Bank [1931] B, 2, 54 Bom. 718, 32 Bom. L.R. 953; O. L. 
^rakh^i^ El^tric Supply Co. v. Siemens (India) Ltd. [1940] A. 514, [1940] All 

{44)OriinW c]Ln«m^dI?Bank [1868] Lit. 5 Ea. 420. 

1 AJEJL 225. 

Industrial Bank, (supeal 
(47) Tulsidas v, l^ust^ Bank, (supa), 
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The fAjmmt made to a creditor oa the baab of hia decree after the preaeotatioii 
of the petitioa lor wiadiag ap is not valid merely because he could have recovered the 
money before die date of presentatioii of the pedtum for winding up, if*the company 
had not delayed execution It is wrong to say that any creditor who can bring pressure 
to bear on the company should have preference over a creditor who cannot (48). 

Discretion of Court:— ^It has recently been held in England under the correspond* 
Ing section viz,, $. 227 of the English Act of 1948» that the legislature having 
omitted to indicate any particular principles which should govern the exercise of the 
discretion vested in the Court by this section, must be deemed to have left such 
exercise entirely at large and controlled only by those general pnnciples which applies to 
every kind of judicial discretion. In exercising its discredon the Court must decide 
what would be just and fair in the circumstances of each case, having special regard 
to the question of good faith and honest intendon of the persons concerned (49). 

S. 227 (2) is a discretionary section by virtue of the words ^'unless otherwise orders”* 
In exercise of the discredon the Court must have in mind the fundamental principle 
that the assets of the company shall be, so far as possible and subject to certain well 
recognized exceptions, distributed pari passu between the creditors and subject as 
aforesaid no creditor shall obtain an advantage over any other creditor (50), 

228. In every winding up (subject in the case of insolvent 
companies to the application in accordance with the provisions of 
this Act of the law of insolvency) all debts 
0“ a contingency, and all claims 
against the company, present or future, certain 
or contingent, shall be admissible to proof against the company, a 
just estimate being made, so far as possible, of the value of such 
debts or claims as may be subject to any contingency or for some 
other reason do not bear a certain value. 

Application of the section :—^This secdon applies where the assets of the company 
are sufficient to pay all its debts and liabilities as well as the costs of liquidation. 
Where the company is insolvent the provisions of the next following section will apply. 
Every company in liquidation will be deemed to be insolvent undl it is shown ^at 
the assets are sufficient for payment of the debts in full (51). The section is applicable 
to voluntary winding up ato(52). 

The expression “the law of insolvency” should be narrowed down to indude <mly 
the “rule” as given in ilic next section. The Companies Act does not import all the 
provisions of the Provincial Insolvency Aa and in particular s. 28 (2) of the latter Act (53). 

Ail debts are provable :—^Every kind of liability, however difficult of valuation, is 
provable unless dedared by the Court to be incapable of being fairly valued (54), the 
object of the Act being to put all unsecured creditors upon an equality and to pay pari 
passu {S5). A debt payable abroad in foreign currency is provable at the rate of 
exchange ruling on the date when the debt became due, and not at the rate ruling 

(48) O. L. Gorakhpur Electric Supply Co. v, Siemens (India) Ltd., (supra). 

(49) Stcanc*s (Boummomomh) lS. [19501 1 AJBJR. 21. 

(50) Haiiilal o. Benares Bank {I942J A. 141, [1942] AJLJ. 78, fl942] All. 86. 

(51) Milan Tramways Co. [1884] 25 On, D, So? at p. 591 per Lmd Mbome L. C 

(52) James Smith A Sons v, Goodman [1936] I Ch. 216. 

(53) AlUance Bank of Simla v, Feroz sWh [1936] Pesh. 57, 160 IC 908 dissenting frtm 

u^Dchta Dun Mussooree E. Tramways Co, [1929] A. 353, 51 AH. 

(54) Hardy v, FothergiU [1888] 13 App. Cas. 351. 

(55) Pet Undky L. J, in re 0a|t Ku Colliefy Co. [1882] 21 Ch. D. 322 at p. SA 
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on the date of the winding np order, the correct date being the date of the breach 
any i not the date of the winding up (56). Where A by his contract was to be paid 
Es. 1,000 on dhy breach of its terms, he was entitled to prove for Rs. 1,000(57). 

Right of set off :*^The right of set off may be exercised in respect of claims arising 
before the winding up commenced, although not ascertained until afterwards (58), and 
unliquidated damages for breach of contract can be set off against a liquidated sum (59). 
Ihe liquidator may disallow a proof in whole or in part if the company, as a matter 
of account, has a set off (60). 

Insurance policies:—^In the winding up of an insurance company which issues 
policies to employers to indemnify them against claims by their employees in respect 
of accidents, the policy-holders arc entitled to prove in respect of (1) obligations presently 
incurred under the contract of insurance at the date of the winding up, (2) obligations 
presently incurred under the contract of insurance since the date of the winding up 
and (3) estimated loss incurred by the repudiation of the contract of insurance limited 
to the proportion of the premium unexhausted (61). 

Actionable claims :—A contributory having bought up a debt of the company for 
less tlian what is actually due may, in the absence of fraud (62), prove for the full 
amount (63); but the case is otherwise if he stands in a fiduciary relation to the 
company (64). 

Interest :—Interest is payable up to the date of payment to those creditors, if any, 
whose debt carried interest, but no interest should be paid to the creditors whose debts 
did not carry interest even when the company is found to be solvent (65). Where a 
creditor appears in response to a notice issued by the liquidator at the Court’s direction, 
but does not press for interest his costs may be ordered to be paid out of the assets of 
the company (65). 

Proof of debts A judgment would always be prima facie proof of a debt. It is 
only when there arc circumstances casting doubts on the correctness of the debt, as 
proved by the judgment, that the judgment may be set apart and independent proof 
may be called for (66). See notes to the next section. 

As regards proof of debts and claims see rules 123 to 137 of the Calcutta High Court 
Rules, 1939. 

229. In the winding up of an inisolvent company the same 
rules shall prevail and be ooserved with regard to the respective 
rights of secured and xmsecured creditors and 
ApjrficaUon of i^i- jq debts provable and to the valuation of 
up of insolvent companies, annmties and future and contmgent habuities 
as are in force for the time bemg under the 
law of inolvency with respect to the estates of persons adjudged 
insolvent; and ail persons who in any such case would be entided 


(36) British A. C. Bank [1922] 2 Oi. 575, 

(57) Calcutta Steam Tug Assn. [1865] 1 Ind. Jur. N.S. 352, 

{5S)VTOgreBft Assurance Co., ex parte Bates [1870] 39 L.J, Ch. 496. 

(59) Mersey Steel & Iron Co, o. Naylor, Benison a Ca [1884] 9 Ann. Cas. 434* 

(60) National Vi^olemcal Bread dec. Co, [1892] 2 Ch. 4^. 

(61) Law Car dc General Insurance Corpn. [1912] W.N. 299, [1913] 2 Ch. 103. 

(62) Jones u. Cordon [1877] 2 App. Cas. 616. 

(03) Humber Iron Woriw [1869J 8 Eq. 122. 

(64) li^rial Land Co. [1876] 4 Ch. D. 566* 

222, [1947] 1 MX,J. 242, 

(66) Unioa Indian Sugar MBls v. Biij lal [1927] A. 42S, 25 A4[*J, 450. 
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to prove for and receive dividends out of the assets of the company 
may come in under the winding up, and make such claims against 
the company as they respectivwy are entitled to by virtue or this 
section. 

Sco|>e This section says that in the winding up of a company cenain rules only 
of the law of bankruptcy, and not the whole of them should prevail (67). This section 
does not incorporate in the Act the provisions of s. 49 of the Presidency Towns Insolvency 
Act ni of 1909, and all questions regarding priority of debts in winding up proceedings are 
governed solely by the provisions of s. 230 post. Apart from the exceptions contained 
in that section the assets of the company must be applied in satisfaction of its liabilities 
pari passu (68). 

Insolvoney Acts in force :—^In the Presidency towns of Calcutta, Madras and 
Bombay and in the town of Karachi the law of insolvency in force is the Presidency 
Towns Insolvency Act (Act 111 of 1909). In the rest of the Dominions excepting the 
Scheduled Districts the Provincial Insolvency Act (Act V of 1920) applies. As regards 
the rules relating to the respective rights of secured and unsecured creditors and to 
debts provable and to the valuation of annuities and future and contingent liabilities, 
see s$. 46 to 50 of the Presidency Towns Insolvency Act and ss. 45 to 50 of the Provincial 
Insolvency Act. 

How far applicable :—^A Full Bench of the Allahabad High Court has held that 
the phrase “the same rules .... under the law of insolvency** in this section is wide 
enough to include rules contained in the Provincial Insolvency Act, rules made under 
any power conferred by that Act and rules of practice, unless there is something in the 
Companies Act itself already providing for the matter in question, or in conBict with 
the rules which it is proposed to import (69). But the Peshwar Court has held in a 
case that the above phrase should not be widened to include the whole of the law of 
insolvency as contained in the Insolvency Acts and in particular s. 28 (2) of the Provincial 
Insolvency Act (70). This latter view is in accord with the decisions of English Court 
(sec below). 

Where there are mutual dealings between an insoUent and a creditor, an account 
has to be taken of what is due from the one to the other in respect of such mutual 
dealings, and the balance of the accounts, and no more, has to be paid by one to the 
other (71). The law is not that the leccivcr-m-insolvency can recover the full amount 
due to the insolvent* leaving the creditor to take a pro tata dividend only. The above 
principle of s. 47 of the Provincial Insolvency Act, and s. 47 of the Presidency Towns 
Insolvency Act applies to companies in liquidation by virtue of the present section 229, 
the only exception being the case of a contributory who cannot set off the debt due to 
him or any dividend that may come to him afterwards against the calls (72) 

English law :—In England it has been held that the corresponding section of the 
English Act does not import into the winding up the bankruptcy rules relating to 


(67) Albion Steel Wife Co. fl878] 7 Ch, D. 547 (550). 

(68) Northern Bengal Co. [1937] 41 C.W.N. 458; Ganges Steam Navigation Co. [I866J 
Ihd. Tur. N.S. 394. 

(69) Hansraj v, Dchra Dun Mussoorcc E. Tramways Co. [1929] A. 3S3 (F.B.), 51 AH. 
695 119 I*C. 273. 

(70) Alliance Bank of Simla v, Feroz Shah [1936] Pesh. 57, 160 LC. 908; Hamm] o. 
Dehra Dun Mussoorce E. Tramwavs Co., (supra). 

(71) Chapman v. Darby [1689] 2 Vcm.'lI7. 

(72) Kii»ma C^ndra v, Paban Dhanabhandar Co. [1934] 39 CW.N, 106 per R. C. NBtter 
J.* Mukherjee A. C. J. concurring. 
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reputed ownership (73), requiring a petitioning creditor to surrender or value his 
security (74), restricting the rights ol creditors under attachment of debts (75)i giving a 
lessor a right to distrain for rent due before the winding up (76), depriving an execution 
creditor, where the sheriff has notice of a bankruptcy within founeen days after sale, 
of the fruits of his execution (77), and the calculation of interest on debts for the purposes 
of the dividend (78). Only the rules relating to the following arc applicable viz., (1) the 
rcspcaivc rights of secured creditors inter se and unsecured creditors inter set (2) the 
debts and liabilities provable(3) valuation of annuities and future and contingent 
liabilities, and (4) mutual credit and set off (79). But the phrase “with regard to the 
respective rights of secured and unsecured creditors and debts provable** is not wide 
enough to incorporate s. 60 of the English Bankruptcy Act, 1914, nor can the section 
possibly come within the words by reason of a reference to future and contingent 
liabilities in regard to which s. 60 can be fairly described as a rule relating thereto. 
$. 262 of the English Companies Act of 1929, corresponding to the present section, has 
been strictly consuiicted and it has been held in numerous cases that the section docs 
not inuoduce into a winding up bankruptcy rules in a number of matters (80). For 
instance a winding up Court, unlike an insolvency Court, cannot take cognizance of 
and adjudicate on the title of third persons except to the limited extent mentioned in 
$ 5 . 231 and 232; and if it is necessary to impeach such title, the liquidator must have 
recourse to regular suits cognizable by ordinary civil Courts (81). 

Effect of bankruptcy rules :—^Thc effect of the Introduaion of the bankruptcy 
rules is (1) to exclude from proof unliquidated damages for tort and (2) to prevent a 
secured creditor from proving for the full amount of his debt and subsequently realizing 
his security (82). 

The word “rules” in this section should be understood in the sense of “provisions” 
and should not be restricted to rules made under the Bankruptcy or Insolvency Acts (83). 
Where a debtor has assigned a debt, notice by the assignee to the person owing the 
debt will take it out of the order and disposition of the debtor (84). 

In winding-up, whether compulsory or voluntary, of an insolvent company all 
unsecured creditors are to be paid pari passu and the appropriate date for ascertaining 
their legal position is the date of the commencement of the winding up (85). The 
object of tliis is to prevent the injustice and scrambles and intrigues which would arise 
if the company was to be at liberty to prefer one creditor to another. An exception 
is made by s. 230 (85). 

Solvency and insolvency of companies :—A company in liquidation will be deemed 
to be insolvent until the conuary is shown (86). A company in liquidation becomes 
solvent as soon as it has paid off its liabilities existing at the date of the winding Up 
order. When these liabilities have been discharged, creditors are entitled to subsequent 

(73) Gorringe o. Irwell &c. Works [1886] 34 Ch. D. 128. 

(74) Moor V. Anglo-ltalian Bank [1879] 10 Ch. D. 681. 

(75) National U. I. Corporation [19011 1 Ch. 950. 

(76) Coal Consumers* Association [1876] 4 Ch. D. 625. 

(77) In re Richards & Co. [1879] 11 Ch. D. 676. 

(78) Agricultural Wholesale Society [1929] 2 Ch. 261. 

(79) For cases sec Gorc-Brownc, 36th cd., p. 549. 

(801 Health Promotion, Ltd. [1932] 1 Ch. 65~~pcr Maugham T. at p. 69. 

(81) Hansraj v. Dehra Dun Mussooree £, Tramways Co. (supra) at p. 362 per Nlamatulla T* 

(82) Gore-Browne 36th ed., p. 550. 

(83) Anand v. Dlnshaw k Co. [1942] O. 417, [1942] O.W.N. 319, 200 1C. 485. 

(84) Mudaliar v. Ayyangar [1901] 25 Mad. 406. 

‘ ’KTOjESTSlnai'”''^“ “«"■ •»K.K, 

(86) Milan Tramway* Co. [1884] 25 Ch. D. 587, 591. 
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interest when thdr debts carry interest (87). But interest in respect o£ debts which do 
not carry interest cannot be paid in a winding up (88). 

Effect ol contiwct :-~Tbe tfhct of a company going into liquidation, while a 
contract entered into by the company before liquidation is subsisting, is the same as 
when a party to a contract becomes bankrupt or insolvent The bankruptcy or insolvency 
of a party may not alone necessarily result in such an incapacity to perform the contract 
as to entitle the other party at once to treat it as broken and to claim damages, because 
it may be for the benefit of the bankrupt or insoh^nt or of his estate to complete the 
contract and the representatives of his estate may be authorized to do so. The law does 
not require that the trustees in bankruptcy should give express notice, within a reasonable 
time after the date of the bankruptcy, of his adoption of the contract. The law only 
requires the trustee in bankruptcy to perform the bankrupt's part of it as and when he 
should have done it himself (89). 

Proof of interest In a winding up the creditors should be allowed interest from 
the date of the winding up to the date of payment on the outstanding debts before 
the preferential shareholders can get anything. Where there has been a contract, interest 
at 6 per cent, per annum may be allowed, when the contraaual interest is equal to or 
greater than the ratA In the absence of a contract for interest, a rate of 4 per cent, is 
proper (90). *No proof is necessary for interest after commencement of the winding up. 
The creditor, if his debt is one that bears interest, gets it if there is a surplus as 
incidental to his debt, irrespective of the question whether any mention of the interest 
was made in the order adjudicating upon his claim (9!). In the case of an insolvent 
company where the debt bears interest, it is provable only up to the commencement of 
the winding up (92), whether the winding up is voluntary or compulsory (93). 

Where the company is Insolvent nothing should be allowed for interest after the 
commencement of the winding up; but the opposite rule applies where the company is 
solvent, that is, where there is a surplus. In such a case this section has no application 
and in whatever manner the dividends may originally have been made, if it turns out 
that there is an ultimate surplus, the account must be taken as between the company 
and the creditors in the ordinary way, that is, by applying each dividend in the first 
place to that payment of the interest due at the date of such dividend and the surplus 
to the reduction of the principal (94). The company’s sohcncy is established if, after 
payment of the principal and interest up to the date of the winding up, there arc some 
assets sufficient to meet the liability on account of interest accruing after the commence¬ 
ment of the liquidation (95). 

So long as a company is in voluntary liquidation, interest continues to accrue on 
debts carrying interest (96); hut in the case of an insohent company the bankruptcy 
rules apply and no claim can be sustained for interest subsequent to a judgment (97). 


(87) Devi Ditta v. Amritsar Bank [1920] 56 I.C. 69; Chanashamdas u. Public B. dc I. 
Bank [1920] 56 I.C 251. 

(88) Hertfordshire Banking Co. [1864] L.R. 4 Eq, 250. 

(89 Currlmbhoy & Co. v. Greet J1930] C, 113, 57 Cal. 170, 50 C.L.J, 1208, 123 I.C. 250. 
{90)Dehra Dun Mussoorce E. Tramways Co. r. Dun Hardware Stores [1934] A, 189, 
11934] A.L,J. 332, 142 I.C. 682. 

(91) Ghana8ham^8 u. Public B, & I. Bank (supra) ; Sabhapathy u. Sabhapathy Press Co. 
[19301 M. 1012, 59 M.L.J. 826, 129 I.C. 40. 

(92) W. W. Duncan & Co. [1905] I Ch. 307; Agricultural Wholesale Society [1929] 2 
Ch. 261. See also Parent Trust & Financial Co. [1936] 155 L.T. 159. 

(931 Thomas Salt ^ Co* [1908] 98 L.T. 558. 

(94) Sabapathy v. Sabapathy Press Co, (supra); see also Humber Iron Works [1869] 4 
Ch* App. 643; Esmail u. Chartered Bank|l931] R. 334, 9 Rang. 318, 133 tc. 238. 

(95) Ghanashamdas u. Public B. dc Insurance Co. [1920] 1 Lah, IS4, 56 I.C, 251; Devi 
_ Ditta t>. Amritsar Bank [1920] 1 Lah. 368, 561.C. 69; Esmail u. Chartered Bank (sunra). 

(96) EiUt of En^nd Banking Co. [1868] 4 Ch. App. 14» ^ 

P7) Thomas Salt dc Co. [1908] 98 Lt. 558» 
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If a supervision order ia made, the creditors cannot prove for interest accrued after the 
passing of the winding up resolution, unless there is a surplus remaining over after the 
other liabilities of the company have been discharged (98), 

S€»car«dl ciwdltter :—^No secured creditor need, or can be forced to, prove hi$ debt 
and such a creditor can stand wholly outside the winding up proceedings, if he so 
elects, and rely upon his security or his decree, if he has obtained one, provided he has 
obtained leave to proceed from the winding up Judge (99). A secured creditor need not 
prove at all but may rdy on his security. He may bring an action to realize it without 
leave in a voluntary winding up, and with leave oi the Court in a compulsory winding 
up or in a winding up under supervision (1), Where the security is only a floating 
charge, certain unsecured debts are paid before those of the debenture holders (2) and 
before any other payment for carrying on the business (3). The landlord is not a 
secured creditor in England (4) but he is so in Scotland (5). 

A secured creditor who has exhausted his security without satisfying his debt is 
not entitled to apply the proceeds of the security in payment first of interest subsequent 
to the winding up, and then in reduction of principal, and to prove for the balance 
of the principal. His proof must be limited to what was due for principal and interest 
at the commencement of the winding up after deducting therefrom the proceeds of 
sale or realization received in respect of the security (6). He is entitled however to set 
off profits realized from the security since the'winding up against interest accrued 
during the same period (7). A secured creditor can only prove for the balance after 
deducting the value of his security as it exists at the date of the order for winding 
up, and is not entitled to prove for interest subsequent thereto (7). 

In compulsory liquidation of an insolvent company a secured creditor after having 
exhausted his security cannot, in proving as regards the balance of his debt unsatisfied, 
include interest after the commencement of the winding up (8). A secured creditor in 
the case of a liquidation is on the same footing as in that of insolvency proceedings in 
respea of the unsecured portion of his debt (8). 

S. company which had been financing P. company through one M. T. company for 
7 years decided to have the property of P. company as security for debt owed really by 
M. T. company and obtained an equitable mortgage over P. company's property. Tlie 
M. T. company which was putting up P.’s property as security held almost all the shares 
in P, company and the directors of the latter had for years been directors of M. T. 
company and these facts were known to the directors of S. company in course of their 
business. Winding up proceedings having been started in respect of P. company, S. Com¬ 
pany claimed to be a secured creditor of P. company by virtus of the equitable mortgage. 
It was held by the Privy Council under the circumstances that tlic official liquidator of 
the P. company was entitled to avoid the equitable mortgage (9). 

Debenture-holders :—It is true that the debenture-holders are not bound by any 
thing done by the official liquidators, but they have no better claim than the company 

(98) Imperial Land Co. of Marseilles [1870] L.R. 11 Eq. 478. 

(99) Hansraj v, Dehra Dun Mussooree E. Tramways Co, [1929] A. 353 (F.B.), 51 AIL 
695, 119 LC. 273. 

(1) Longdendale Cotton & Spinning Co. [1878] 8 Ch. D. 150; Ramchand u. Bank of 
Upper India 11923] 74 LC. 187. 

(2) Legonicl Spinning Ca [1900] 1 Ir. R. 324. 

(3 Woods V, Winskm [1913] W.N. 212, [1913] 2 Ch. 303. 

(4) Thomas v. Patent Lionite Co. [1881] 17 Oi. D. 250. 

(SlWanzar Ltd. [1891] 1 Ch. 305. 

(6) Quancnnaine’s case [1892] I Ch. 639. 

(7) Ram Saran v. Basheshar [1907] 55 P.WJt 

V. M. E. MooPa flc Son* 

R- 47. 7 Rang. 514, 120 LC 702. 

^CWJ 4.*733 J59, {193Sr) Bom. 4?l, 42 
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itself. They have a chai:ge on the assets of the but what those assM ate 

depends on the rights of the company (10). A company^ which was not able to carry on 
its business owing to lack of necessary funds* entered into an agreement with $ to the 
effect that S should supply a certain amount of cotton to the mills in order that they 
might spin it, that he was to pay spinning charges at certain rate and that he should 
advance money to the company to pay for their staff and for purchase of machinery 
and other necessary articles. It was provided that S should deduct from the funds 
advanced by him the spinning charges which he had to pay or in the alternative that 
he should deduct hts advances from the spinning charges. The company went into 
liquidation: held that S was entitled to deduct the amount of his advances from the sum 
payable towards the spinning charges. (11). The debenture-holders are entitled to have 
their debentures declared valid in the winding up proceedings, if the liquidator sought 
the instruction of the Court as to how those debentures should be ranked (12). 

Moneys recovered in winding up proceedings including calls on contributories belong 
to the holders of debentures charging all the undertaking and property of the company, 
present and future, including its uncalled capital for the time being, and arc not, where 
the total assets are not sufficient to pay the debenture-holders in full, subject to costs 
directed by tlic winding up order to be paid out of the assets of the company (13). The 
debenture-holders, so far as they might be unable to obtain payment in full out of the 
property comprised in their charge, were at liberty to prove with the other creditors 
against the general assets (14). 

Receiver :— In an action by a debenture-holder on behalf of himself and all other 
debenture-holders the C^burt will, in a case of emergency, empower the receiver to borrow 
money as a first charge on the undertaking, in priority to the debentures, for the preifcfr- 
vation of the property (15). Stirling J. said that after consideration all the Judges of 
the Chancery Division were now agreed that in all cases where a receiver is appointed in 
debenture-holders’ action, a direction is to be inserted in the order that the receiver do 
forthwith, out of assets coming to his hands, pay the debts of the company which have 
priority over the claims of the debenture-holders under the Preferential Payments in 
Bankruptcy Amendment Act, 1897, and that the receiver be allowed all such payments 
in his accounts (16). 

Remedies of a secured creditor :—^In liquidation proceedings a secured creditor 
can do one of three things: (a) he can either rely on his security and ignore the liquida¬ 
tion proceedings, or (b) he can value his security and pro\e for the balance or (< ) he can 
surrender his security and prove for his whole debt (17). A secured creditor of a bank¬ 
rupt, who mentions his security in his proof and states that it is worthless, does not 
omit to value his security (18). Where a creditor omits to value his security by reason 
of erroneous information leading him to suppose it to be worthless, there is not an 
omission to value the security which arises from inadvertence (18). A creditor, the holder 
of a direct security, believing it to be collateral, proved for and voted in respect of his 
whole debt in the winding up. He was allowed to place a value on his security and to 
amend his proof by reducing it by such value and retain the benefit of the security not- 


(I0)Mithan Lai v. Agra Spinning 6c Weaving Mills Co. [1940] A. 490, [1940] AX.J. 191, 
191 I.C. 458. 


(11) Ibid at p, 494, 

(]2)Manmohan v. O. L., Lower Ganges &c. Co. [1940] A. 458, [1940] AX.J. 449, [1940] 
All, 568. 


(13) Ang1o-Australian &c. Union [1895] 2 Ch. 891. 

(14) Exp. Bradshaw fl879J 15 Ch. D. 465. 

(15) Greenwood v, Algericas Ry. Co. [1894] 2 Ch. 205. 

(16) In re Debenttire-holders’ Actions [1900] W.N. 58. 

(17) ^verd^ndas v, Electro-Meml RefiQin^ Co. [1929] 31 »om. L.R. 1209, [1930] % IJJ 

W Pim {ie9q 1 mt 
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withstanding that he had voted on the whole debt (19). When a company goes into 
liquidation, a secured creditor may realize his security and recover tbet^om the whole 
ol his principal as well as interest up to the date of realization, and not merely the 
amount due on the date of the winding up order. But if he realizes bis security and 
has to prove for a balance, the remaining assets of the company would only be liable 
for such principal and interest as was due on the date of the winding up order. The 
hypothecated property is liable for the whole claim and it is only the liability of the 
remaining assets that is affected by the winding up order (20). 

A voluntary winding up with a supervision order has in all respects the same opera¬ 
tion as if it has been originally a compulsory order under which secured creditors are 
given preference over unsecured creditors (21). 

Charge s—^Where a suit is brought by a plaintiff against a company alleging that 
he is entitled to a charge, the issue ought to be decided in the suit which should be 
allowed to proceed inspite of the winding up proceeding (22). Upon a winding up a 
debenture-holder is entitled to enforce his charge, even though his debenture has not 
matured (23). 

A charge in equity was created where a lease provided for payment of arrears of rent 
with interest from building erected on the land. Although not amounting to a transfer 
or a mortgage, the charge, gave a priority right to the landlord over the company's 
unsecured creditors (24), An insolvent had given a promissory note to a bank and by 
way of collateral security and for future advances he also gave a letter of lien over his 
stock-in-trade &c.: held that as regards the amount secured by the letter of hypotheca¬ 
tion the bank was entitled to rank as preferential creditor, such letter creating a good 
equitable charge on the existing assets (25). 

If a creditor values his security, he cannot prove for more than the balance though 
the security realizes less than his valuation (26). If he wilfully omits to mention his 
security in his proof he will not generally be allowed to amend (27). 

Execution creditors :-~An execution creditor who has seized before commencement 
of the winding up is a secured creditor (28). He may realize his security (28). The same 
rule applies if the sheriff seeks to take possession and is resisted (29), or if the creditor 
was put off by some trickery (30). A solicitor who holds a lien on documents for his costs 
against the company is a secured creditor and must mention the lien in his proof (31). 
A creditor who has obtained the appointment of a receiver of land by way of equitable 
ejcecudon is also a secured creditor (32). 

Attacking creditor :—^Attachment in execution of a money decree followed by an 
order for sale docs not confer on the judgment-creditor any charge on the land (33). An 
attaching creditor is not a secured creditor within the meaning of this section, an attach- 


(19) Henry Lister & Co. [1892] 2 Ch. 417. 

(20) Ramchand v. Bank of Upper India [1923] 74 I,C. 187. 

(21) Ram Saran v, Basheshar [1907] 55 P.W.R. 

(22) Hukurochand u. Radhakissen [1925] C. 916, 29 C.W.N. 715. 
f23)Wallace v. Universal See. Co. [1894] 2.Ch. 547. 
g4iKcshavlal v. Girdhari Lai [1914] 16 Bom. L.R. 643, 27 1X3. 34. 

(25) In re Summers [1896] 23 Cal. 592. 

(26) Williams v. Hopkins [1881] 18 Ch. D. 370. 

(27) Safety Explosives [1904] 1 Ch. 226. 

Th'lf'ntmflr Mf a /"'ll. vx m 

B D. 535, so far as not ovemiled 


(28}Pniiting & Numerical Registering Co. [187? 
by Withemsea Brick Works Co. 118811 16 
Corpn. [1«)1] 1 Ch. 950. 

(29) London Cotton Co. [18661 2 Eq. S3 


D. 337; c£. National U. Investment 


(29)^ndon Cotton Co. [18661 2 Eq. S3. 

General Incandscent Co. [19111 2 iC R US. 

Explosives [19041 1 Ch, 226. ^ 

[(8291 9 Ch. D. 27S. 

(33)Raghun8th o. Sundar [1914] Ip.a 129, 41 LA, 251, 42 Cal 116. IS CW.N. 673 
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meiit mmHy pmenting and avoiding alienation (34). In thii tespect tlie Xodian law 
dlfien from the En^iiih law (35), After referring to Krishmswami v. Official Assijgnee (36)i 
Maiiial v, Karrabuddin (37) and Peacock v. Madan Gopal (38) whm it was held that an 
attaching creditor does not obtain by hit attachment any charge or lien upon the 
attached property, Marten C. J. in the case noted below (34) points out that "one reascm 
for this difference between the Indian and English practice is said to lie in the EngUrtr 
writ of fiery foetus as compared with the prohibitory orders which are passed in India and 
the different forms of the writ of attachment delivered to the sheriff.*’ Where a decree 
against a company in liquidation is attached by a person against the holder of the 
decree, that person should be recognized as represent^ve of the decree-holder and to 
receive and apply dividends in satisfaction of his debt subject to the like claims of 
other attaching creditors to rateable contribution (39). 

Landlordl ;—landlord is not a secured creditor (40), except where s. 65 of the 
Bengal Tenancy Act or a similar enactment is applicable; nor t$ a creditor who has 
obtained a garnishee order nisi before attaching a debt due to the company, but not 
served it on the debtor before the winding up (41). But the attachment of a debt by the 
service of a garnishee order nisi before the presentation of the petition to wind up 
constitutes the garnishor a secured creditor (42). 

Where fiduciary relation :—Where a fiduciary relation is established between the 
company and any other party, it is not necessary that the actual moneys paid over to a 
recipient and paid into his banking account must be traceable. It is sufficient if there 
is an equivalent sum. If the balance is less than the amount paid, the payer is entitled 
to look to the recipient up to the amount remaining in his hands (43). So where a 
sum was deposited with a company as an anticipated earnest payment in respect of a 
contract which would come into existence but never did so, it was held that a fiduciary 
relation was established between the parties and that in view of this section read With 
8. 52 (1) (a) of the Presidency Towns Insolvency Act III of 1909 the party making the 
aforesaid deposit was entitled to the amount and that it was not divisible among the 
general body of creditors (44). 

Banker and customer :—^When a bank collects a cheque, bill or any other document 
it may do so as a holder for value or a mere agent of the holder for the purpose of 
collection. In the latter case the proceeds of the cheque are held by the bank as a trustee 
for the holder of the cheque. When the holder of the cheque or claimant has no 
account with the bank, the latter is only an agent for collection (45), The bank does 
not cease to be a trustee in respect of the money realized by sending a draft in payment 
thereof to the party and the party by accepting the draft as aconcUtianal payment 
docs not consent to accept the bank as his debtor (45a). Where the bank has sus-^ 
pended payment before the receipt by it of the amount of such cheque e/c., the bank 


(35) Ibid; 
fl903i 
1897 

!39) teha 


(371 

(38) 


(34)Goverdhandas u. Electro-Metal Refining Co. [1930] B, 16, 31 Bora. L.R. 1209, 122 LC. 
836. 

Printing & Numerical Registering Co. [18781 8 Ch. D. 535. 

26 Mad, 673 (F.B.), ^ 

25 Cal. 179 (P.C.). 

29 Cal, 429. 

^ Aiyar u. Tinncvcllcy S. S, Mills Co. [1907] 30 Mad. 533, 

.40) Thomas u. Patent Lionite Co. (supra); Coal Consumers* Assn, (supra). 

.411 Stanhope S, Collieries Co. [1879] 11 Oi. D. 160. ' r / 

^421 National U. 1. Corporation [1901] 1 Ch. 950. 

.43) Kodak Ltd. v. South India Film Corpn. [1938] M. 833, [1938] I M,L.J, 203; see also 
^cial Assignee v. Abdul [1933] B, 437, 58 Bom. 67; Hallett*s Estate [1880] 13 Ch, D. 

^ Ca [1894] 2 Q.B, 237; James Roscol Ltd, u. Wander [1915] 1 Ch. 62. 
South India Furo Corpn. (supra); Hindusthan Co^amm^iad [1938] 
M. 651, 178 LC. 428. 

of India u. Official liquidator (1950) 5 D.LJR. (Bom.) 16. Sot also Note (4Sal. 
(4Sa)Fim Nariimal Bank v. Pioneer Commercial Bank [1950] 86 CJU^ 318. ' ^ 
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hdds the money ae tmstee for the customer irrespective altogether 4^ the consideration 
whether or not the latter had an account with the bank on the date of the receipt of 
the money and whether or not the money has been credited to the account (46), Unless 
and until the proceeds of such cheque etc. have actually been cerdhed to the customer’s 
account under the latter’s express or implied authority^ the relationship of debtor and 
creditor does not come into existence and the bank holds such proceeds as the customer’s 
agent. The mere circumstance that the customer was the bank’s constituent at the 
relevant time and had an account with him to which the proceeds could properly have 
been credited is not enough to create a relationship of debtor and creditor (46). In such 
a case the money was trust mo^ey and therefore could not form part of the general 
assets of the bank and was payable in priority to the general body of creditors (47). 

A customer of a bank having a current account with it handed to the bank a sum 
of money for remitting it by telegraphic transfer to a company in Bombay. The bank 
did not do so as it susp<nded payment on the very day and liquidation proceedings were 
started later on. Held that the money was received by the bank in the capacity of a mere 
agent and was held apart by the bank as property of the customer who was therefore 
entitled to preferential payment in respect ot the amount (48). For the cases of a deposit 
which did not create fiduciary relation sec Mahesu'ari Bros, v. O. L. Indra, Sugar 
Works (49), and Bank of Indta v. Official Liquidator (50). 

Provident fund :—Where a provident fund is established by a company for the 
benefit of its employees and it is clear from the rules relating to the fund that it is held 
by the company for a specific purpose, the company being not entitled to operate on it 
except in the manner and conditions laid down by the rules, the relation between the 
bank and the employees in respect of the amounts standing to the credit of the latter 
is in the nature of a trust and is not one of debtor and creditor and the company holds 
the money of the fund in a fiduciary character (51). The fact that in certain contin¬ 
gencies, the employee may not be paid the amount or the company may have a beneficial 
interest in the said monies does not make the fund any the less a trust fund; conse¬ 
quently in liquidation of the company by the combined operation of the present section 
and s, 52 of the Presidency Towns Insolvency Act, the said fund cannot be said to be 
part of the assets of the company. The employees of the company arc therefore entitled 
to be paid in full the amounts standing to their credit in the provident fund account 
irrespective of the applicability of s. 230 (1) (e) post (52). 

Security deposit Where an agent of a bank deposited a certain sum as secunty 
for the faithful discharge of his duties and agreed that the bank should receive and 
hold the money if not forfeited for losses occasioned through the agent’s default upon 
his ceasing to be the bank’s agent, it was however held that in liquidation proceedings 
the agent could only rank as an ordinary creditor and could not take preference over 
other creditors of the bank (53). An employee of a company deposited in its general 
accounts a certain amount as security for the discharge of his obligations. It was 


(46) New Bank of India Ltd. (1949) E.P, 88, 50 P.L.R. 173 and the cases cited there. Sec 
also First National Bank v. Pioneer Commercial Bank, supra. 

(47) Continental Bank of Asia (1949) 53 CW.N. 649; Calcutta Commercial Bank (1950) 54 

CW.N. 747. See m this connection Noakhali Union Bank (1950) 54 C.W N. 744' Pioneer 
Bank (1949) 53 C.W.N. (1 D.R.) 162; New Bank of India (1^ E.P. 373 ; Ail S 
Spinners Assn. n. O. L. Travancore National Ac. Bank [19391 M.W.N. 1071; see also 
1*942? ** Travancore N. «c Q. Bank [1942] M. 646, [1942] 2 MX.J. 128, 

(48) New Field Co. v. O. L. Travancore National &c. Bank fl939] M WN 1072 

(49) [1938] All. 896, [1938] A. 574. ' M.W.W. mi. 

(50) Fl95pjB. 375, 52 Bom, L.R. 587, [1950] 5 D.L.R, (Bom.) 16. 

O- L- f‘939J U. 352; ’ 

(52) Ibid. ‘ 

(53) G. K. Malvanthr v. Credit Bank kA IndUa [1915] 27 LC 343. Bat now tee *. 282B. 



<61 


S. 4293 IMDtAN (SOMPAlSTlES ACT 

agreed bemeea parties that the employee would get interest on this money and the 
money would be a second charge on the machinery and other assets of the company: 
hdd that the agpreement clearly indicated that the parties intended that the security 
money should be treated as a segregated fund in trust fcr the employee or that it was 
not to be utilised by the company for any purpose (54). For the test whether such a 
deposit money is to be held as a trust fund or not see the last cited case, and Kshetra 
Mohan v. EeLst Bengal Sugar Mills (S6). 

In the case of a going bank it U entitled to treat a security deposit as ear-marked 
for a particular purpose and refuse to deal with it for any other purpose; but in 
liquidation of an insolvent bank, if the occasion for realizing the security has not arisen 
and if the money has, with the consent of the giver of the security, been received by 
the bank and mixed with its funds in consideration of an agreement to pay interest on 
it, the bank is only a debtor and not a trustee (55). 

If the security deposit made with the company by its employee or selling agent 
can be regarded as impressed with a trust, or a deposit can be regarded as being held 
by the depositee in a fiduciary capacity, the depositor would in competition with the 
creditors of the company, get the whole of his money. His right would not be affected 
simply because the deposit money has not been kept by the company as an ear¬ 
marked fund, but has been mixed up with the other funds >of the company (56). The 
question would however depend upon the facts and circumstances of each case, and 
where there is a written contract, on the construction of fhat instrument (56). On the 
principle that where money is placed by a customer even in the hands of a bank with 
a specific purpose a trust is impressed, the money deposited by the employees or selling 
agents with the company as security for good behaviour or the performance of other 
obligation must be regarded as trust money in the hands of the company, unless there 
are other terms and conditions which would make the relation between them to be that 
of creditor and debtor (56). The mere fact that there is a stipulation for payment of 
interest on the deposit monc/^or the fact that in certain contingencies the company 
would be entitled to liquidate its claim out of it against the employee or the sdling 
agent would not establish the relation of creditor and debtor (56). 

Costs :—Although a liquidator has made a payment taking a receipt purporting 
to be in full discharge of the claim, the creditor will not be precluded from claiming 
and recovering any further amount due, e.g., interest, unless there has been a bona fide 
compromise of a disputed claim (57). A creditor residing out of the Court's jurisdiction 
and seeking to prove may be ordered to give security for costs (58). The assets out of 
which costs, whether payable to an outside litigant or as the binding up costs, are 
payable, are those which are left after satisfying the claims of the secured creditors (59). 
The liquidator's costs of realizing the property were {payable in priority to the morl 
gagcc's claim, but the plaintiff mortgagee was entitled to be paid his debt in priority 
to the general costs of liquidation (60). The costs of preserving the property must be 
paid by the company, but in the event of the company's assets proving insuffident to 
meet such payment, the liquidator might indemnify himself for such deficiency of the 
purchase money (60). 


(54)i^cmari Brothers o. India Sugar Works [1942] A. 119 (S. B.), [1942] A.L.I. 75, [1942] 

(56) Kshetra Mohan n. East Bengal Sugar Mills [1943] C. 105, 47 C.W.N. 245, 76 C.LJ. 74 
relying on In re Hallett's Estate [18801 13 Ch. D. 695 and Alliance Bank tA Simla 
[1924] C 818, 28 C.W.N. 721, 84 LC. 14. 

551C. K. Malvankar v. Credit Bank of India, supra. 

,57) W, W. Duncan df Co. (19051 I Ch. 307. 

,581 Pretoria P, By. Co. Na 2 [1904] 2 Ch. 359. 

,59 Re Massey |fS70J L.R. 9 Eq. ^67, 

60) Perry v. Oiiental Hotel Co. 11871] 24 L.T. 495. 
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In the iiikflcr-^ikottd ca«e where the coets of the winditig up pctiti^ were t»aced 
paid out of the asaeta on the basis that the company was insolvem,^ut the company 
was uldmately found to be solvent, the solicitor was allowed to prove for the balanoe 
of his bill of costs, being solicitor and client costs, Incurred upon tjie instructions of 
the company and its directors in opposing the petition (^1)* 

Damages in tort :—If the damages in tort have been liquidated by agreem^t or 
by judgment aaually signed before commencement of the winding up (62), they may 
be proved (63). A judgment obtained after commencement of a voluntary winding up, 
but before the compulsory order in the same case, may be recovered (64). Where the 
applicant recovered judgment for damages and costs against a company for personal 
injuries caused to him by the negligence of one of its servants and before execution 
could be levied the company went into liquidation, and the insurance company, with 
which the company in liquidation was insured against third party risks, paid the 
amount of the images and costs to the liquidator, it was held that the applicant had 
no right at law or in equity, either as .against the insurance company or as against the 
liquidator, to require that the money so paid should be handed over to him, but that 
the money formed part of the company's assets available for distribution among its 
general creditors including the applicant (65). 

Where a paying passenger on a tramcar suffered serious injuries owing to the 
tramcar getting out of control and on winding up the tramway company rejected the 
proof of his claim for danfSlges on the ground that it was a claim for unliquidated 
damages arising otherwise than by reason of a contract, it was held that as the proof 
was based on a contract to carry the applicant safely on the journey by the tramway 
company, the proof must be allowed and there must be an enquiry as to the damages (66). 

Judgment be re-opened s—The Court can go behind and re-open a judgment 
obtained before the liquidation, if there was no consideration or a bad consideration 
iot a debt, particularly if the judgment was obtained by default or consent (67). Even 
a voluntary liquidator, is entitled to ask the Court sitting in insolvency jurisdiction to 
go behind the judgment made against the company. It is not necessary that fraud or 
collusion should be shown (68). No doubt where there has been a genuine contest 
between a claimant and a company which subsequently goes into liquidation and the 
parties have fought out the case bona fide, it should not be open to the official liquidator 
to re-open the case or go behind the judgment and to look into the consideration for 
the same; but where a decree rests on something less than a real trial on tlie merits 
of the case or there are circumstances justifying the official liquidator to doubt the 
hona fides of the judgment or to suspect a miscarriage of justice, it would be open to 
the official liquidator to reject the decree and call for fresh proof of the claim (69). 
Where therefore a company was assessed on an estimated income and after its winding 
up it was found that the company had not made any profit during the year, but suffered 
loss, the income-tax officer could not claim his assessment as binding on the liquidator 
who could call for its proof (69). The last cited case has however been dissent^ from 
in the same Chief Court in Dinshaw & Co, v. Income-tax Officer, Lucknow {10), where 

S C. B. M. (Tailors) Ltd. [1932] 1 Ch. 17, 

Re Newman, ex p, Brooke [1876] 3 Ch. D. 494. 

(6^) Ex p. Mumford [18081 15 Vcs. 289. 

(64)Inecto Ltd. [1922] 38 T.L.R. 797. 

(65) Harrington Motor Co. [1928] 1 Ch. 105 (C. A.); sec also Liverpool M. Insurance Co. 
[1914] 2 Ch. 617, 633, 639. 

(66) Great Ormc Tramways Co. [1934] 50 T.L.R. 450. 

(67) Great N. W. Ry. v. Charicbois [1899] A.C 114 (P.C.). 

(68) Alimahomed v. Deccan Match Manfg. Co. [1932] B. 253, 34 Bom. L.R, 41!, 13B LC. 
442* 

(69) Income Tax Officer v, Lucknow Sugar Works [1935] O. 451, 256 LC 70S. 

(70)[15>4I] O. Z60. [1941] O.W.N. 118. 192 IC 8S6. 
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it lits been held that a Judgment debt and an assessment for taxes do not stand on 
the same footing. The reason for allowing the Court to go behind the judgment in 
insolvency proceedingris to see if there is a real debt is to prevent fraudulent judgments. 
This is not the case with assessment for taxes. Hence where a company has been 
assessed under s. 23 (4), Income Tax Act, 1922 on the basis of the estimated income 
of the previous year and the order of assessment is not appealed against, the assessment 
becomes final and cannot be challenged and re-opened in liquidation proceedings. The 
Chief Court of Oudh decided the last cited case relying upon In re Calvert (71) where 
Wright J. at p. 147 said: *Tt seems to me that this assessment is not like a judgment, 
nor Within the principle which is applied to judgment .... In the case of assessment 
there is no question of consideration as there is in the casc^of a judgment, there is a 
mere administrative assessment with a special mode of appeal provided which must be 
followed.” In a later case (72) the Lahore High Court has however held that it is not 
in accordance with justice, equity and good conscience to apply the nile enunciated in 
In re Calvert to India even if that case be regarded as correctly decided in accordance 
with English law, and that a liquidation Court can in proper cases go behind aassess- 
ments though the latter are prima facie evidence that certain income was earned and 
that an amount of tax was due. The onus of proving that the assessment does not 
represent the real taxable income rests however on the liquidator, and if he fails to 
discharge the onus, the assessment must stahd(72). “It is well settled that the Court 
can inquire into the consideration for a judgment debt .... If there be a judgment 
it IS not necessary to show fraud or coUusion> It is sufficient, in the languages of Lord 
Esher, to show miscarriage of justice, that is to say, that for some good reason ought 
not to have been a judgment” (73). 

Where judgment is obtained on the confession of the insolvent, it is open to the 
liquidator to set apart the decree and ask for proof of the claim (74). Lord Justice 
James observed in exp. Kibble 5): ‘Tt is settled rule of the Court of Bankruptcy on 
which we have always acted, that the Court of Bankruptcy can enquire into considera¬ 
tion for a judgment debt.” No judgment recovered against the bankrupt, no covenant 
for payment given by or account stated with him, can deprive the trustee in bankruptcy 
of his right and duty to investigate the nature and grounds of the claim made against 
the bankrupt’s estate; the trustee is therefore entitled to go behind these forms and 
require satisfactory evidence that the debt is a real debt (76). 

Mortgage Similarly the Court can examine the consideration for which a mort¬ 
gage was given, and if not good, can set aside the mortgage (77). 

Limitation :—The statutes of limitation cease to run against a creditor on a winding 
up order being made, and he is allowed to prove at any lime before the company is 
dissolved, but so as not to Interfere with the dividends alreajjly paid (78). A proof in 
respect of claims statute-barred before the order will not however be allowed (79). 

Proving debt :—If a person fails to prove a debt, he is not excluded generally, but 
may prove at any time before dissolution and obtain payment out of any fund that 

(71) In re Calvert [1899] 2 Q.B. 145. 

(72) Governor General v, Sargodha Trading Ca [1943] L. 228 (S.B.), I.L.R. [1943] Lah. 706 
(S.B.). 

(73) Re Van Laim, ex p. Chatterton fl907] 2 K.B. 23. 

(74) Union Indian Sugar Mills v. Brij Ul [1927] A. 426. 25 A.L.J. 450. 

(75) [1875] 10 Ch. App. 373; sec also the observation of Buckley L. J. in ex p, Chatterttm 
[1907] 2 K.B. 23 at p. 31. 

(76) Re Van Laun, ex p. Chatterton [1907] 2 K.B. 23. Sec also Re Fraser [1892] 2 Q.B, 633; 
ex p. Lennox [1885] 16 Q.BJ>. 315; In re ToUcmache [1884] 19 Q.B.D. m 

(77) Ex p. Chatterton (supra). 

Bulling Stock CU.J1872) 7 Ch. App. 646. 

(W)Mltdiell"i Claim [1871] 6 ui. App« 822; Roetwood Ac. Syndicaua [1913] 1 Qb 486. 
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remains undistributed (80). The liquidator should send notices to those creditors of 
whose debts he has any knowledge (81). 

Proof in substitution Where a creditor, who has proved ius debt, subsequently 
assigns it and then withdraws his proof, the assignee will be entitled to file a proof in 
substitution (82). 

Mutual credit and set off :—^In the case of insolvent companies, the bankruptcy 
rules as to mutual credit and set off apply. This is a wider right than that given by 
the common law rules of set off, e.g*, sl claim for unliquidated damages for breach of 
contract can be set off against a debt (83), The only condition is that there must be 
mutuality (84). There is however a distinction between the right of set off which the 
official liquidator has under the mutual credit clause of the Insolvency Act and the right 
of set off which a defendant in a suit governed by the Civil Procedure Code exercises 
under O. 8, r. 6. Under that Code it is required as a condition precedent to a set off 
that the money should be “legally recoverable** by the defendant from the plaintiff, 
whereas the set off which the official liquidator exercises has no such condition precedent. 
The official liquidator can appropriate so much of the sum that the depositor owes to 
the company in satisfaction of what the company owes to the depositor, even though 
the company’s claim is not legally recoverable by lapse of time (85). A debt, although 
not presently payable, can be set off against moneys owing to a company in liquida¬ 
tion (86). But see Commercial Bank Corpn. of India (87) where it has been held that a 
debt which is presently due cannot be set off in the winding up against a liability 
which will accrue due at a future date. A joint debt cannot however be set off against 
a several debt (88). But if it could be shown that though the joint account is in the 
names of A and B, A is solely entitled to the amount, a set off has always been 
allowed (89). Where a secured creditor has a balance in hand after realization of his 
security, that may be set off against an unsecured debt due to him from the company (90). 
Where at the time of insolvency, no debt is due from the company, there is no right 
to set off (91). If an insolvent company is a creditor of and also a contributory liable 
for calls in another company, there is no set off (92). 

A joint debt cannot be set off in liquidation proceedings, but a joint and several debt 
can (92a). According to s. 25 of the Partnership Act, 1932 every partner is liable jointly 
with all other partners and also severally. Accordingly any due to one of the partners in 
a firm from a company in liquidation can be set off against the debt due to such 
company from the firm (92a). 

In the case of an insolvent company where there are mutual debts and credits or 
dealings between the company and any other person, an account, as in bankruptcy, is 
to be made out and the balance only proved for. But this rule only applies where the 

(80) Hicks II. May [1880] ^3 Ch. D. 236; Kit HiU Tunnel [18811 16 Ch. D. 590. 

(81) Pulsford V. Devenish [1903] 2 Ch. 625. 

(82) Globe Trust Ltd. [1916] W.N. 100. 

(83) Mersey Steel & Iron Co. v. Naylor Benzon & Co. [1884] 9 App. Cas. 434; see also 
Machado u. T. N. & Q. Bank [1941] M.W.N. 358, 53 MI..W. m 

(84) Palmer v. Day & Sons [1895] 2 Q.B. 618. 

(85) Thakur Prasad v. O. L. Benares Bank [1941] A. 278. 

(86) Anantaraman v. Pirrie & Gill [1940] M. 157, [1940] M.W.N. 1096, 50 MX.W. 759. 

(87) [1866] 1 Ch. App. 538 (543). 

(88) Kent County Gas Light Co. [1913] 1 Ch. 92; Gokhale v. Ramchandra 119211 45 Bom. 
1219. 

(89) Travancore N. & Q. Bank [1940] 1 Mi.!. 115. 

(90) H. E. Thome & Sons Ltd. [1914] W.N. 336, [1914] 2 Ch. 438. 

(91) Peruvian Ry. Construction Co. [1915] 2 Ch. 442. 

SP, National B«)efit Assurance Ca [1924] 2 Ch. 339. 

(92a) Calcutta Commercial Bank v, Angus Kdth & Co. 

Sundaram v. Narasimhachari [1940] M^ 266, T. N. 

New Bank IwUa tf. Banwn4 IM (194^ EtP. W?. 


[1951] SS C.W.N. 302 relying on 
& Q. Bank [1941] 634* mi 
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miiiw*claSiii» axt **conunetisiiirabl^’(1^3). Ttoe can be no set ofl[ of claims unda: this 
sectioii when there are no mutual dealings (94). A pension paid voluntarily by the 
company cannot be proved (95). 

Under Insolvency Acts s-^This section makes the provisions of a. 30 of the Provin- 
dal Insolvency Act applicable to a case where the amount sought to be set oil by the 
debtor belongs to a joint account with another which account is in credit (96). It has 
however been observed in a recent case that the privileges and rights which are given 
in s. 46* Provincial Insolvency Act are based upon equity and fair dealing. It is 
recognized that it would be very harsh if the official assignee or the official liquidator 
could demand in full money due by a debtor and at the same time that person being a 
creditor for an equal or a larger sum of the company* must be content with a dividend 
dependent on the distribution which can be made from the assets (97). S. 52 of the 
Presidency Towns Insolvency Act does not apply to cases of floating charges created 
before the liquidation (98). 

There is no power to waive by agreement the statutory right of set off given by 
8. 31 of the English Bankruptcy Act, 1914, the terms of which are imperative (99). 

la case of surety :—A debtor, who has a cro8S>claim which he can set off against 
the company, does not lose that right because the company has obtained a safeguard 
by the surety assuring to the company the amount of the debt of the debtor to the 
company, there being moneys ivhich can be set off. This right is not lost when a 
surety is obtained in respect of the debtor^s debt to the company (I). Where a surety, 
whose obligation is to pay to the company the debts of another person, himself has 
money owing to him by the company id a separate dealing or transaction, the money 
due to the surety on the one hand and from him to the company on the other are 
mutual dealings as contemplated by s. 46 of the Provincial Insolvency Act, and he has 
the right to set off against his indebtedness to the company the moneys due to him 
when the obligation to the company by the debtor and the surety is joint and several (1). 
Where both the debtor to the company and his surety are themselves creditors of the 
company, they may set off one debt against the other (1). 

Unlimited company :—A shareholder of an unlimited company which is being 
wound up by the Court may be allowed to set off a debt due to him from the company 
on an independent contract against calls made on his shares under the winding up (2). 
This rule applies to an insurance company whose deed of settlement provides that the 
policies shall restrict the liability of the shareholders to the amount of their shares (2). 

Life assurance company :—In the winding up of a life assurance company where 
there arc contractual obligations at the date of the winding up the breach of which 
might give rise to a clahn for damages, the claim is provable in the winding up and 
the policyholder is entitled to set off the value of his policy against his debt (3). 


Preferentiat payments. 


230. (I) In a winding up there shall be 

paid in priority to all other debts— 

(a) all revenue, taxes, cesses and rates, whether payable to the 
"Govemmenf* or to a local authority, due from the 


(93) AurifeKHn Properties [18981 1 Or. 691; Leeds v. Hanley Theatres [1904] 2 Ch. 45. 

(94) San»iel T. N. & Q. Wk [1941] M.W.N. 363. 

{9S)Birkbeck P. B. Society [1913] W.N. 57, [1913] I CSi. 400. 

(96) AUiance Bank of Simla v. Mobkn Lai [1^7] L 228, 8 Lah. 105. 

(97) Sundanvaradan v. NaiasimlMicharl [1940] M. 266. 

(98) Re Impoial Bank of IndU [1925] M. 271, 85 I.C. 626. 
m Victocbi Products, Ltd. o. ioA & Ca [1941] 165 L.T. 78. 

(OSundaravantdan o. Natasimhachari, eupm. 

(2)&itnBatioaal L. A. Society [1870] UR. 10 Eq. SIL 
.(3) Kukmat Benefit AsMiiance Qo. (1924] 2 Qi. 93R 
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company at the date hereinafter mentioned and 
having become due and payable within the twelve 
months next before that date; 

(b) all wages or salary of any clerk or servant in respect of 

service arenderea to the company within the two months 
next before the said date, not exceeding one thousand 
rupees for each clerk or servant; 

(c) all wages of any labourer or workman, not exceeding five 

hundred rupees for each, whether payable for time or 
piece work, in respect of services rendered to the 
coammy within the two months next before the said 
date; 

{d) compensation payable under the Workmen*s Compensa¬ 
tion Act, 1923, in respect of the death or disablement 
of any officer or employee of the company ; 

(e) all sums due to- any employee from a provident fund, a 

pension fund, a gratuity fund or any other fund for 
the welfare of the employees maintained by the com¬ 
pany ; and 

(f) the expenses of any investigation held in pursuance of 

clause (iv) of section 138 of thisr Act. 

(2) The foregoing debts shall— 

(a) rank equally among themselves and be paid in full, unless 

the assets are insufficient to meet them, in which case 
* 'they shall abate in equal proponion; and 

(b) so far as the assets of the company available for payment 

of general creditors are insi^cient to meet them, have 
priority over the claims of holders of debentures under 
any floating charge created by the company, and be 
paid accordingly out of any property comprised in or 
subject to that charge. 

(3) Subject to the retention of such sums as may be necessary 
for the costs and expenses of the winding up, the foregoing debts 
shall be discharged forthwith so far as the assets are suflicient to 
meet them. 

(4) In the event of a landlord or other person distraining or 
having distrained on any goods or effects of the company within 
three months next before the date of a winding up order, the debts 
to which priority is given by this section shall be a mst charge on the 
goods or effects so distrained on, or the proceeds of the sale thereof: 

Provided that in respect of any money paid under any such 
charge the landlord or other person shall have the aame rights of 
jaionty as the person to wh<un diu payment i? madet 
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(5) The ^date hereinbefore in this secdon referred to is— 

(a) in the case of a company ordered to he wound up com¬ 
pulsorily which had not previously commenced to be 
wound up voluntarily, tw date of the winding up 
order; imd 

(d) in any other case, the date of the commencement of the 
winding up> 

Amendment ;*^By the Companies (Amendment) Act, 1936, the word **and’* at the 
end of d. (b) of sub>8. (1) of this section has been omitted and after d. (c) the new 
clauses (d), (e) and (f) have been inserteci “It is equitable that compensation payable 
under the Workmen’s Compensation Act should not be treated as an ordinary debt 
provable in the winding up but should have priority* This view is taken in En^^ndL 
The expenses of an investigation held in pursuance of clause (iv) of section 138 are 
now charged to the company” —Notes on Clauses. The Select Committee observed: 
“We have inserted amongst the items rectivin^ priority in a winding up sums due to 
an employee from a provident fund. This supplements the provision made by section 
282B (2)~whlch we have now amended in the interests of provident fund subscribers/' 
For the effect of the amendments see Introduction- 

In cl. (a) of sub<8. (1) of this section the word “Government” has been substituted 
for “Crown” by the Adaptation of Laws Order, 1950. 

SUB-S. (1), cl. (a) • Prerogative riglit of the Crown :—^The prerogative right o( 
the Crown in the winding up to payment of its debts in priority to all other creditors is 
inconsistent with and was abrogated by ss. 186, 207 and 209 of the English Act of i5Hl8 
(corresponding to ss. 207, 229 and 230 lespectively of the present Indian Act) which 
negatived the prerogative by giving certain specified debts priority over all others Includ* 
ing the Crown debts. The Crown cannot claim even the narrower prerogative right to 
take the assets of the company by writ of extent or otherwise to the exclusion of all other 
claims and apart altogether from winding up, for that also is inconsistent with the pio* 
visions of the above section (4) Where the arrears of income-tax are in respect of an 
assessment made after the winding up order against a company, the Crown cannot claim 
even the priority given by the present section. In respect of them the Crown ranks as 
an ordinary unsecured creditor (5). 

Where the legislature has dealt with the powers under the prerogative, the preto^ 
gative must be taken to have been merged in the statute, and the powers previously within 
the prerogative can be exercised only in the manner and subject to the limitations con¬ 
tained in the stature (6). It has been held by Lort-Williams J. that the priority exercised 
regarding Crown debts by reason of the Royal prerogative is limited to those arising out 
of revenue and taxation and does not extend to trading activities. The priority of Crowil 
debts in winding up is limited to those specially mentioned in this section (7). The Lahom 
High Court has held that where there is a conflict between the Companies Act and this 
Insolvency Act, the provisions of the former must be given effect to. It is the tntentioii of 
the legislature to cc^ne the decirions of all questions of priority to the present secdon 

(4) H. J. Webb fit Co. [1921] 2 Ch. 276, aiSrmed sub nom. Food OmmlUst v. Cork [1^1 
A.d. 647, followed In JDamagoria Coal Go. [1932] C. 430, 59 Cal. 397, in wfakh Healew 
dt Co. [187^ 9 Ch. a 469, and Oriental ^k Corpn. [1884] 28 Ch. a 643 ime tM 
followed. Ine Patna High Court has also in Bank m Bihar o. Secrenury ei Stale 
rinfra) taken the same view as the Calcutta High Court. 

(5) Governor General v, Shiiomani Sugar Mills [1946] 50 C.W.N. ^.C.) 10. 

(6) Momr Emporium Co. v. Msos [1927] B. 6^ 29 Bom. 1446; see also De Keyeer^a 
Royal Hotel [191912 Cb. 197^ ma Ba^ of Bihar o. Seemary of State [1932] E 1. 

(7) Northern Beti^ Co. [1937] 41 C.W.N. 458. 
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which was eiiacted to deal specially with the saine questiotii as were dealt in s« 61 of the 
Provincial Insolvency Act» 1920(8)^ 

It has been held by the Bombay High Court that the priority of payment of all 
Crown debts which prevails in insolvency under s. 49 of the Presidency Towns Insolvency 
Act obtains equally in the winding up by reason of s. 229* and the priority is not con¬ 
fined to the debts mentioned in this section (6). In a very recent case the Calcutta High 
Court has however hdd that the Union of India and the State of West Bengal are bound 
by the provisions of the present Act and by the scheme of administration of companies 
in liquidadon laid down by this Act and are not entitled to any preferential rights or 
treatment or aay prerogative save and to the extent expressly provided in this Act (8a). 
In the last noted case the liquidators applied for an order that all the attachments and 
certificate proceedings instituted for realization of income-tax and sale tax be stayed. 
See s. 232 (2) and notes thereto. 

Revenue :—H this section had read **all taxes, cesses* rates and other revenue’^ the 
word “revenue” would have had to be read ejusdem generis with the preceding words. 
Here the word “revenue” means income; hence the rent of the Government telephone lines 
and also charge for trunk calls are within its meaning (9). 

Taxes The income-tax which does not become due and payable until after the 
winding up order has been made is not a debt for which priority can be claimed (10). 

Rates :—^The duty cast by s. 129 and this section upon a receiver appointed by 
debenture-holders of a company to pay rates then due from the company applies to a subse¬ 
quent increase in those rates resulting from an appeal being allowed against the derating 
of part of the company’s premises (11). As to what are rates see the cases noted below (12). 

Cls. (b) db (c) :—^It was not possible to give a general definition of what constituted 
a “clerk” or “servant” within cl. (b) or a “workman or labourer” within cl. (c). The facts in 
every case had to be considered including the nature of the business carried on by the 
company and the actual services performed by the members of the staff in question. The 
broad distinction was that the head (c) was primarily directed to persons who were 
engaged in what was known as manual labour and head (b) was directed in the case of 
business to the black-coated staff and also to the persons who would be called servants 
and who in the ordinary way would not be thought of as engaged in manual labour (13). 

Who is a derk or servant :—^A secretary may be a derk or servant so as to be 
entitled to the preferential payment in a winding up (14); but a secretary who does not 
give his whole time to the company or performs his duties by a deputy is not within the 
section (15). 

Where the articles of association allow it* a director may hold any other office under 
the company and as such he may be a “clerk or servant” and entitled to preferential pay¬ 
ment (Id). But a$ a rule a director, even though a managing director* is not regarded to 
be in the employment of the company. 'Where the employee is not a whole time servant, 
but in the nature of a “contributor” to a periodical* he is not entitled to preferential 
payment (17). 


(8) Secrctagr erf State v, Punjab Industrial Bank {19311 L. 3SI, 12 Lah. 678, 134 I.C. 200. 
{8a)P. P. Dey & Co. (in voluntary liquidation) {1951] 55 C.W.N. 271. 

(9) Debra Dun Mussoorie E. Tramways Co. [1930] A. 884, [1931] AX.J* 24. 

(10) Governor General u. Sargodha Trading Co. [1943] L. 228 (S.b.); Note (5). 

(11) Airdale Garage Co. [19331 Ch. 64. 

(12) Mannesman Tube Co. [1901] 2 Ch. 93 ; Kershaw* Leese & Co. v* Stockport Overseers 
fl923] 2 K.B. 129. 

(13) London Casino Ltd. [1942] W.N. 138, 167 L.T. 66. 

(14) Caimey u. Bank [1906] 2 K3. 746. 

(15) Beeton & Co. [1913] 2 Ch. 279. 

(C^. But .ee the n«r .. WE. 
5;°*****^ Syndicate 11900] 2 Ch. 349; Normandy 
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tht dtjr «dit!6r cr iwiicr of tlw money and mertan^ news article of a dai|y neim- 
paper wiili an agreement terminable at a month’s notice is a "dcih or servant” within 
this clause (18)» 

Bersons appointed to investigate the xnanagonent of a company and to make a report is 
not a "cierk or servant” of the company (19). A reporter in the employment of a news¬ 
paper company who docs not work at the office, is not employed cadusivcly by the com¬ 
pany, is not bound to render any general service and is not under the control of the 
company, is not a ^’servant” of the company so as to be entitled to preferential payment (20). 
Uncte special contract a singer in opera has been held to be a servant (2i). A chemist 
employed at weekly wages to prepare formulae may be a servant (22). Wages made partly 
by fixed salary and partly' by commission upon work done arc wages (23). In pursuance €i 
a contract with a company A took up the duty of a consulting engineer and attended at the 
company’s premises from 10 a.m. to 4 pm. and carried on his duties there. From time 
to time he had to refer to the general manager, but did not work under his direa orders. 
There was no other expert of the same calibre employed by the company, and he hlmsdf 
was the sole judge of time and attention which it was necessary to devote to the com¬ 
pany, and there was nothing to preclude him from carrying on other employment. Held 
that A was not under a contract of service to the company. His employment was that of 
an expert and he was therefore not a ’’servant’* of the company or entitled to rank as a 
preferential creditor within the meaning of the section (24). 

Effect of winding up on conlmct of service :—^If the winding up order is made 
before expiry of the term of the contraa of service, the servant is entitled to his salary 
to the end of the period of his contract (25). The order is notice of discharge of the 
servant (26), even in the case of a voluntary winding up (27). The apfiointment by the 
Comt of a receiver and manager in a debenture-holder’s action has a similar effect (28). 

(c) Where a steam mg company was being wound up the captains and crews 
were entitled to rank preferentially to be paid their wages in full in priority to the claims 
of the other creditors (29). 

Cl. (e). Employees of foreign company :—^In a case where a foreign company is 
wound up in more jtuisdictions than one, the law is that the Court of such jurisdiction 
will be governed by the forensic rules which govern the conduct of its own liquidation. 
This clause is a forensic rule. It should therefore be applied in the matter of whiding up 
a foreign company which is vmund up in British India under the provisions of this Aa (30). 

Application :-~This dause would also apply to the case of a sum due to any employee 
from the provident fund account maintained by the company who entered service before 
i5th January, 1937 (date of commencement of the amending Act, XXII of 1836). It is 
sufficient if he is an employee of the company on the date of the winding up (30). 

SUB-S. (2), eL (b). Floatiag Charge 5—floating charge operates as an immediate 
and continuing charge on the property charged subject only to the company’s powers to 


)Re Stiff (I86y 7 L.T. 290. 
lOpensaw v, lletcher (supra). 

)Re Ashlqr A Smith Ltd. (19181 2 Ch. 378. 

) Winter German Opera [1^7] 23 T.L.R. 662. 

)C. H. Morlson A Co. [1912] 106 L.T. 731, 

I Eaik’s Shipbuilding Co. (19011 W.N. 78; re Klein [1906] W.N. 148, 22 TJLR. 664. 
jBenalpha Products, Ltd. [1946] 115 L.J. Ch. 193. 

ISecbsagar Tea Co. [1867] 2 Ind. Jur. N.S. 257. 
i General RolUng Stock Co. [1866] 1 Eq. 364. 

ovemiliBg Midland C. D. 

)Rdd V. Explosives Co, [18871 19 Q.BJD. 264, 57 L.T. 439. 

) Calcutta Steam Tug Assn. [1866] 1 Ind. Jur. N.S. 352. 

jVeokawagnam u. O. L. Tmvancorc National Ac. Bank [1939] M. 3S2. Sec notes 
to t. 229 nnie. 
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deal with the property in the <?rdinairy course of its business (31), A doating eharge^ 
unless otherwise agreed, leaves the company at liberty to create specific mortgages ranking 
in priority to the floating charge (32), and by dealing with debtors to give them a right 
of set off (33). A notice of the floating charge does not postpone subsequent mortgages (34). 
As to what is a floating charge see notes to s. 109. 

This section makes it quite clear that where there is a floating charge created by a 
debenture, the debenture-holder does not get priority over the debts cmitemplated in 
8ttb-s. (1) (35). So where a company creates a fixed charge by mortgaging its immovable 
properties and also gives the mortgagee a floating charge over its book-debts, this clause 
applies to the floating cliarge. Consequently the debts mentioned in sub-s. (1) of this 
section must be given priority and paid first out of the book-debts before the floating 
charge over the same can be enforced (35). 

Wages of workmen :—Under this clause read with cl. (c) of sub-s. (1) the wages of 
workmen have a priority of claim over the claims of debenture-holders under any floating 
charge created by the company (36). 

Where a company’s bank honoured cheques on overdraft account for payment of 
wages of workmen and on the company going into liquidation claimed to be preferential 
creditors in respect of the amounts advanced by them during the preceding 4 months 
for the purpose of paying wages, it was held in England that the bank's claim should 
be allowed (37), 

Personal liability of receivers :—If a receiver disposes of the assets without making 
provision for the preferential payments, he is personally liable (38), and moneys paid to a 
debenture-holder cannot be recovered to make the necessary payment (39). 

Priorities z-^These are the only priorities recognized in law and except the floating 
charges, referdsd to in s. 129, there is no priority over the claims of mortgagees or 
debenture-holders who are outside the liquidation (40). The priority is in respect only of 
assets subject to a floating charge (41). 

SUB-S. (3). Costs and expenses :—The effect of this sub-section is to make the 
costs and expenses of winding up payable out of the assets comprised in the floating 
charge before payment of the preferential debts; but if the free assets are insufficient to 
pay the preferential debts, the balance must be paid out of the assets comprised in the 
floating charge (42). 

Liquidation expenses :—^Where a scheme for reconstruction of a company which was 
being wound up by the Court provided that the winding up would be stayed on payment 
of the liquidation expenses, a person who advanced money for payment of those expenses 
is entitled to preferential payment thereof under this section (43). 

Costs of unsuccessful litigation incurred by a liquidator, whether in a voluntary or a 
compulsory winding up, are payable out of the assets in priority to the costs of liquida- 


(31) Foster t>. Borax Co. [190I1 1 Ch. 326; Edward Nelson & Co. v. Faber & Co. 119031 

2 K.B. 367. ^ ^ 

(32) Gk)vt. Stock &c. Co. v. Manila Ry. Co. [1897] A.C. 81 ; Castell and Brown Ltd, [1898] 
1 Ch. 315. 


[33) Edward Nelson & Co. v, Faber & Co. (supra). 

[34) Duck V, Tower Galvanising Co. [1901] 2 K.B. 314; London Pressed Hinge Co. 

[19051 1 Ch. 576. ® 


(35) Parthasarathy v, Madras Publishing House, Ltd. [19411 M. 586. [19411 1 M.L.t. 
577, [1941] M.W.N. 444 relying on Eewis M. C. Collieries, infra. 

(36) John V. Suraj Bhan [1938] All. 869, [1938] A. 609. 

(37) Primrose (Builders) Ltd. [19501 2 A.E.R. 334. 


(38) Woods t;. Winskill [1913] 2 Ch. 303. 

(39) Westminister Corporation v. Chapman [1916] 1 Ch. 161. 

(40) Richards v. Overseers of Kidderminister [1896] 2 Ch. 2tZ 

Collieries [1929) 1 Ch. 498. 

/I? e Corpn. V. Chapman, supra. 

(43 Steel Construction Co. v, Probodh Chandra [1946] 50 C.W.K 86L 
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lioa TJiU rule mpfdkt wlietlusr the order directs ^paymoa^; of costs, or directs that 

the costs be paid out of the assets of the company or that the liquidator do pay the costs 
with liberty to recoup himself out of the assets (44). As to costs generally see notes to 
s. 103, 

( 4 ) ,^A company in course of liquidation retained for the convenience of 
the winding up the possession of leasehold premises, the lease containing the usual proviso 
to re-entry by the lessors; held that leave should be given to the lessors to distrain to 
rent accrued due before that time as to which they must prove as creditors in the winding 
up (45), a 

SUB^S. (5). Data mantsotied in 5tJB-S, (1) s—Thc material date for the purpose 
ol sub-s, (I) of this section is, in the case of a compulsory winding up which has been 
preceded by a voluntary winding up, the date of the commencement of the voluntary 
winding up, ue., when the resolution for the voluntary winding up was passed (46), Where 
a voluntary winding up is succeeded by a compulsory order, the two months to which 
a clerk or servant can claim preferential payment arc the two months next before the 
resolution for the winding up (47). The section deals with the winding up as one con¬ 
tinuous process which may be commenced as a voluntary and continued as a compulsory 
winding up, and there is nothing to show that persons who have acquired preferential 
rights under the voluntary winding up are to be deprived of them if a compulsory order 
is made (47). As to the date of the commencement of a winding up whether voluntary 
or continued under supervision of the Court see s. 204. 

230A. (I) Where any part of the property of a company 
which is being wound up consists of land of any tenure burdened 
. with onerous covenants, of shares or stock in 

c amer of property, unprofitable contracts or of any 

other property that is unsaleable, or not readily saleable, by reason 
of its binding the possessor thereof to the performance of any 
onerous act, or to the payment of any sum of money, the liquidator 
of the company, notwithstanding that he had endeavoured to sell 
or has taken possession of the property, or exercised any act of 
ownership in relation thereto, may, with the leave'of the Court 
and subject to the provisions of this section, by writing signed by 
him, at any time within twelve months after the commencement 
of the winding up or such extended period as may be allowed by 
the Court, disclaim the property : 

Provided that, where any such property has not come to the 
knowledge of the liquidator within one month after the commence¬ 
ment of the winding up, the power under this section of disclaim¬ 
ing the property may be exercised at any time within twelve months 
after he has become aware thereof or such extended period as may 
he allowed by the Court. 

(2) The disclaimer shall operate to determine, as from the date 
of disclaimer, the rights, interests, and liabilities of the company, 
and the property of the company, in or in respect of the property 

§ Pa<Mc Coan Syndicate [1913] 2 Ch. 26. 

Nordt Yorkshire hton Co, [1878] 7 Ch. D. 661. 
hs^aa State Bank [1934] A. 114. 

Hnviiiu fixfAraadon Co. [1916] 1 Ch. 
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disclaimed, hut shall not, except so far as is necessary for the 
purpose of releasing the company and the property of the company 
from liability, affect the rights or liabilities of any other person. 

(3) The Court, before or on granting leave to' disclaim, may 
require such notices to be given to persons interested, and impose 
such terms as a condition of granting leave, and make such other 
order in the matter as the Court thirAs just. 

(4) The liquidator \hall not be entitled to disclaim any property 
under this section in any case where an application in writing has 
been made to him by any persons interested in the property requir¬ 
ing him to decide whether he will or will not disclaim, and the 
liquidator has not, within a period of twenty-eight days after the _ 
receipt of the application or such further period as may be allowed 
by the Court, given notice to the applicant that he intends to apply 
to the Court for leave to disclaim, and in the case of a contract, if 
the liquidator, after such an application as aforesaid, does not within 
the said period or further period disclaim the contract, the company 
shall be deemed to have adopted it. 

(5) The Court may, on the application of any person who is, 
as against the liquidator, entitled to the benefit or subject to the 
burden of a contract made with the company, make an order res¬ 
cinding the contract on such terms as to payment by or to either 
party of damages for the non-performance of the contract, or other¬ 
wise as the Court thinks just, and any damages payable under the 
order to any such person may he proved by him as a debt in the 
winding up. 

(6) The Court may, on an application by any person who either 
claims any interest in any disclaimed property or is under any 
liability not discharged by this Act in respect of any disclaimed 
property and on hearing any such persons as it thinks fit, make an 
order for the vesting of the property in or the delivery of the 
property to any persons entitled thereto, or to whom it may seem 
just that the property should be delivered by way of compensation 
for such liability as aforesaid, or a trustee for him, and on such 
terms as the Court thinks just, and on any such vesting order being 
made, the property comprised therein shall vest accordingly in the 
person therein named in that behalf without any conveyance or 
assignment for the purpose: 

Provided that, where the property disclaimed is of a leasehold 
nature, the Court shall not make a vesting order in favour of any 
person claiming under the company whether as under-lessee or as 
mortgagee except upon the terms of making that person—- 

(a) subject to the same liabilities and obligations as those to 
which jhe company was subject under the lease in 
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resect of the property at the; commencement of the 
winding up ; or 

(b) if the Court thinks fit, subject only to the same liabilities 
and obligations as if the lease had been assigned to 
that person at that date ; 

and in either event (if the case so requires) as if the lease had com‘> 
prised only the property comprised in the vesting order, and any 
mortgagee or under-lessee declining to accept a vesting order upon 
such terms shall be excluded from-all interest in and security upon 
the property, <^d, if there is no person claiming under the company 
who is willing to accept an order upon such terms, the Court shall 
have power to vest the estate and interest of the company in the pro¬ 
perty in any person liable, either personally or in a representative 
character, ana either alone or jointly with the company, to perform 
the lessees covenants in the lease, freed and discharged from all 
estates, incumbrances and interests created therein by the company. 

(7) Any person injured by the operation of a disclaimer under 
this section snail be deemed to he a creditor of the company to the 
amount of the injury, and may accordingly prove the amount as a 
debt in the winding up. 

AmeAim^nt:—This section has been introduced by the Companies (Amendment) Act» 
1936. It is a reproduction of s. 267 of the English Act of 1929, which gives a liquidator 
power, corresponding to that of a trustee in bankruptcy, to disclaim land burdened with 
covenants, unprofitable contracts and property which is unsaleable —Notes on Clauses, 
In sub-s. (6) some words which are inapt in reference to Indian conditions have been 
omitted by the Select Committee. 

Application must be heard :—The general law of insolvency applies to winding up 
of an insolvent company. A creditor in insolvency cannot in ordinary circumstances bring 
a suit against the official assignee. If he claims to be a creditor, he must file a proof of 
his debt with the official assignee. If his claim is rejected, then he has the right of 
asking the Judge sitting in insolvency to reverse the official assignee's decision. Conse¬ 
quently a customer of a bank putting in an application under this section, after an order 
for the compulsory winding up of the bank is passed, for rescinding a contract between 
himself and the bank and praying for damages, is entitled to have his application beard. 
If the Court then comes to the conclusion iliat the contract had already been rescinded, it 
would have no power to pass an order on the application, and the applicant would have 
to be relegated to the ordinary procedure provided by the Act for proving any debt in the 
winding up. The applicant cannot be relegated to the procedure of filing a suit unless he 
is heard (48), 

Disclaimer s—The trustee in bankruptcy cannot by a disclaimer take away fjctm 
a purchaser of land from the bankrupt the equitable interest vested in him under his 
contract (49). Save under exceptional circumstances the taking of possession of leasehold 
property by the Official Assignee is proof of election on his part to take the lease. (50). 

(48)Bhide u. Travancore N. A Q. Bank [1941] M. 18, [1940] 2 M.L.J. 697, [1940] M.W.N. 

1077, 

mu re Bastable [1901] 2 IC.B. 518. 

(50)AMu1 u. XermHii [18^ 22 Bbm. 617. 
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The effect ol a disdaiiaer of a leaee to a bankrupt by the trustee in bankruptcy is lo give 
up to the lessor the entirety of that whidt is comprised in the deimse> and it operates 
to relieve the trustee from all liability undor the lease and not merely &om liability as 
ftmti the date of the adjudication (51). 

See notes to s. 179 in the para, headed "‘Disclaimer”. 

SUE^. (5) :—^Where the trustee under liquidation disclaimed a lease, the lessors 
Were entitled to prove as creditors for the injury sustained by the operation of the section, 
and the measure of the injury was the difference between the rent to be paid under the 
agreement and what they could now obtain for the property (52). Such a proof must be 
admitted under sub-s. (7) (53). 

In determining whether on giving leave to the trustee in banknmtcy to disclaim a 
leasehold of the bankrupt the trustee should be ordered to pay compeHation to the land* 
lord in respect of his occupation of the leasehold premises, the Court will have regard 
not merely to the question whether the occupation has actually produced a profit to the 
bankrupt’s estate, but also to the question whether the possession was retained by the 
trustee with a view to obtaining such profit (54). 

As to the application for leave to disclaim under this section and the procedure 
thereafter, see rules 212 to 217 of the C.a1cutta High Court Rules, 1939. 


231. (1) Any transfer, delivery of goods, payment, execution 
or other act relating to property which would, if made or done by or 
„ , , . against an individual, be deemed in his in- 

Fraudulent preference. i i r in.*. t 

solvency a fraudulent preference, shall, if made 
or done by or against a company, be deemed, in the event of its 
being wound up, a fraudulent preference of its creditors, and be 
invalid accordingly. 

(2) For the purposes of this section the presentation of a petition 
for winding up in the case of a winding up by or subject to the 
supervision of the Court, and a resolution for winding up in the case 
of a volunatry winding up, shall be deemed to correspond with the 
act of insolvency in the case of an individual. 

(3) Any transfer or assignment by a company of all its property 
to trustees for the benefit of all its creditors shall be void. 

Sl®.S. (1). Fraudulent preference in inioluency :—The law of fraudulent pre¬ 
ference in the case of an individual in his insolvency is contained in s. 56 of the 
Rresidency-Town, Insolvency Act III of 1909, and s. 54 of the Provincial Insolvency Act 
V of 1920 (55). Both these seaions say that (1) every transfer of property, every payment 
made, every obligation incurred and every judicial proceeding taken or suffered by any 
person unable to pay his debts as they become due from his own money in favour of 
any creditor, udth a view of giving that creditor a preference over the other creditors, 
shall, if such person is adjudged insolvent on a petition presented within thtee months 
after the date tbeteof, be deemed fraudulent and void as against the 
(where the Presidency-Towns Insolvency Act applies) or the receivo- (where the Provincial 


(51) In re Fussell (18821 20 Cb. D. 34!. 

}f?<5* « 28- See snb'S. (7). 

(53) Re HaUett [1894] 71 L.T. 4OT, 

P- 1*883] 24 C3i. D. 26. 

(55) Anand v. Dinshaw & Co. [1942] O, 417, [1942] O.W.N. 319, 200 IC. 405. 
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Jmivmcf Ad nfflUai); (2) the ftections i^U nd alEcrt^the tights ot any parson^ who 
in good £aith and lor valuable consideration has acquired a title through or under a 
oeditor of die insolveat In determining whedier a transaction amounts to a fraudulent 
pr^erence, the Court ought now to have regard to the statutory definition in the 
aforesaid Insolvency Act (56). Under s. 54 of the Provincial Insolvency Act good faith 
on the part of the creditor affords him no protection where the Intention of the debtor 
to give him preference is established, although sub-s. (2) of that section protects a 
person who in good faith and for valuable consideration has acquired title through or 
under a creditor the insolvent (57). 

When the inolerence is fraudulent :—^Thc preference is fraudulent when the 
substantial and dominant motive in the mind of the debtor (i.e., the company acting as 
a rule by its directors) was to^ prefer one creditor or particular creditors (58). It is 
essential that the payment should have been made with a view to give preference to the 
creditors to whom it is made. It is not sufficient that the creditor was in fact preferred. 
In each case the question to be considered is what was the dominant motive in making 
the payment or transfer (59). The question to be determined is one of faa whether the 
dominant motive actuating the debtor in making the transfer was a desire to prefer the 
particular creditor or was it of a different character (60). As the solution of this question 
involves an inquiry into the state of a man*s mind and as it must very seldom be the 
case that there is direct evidence on the pointy the decision generally depends on the 
inference properly to be drawn from the circumstances attending the transfer as estab¬ 
lished by the evidence (60). The Court must look at the motive, not at the result (61). 
*‘Now when you arc going/’ observed Hanworth, M.ll., “to set aside some conveyance 
as transfer of property or charge as a fraudulent preference, I think, it is plain that 
there must be evidence given affirmatively, not merely that there was in fact a prefer¬ 
ence, but that the preference was given with a view or object or goal of preferring” (62). 
In a case of fraudulent preference it is not necessary for the official receiver to make 
out that the property alienated was undervalued. The gist of fraudulent preference lies 
in preferring one creditor to another when the insolvent is unable to meet his liabilities 
fully. In such a case the official receiver has only to make out the intention of the 
insolvent (63). The intention or motive of the transferee is immaterial. Even if the 
creditor has taken a bona fide sale from the insolvent in discharge of a debt due to him, 
that does not make the transaction valid if the intention or view of the insolvent is to 
prefer that creditor to others (64). As to the application of tlie bankruptcy rules in 
cases of fraudulent preference see Trustee of Gonville v. Patent Caramel Co, (65). To 
prove the motive or intention evidence of otiier acts of preference in favour of other 
creditors committed at or about the same time is adtnissible (66). »A debt although 

(56) See Ex p. Griffith [1883] 23 Ch. D. 69. 

(57) Nripendra v, Ashutosh [1913] 19 C.W.N. 157. See also Butcher v. Stead [1875] UR. 
7 H.L. 839 at p. 849 per Lord Hathcrley. 

(58) Sharp v, Jackson fl8W] A.C. 19; Mohandas v. Tikamdas [1917] 37 I.C. 250. 

(59) Ex p. Taylor [1887] 18 Q.B.D. 295; M. L G. Trust [1933] Cb. 542; Official Assignee 
V, T. B. Mehta & Sons [1918] 42 Mad. 510; Ex p. Hill [1883] 23 Ch. D, 695; Kasl 
V, Official Receiver [1929] M. 821; Sime, Darbey & Co. v. Official Assignee [1928] 
P.C. 77, 30 Bom. L.1 2W 47 C.L.J. 339, 107 I.C. 233. 

(60) Sime, Darbey Sc Co. n. Official Assignee, supra. 

(61) Re Stenotyper Ltd. [1901] I Ch. 250; 

(62) M. I G. Trust [1933] Ch. 542 at p. 563. 

(63) Mamayya v, Cnfidal Receiver [1926] M. 338, [1926] M.W.N. 124, 92 I.C 726. See 
also In re Warren [1900] 2 Q.B. 138 and Butcher v. Stead, supra; see also 

671, 55 M*L.wf» 731 

(64) Mtowrjr,, u. Official Reedver, nipnu 

[1912] I XLB. 599; Me abo JadcMii & Braiwfoid Ltd. [1906] 2 Ch. 467. 

(6^»e SaaiMy (1913] 2 KJB. ^ 
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not iiresently payable can be set of! against moneys owing to a company in liquidation. 
Such set off would not amount to a fraudulent preference (67). 

Omus:—Where the Official Assignee seeks to establish that a transfer by the debtor 
is void as a fraudulent preferencci the onus of proof is on the Official Assignee (6^)* 
even if the debtor was insolvent at the time of the payment and knew himself to be so# 
though in such a case the onus may shift (69). Where a trustee in bankruptcy proves 
that the debtor was insolvent at the time when he made the payment, the onus of proof 
shifts and the party supporting the payment must show it was not made with a view 
of preferring him (70). Where a bankrupt in imminent apprehension of bankruptcy 
voluntarily pays a particular creditor with the result of giving him a preference in fact 
and the reason for such preference is unexplained, a prima facie case of fraudulent 
preference is established (71). But where though the circumstances were suspicious, 
but having regard to the fact that when the transaction took place no creditor was in a 
position to take proceedings in bankruptcy against the debtor he not having committed 
any act of bankruptcy, tlie trustee has failed to prove that the debtor had allowed 
judgment to go against him by default with the view of preferring the father-in-law (72). 
Where the liquidator took out a summons for a declaration that by suffering a judicial 
proceeding to go by default by withdrawing opposition to an application by a 
creditor to extend time for registration of an equitable mortgage under the provisions 
of the Companies Act, at a time when the company was in fact insolvent) a fraudulent 
preference had been committed by the company, the House of Lords held that upon 
the material available the inference that the intent was to jirefer could not in law be 
properly drawn (73). The presumption of fraudulent intention may be rebutted, if it is 
apparent that tlie debtor acted in fulfilment of a prior agreement; but it will not suffice 
to prove that the debtor was moved by a mere sense of honour or of duty or of moral 
obligation or that he acted from motives of kindness or gratitude (74). The intention 
of the debtor is the paramount consideration and if the transaction can be properly 
referred to some other motive than that of giving the particular creditor a preference 
over the others, the payment is not fraudulent (74). * 

The onus is only discharged when the Court upon a review of all the circumstances 
is satisfied that the dominant intent to prefer is present (73). Before the Court could 
deduce from the facts of any particular case that a fraudulent preference had been made, 
it roust be satisfied that the dominant raoti\c of the debtor was to prefer that particular 
creditor or his surety or guarantor. It was imjwssible to lay down any particular 
circumstances in which the Court could not draw that inference save and except that 
the fact that a preference was shown was not sufficient (75). 

Fraudulent preference :—In the last cited case ihe Court of Appeal held that the 
proper and indeed the overwhelming inference to be drawn in law from the facts was 
that payments were made in order to give the bank a preference over other creditors (75). 
Where the threat to bring an action could have no influence on a man who was just 
about to become bankrupt, there was no real pressure exerted by tlie creditor by such 
threat; so the delivery of the bill of exchange amounted to a fraudulent preference of 


(67) Anantaraman u. Pirrie & Gill [1940j M. 157, 50 M.L,W. 759. 

(68) Sime, Darby & Co. v. Official Assignee, supra; Kasi u. Official Receiver [1929] M. 
821; Peat v. Gresham Trust, Ltd., infra. 

(69) Nripcndra v, Ashutosh [1913] 19 C.W.N. 157. 

(70) Exp. Viney [1897] 2 Q.B. 16. 

(71) In re Cohen [1924J 2 Ch. 515. 

(72) Exp. Lancaster [1883] 25 Ch. D. 311. 

(73) Peat V. Gresham Trust Ltd. [1934] 151 L.T. 63 (HX.). 

(74) Ashutosh, supra. See also Official Receiver v. Lachmibai [1926] 8. 140i 

(75) M. Kushier, Ltd. [1943] 112 L.J. Ch. 194, (CA.) per Goddard, t.J. 
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the creditor (76). For other instances where it was held that there was a fraudulent 
preference, sec the cases noted bclow(77) 

Where not s—Fraudulent preference cannot be inferred where a creditor has been 
pressing for his debt and payment is made to avoid the pressure (78). When a debtor 
with bankruptcy impending pays a creditor in the honest belief on reasonable grounds 
that he is legally bound to make the payment it is not a fraudulent preference, even 
though the debtor is in fact under no obligation to make the payment (79). Where the 
object of the bankrupt was not to prefer some creditors to others but to shield himself 
from the consequences of a breach of trust committed by him, it was not a fraudulent 
preference (80). Although a charge is created on the estate a few days before a person 
beccanes insolvent, it is not a fraudulent preference if it is shown that it was created 
in the ordinary course of business and with the object of carrying it on and passing 
safely through a period of danger (81). An insolvent was unable to pay his debts and 
had stopped a considerable portion of his business; but he was making genuine efforts 
to set right his financial position. In such circumstances his bankers exerted a severe 
pressure on lum, whereupon he executed a registered security bond in favour of the 
bank: held it was not a case of fraudulent presence (82). Where the proper inference 
to draw from the facts was that the dominant motive actuating the debtor was that he 
was only doing what he felt himself bound or compelled to do, and where it must have 
appeared to him that the alternative was a preset ution for criminal breach of tmst, the 
case is not one of fraudulent preference (83). But j>ayment from a sense of moral 
obligation or the issue of debentures to a director ^who had guaranteed the company’s 
overdraft, is a fraudulent preference and invalid (84). A morally irreproachable transact 
tion may be a “fraudulent preference” (85). 

An asignment made in pursuance of an earlier agreement is not a fraudulent 
preference (86). If the debtor really thinks that the creditor’s case is one of hardship, 
the preference is essentially an undue one (87). 

The issue of debentures to outsiders in satisfaction of existing debts is not necessarily 
a fraudulent preference (88), But where a director takes debentures to secure an 
amount due to him, or for which he is a surety, and postpones registration until within 
three months before the winding up, the issue is fraudulent preference (89). 

After citing a number of cases Clauson, J. said in the undernoted case (90): “The 
result of these authorities appears to me to be that a transfer by a debtor'of substantially 
iltc whole of his property, whether by way of charge or by way of sale, will be an act 
of bankruptcy, if the necessary consequence of the transfer will be to defeat or delay 
his creditors, and with these authorities to guide me, I feci no difficulty in holding that 
the substitution in place of a going business and substantial business assets of (a) shares 
in a private company which has taken over the debtor’s assets and liabilities together 

(76) Exp. Hall [1882] 19 Ch. D. 580 per Jessel, M. R. 

(77) Land Development Assn. [1888] 39 Ch. D. 259; A. Singer & Co. (Hat Manufacturers), 

Ltd. [1943] 1 Ch. 121, (C,A.). ^ 

(78) Mohandas u. Tikam^s (supra). Nripendra v. Ashutosh, supra. 

(79) Exp, Saffery [1900] 2 Q.B, 19. 

(80) Trustees v. Hunting [1897] 2 Q.B. 19. 

(81) In re Nasse [1929] R. 227, 7 Rang. 201, 118 I.C. 615. 

(82) Ka8i t». Official Receiver J1929] M. 821. 

(83) Sime, Darby dc Co. u. Official Assignee, supra. 

(84) Buckley’s case [1899] 2 Ch. 725; Jaclwon & Brassford Ltd. (supra). 

(85) Patrick & Lyon Ltd. [1933] 49 T.L.R. 372, per Maugham J. 

(86) Re Davies [1921] W.N. 25^ 

(87) Buckley’s case (supra). ^ 

(88) Inns of Court Hotel Co. [1868] L.R. 6 Eq. 82; Seligman v. Prince dt Co. [18951 2 

Ch. 617. I i 

(89) Jackson dt Brassford Ltd. (supra). 

(90) /« re Simms [1930] 2 Ch. 22^). 
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with (b) a right of action by the debtor against that company on its covenant to 
discharge his liabilities must necessarily have the result of delaying the oeditors and 
cannot be treated as proving something which the creditors can reach just as easily 
and satisfactorily as the assets which have been transferred. The iskct that it was in 
the contemplation of all parties that further finance should be secured by placing a 
prior charge on the transferred assets, certainly rmikc the position no better for those 
who seek to argue that the creditors will not be delayed,” 

In order to ascertain whether there has been “fraudulent preference” under the 
section it must be seen whether the act is done by free will and volition. The preference 
should be voluntary and not brought on by pressure. So where an assignment is made 
in favour of a particular credits under the impression that unless he is paid the 
Company will go into liquidation, there cannot be said to be an overriding intention 
to prefer and the preference cannot be said to be fraudulent preference within the 
statute (91). 

Where it can or cannot be pleaded :—Fraudulent preference cannot be pleaded 
by a debtor in defence to a suit filed against him in order to a^oid his own obligation 
and not for the benefit of the creditors generally. It can be pleaded, if at all, only 
in the Insolvency Court [note (78), supraJ. A set off within three months of a winding 
up is fraudulent preference (92), 

S. 37, Provincial Insolvency Act :—The object of s. 37 of the Provincial Insob 
vency Act is to protect the interests of the whole body of creditors over whom an 
undue preference has been given in favour of other creditors. The same principle applies 
to a transaction which is sought to be impeached under this section, so that the dis¬ 
position of a company’s property cannot be impeached on the ground of fraudulent pre¬ 
ference except on behalf of the general body of the creditors. Therefore a person who 
is not a creditor of the company, but a debtor, cannot impeach a transfer made by 
the company, on the ground of undue preference (93). 

The sale of an insolvent business to a private company for shares or debentures may 
be set aside as fraudulent (94), or may be treated as an act of bankruptcy (95). 

SUB-$, (2) !—In the case of a winding up by or under supervision of the Court, 
the presentation of the petition for winding up, or the winding up resolution in the case 
of a voluntary winding up, corresponds to the act of bankruptcy of the Individual. 
Every transfer &c., made within three months prior to the date of such petition or 
resolution will be deemed fraudulent (96). 

Date of the act of insolvency :—^Where a company which has gone into volun¬ 
tary liquidation is ordered to be wound up by the Court, the date to which regard is 
to be had in ascertaining whether a fraudulent preference has l>ecn made is the date of 
the presentation of the petition, and not that of the extraordinary resolution (97). The 
date of the commencement of a winding up by the Court is the date of the presentation 
of the petition (98). A winding up continued under supervision of the Court dates from 
the resolution authorizing the winding up (99). But for the purpose of this section the 


(91) Nabin Krishori v, Jagneshwar [1933] C. 809, 37 C.W.N. 909, 146 I.C. 502—per 
Mitter and Henderson JJ.; see also Sime, Darby Co. o. Official Assignee [loSl 
P.C, 77, 47 C.L.J. 339, 107 l.C. 233; Nripendra v. Ashutosh [19131 19 C.W.N,. 157. 

(92) Washington Diamond Mining Co. [1893] 3 Ch. 95 (C.A.). 

(93) Ram Sarup o. Jagat Ram [1921] 59 LC. 977. 

(94) Re Goldburg [1912] I K.B. 606, 

(95) Re David & Johnson [1914] W.N. 104, 110 L.T. 942. 

(96) See B. P. Palmer Ltd. [1938] 1 Ch. 113. 

[J^5j } JSj^Chennakwava v. Coimbatore Maha- 


lakshmi Bank [1943] M. 

(98) S. 168. 

(99) See notes under s. 204. 


2 M.L.J. 583, [1942] M.W.N. 671. 
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data of the presentaticm of the petition it the materlil date. This is so in the, case of a 
compulsory order* though there has been a previous voluntary winding up. 

SUB^S, (3) :—A debenture by way of floating charge issued to a trustee for tjie 
benefit ci all the compauy’s creditors is a conveyance and assignment within the mean* 
ing of this section* if the value of the equity of redemption is merely nominal (1). An 
assignment by a company of all its property to a trustee for all its creditors is void (2), 

Proferenco of director A security given by an insolvent company for payment 
of a debt due to a director cognizant of the state of the company’s affairs may be 
set aside as an undue preference, even though the director may have pressed for 
payment of his debt (3). 

Hit misfeasance :—^Where any payment is void as a fraudulent preference of 
directors or other officers of the company, misfeasance proceedings under s. 235 may be 
taken to recover the amount paid (4). But there is no provision in the Act for a 
summary method of recovering money paid to a creditor by way of fraudulent pre¬ 
ference (5). 

232. (1) Where any company is being wound up by or subject 
to the supervision of the Court, any attachment, distress or execution 
put in force without leave of the Court against 
Awidance of cerain thg estate or efiEects or any sale held without 
etc. leave of the Court of any of the properties 

of the company after the commencement of 
the winding up shall be void. 

(2) Nothing in this section applies to proceedings by the 
“Government’ [Crown—in Pakistan]. 

Amendments :—^In sub-s. (1) the words in italics have been insert^ by the Com¬ 
panies (Amendment) Act, 1936. In sub-s. (2) the word within 8q\iarc brackets were 
substituted for the word “Government” by the Government of India (Adaptation of 
Indian Laws) order 1937. “The existing section has been construed as not covering sales 
held after the winding up. The amendment is designed to forbid such sale”— Notes on 
Clauses, 

The effect of the amendment in sub-s. (1) is that not only attachment &c. but the 
sale of any of the properties of the company shall be void. 

In sub-s. (2) the word “Government” has been substituted for “Crown” in India 
by the Adaptation of Laws Order, 1950. 

While s. 231 may be consukTcd to be parallel to s. 54 of the Provincial Insolvency 
Act, 1920, there is nothing in common between s. 232 and s. S3 of the Provincial Insol¬ 
vency Act (6). 

Scope :—^This section has nothing to do with s. 171 ante. It simply says that 
certain proceedings shpll be void, but that, if they arc by the Government, they shall 
not be void (7). 

SUB*S. (1) . Date of commencement of the winding up :—^But it has been held iU 
England that this section should be read with ss. 169 and 171 and is controlled by 

t (1)London &c Bank v. H. Dickinson Ltd. fI922] W.N. 13. 

(2) Trustee of Gonville v. Patent Caramel Co. [1912] I K.B. 599. 

(3) Gas Light Inmrovement Co. v, Terrell [1870] L.R. 10 Eq. 168. ' 

(4V Washington Diamond Mining Co. (supra). 

(5) Karachi Bank v, Castdlno [1932] $. 106. 

(65Anand v, Dinshaw & Co. [1942] O. 417, [1942] O.W.N. 319, 200 I.a 4SS. 

(7) Shlrcnnanl Su^r Mills v. Governor General in Council [1945] A, 354* [19451 AIL 

352* [1945] AX.L 368^ [1^45] 7 F,L.J. 193; Governor General v, Shimnani nugar 

Mills [1946] 50 C.W.N. (F.C) 10. ^ 
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them (8). The ^te of the commencemeBt of a winding up by the Court is the date of 
the presentation of the petiiion (9). A winding up continued under supervision of the 
Court dates from the resolution authorizing the winding up (10) 

Slay of proceedings:—^Upem a proper cause shown the Court having jurisdiction to 
wind up the company has power to make an order staying all proceedings against the 
company or the proceeding in the winding up(il). But where the company is not in 
liquidation, and a petition for winding up is not pending, the Court cannot, after ordinary 
meetings to be summoned and before approving the scheme of reconstruction, stay an 
execution on a judgment recovered before the order (12). 

Sale after winding up ;—^Where a company had gone into liquidation, a sale of 
its assets, after the winding up order, in execution of a decree passed before the date 
of that order without leave of the Court as provided in s. 171, was voidable at the 
instance of the liquidator, but would now be void. Want of knowledge of the winding 
up order does not validate such a sale (13). But with the leave of the Court a distress 
or execution may be levied (14). If the property was attached prior to the date of the 
application for winding up, the sale in continuation of the attachment was not invalid (IS), 
but will be void now. Under this section the attachment &c. put in force without leave 
of the Court is void and not merely voidable. 

See S8. 169, 171, 225 (2) and notes to those sections. 

Applicability of the section ;—I'his section is expressly limited to' winding up 
either by the Court or subject to the supervision of the Court; so a voluntary liquida> 
tion cannot ipso facto have the effect of putting end to an attachment already in force 
under a decree passed prior to the liquidation (16). 

SUB^. (2) :—^This sub-section is not in the English Act. So Mr. Justice Page, 
while in the Calcutta High Court, held (17) that the effect of s. 171 is not to restrict any 
of the rights to recover debts due to the Crown which the Crown possesses in virtue of 
its prerogative. But the Patna High Court has held in a later case that it was not the 
intention of the legislature that the Court should be given discrceion to permit pro¬ 
ceedings which should have the effect of giving priority to any particular creditor, 
including the Crown, to which the latter is not otherwise entitled, this clause notwith¬ 
standing (18). See notes to s. 171 ante. 


233. Where a company is being wound up a floating charge 
on the undertaking or property of the company created within three 
months of the commencement of the winding 
*** floating unless it is proved that the company 

immediately after the creation of the charge 
was solvent, be invalid except to the amount of any cash paid to the 
company at the time of, or subsequently to the creation of, and in 


(8) Exhan Mining Co. fl864] 4 De G. J. & S. 377; Landcashire Cotton Co. [1887] 35 
Ch. D. 656; Higginshaw MiUs [1896] 2 Ch. 544. 

(9) 8. 168. 

(10) Sec notes under s. 204. 

(11) Currie v. Consolidated K. C. Corporation ff906] I K.B. 134. g 

(12) Booth V, Walkden See, Co. [1909] z K.B. 368, But now see the new sub-s. (5) of 8. 153* 

(13) Baldco u. United Bank of India [1917] 2 Pat. L.J. 77, .38 I.C. 91. 

(14) See note supra. 

(15) Kaya8tha Trading Corpn. v. Satnarain [1921] 19 A.L.J. 262, 60 LC. 763. 
n6) National Bank of Upper India v, Sheo Mangal [1924J 79 LC. 968. 

(JuWest Laikdih Coal Co. [1926] C. 781, 53 Cal. 328, 30 C.W.N. 541. 

(l8)B^k of Bihar v. Secretary to State [1932] P. 1 following Food Controller v* Cork 
n923] A.C. 647, approved by the Federal Court in Governor General v. Shlromani 
Sugar Mills [1946] 50 C.W.N. (F.C.) 10. 
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ctmsideratioa for, the charge, together with interest on that amount 
at the rate of five per cent, per annum. 

OI>jecl of tko toction :*-«'The object of this sectlob is to prevent insolvent com« 
panics from creating floating charges to secure past debts or of money which do not 
go to swell their assets and become available for creditors (19). 

What is floaling ehargo :---As to what is a ^‘floating charge** see notes to s. 109. 
A floating charge is a present charge until the happening of some event which puts an 
end to the right of the company to deal with the property in the course of the business (29)* 
It is not a future security but a present one affecting all the assets of the company 
expressed to be included in it On the other hand it is not a s^cifle security, the holder 
being unable to affirm that the assets are specifically mortgaged to him. The assets 
are mortgaged in such a way that the mortgagor can deal with them without the 
concurrence of the mortgagee (21). See notes to ss. 109 and 230 (2) (b). 

A floating security being only a charge on the assets for the time being, the com* 
pany may, in the ordinary course of its business, unless it is otherwise agreed and 
until the security becomes fixed, sell, let, mongage or otherwise deal with any of its 
assets and pay dividends out of the profits, just as if the floating charge has not been 
created (22). 

Mortgage debentures usually contain a charge upon the undertaking of the com* 
pany and all its property, real and personal, whether {)rcsent or future, and may 
or may not give a charge upon uncalled capiul. A specific charge is one that without 
more fastens on ascertained and definite property or property capable of being ascertained 
or defined; whereas a floating charge is ambulatory and shifting in its nature, hovering 
over, and so to 8pe.ak, floating with, the property which it is intended to affect. Until 
some event occurs or some act is done, which causes it to settle and fosten on the 
subject of the charge within its reach and grasp (23). 

Debenture containing floating security:—A debenture constituting a floating 
security over the undertaking and assets of a company does not specifically affect any 
particular assets until some event occiu-s or some ac| on the part of the mortgagee is 
done which causes the security to crystalizc into a fixed security. A demand by the 
dcbenture*holder is not such an act, nor is a notice by him to the company’s bankers 
claiming payment to him of the company’s bank balance which has been attached by a 
judgment-creditor of the company under a garnishee order, for there is no equity in a 
debenture-holder, whose security is a floating charge, arising from his merely giving 
notice to seize a particular asset of the company (24). 

Where floating charge is invalid :—^Under this section a floating charge created 
within three months of winding up is invalid except to the amount of any cash paid at 
the time, unless the company’s business is actually solvent at ihe time apart from the 
value of the fixed assets (25). Where there is a condition for payment of a sum at a time 
and place certain, the condition is not broken by non payment at the time unless the 
demand for payment is made at the specified place (26). 

(19) Orlean8 Motor Co. fl91l] 2 Ch. 4!. 

(20) Imperial Bank u, Bengal National Bank [1931] C. 223, 58 Cal, 136, 34 C.W,N. 605. 
This case was reversed on appeal to the Privy Council [Imperial Bank v. Bengal 
National Bank (1931) P.C. 245, 58 LA. 323. 35 C.W.N. 1034], but not on this point. 

(21) Bank of Baroda v. H, B. Shivdasani [1926] B. 427, 28 Bom. L.R. 689. See also the 
opinion of Buckley L. J. in Evans o. Rival Granite Quarries [1910] 2 K.B. 976, 9!^. 

(22) Hals. (Hailsh.) pp. 481-82. 

p3) Illingworth v. Houldsworth [1904] A.C. 355. 

(24) Evans o. Rival Granite Quarries, supra. 

(25) Hod8on t>. Blanchard Ltd [1911] 131 L.T, Jo. 9, 

(26) Thorn v. City Rice Mills (1889] 40 Cht P* 357, 

8$ 
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Where money* arc advanced to secure the liability of a company under an antecedent 
independent guarantee« debentures giving a floating charge created by the company in 
favour of the guarantors who find money to pay off the debt owing to the company and 
guaranteed by them are, if the company goes Into liquidation within three calendar 
months after the issue of the debentures, invalid unless it is proved that the company 
was solvent immediately after the creation of the charge (27), Where the debentures 
were issued to a bank to secure an existing loan account and a current account and 
the company went into liquidation within three months, the charge was held to be 
invalid as regards the loan account, although in the meantime various advances had 
been made and repaid on the current account (28). 

A debenture was issued to Z as a floating charge on the assets and undertaking of 
a company, which was then insolvent, to secure the principal sum of 900/. paid a 
few days later by Z into the company's banking account in cash provided by D for whom 
Z was the nominee and trustee of the debenture. On the same date there was paid out 
of that account 350/, to A and 350/. to B in respect of directors' fees due to them and 
200/. to D representing an amount guaranteed by him in respect of the company's over¬ 
draft Within six months of the date of issue of the debenture an order was made for 
the compulsory winding up of the company. Held that the object and effect of the trans¬ 
action was not to benefit the company but merely to provide money for the benefit of 
certain creditors of the company to the prejudice of other creditors, and that there was 
no cash bona fide paid to the company at the time or subsequently to the creation of, 
and in consideration for, the charge within the exception of s. 266 of the English Act of 
1929 (corresponding to the present section), and that therefore the charge was invalid (29). 
In s. 266 of the English Act the words arc **six months" and not “three months" as in 
the present section. 

Second floating charge j—Where a debenture trust-deed creating a general floating 
charge over all the undertaking and assets of the company, present and future, reserves 
power to the company in the ordinary course of its business to create specific charges 
over any of those assets, then although a second general floating charge over all the 
property comprised in the first charge but ranking pari passu wither in priority to tltat 
charge is under the general law incompatible with the first charge and ranks subject 
to it, yet there is no principle of law which forbids the creation of a second floating 
charge over part only of the assets ranking pari passu with or in priority to the earlier 
floating charge, so long as the latter floating charge is within the limits of the power 
reserved (30). 

Meaning of **at the time of its creation** :—A payment made on account in anti¬ 
cipation of creation of the charge and in reliance on a promise to execute it, although 
made some days before its execution, is made “at the time of its creation" within the 
meaning of this section (31). 

Payment must he in cash :—^Thc payment must be one in cash (32), otherwise it 
is not a good payment (33). A debenture issued for a past debt is invalid when coming 
under the provisions of this section. Debentures, so far as given as security of ilic 
cugrent account, arc only valid to the extent of the amount owing by the company on 
that account at the date of the winding up (34), But it is sufficient if in substance 

(27) Orleans Motor Co. [1911] 2 Ch. 41. 

(28) Christy u. Hayman. Christy & Lily Ltd. (!917] ! Ch. 283. 

(29) Dcstone Fabrics, Ltd. [1941] Ch. 319, 111 LJ. Ch. 38, (CA.). 

(30) Automatic Bottle Makers Ltd. [1926] Ch. 412. Sec also Benjamin Cope & Sons 

[1914] I Ch. 800, 

(31) Columbian Fireproofing Co. fl9I0] I Ch. 756, 2 Ch. 120: see also Oldcrfield Ship- 

building Co. [1922] I Ir. R. 26. 

^ Oregory, Love Sc Co. [1916] I Ch. 203. 

(33) W. G. McLeave Sc Co. [1911] 47 I.L.T. 214. 

(34) Hayman, Christy & Lily Ltd, [1917] i Ch. 283. 
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gi«li ym pai4(35)* In tlw^ last cited case the debenture was held not to have merdy 
secured past debts but to have obtained for the company the advantage of behig able 
to continue its business and Lord Hanworth M. R. pointed out: **The cases under this 
section must, each of them, depend upon their own facts. It is very difficult to lay 
down a precise test which shall bring a case within or without the scalon” (36). 

Effect of the section The effect of this section is to invalidate a ffoating charge 
on the undertaking or property of the company created within three months of the 
commencement of the winding up, unless it is proved that the company was solvent 
immediately after the charge was created, but it does not altogether avoid the deben¬ 
ture (37). Therefore where such a debenture has been redeemed by payment to the 
holder before the date of the winding up petition, the liquidator is not entitled to 
recover back the money so paid, though he may be at liberty to set aside the debenture 
as being a fraudulent preference of the creditors whose debts it was given to secure or 
on any other ground (37). As to the case of fraudulent preference under such circum¬ 
stances see Columbian Fireproofi Co. (38), and F. Stanton Ltd. (39). 

234 . (1) The liquidator may, with the sanction of the Court 
when the company is being wound up by the Court or subject to the 
supervision of the Court, and with the sanction 
Genwai scheme of li- of an extraordinary resolution of the company 
tioned. m the case of a voluntary wmdmg up, do the 

following things or any of them; 

(i) pay any class of creditors in full; 

(it) make any compromise or arrangement with creditors ot 
persons claiming i^o be creditors or having or alleging 
themselves to ha#lis 4ny claim, present or future, where¬ 
by the company may be rendered liable; 

{Hi) compromise tul calls and liabilities to calls, debts and 
' liabilities capable of resulting in debts, and all claims, 

present or future, certain or contingent subsisting or 
supposed to subsist between the company and a con¬ 
tributory or alleged contributory or other debtor or 
person apprehenmng liability to the company, and all 
questions in any way relating to or affectmg the assets 
or the winding up of the company, on suoi terms as 
may be agreed, and take any security for the discharge 
of any such call, debt, liability or claim, and give a 
complete discharge in respect thereof. 

(2) The exercise by the liquidator of the powers of this section 
shall be subject to the control of the Court, and any creditor or con- 

(35) Mathew Ellis Ltd. [1933] I Ch. 458 (C.A.). In this case Orleans Motor Co. (supra) 
is distinguished and the dictum of Astbury J. in Hayman, Christy LIy 
(supra) at p. 285 to the effect that ‘*cxcq)t to the amount etc,’* means except to 
the amount of any cash absolutely and unconditionally paid to the cennpany ia 
disapproved. 

(36) Ibid at p. 469. 

(l7^Parkf.s darage Ltd. [1929] I Ch. 139. 

(38UI9I0] ! Ch. 758, 

(39) [1929] I Ch, ISO. 
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tributory may apply to the Court with respect to any exercise or 
proposed exercise ot any of these powers. 

Court’s dliscretion In this section the Court has been allowed a discretion to 
order payment in full to any class of creditors other than those referred to in s. 230 and 
when the discretion used by the Court is not capricious or in disregard of any legal 
principle, the High Court will be very slow to interfere with the exercise of the 
discretion (40). 

SUB-S. (1), cl* (i). Meaning of ’creditors* No distinction is made between 
different kinds of creditors, the word “creditors'* being general (41). Every person having 
a pecuniary claim against the company, whether actual or contingent, is a creditor. 
Secured creditors are included and also foreign and colonial creditors when their rights 
are in question (42). A creditor having a claim against the company for damages for 
breach of contract may be admitted as a creditor under this section as on the date of 
breach (43). The arrangement must be such as any man of business would reasonably 
approve (44), and it should be fair and reasonable as regards the different classes, 
if any (45). 

SUB-S. (l),cl. (ii). Compromise A power to compromise rights presuj^ses 
some dispute about them or difficulties in enforcing them (46). A compromise however 
is good if both parties bona fide believe that there is a question in dispute, although it 
may not really be doubtful (47). 

Under this section the Court has wide powers, and it can sanction a compromise 
between different parties before the Court (48). An order passed ^on consent in a winding 
up proceeding cannot be challenged by a consenting party in a separate suit (48). 

Notice. Meaning of ’’class” :—Where there are several classes of creditors and 
contributories and the scheme does not affect the rights of some particular class, it is 
not the practice nor is it necessary, to .send of any meeting to the members of 

such class; the dissent of a class which is iai^^nterested may be disregarded (49). It 
is however necessary for different classes of those affected by the scheme to have separate 
meetings (44). As to what is meant by a class for the purpose sec Sovereign Assurance 
Co, V. Dodd (50). Where there arc matured and unmatured policy-holders of an insurance 
company, a dissentient holder of matured policy is not bound by a resolution passed at 
a meeting to which all the policy-holders arc summoned (SO). 

The Court will sanction only a bona fide scheme :—^The Court will not sanction 
a scheme when the required majority is made up of persons not acting bona fide in 
the interest of the class to which they belong as where their votes are given to get rid 
of their liability for amounts unpaid on their shares (51). In the absence of any 
improper motive there is nothing to prevent a creditor, who is also a shareholder, from 
voting (52). If the first meeting be unsatisfactory, a second meeting may be called (S3). 
The Court can sanction only a bona fide scheme (54). 


(40) Peoples Bank of N. India v, Lucknow Sugar Works ri9361 O. 338, 163 I.C. 194. 

(41) Empire Mining Co. {1890] 44 Ch. D. 402. 

(42) New Zealand Loan &c. Co. v, Morrison [18981 A.C. 349 (P.C.k 

(43) British A. C. Bank [1923] 1 Ch. 276 (C.A.), [1922J 2 Ch. 575. 

(44) Alabama &c. Railway Co. [1891] I Ch. 213. ^ 

(45) English Scottish &c. Bank [1893] 3 Ch. 385. 

(46) Sncath v. Valley Cold Ltd. [1893] 1 Ch. 477. 

(47) Parry v. Liverpool Malt Co. [1900] 1 Q.B. 339. 

(48) Probodh Lai v. Chandanmull [1941] 46 C.W.N. 98. 

Coloration [1904] I Ch. |2 (C.A.). 

(50)11892] 2 Q.6. S73 (C.A.). 

Co. [1877] 6 Ch. D. 627. 

(52) Madras Irrigation & Canal Co. [1881] W.N. 120, 172. 

(53) See notes to s. 153. 

(54) South Indian Mill Co. [1915] 30 tC. 386. 



IMDIAN <20Mf ANIES ACT 


S. tM] 

my sanetiotiedi :*-^linne8 hive been ftanctioned conmtning 
the following provisions: that the first mortgage debenture-holders arc to be postponed 
to other debentures or charges about to be issued or created; that debenture-holders and 
other creditors of the old company are to accept shares in the new company in satisfac¬ 
tion of their debts; that debentures* the interest on which is to be paid only out of the 
profits of the company* are to be taken in satisfaction of debentures the interest on 
whlth is payable whether profits arc made or not (55). 

Court may impose conditions :—^Thc Court may* and often does, impose conditions 
on its sanction to a scheme. Where the scheme proposes that a company in difficulties 
is to make over its assets to a new company* the sanction may be refused* unless the 
scheme provided that the new company would undertake to obey the order of the 
Court as to any proceedings which it might think it right to have taken against officers 
of the old company (56). In one case the order on the assignment of the undertaking 
to a new company provided that the rights of the official receiver and liquidator to take 
misfeasance proceedings against officers of the transferor company should be preserved, 
and that the proceeds of any such proceeding should be held for the benefit of die share¬ 
holders of the transferor company (57). In another case the Court gave its sanction 
on the undertaking of the liquidator to pay the unsecured creditors in full out of the 
assets in his hands* not to act upon the resolution as regarded underwriting* and to 
procure the cancellation of underwriting agreements* and provided that the shareholders 
who opposed should* if they elected within a prescribed time to dissent from the special 
resolution* be entitled to the rights of dissentient shareholders on an ordinary recon¬ 
struction (58). A scheme once sanctioned by the Court is binding on all contribu¬ 
tories (59). 

Right of appoml :—Persons whose interests are affected by a scheme but who have 
not opposed it at a meeting or appeared at the hearing of the petition cannot appeal* 
without leave, from the order sanctioning the scheme (60). 

Court’s duty :—^In an application under this section for sanaion of a scheme the 
duty of the Court is not confined to ascertaining that all formalities have been complied 
with and to giving effect to the policy of the majority; but the Court must be satisfied 
that the proposals are not ultra vires, that they have been adopted in good faith and that 
they work no injustice to a dissentient minority. It is the duty of the Court to consider 
any criticisms that arc made affecting the feasibility of the scheme* its fairness to all 
persons interested and its financial soundness. If alternative methods of dealing with 
the position arc suggested, the Court will consider whether any of them may not be a 
more satisfactory solution (61). The Court will not sanction a scheme merely because it 
has been approved by a large majority of the creditors. It will demand to be satisfied 
that the proposed arrangement is fair and equitable (62). 

Reconstruction and reorganisation Arrangements may be entered into for the 
purpose of reconstruction, staying any pending winding up proceedings or distributing 
assets among creditors (63). They may also involve the reduction or reorganization cif 
the company’s capital; but if so* the proceedings must comply with the other require¬ 
ments of the Act (64). 

(55) For cases sec Hals. p. 607. 

(56) Practice Notes [1894] W.N. 166. 

(57) Olympia Ltd. [1900] 16 T.L.R. 564. 

i 58) Canning ^rrah Timber Co. [1900] I Ch. 708. 

S9)Nicholl V. Everhardt Co. [1889] 61 L.T. 489. 

60) Securities Insurance Co, [1894] 2 Ch. 410. 

61) Buenos Aires P. & C. Tramway [1920] 89 L.J. Ch. 597, 123 L.T. 748. 

62) Empire Mining C^. [1890] 44 Ch. D. 402. 

(63)Bcs8cmbcr SRel 6c Ordnance Co. [1875] 1 Ch, t), 251. 

Cooper 6c Johttsi*n [1902] W.k 199, 51 W.N. 314; Hoare «: Co. {1910] 
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Coiii|ir 0 ttii«e ;—^The Court has no jurisdiction to compel a liquidator to,consent to 
a compromise with a contributory or a creditor (65). TOc compromise can only be 
made with the sanaion of both the Court and the liquidator (65). If a voluntary 
liquidator makes compromise of a claim by the company against a third party without 
obtaining the sanction of the company, the compromise is still binding on the company 
unless and until it is set aside (66). A compromise under this section is binding only 
on those creditors who assent to it (67), 

In the case of a winding up under supervision the voluntary liquidator may, unless 
the Court has otherwise directed, make a compromise without obtaining the Court's 
sanction (68), Any creditor or contributory may appear cither to support or to oppose 
an application for sanction of the Court. If the sanction is obtained by misrepresenta* 
tion, it will be rescinded (69). 

A general compromise of claims upon contributories as a class may be sanctioned (70), 
but not so as to be binding on an unwilling minority (71). A compromise with contri¬ 
butories on the A list docs not release contributories on the B list (72), or affect the 
liability of other contributories on the A list (73). 

Compromise between liquidator and company A compromise between a volun¬ 
tary liquidator and the company is not binding upon the company until it is sanctioned 
by an extraordinary resolution of the company (74). But it has been held that a person 
entering into a compromise with a voluntary liquidator is not bound to see that the 
liquidator has got the necessary sanction. He is entitled to assume that the requisite 
authority has been obtained (75). 

If a daim made against a company in voluntary liquidation is brought to the 
Court for adjudication under s. 215 (now s. 216), the liquidator cannot compromise 
without the Court's sanction (75). 

General compromise :—The power to compromise extends to making a general 
compromise with creditors or contributories as a class, notwithstanding difference in 
position among them, and without enquiring closely Into the means of each individual (76). 
A compromise entered into with a contributory on the A list docs not discharge his 
transferor on the B list (77), and if the B contributory is called upon to pay, his transferee 
remains liable, notwithstanding the compromise, to indemnify him (78). 

Whether an order to sanction a compromise be made under this section or s. 179, 
there must be such evidence before the Court as will enable it to exercise a judicial 
discretion in the matter (79). 


(65) Pearson's case [1872] 7 Ch. App. 309; Hankey’s case [1872] 26 L.T. 358. 

(66) Cycle Makers' Co-operative Society v, Sims [1903] I K.B. 477. 

(67) Albert Life Assurance Co. [1871] 6 Ch. App. 381. 

(68) Wright's case [1870] 5 Ch. App. 437. 

(69) Ex p. Oarkc [1866] 14 W.R. 856, 14 L.T. 789; Central Darjeeling Tea Co. [1866] 

W.N. 361, IS L.T. 234. ^ ^ ^ 


f70)Bank of Hindustan u. Eastern Financial Assn. [1869] L.R. 2 P.C. 489. 

(71) Albert Life Assurance Co. [1871] 6 Ch. App. 381. 

(72) Accidental Death Insurance Co. [1878] 7 Ch. D. 568. 

(73) Helbcrt v. Banner [1870] L.R. 5 H.L. 28. 

(74) Union Bank of India u. Gobind Sing [1924] L. 148, 77 I.C. 338. 

(75) Lama Coal Co. [1867] 2 Ch. App. 692. % 

(76) Bank of Hindustan v. Eastern Financial Assn, (supra); Commercial Bank Corpn. 
[1869] 8 Eq, 241. 

(77) Nevill’8 case {1870] 6 Ch. App. 43; Hudson’s case [1871] 12 Eq. 1; Hdbert v. Banner, 
supra. 

*’• D87I1 L.R. 7 C.P. 629, 27 L.T. 238. 

(79) South Eastern of Portugal Ry. Co. [1869] 20 L.T. 800, 21 L.T. 220. 

As to appeal see s. 202 and notes. 
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23S. (1) Where, in the course of Handing up a comply, it 
appears that any person who has taken part in the formation or 
promotion of the company, or any past or 
Power of Court to present director, manager or liquidator, or any 
3Xque^ifKtow,®e“* officer of the company has misapplied or 
retained or become liable or accountable for 
any money or property of the company, or been guilty of any mis¬ 
feasance or breach of trust in relation to the company, the Court 
may, on the application of the liquidator, or of any creditor or con¬ 
tributory made within three years from the date of the first appoint¬ 
ment of a liquidator in the winding up or of the misapplication, 
retainer, misfeasance or breach of trust, as the case may be, which¬ 
ever is longer, examine into the conduct of the promoter, director, 
manager, liquidator or officer, and compel him to repay or restore 
the money or property or any part thereof respectively with interest 
at such rate as the Court thints just, or to contribute such sum to 
the assets of the company by way of compensation in respea of the 
misapplication, retainer, misfeasance or breach of trust as the Court 
thinks just. 

(2) This section shall apply notwithstanding that the offence is 
one for which the officer may be criminally responsible. 

Amendment :—^By the Companies (Amendment) Act, 1936 in sub-s. (1) of this 
section the words in italics have been inserted, and sub-s. (3) has been omitted. “Sub* 
section (3) of the existing section by applying to an application under the seaion the 
limitation imposed on a suit allows delinquent directors to evade their civil liabilities. 
The amendment allows three years from the making of an application dating from the 
first appointment of a liquidator’*—*Note5 on Clauses. Sec Introduction. 

Limitation :—^There was a great conflict of decisions in different High Courts as to 
whether Arts. 36, 90, 115, 116 or 120 of the Limitation Act was applicable to an 
application under this section. This has been removed by the above amendment which 
provides a special limitation of three years from the date of the first appointment of a 
liquidator or of the misapplication, retainer, misfeasance or breach of trust whichet'cr 
is longer. As the cases under the old sub-s. (3) have become obsolete they have been 
omitted. Before the amendment it was held that this section did not create any new 
right or liability, and time began to run from the date of misfeasance and not from the 
date of the order directing the winding up (80). 

By the removal of sub-s. (3) in 1936 the legislature clearly intended to remove 
proceedings under this section from the provisions of the Limitation Act and by 
addition to sub-s. (1) to impose instead a special period of limitation not merely for the 
application but for proceedings under the section in their entirety. Consequently the 
words of limitation in this section must be legarded as governing all proceedings under 
the section, and a defence of limitation, which might have been available to a person 
charged, if a suit had been filed against him, will no longer be open to him (81). 

(80}Hukam Chand v. Bank of Multan [1924] L. 285, 69 l.C. 255; Narasimha u. Official 
_ Assignee [1931] M. 58, 54 Mad. 153. 

{8l)Offic&l Liouidator u, Krlshaaswamy [1947] 1 MX.J. 234, [1947] M.W.N. 197, 60 
471. 
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Ri^lmspecliv^ opAtmtim section as amended in 1936 is one of procedure 

containing a rule of limitation which together with the rule of limitation contained in 
the other unamended sections is ‘‘adjective** law and has therefore a rctro^iective 
operation (82). 

Scope 8—^The language of this section Is general and applies to all the three modes 
of win^g up contemplated by s. 155. The word **Uquidator*‘ in s. 235 is used in a 
comprehensive sense so as to include a liquidator appointed in a voluntary winding up (83). 

This section is permissive, and it cannot necessarily follow that an order must 
always be passed when a case, filed within the specified period, is established. It will 
always be subject to the discretion of the Coun when all matters relevant to the exercise 
of that discretion are before the Court (81). 

This section does not prima facie exclude non-feasance. It*^ would apply to every 
act whether of commission or omission which is a breach of duty to the company in 
consequence whereof loss to the company results. To become a director by accepting 
a gift of shares is a misfeasance. Where such a person continues to act as a direaor 
and inspite of the auditor*8 report exposing the fraud of the company does not make 
any enquiries or take steps, but joins in a resolution condemning the auditor’s report and 
signs the balance-sheet sanctioning the remuneration to the managing agents, he is 
guilty of gross and wilful negligence and clearly of misfeasance (84). The power of 
the Ck>urt is restricted so as to prevent it from proceeding suo motu (85). An applica¬ 
tion under this section is a representative application filed on behalf of a class of 
persons and not to enforce any personal remedy or obtain any exclusive benefit (85). 
Being a procedure section only, it provides a summary way of enforcing against directors 
or other officers a liability for breach of trust or other misconduct which previously 
might have been enforced by action (86). To bring a case within the section it is 
essential (1) that there has been a breach of trust, (2) that the breach has resulted in 
pecuniary loss to the company and (3) that the applicant has an interest in the result 
of the application (87). Orders in a misfeasance proceeding under tliis section do not 
bar a suit against a third person whose wrongful act has caused loss to the company, 
for such proceedings are domestic proceedings between the comixiny and its officers and 
the orders arc passed in a special jurisdiction investing the Court with certain powers 
over the internal affairs of the company (88). But where such proceedings have been 
taken against a director or other person mentioned in this section, subsequent suit 
against him for compensation for fraud or misfeasance is incompetent on the principle 
of res judicata (S9). This section contemplates a loss to the company before an order 
for delivery of the books of the company can be passed under it (90). 

(82) Benares Bank v. Sri Prakasa [1946] A. 269, 222 I.C. 148. 

(83) Parandhamiah v. Narasimha [1950] M. 68, [1949] 2 M.L.J. 147, 62 M.L.W. 556, [1949] 
M.W.N. 700. 

(84) Subbaya t>. Manchayya [1942] I M.L.J. 207, [1942] M. 365, 55 M.L.W. 165, 204 I.C. 
425. 

(85) Shiam Lai u. Liquidator, U. P. Oil Mills Co. [1933] A. 789 (F.B.). [1933] A.L.J, 1203. 

(86) Coventry & Dixon’s case [1880] 14 Ch. D. 660; Brarillian Ruhl>er Estates fl91l] 1 
Ch. 425; Kumarpuram v, Pcstonji [1903] 5 Bom. L.R. 633: Cavendish-Bentinck v. 
Fenn (infra); Irish Provident Assurance Co. [1913] I I.R. 252 (C.A.); Bhim Singh 
V, Basheshwar [1927] L. 433, 8 Lah. 167; Bank of Multan v. Hukumchand [1923] L. 
58; City Equitable Fire Insurance Co. [1925] Ch, 407, 40 T.L.R. 853; Govind v. 
Rangnath [1930] B. 572, 54 Bom. 226, 32 Bom. L.R, 232; but sec Union Bank, 
Allahabad [1925] A. 519, 47 All. 669, 23 A.L.T. 473; Sri Ram v. Nur Muhammad 
n925] L. 194, 5 Lah. 461, 85 I.C. 126. 

(87) Ibid and Cavendish-Bentinck v, Fenn [1887] 12 App, Cas, 652, 

(88) Debra Dun Mussooriee E. Tramwavs Co. v, Hansraj [1935] A. 995, 159 I.C. 907. 

577, 40 P.L.R, 883. 

(90)Gopala8wami v. Krishnaswami [1941] M. 53. [1940] 2 MXJ. 594, [1940] M.W.N, 1056 
wlymg on In re Etic, Ltd. (1928] I Ch. 861, ^ ^ 
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The secdoti is not in terms meant to be applied for the purpose of enforcing rdaims 
due under contracts between the company and other persons^ whether such persons 
happen to be direaors or not. Therefore the section cannot be invched for the purpose 
of enforcing payment for arrears of rent due by a director to the company (91). It does 
not extend to all cases in which a company has a right of action against an officer* 
but is limited to cases where there has been something in the nature of a breach of 
duty by an officer as such which has caused pecuniary loss to the company (92). 

Meaning of **mtsfoasance.’* Instances t —^**It has been settled that the misfeasance 
spoken of in that section is not misfeasance in the abstract* but misfeasance in the 
nature of a breach of trust resulting in a loss to the company*'(93). It covers every 
misconduct by an officer of the company as such for which he might* apart from the 
section, have been sued (94). Thus directors may be compelled to replace dividends 
paid out of capital (95), money applied for a purpose which the company cannOt 
sanction (96), money improperly paid for unden/^iting commission (97) or money 
improperly paid to or received from a promoter (98). The more serious acts of mis¬ 
feasance are: the allotment of shares by the directors without having received the 
minimum subscription or the money due on application for shares; obtaining by fraud 
the certificate for commencement of business; commencing business although the 
directors liad not paid the application and allotment moneys due on their shares (99). 
For a wilful contravention of the provisions of s. 101 the directors will be liable to pay 
compensation to the company under s, 102 (2). Under s. 235 they arc liable to discharge 
every creditor of the company as well as to return to the shareholders the money paid 
'^for their shares. Such payments would be a contribution to the assets of the company (I). 

A failure on the part of a person to do his duty with regard to the property of a 
company over which he had control by \irtue of his being a director amounts to mis¬ 
feasance (2). The relationship between the director and the members is that of trustee 
and cestui que trust. Though he is not an express trustee, he yet occupies a fiduciary 
position with regard to the raemliers of the company. Therefore he can be arrested in 
execution of a decree for payment of money for loss caused by him as director under 
s. 51, Proviso (c), C. P. Code even though his allegation that he has no money is true (2). 

A director who is party to a calculated and deliberate fraud in the fioatation of the 
company and in the conduct of its business is guilty of misfeasance (1). Promoters or 
directors who have made a secret profit can be compelled to repay it (3). But directors 
who have been guilty only of an error of judgment are not liable (4), nor are they liable 
for negligence unless their neglect has been, in a business sense, culpable or gross (5), 
Even if the payment by the directors be ultra vires^ they are not.,liable if they made 
the payment honestly, reasonably believing in a state of facts which would justify the 


(91) Sri Ram v. Nur Muhammad (supra). ^ 

(92) In rc Etic Ltd. [I928J 1 Ch. 861 ; see also note (86), supra. 

(93) Per Lord Macnaghten in C^ivendish-Bentinck v. Fcnn [1887] 12 App. Cas. 652; City 
Equitable Fire Insurance Co. (supra) at p. 507. 

(94) Kingston Cotton Mills C.o. No. 2 [1896] f Ch. 331. 

(95) Oxford B. B. &c. Society [1887] 35 Ch. D. 502. 

(96) London Trust Co. v. Mackenzie [1893] W.N. 9, 68 L.T. 380. 

(97) Faurc EIcctrie Accumulator Co. [I889j 40 Ch. D. 141. 

(98) Ex p. Prily [1882] 21 Ch. D. 492; Carriage C.S. Assn. [1884] 27 Ch. D. 322. 

(99) In re Etic Ltd. {»928] Ch. 861. 

(1) Indian States Bank v. Sardar Singh [1934] A. 855, 154 I.C. 33. 

(2) Malik V. Tiruvengadaswami [1950] M. 208* 62 M.L.W. 784, [1949] 2 M.L.J. 604, [1949] 
Bd.IV.hl. 689. 


(3) Gluckstein v. Barnes [1900] A.C. 240. 

(4) Ranee's case 


[1870] 6 Ch. App. 104; Culleme v. London & S. B. Society [1896] 23 
485; New Mashonaland Co. [1892] 3 Ch. 577. ^ ^ ^ 

(5}Laiigttnaf Nitrate Co. n. Langunat Syndkate [1899] 2 Gh. 392. 
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ptymeot (Kingstdn C, MUh Co, supra). **I cannot think that it can be eiqpecttd of a 
director that he should be watching cither the inferior officers of the bank or verifying 
the calculations of the auditor himself. The business of life could not go on if people 
could not trust those who were put into a position of trust for the express purpose of 
attending to details of management** (6), “I agree with what was said by Sir George 
Jesse! in Hallmark*s C€tse (7) or by Chitty J. in in re Denham & Co, (8) ^at directors 
arc not bound to examine entries in the company*s books** (9). Where the general board 
of a bank delegates tmder the articles its powers of sanctioning loans to a committee 
of selected directors and the committee sanction a loan to a man of no means^ the 
directors cannot be held guilty of misfeasance and made personally liable (10). 

The misfeasance summons has been constantly resorted to, e,g,, where directors have 
used funds of the company for objects not sanctioned by the company's memorandum 
of association or paid dividends out of capital or made secret profits or sold their 
propeny to the company. 

Liability x—^lu this connection the following observation of Sir Arthur Wilson 
regarding the responsibility of the presidents and other directors should be remembered: 
'Attempts have repeatedly been made to render them personally liable on the ground 
that they have trusted regularly authorized officers of the company that they have 
failed to detect, and been misled by, misrepresentation or concealment by speh officers 
when there was no reason for doubting their fidelity. But such attempts have not been 
successful. It is sufficient to refer to the case Dovey v. Cory (1901) A.C. 477 in which 
the subject was fully considered by the House of Lords** (11). 

“Officers** :—^Thc following are officers within the meaning of this section; the 
secretary (12), the auditors (13) except a person casually employed by the directors to 
prepare a balance sheet (14), a solicitor when remunerated by a fixed salary (15) but 
not when employed in the ordinary way (16), and persons whose duty it is to invest 
the company’s money and hold the investment (17), but not trustees of a debenture 
trust-deed or bankers (18). As to whether an auditor is an officer see however notes 
to 8. 145. 

What is a misfeasance X'^It is a misfeasance for directors to qualify themselves 
by taking shares from the promoters holding them in trust for the latter and executing 
a blank transfer which the promoter may fill up and so disqualify the directors whenever 
they please, the result being that the directors are bound to act according to the will of 
the promoters (19). In such a case the directors will be liable for the amount of qualifica¬ 
tion and may be liable for acts done on account of their subservient position (20). It 
is wrong and improper for the directors to accept any gift whatever while the considera¬ 
tion or completion of a contract is still open (21). 


(6) Per Lord Halsbury L. C. in Doveyw^. Cory [1901] A.C. 477 at p. 486. 

'7) [1878] 9 Ch. D. 329. 

'8)11883) 25 Ch. D. 752. 

9) Per Lord Davey in Dovey v. Cory (supra) at p. 493. 

(10) National Bank of Upper India v. Dinanath (1926) O. 243, 9S I.C. 234. 

(I I) Perfontaine v. Grenier [1907] A.C. 101 at pp. 109-10. 

(12) Mackay’s case [1876] 2 Ch. D. 1. 

(13) Kingston Cotton Co. No. 1 [1896] 1 Ch. 6. 

(14) Western Counties S. B. & Milling Co. [1897] 1 Ch. 617; Equitable Fire htsurance Co. 
TI925] Ch. 407. 

(15) Liberator P. B. BuUding Society [1894] 71 L. T. 406. 

(16) Kingston Cotton Mills Co. No. 1 [1896] 1 Ch. 6. 

(17) British C. Life Assurance Co. [1880] W.N. 63, 14 Ch. D. 333. 

(18) Imperial Land Co. [18701 L.R. 10 Eq. 298. 

O’) London & S. W. Canal Ltd. [1911] 1 Ch. 346. 

)Ltd. [1911] I Ch. 346. 

(21) Eden u. Rxdsdale Ry. Lamp Co. JISSSJ 23 Q.B.D, 368; AnJter** ctue fl«92] I Ol 322. 
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Dintdor*# iniifaMiuEice t^Birecton are retponsibU for the management <s£ the 
company where by the artides of association the business is to be conducted by the 
board with the assistance of an agent. They cannot divest themselves of their respon¬ 
sibility by ddegating the whole management to the agent and abstaining from all 
enquiry. If the latter proves unfaithful under such drcumstances, the liability is theirs 
just as much as if they themselves had been unfaithful. In such a case the estate of 
the deceased director is liable on the ground that the misfeasance of a direaor is a 
breach of trust and not a mere personal default (22). The section gives a summary 
remedy only against such directors or other officers as have been personally guilty of 
some act of misfeasance and does not give the Court power to make an order against 
the directors en masse for all acts of misfeasance without any specific finding against 
the individuals who are aaually responsible for the particular acts of misfeasance (23). 
Elaborate discussion as to the liability of directors and auditors under this section will 
be found in the case noted below (24), where the previous authorities have been 
considered. 

Although the liability of a director depends more or less on the particular circum¬ 
stances of each case and also the memorandum and articles, yet apart from this where 
the directors have been wilfully shutting their eyes to the acts of the agents or managing 
agents and recklessly sanctioning aas of such agents consciously and thereby aiding 
misfeasance, misapplication and falsification of balance sheets, and the state of afEairs 
continues over a series of years, the directors are guilty of misconduct and are liable to 
pay compensation (25). 

This seaion applies to the conduct of a director as such and anything done by 
him during the period of his directorship in his capacity as a debtor cannot be made 
a ground of liability under the section (26). A director is not trustee of the loans 
advanced by the company before his acceptance of office as* such (27). Where in an 
application under this section the liquidator sought to establish the liability of an 
ex-director on the ground that he did not, at the time of his appointment as director, 
disclose his indebtedness to the company, it was held that it was the duty of the 
applicant to satisfy the Court that loss or damage resulted to the company from the 
alleged non-disclosure (27). 

The insertion of names of persons as vendors, when they have no real interest in 
the property sold, being a device for enabling them to get fully paid up shares for 
their services in the promotion of the company, if such shares are issued to them, is 
a misfeasance on the part of the directors (28). Becoming a director by accepting a 
gift of shares without paying for them is a misfeasance (29). Ordtrs were made on a 
summons against a director for misfeasance and breach of trust in relation to a payment 
by the company to acquire valueless shares in another company (30). 

Where upon feumation of a company promotion money had been improperly paid 
of which a person was cognizant, though not a party thereto, and he subsequently 


(22) New Fleming Spinning & Weaving Co. v. Kessowji Naik fl885] 9 Bom. 373, 

(23) Jadu Nandan u. Ashutosh [1902] 29 Cal. 688; see also Trevor u. Whitworth [1888] 
12 App. Caa, 409; Benham & Co. [1884] 25 Ch. D. 752; National Funds Assurance 
Co. [1879] 10 Ch. B. 118. 

(24) City Equitable Fire Insurance Co. [1925] Ch. 407; see also S. C. Mitra u. Nawab 
Alikhan [1926] O. 153, 92 I.C. 50. Sec notes to ss. 83A dc 145. 

(25) Govlnd v. Rangnath [1930] B. 572, 54 Bom. 226, 32 Bom. L.R. 232, 

(26) Hansra1 u. l*ahorc Bank [1915] 27 I.C. 594. 

(27) Hansraj v, Lahore Bank (supra)* 

(28) Bland*8 case [1893] 2 Ch. 612 (C.A.). 

(29) $ubbayya v. Manchayya [1942] M. 365, [1942] 1 M.L.J. 207, 55 MX.W. 165, 284 LC 
42$. 

(30) V. a M. HoWingi Ltd. (I942J Ch. 235, <CA..). 
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l>ecame a director^ but took no steps to recover the money, it was held that lie was not 
liable for wilful default or of misfeasance (31). 

Where a director signed a prospectus without caring to ascertain what the aatece-* 
dents of the other directors were or how the company was going to be worked or who 
the partners of the managing agents were but twelve days before the declaration under 
6. 103 was sent to the registrar and before the company commenced business he 
resigned: held, that in the circumstances it could not be said that he was guilty of any 
misfeasance by reason of which any pecuniary loss was sustained by the company (32). 
The mere fact that the directors of a company carrying on banking business allow 
advances to be made on the strength of a promise by the debtor to execute a mortgage 
instead of the mortgage itself, does not amount to an act of misfeasance on the part of 
the directors so as to make them personally liable to the extent of the amount of 
advances; but where the directors permit a depositor to make an overdraft and one 
of the directors who is creditor of such depositor receives a portion of the amount 
represented by the overdraft in payment of the debt due to him by the depositor, such 
director cannot be allowed to retain the amount and is liable to refund it to the bank (33). 

Directors and other officers :—De facto directors or managers are liable if loss 
has resulted to the company through their acts of misfeasance (34). The executors of a 
deceased officer are not officers and are not therefore liable to misfeasance proceedings (35); 
but the survivors of several directors are liable (36). The estate of a deceased ciirector 
however remains liable for his breaches of trust (37) but not for his negligence (38). 

‘*If the directors apply money of the company for purposes so outside its powers 
that the company could not sanction such application, they may be made personally 
liable as for a breach of trust. On the other hand, if they apply the money of the 
company or exercise any of its powers in a manner which is not ultra vires, then a 
strong and clear case of* misfeasance must be made out to render them liable. Lord 
Hatherley, in Overend & Gurney Co, v. Gibb (39) intimates that in such a case their 
conduct must amount to crassa negligentia. In MarzetVs case (40) a definite test is 
applied, Lord Justice James said: *A director should not be held liable upon any very 
strict rules which were laid down by the Court of Chancery to make unfortunate trustees 
liable; directors are not to be made liable on those strict rules which have been applied 
to trustees.* And he intimates that the negligence for which a director would be held 
liable must be such as would make a managing director of a business liable to his 
employers. Lord Justice Brett said, the director must be ‘guilty of such negligence as 
would make him liable in an action. Mere imprudence is not such negligence. Want 
of judgment is not. It must be such negligence as would make a man liable in point 
of law*; and with this Lord Justice Cotton concurs. This is the law** (41). 

Under this section no order will be made to compel a director or officer of a 
company to refund any moneys he has misapplied or retained, unless the case against 
such director or officer be clearly and distinctly made out (42). 


(31) Forest Dean Coal Mining Co. [1878] 10 Ch. D. 450. 
f32)Subbayva u. Manchayya, supra. 

(33) S. C. Mitra v, Nawab Ali K^n, supra. 

(34Conventry & Dixon’s case [1880] 14 Ch. D. 660. 

(35) British 6. Life Assurance Co. (supra). 

(36) Conventry & Dixon’s case (supra) & Fdton*s Executor’s case [1865] L.R. 1 Eq. 219; 
British C. Life Assurance Co. (supra). 

(37) Re Sharp [1892] 1 Ch. 154. 

(38) Ovcrcnd v, Gurney & Co. [1869] 4 Ch. App. 701. 

(39) L. R. [1872] 5 H. L. 480, 487. 

<40)11880] 28 W.R. 532, 543. 

(41) Faure Electric Accumulator Co. [1889] 40 Ch. D. 141 at p. 152. 

(42) Royal Hotel Co. [1867] L.R. 4 Eq. 244. ^ 
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Managliit 4if«clor t-^Whefie tihe managing directxnr of a bank wishing the balxk to 
make a better show than the real facts of its working would warrant, in order to^maintain 
the conhdence of the shareholders and the public and so to make possible a projea for 
increai^g the bank’s capital, by some manipulation of the accounts induced the share* 
holders to declare a large dividend, it was hdd that the managing director was guilty 
under s. 409 L P. C, because being entrusted with the property of the bank, be 
dishonestly used and disposed of some of the property contrary to the bank’s articles 
of association, causing the shareholders to declare a ^dividend larger than what the 
profits warranted ( 43)4 If a balance-sheet falsely states the condition of the company, 
it is a false balance-sheet, though it follows the accounts as shown in the books of the 
company (44), 

A manag^g director occupies the position of a trustee for the company and he is 
bound to exercise his powers for the benefit of the company and for that alone* He 
cannot in law withdraw from the till of the company a sum of money and mix it with 
money belonging to himself. In such a case he is guilty of breach of trust and mis¬ 
feasance (45). An order under this section should however be made only on a clear 
case being made out. The fact that the act was not concealed from the auditors does 
not obviate the guilt, nor can it be ratified by the board of directors (45). The funds 
of the company cannot be tised by the directors for paying their own litigation cost, 
although these would not have been incurred if they had not been directors (46). But 
the costs prosecution for libel on the company, if properly incurred, must be paid 
by the company (47). A director is, no doubt, liable to the company for any unauthorized 
profits made by virtue of his office (48). But if he is acting in the interest of the 
company, he is not liable merely because he is also promoting his own interest (49). 

Where in misfeasance proceedings against the directors it is foimd that the managing 
director indulged in gathbllng on the stock exchange and borrowed money on the 
company's account, the ordinary directors and the managing director must be held 
liable for the losses sustained by the company. But as regards the individual borrowings 
by the managing director, the other directors and the co-managing director cannot be 
held liable to repay to the company, when it is apparent that they were not aware of 
the borrowings and there was no ground for suspicion that the managing director was 
not acting properly (50), 

If a director has received moneys of the company which it was ultra vires for it to 
pay, he can be made to repay it at the instance of the liquidator or creditors, although 
all the shareholders knew and approved of the payment (51). But it is otherwise if the 
payment was intra vires (52). Where directors receive benefits from promoters w 
vendors, complete disclosure of the facts in the prospectus will protect the former from 
liability to repay (53). A partial and misleading disclosure however will not suffice (54). 


(43)Emp. V. Rash Behary [1908] 35 Cal. 450 distinguishing Queen-Empress v. Moss [1894] 
16 All. 88* 


(44) Queen-Empress u. Moss (supra). 

(45) A. E. Alexander dc Co. [1925] 41 CX.J. 443, 88 I.C. 672, [1925] C. 852. 

(46) Pickering v* Stephenson [1872] 14 £q. 322. 

(47) Studdert i?. Grosvenor [1886] 33 Ch. D. 528. 

(48) Parker v, Mackenna [1874] 10 Ch. App. 96. 

(49) Hirchc v, Sims [1894] A.C 654. 

(50) Thinappa n. Kajagopalan [1944] 2 M.L.J. 85. 

(51) George Newman & Go. [1895] 1 Ch. 674; but see Inncs Sc Co. [1903] 2 Ox. 254. 

(52) A. G. for Canada v. Stan4ard IVust Co. [1911 ] A.C. 498. 

(53) Postage Stamp Sca Co. [1892] ^Ch. 566. 

(54) Olympia Ltd. [1898] 2 Ch. isif [1900] A.C 240, suh nom. Gluckst^ tv Biirnes; 
Lagunas Nitrate Syndicate {1899] 2 Ch. 392. 
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Error of judgmoot :<^Where money is lost through an error of judgment on the 
part of the directors, it cannot be recovered either under this section or by action (55). 
A direaor is not bound to bring any special qualification to his ofiice or to have 
knowledge of the particular class of business he controls; but if he has knowledge he 
must use it to the best of his ability (56). A release given in general terms by a 
company to a direaor will not be a protection (57); but articles declaring that the 
direaor shall be liable only in the case of dishonesty is a protection against a claim 
for negligence (56). But sec $. ft6C. A director is not bound to examine entries in the 
books and is entitled to rely on accounts kept and audited by duly authorized officers (58). 

A director cannot set off a debt due to him from the company against his liability 
to pay damages for misfeasance (59). 

Payment of dividend :—^Distribution of moneys to the shareholders in the shape of 
dividends or profits when in fact no profits are being earned, is misapplication of the 
company’s funds. When the directors trust a dishonest manager and allow themselves 
to be in utter ignorance of the affairs of the company, they cannot escape liability 
although they are not dishonest. So the auditors who. If they had done their duty, 
would readily have discovered the true state of affairs, are similarly liable (60). But 
where a director in assenting to the payment of di\idends out of capital and to advances 
on improper security honestly relied on the judgment, information and advice of the 
chairman and general manager by whose statements be was misled and whose integrity, 
skill and competence he had no reason for suspecting, it was held by the House of 
Lords that he was not negligent of his duties as director and was not liable on the 
winding up (61). 

Promoters s —A misfeasance summons may be brought against promoters in respect 
of undisclosed profits received by them (62). As to who is or who is not a promoter 
see notes to s. 100 ante and Thiruvenkatachariar v. Vein Mudaltar (63). Such summons 
may be brought against directors where they have received money from promoters in 
pursuance of an agreement to indemnify against loss on qualification shares (64), or 
where they have received money from vendors to the company to pay for qualification 
shares (65). They arc also liable for presents or remuneration improperly received out 
of the assets of the company (66). As to travelling expenses taken by directors sec the 
case noted below (67). Directors and promoters who do not disclose 4he fact that they 
are vendors of property, are guilty of a breach of duty and the company has remedy 
against them even on a misfeasance summons (68). In all cases in which a director 
becomes entitled to profits in fraud of the company, the latter can recover the amount 
of the commission or bribe not only from the director but also from the person giving 
the bribe (69). The principle that a person in a fiduciary position must not make 


(55)Ovcrcnd and Gurney Co. v, Gibb [1872] 5 H.L. 480; Dovey v. Cory [1901] A.C. 477; 
New Mashonaland Co. [1892] 3 Ch. 577. 


New Mashonaland Co. [1892] 3 Ch. 577. 

(56) Brazilian Rubber Estates [1911] 1 Ch. 425. 

(57) Joint Stock T. & F, Corpn. [1912] S. J. 27 

(58) Denham A Co. [1883] 25 Ch. D. 752. 


(57) Joint Stock T. & F, Corpn. [1912] S. J. 272. 

(58) Denham A Co. [1883] 25 Ch. D. 752. 

(59) Ex. p. Felly [1882] 21 Ch. D. 492. 

(60) Union Bank, Allahabad [1925] A. 519, 47 All. 669, 23 A.L.J. 473. 

(61) Dovey n. Cory [1901] A.C. 477, 

(62) Gluckstcin v. Barnes [1900] A.C. 240; re Jubilee Cotton Mills [19231 1 Ch. I. 

(63) [1937] M. 154. ^ ^ 

(64) Archer’s case [1892] 1 Ch. 322 (C.A.). 

(65) Postage Stamp &c. (supra). 


Henley Theatres [1902] 2 Ch. 809. ^ 

Exploration &c. Syndicate [19001? Q.B. 233, 248; Homideti v. MUlhoff 
[1900] 83 L.T. 41; Salford Corpn. v. Lew [1891] 1 Q3. l«8. 
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•ectet proits h based not on actual fraud, but on of public poiiqr (70). Direotora 

of an insolvent company cannot use their powers to benefit themselves in vkMr of an 
approaching winding up(7l)« 

Mbfeasanee summons—whore proper procedure A misfeasance summons is the 
proper mode of procedure where shares or debentures have been improperly issued to 
directors at a discount or under-value (72), or where directors have improperly paid 
dividends out of the capital (73), or where they have knowingly allotted shares to 
infants (74), or where tljcy have improperly received director's fees (75), or where they 
have generally acted ultra vires (16), But where the misfeasance is an act which is not 
ultra vires or dishonest, directors are not liable unless it is shown that they did not 
really exercise their judgment (76). If they act within their powers with such care as 
is reasonable to be expected from them, they arc not liable (77). Where however the 
act is ultra vtrer, the directors, although they have acted quite honestly, arc liable to 
replace the moneys which have been misapplied (78) unless they have acted after making 
proper enquiries and exercising due care and on reasonable grounds, in which case they 
are not liable even for paying dividends out of capital (79), or improperly investing or 
paying away the company’s money (80), or where they have improperly received com¬ 
mission (81) or where an act benefiting the directors is fraudulent preference (82). Facts 
which may show imprudence in the exercise of powers, undoubtedly conferred upon 
directors, will n^'t subject them to personal responsibility. The imprudence must be 
so great and manifest as to amount to crassa neghgentia (83). 

Where not ultra vires :—^Where the alleged misfeasance consists of an act which 
is not ultra vires the company, and not fraudulent or dishonest, the directors are not 
liable unless it be shown that they did not really exercise their discretion and judgment 
as such directors, and the omission to do so resulted in loss or damage to the company (84). 

Where circumstances rec;|Viire investigation t —Where a misfeasance summons 
against a director was dismissed with costs, the Court intimated in a case (85), that as 
there were many circumstances requiring investgation, the liquidator had only done his 
duty in bringing the matter before the Court and that no difiiculty should be placed 
in the way of his recouping himself out of the assets. 

Liquidator's misfeasance :—Where the liquidator allows the company to be 
dissolved before its debts have been paid, he commits a breach of his statutory duty and 
is liable in damages to the cieditors (86). Where assets have been distributed without 
regard to a creditor’s daim, he may, c^en after dissolution of the compjiny, obtain in 
an action damages against the liquidator for breach of his duty (87). In such a case 


(70) Bray v. Ford [1896] A.C 44. 

(71) Sykc’8 case [1872] 13 Eq. 255; Gilbert’s case [1870] 5 Ch. App. 559. 

(72) London and Colonial Finance Corpn, [1897] 13 T.L.R. 576 (A.C.). 

(73) Dovey v. Cory [1901] A.C. 477. 

(74) Crcnver &c, Co., ex, p. Wilson [1872] 8 Ch. App. 45. 

(75) Public Supply Assn. [1880] W.N. 106. 

(76) New Masnonaland Exploration Co. [18921 3 Ch. 577. 

(77) National Bank of Wales [1899] 2 Ch, 629. 

(78) Re Sharpe [1892] 1 Ch. 154 {C.A,). 

(79) Kingston U)tton Mills Co. [1896] 2 Ch. 279 (C.A,); Daulat Rai u. Emperor [1915] 
29 LC. lOS, 16 Cr. L.T. 473. 

(80) Und$ Allotment Co. [1894] I Ch. 616 (C.A.). 

(81) Oxford &c. Society [1887] 35 Ch. D, 502. 

(82) Washington Diamond Mining Co. [1893] 3 Ch, 95 (C.A.). 

(83) Ovcrcn<r fit Gurney CJo. v. Gibb JI872] 5 H.L. 480. 

(84) New Mashonaland Exploration Qa, (supra). 

(85) Clari<^’8 Patent Aspi^lte Co. [1921] 1 Ch. 543 at p. 549. 

WArgyUcs Ltd. v, <5oxeter [1913] 29 i\L.R. 355. 

^7}Pi£{brd t. Devenish [1903] 2 Ch. 625. • 
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he may be brought to account on a mi^eamnoe summons if the oieditor la tibe 
Crown (86). But generally speaking where the company has been dissdved, the remedy 
by misfeasance application no longer exists (87). The liquidator in a voluntary winding 
up is not, apart from negligence, liable for wrongly admitting a claim by an alleged 
creditor; but where the liquidator does not fulfil his duty of properly investigating the 
claim, he is liable for misfeasance especially where the claim is an invalid one (89). 

The question as to the liability of a liquidator who without negligence allowed 
proof of a person having no legal claim was left open by the Court of Appeal in 
England in Windsor Steam Coal Co. (90). A high standard of care and diligence is 
however required from a liquidator in a voluntary winding up. It is his duty to 
investigate the validity of the proofs, and where this duty is not discharged the liquidator 
cannot escape liability. The articles of a company not being a contract between the 
compmy and its liquidator do not give protection to liquidators, but this section gives 
a wide discretion to the Court (89). Following Sunlight 1. G. Lamp, Ltd, (91) Maugham, 
J» in the last cited case held that the liquidator should be ordered to contribute, by way 
of compensation, only such a sum as would enable all creditors to be paid in full with 
interest at 5 per cent. The position of a liquidator examining a proof for admission 
or rejection is the same as that of a trustee in bankruptcy as decided in In re Van 
Laun (92). 

Auditor’s misfeasaace :—An auditor who is duly appointed by a general meeting 
and not casually called in as occasion may require is an officer of the company within 
the meaning of this section (93). A misfeasance summons is a proj>cr remedy when 
an auditor by his neglect of duty has caused property of the company to be improperly 
paid away, as for instance, in dividends (94). See notes to s. 144. 

Auditor whether officer or not :—^The question however whether the auditors arc 
to be considered as officers of the company must be decided with reference to each 
company by a consideratioiAif the particular facts and especially by reference to the 
articles of association (95). Where a person has been appointed auditor and in pursuance 
thereof does the work of audit, he cannot be heard to say that his appointment was 
invalid or irregular; so he is not only a de facto, but de jure auditor and is liable for 
misfeasance (96). As to whether an auditor is an officer witltin the meaning of a 
particular clause in the articles of association see notes to s. 144. 

Wheire liable ;—the auditor fails in his duty of examining the books of the 
company carefully and satisfying himself that they show the true financial position, 
the auditors will be jointly and severally liable with those who arc responsible for the 
management of the company, although he is not guilty of any dishonesty (97). 

Bankers, solicitors and brokers :—^Neither bankers nor solicitors are officers of a 
company within the meaning of this section (98), but if the solicitor has other duties 
and occupy a different position from that of a purely adviser, he may come within the 
section (99). In Liberator P, B. B. Society (99) Cave J. observed: *Tt seems to me that 


(88) New Zealand J. S. and General Corpn. (19071 23 T.L.R. 238. 

(89) Home and Colonial Insurance Co. [19301 1 102. 

(90) [1929] 1 Ch. 151. 

(91) [1900] 16 TXil. 535. 

(92) [1907] 2 K.B. 23. 

(93) t)*Connell v, Himalayan Bank [1896] 18 All. 12; London and General 
2 Ch. 673. 


(94) London and General Bank (supra). 

Malabar T. & S. Mills [1913] 13 M.L.T. 282, 11 
u Bank of Burma [19141 21 LC. 431. 

Bank, Allahabad (supia). 

Ch* H. 496. 

(99) Liberator ficc. Society [1894J 71 L.T* 406. 


Bank [1895] 


LC. 997. 
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iiMHediy became be was appointed solicitor to the society, without more, the ,soUator 
does not become an officer of the society any more than it has been held that a banher 
does, if he is appointed banker to the society. All these persons render services to the 
society, but they cannot be said to be in the employment of the society so as to make 
them officers,” There is no difference in the position of a broker to a company whose 
duties are confined to dealing with its shares and the position of its banker who has 
to deal with the moneys of the company. Therefore a broker is not an officer of the 
company and does not come under this section (1). 

Manaititig agents :—^Where a firm is entrusted with the management of a com^ 
pany, it cannot escape liability for misfeasance or non-feasance merely by calling itself 
*^managing agents” instead of ^^managers” (2). / 

Contributory :—^Therc is nothing in s. 198 ante to indicate ^that the powers of the 
Court with regard to the estate of a contributory or a debtor can be exercised in a 
summary proceeding under the present section (3). 

Claim for compensation:—^Wherc after the amendment of 1936 liquidation pro¬ 
ceedings are started, the official liquidators are entitled to have the conduct of any 
promoter, director, manager or officer of the company examined under this section and 
to claim compensation for the wrongful act of any such person, discovered and proved 
as a result of such inquiry, notwithstanding that a cause of action on the act would, 
in a suit by the company itself, have been barred by limitation in force prior to the 
coming into operation of the amendment, provided nevertheless that the express provi¬ 
sions as to limitation of the amended sub-s. (1) of this section are themselves observed (4). 

Compensation mutt be in the nature of damages :-^The compensation which 
under this section may be assessed against a defaulting director or other officer of a 
company is of the nature of damages. It is therefore necessary that the loss of the 
company in respect of which compensation is asked for should be direct and not a 
remote and more or less speculative consequence of the misfeasance (2). 

Practice :—The practice of allowing witnesses on the trial of misfeasance summons 
to give their evidence in chief by affidavits prepared or settled for them by others in 
cases where real disputes of facts exist or where various charges of misfeasance or 
breaches of trust arc involved, is open to grave objection (5). A misfeasance summons 
ought to be set down in tbe witness list as soon as the points of claim, defence and 
reply have been dclivcreo (6). In an application under this section against an officer -of 
the company the sum sought to be lecovercd should be definitely stated in the summons 
and the grounds should be fully and adequately set out in the affidavit (7). 

An application under this section against a voluntary liquidator should be made by 
summons in chamber (7). 

Costs :—^If the official receiver or liquidator institutes proceedings for misfeasance, 
the Court has jurisdiction to order him personally to pay costs (8). 

Jurisdiction ;—It seems that the Court has no jurisdiction to set aside a contract 
between the company and a director or promoter, and even if it has, such jurisdiction 
will not be ordinarily exercised (9). The Jurisdiction under this section is discretionary 
and where all the creditors are satisfied and a large majority of the contributories are 


Thiruvenkatachariar u. Vclu Mudaliar [1937] M. 154. 

Totaram n. Emp. [1916] 17 Cr. LJ. 306, 35 I.C. 482. 

Sankaran i«, Ofocial Liquidator [1946] M,W.N. 74, [1946] 1 MX.J. 53, 
O. L. Benares Bank v. Sri Ptakasha [1946] 222 I.C. 148, [1946] A.W. 
Practice Notes [1921] W.N. 356. 

Practice Notes [1922] W*N. 294. 

|ebangir v. Karnapi Co. [1894] 19 Bom. 

[tik of Multan u. Hukumebaud 


59 MX 1 .W, 38. 
A.WJL (H.C) 21. 


id [1923] 71 I.C. 899; but see Bamaeatnl v. Mnunulu 


19 Mad, 149 and D’Connell n. .Himalaya^ (®upr4)* 
(9)Ca^ttu|al Put«?r Co. 1 Ch. 188, ^ 
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piiqpared to waiVe any claim against the directors for an alleged secret proit, the Court 
may in its discretion refuse relief under this section in respect of the claim (10)* 

Contributory** remedy :—^The section is not confined to claims the successful 
assertion of which will increase the assets of the company, and an individual contri¬ 
butory, who has stiffiered damage by the act of the liquidator, may bring an action 
against the liquidator (11). 

Moneys recovered under this section for misfeasance may be assets for debenture- 
holders to whom the company has issued debentures charging all its undertaking's, 
present and future (12). 

Set off in regular suit :—^Though ^ director has no right to set off a debt due to 
him from the company against a claim under this section which provides a suxnmary 
remedy (13), he is entitled to set off the amount due to him when a regular suit is 
brought by the company in respect of the claim (14). 

Choses in action :—Gaims in respect of misfeasance being choses in action pass 
under an assignment of all its assets, property and effects. They may be sold (15). 

Judicial proceedings :—An application under this section is in the nature of a 
plaint and the proceedings are judicial proceedings; but the piovisions of the Code of 
Civil Procedure are inapplicable, because express provisions for its contents and the 
formalities connected therewith are provided for by the Act and the rules made there¬ 
under (16). As to the contents of such a petition see the last cited case and the Rules 
framed by the different High Courts. Proceedings under the Act arc however proceedings 
in a Court of civil jurisdiction within the meaning of s. HI of the Code of Civil 
Procedure, and a liquidation Court in which a misfeasance proceeding is pending can, 
in a proper case, make an order for attachment before judgment under Or. 38, r. 5, 
C. P. C. (17). 

Joint trial :—^Whcrc in proceedings under this section against certain persons, the 
matters alleged against some of them are entirely different from those which are the 
subject matter of the investigation against others, the claims against all cannot be tried 
jointly on principles under O 2, r. 6, C. P. C. (16). 

ReprosentatiTe :—^A representative or an executor of a promoter, director and such 
-other person cannot be brought within the purview of this section. The liquidator 
may however bring a regular suit against such a representative (18). It was held under 
the corresponding section (214) of Act VI of 1882 that an order passed thereunder 
could not be enforced in whole or in part against the representatives of a deceased 
officer of the company who was a party to such proceedings, and so on his death 
while an appeal was pending, his legal representatives could not be brought on the 
record (19). 


(10) Joseph Hargreaves Ltd. [1900] 1 Ch. 347. 

(H) Hills Waterfall Ac. Co. [1896] 1 Ch. 947. 

(12) Anglo-Australian &c. Union [1^5] 2 Ch. 891. 

{\Z)Ex p, Pclly [1882] 21 Ch. D. 492, 502 and 507; Flitcroft^s case [1882] 21 Ch. D. 519; 
Carriage C. Supply Assn. [1884] 27 Ch. D. 322. 

(14) Ahmedabad Co. v. Lakshmishankar [1894] 30 Bom. 173, 194. 

(15) Park* Gate Works Co. [1881] 17 Ch. D. 234 (C.A.); Totaram u. Emp. [1916] 17 Cr. 

L.J. 306, 35 I.C. 482. P l J 

(16) Mulk Raj v. O, L. Peoples Bank of N. India [1938] L. 658. 

(17) Kanshiram v. Hindustan National Bank [1928] L. 376, 106 I.C. 808. 

(18) Bmimoria v. De Souza [1^>26] L. 624, 8 L.L.J. 376, 27 P.L.R. 676; Official liquidator 

^ Jugal Kishorc [1939] A. 1; see also East of England Bank [1865] I Eq. 219; Exp. 
Hawtos [1868] 3 Ch. App. 787, 791 ; British Guardian Life Awuraniie Co. [1880] 
«V 33S« 

(19) Wall V. Howard [1895] 18 AIL ISd. 
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of imtA the case of death of a director his estate remains liable to 
any breach of trust he has committed (20)» but not to negligence (2 !)> trespass or 
deceit (21) unless his estate has benefited by the fraud (22). But a proceeding under this 
section against a director cannot be continued against his heirs after his death during 
the proceedings (23). Where a director has been guilty of misconduct in sanctioning a 
loan fraudulently and in violation of the rules, a suit against him by the company for 
compensation is not one merely for tort but is one for breach of fiduciary obligation 
towards the company. Even if it is viewed as a suit for tort, the right to sue survives 
on his death against his legal representatives by the application of s. 306 of the 
Succession Act (24), But where a creditor started proceedings under this section to 
make the liquidator liable for certain alleged misfeasances, and the liquidator died, the 
personal representatives of the liquidator could not be made liable (25). 

LUbility of directors :—^If the directors, without the knowledge of the shareholders, 
vote and pay themselves out of the company’s funds commissions on purchases and 
sales, and make no mention of it in their report and balance-sheet, they are liable to 
repay the amount witli interest (26). Where the directors permitted the company to 
commence business inspite of their knowledge that permission to do so had been 
obtained owing to false declaration and that the directors had not paid what was due 
in respect of their respective shares and consequently the company suffered loss, the 
directors were liable to make repayment under this section. The directors must be 
deemed to know the law (27). 

Co-directors :—A director is liable for the acts of his co-directors, if knowing that 
they intend to commit a breach of trust he docs not, by applying for injunction or 

otherwise prevent it (28). But a director, who has in fact retired, is not liable to 

subsequent acts or statements (29). Nor is an innocent director liable for the fraud 
of his co-directors in issuing to the shareholders false and fraudulent reports and 
balance-sheets, if the books and accounts of the company have been kept and audited 
by duly^ appointed and responsible officers and he has no ground for suspecting fraud. 
Consequently if such a director has received dividends declared and paid in pursuance 
of such reports and balance-sheets, such dividends having been in fact payments of 
capital, he cannot be called upon to repay the dividends so paid (30). 

But a director, who knowing the improper character of a transaction contents him¬ 

self with protesting only, stands in no better position than his fellow directors (31). He 
cannot escape liability by professing ignorance of a state of affairs which he might 
have Icamt from the books of the company (32). Directors were held liable to refund 
to the company a sum of money paid by them to a co-director for alleged services 


(20) Re Sharp [1892] 1 Ch, 154; Emma Silver Mining Co. v. Grant. [1881] 17 Ch. D. 122. 

(21) Phillips V. Homfrey [1883] 24 Ch. D. 439. 

(22) Peck V. Gurney [1874] 6 H,L. 377. 

(23) Sankaran v. Official Liquidator [1946] M.W.N. 74, [1946] 1 M.L.J. 53, 59 M.L.W. 3a 

(24) Peoples Bank of Northern India v. Dcs Raj [1935] L. 705. 

(25) Manila! v. Vendravandaa [1944] B. 193, 46 Bom. L.R. 391 relying on Felton’s 
Executor’s case [1865] 1 Eq. 219; British G. L. Assce. Co. [1880] 14 Ch. D. 335 and 
Billimoria v. De Souza [1926] L. 624, 8 Lah. 549, 97 I.C. 783. 

(26) Oxford B. B. Society [1887] 35 Ch. D. 502. 

(27 Doss v. Conndl [1937] M. 124. 

(28) Lands Allotment Co, [1894] 1 Ch, 616. 

jDovey o. Cory [1901] A.C. 477. 

Denham ic Co. [1883] 25 Ch. D. 752, 

) Joint Stock Discount Co. 


31 Ch. D. 100. 
(32)TQiqiiand v. Marshall 
204; Lnnd Credit Co.' 
[1880] 42 L.T. 206. 


V. Brown [1869] 8 Eq. 381; Ramskill v. Edwards [1886] 

.112; Esparto Trading Co. [1879] 12 Ch, D, 191, 
V* Fermoy [1869] 8 Eq. 7, ll; Mamtt&’s case 
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Mderedi the daim to be paid for such services being unfoundedy and the directors 
having been guilty of negligence in making such payment (33). 

Where the debtor does not pay his debt» and the loan is tainted with dishonesty 
of the directors, they must be held responsible for the debt which is found to be bad (34), 
Ihe question whether a particular debt is worth pursuing by suit or in execution is 
however largely a matter of discretion in the hands of business men, and the Court 
cannot hold managers responsible for every unrecovered debt merely because steps by 
way of suit were not taken (35). 

Contribution :—direaor can maintain a suit for contribution against his co> 
directors in respect of damages paid under this section and the liability to contribute 
survives in the case of death of a co-director (36). But jvhere two directors join in 
signing a cheque whereby a part of the company’s funds is used for a purpose not 
authorized by the articles and one of the directors is subsequently compelled to replace 
the money so used, he cannot recover contribution from the other if the money has been 
applied for the sole benefit of the director claiming contribution even if the other 
director has assented to its being so used (37). 

Suit :—misfeasance proceeding under tliis section is merely an examination by 
the Court into the conduct of an officer of the company, and as a result of that 
examination the Court may order the officer to restore tlie money or the property of 
the company as the Court may think just. Such proceedings cannot be said in any 
way to ^ a “suit or other legal proceedings” within the meaning of s. 280. Hence on 
this ground as well as on the ground of public policy an official liquidator who files a 
misfeasance summons cannot be required to furnish security for costs (38). 

Knowledge :—Where the agent though acting on the principal’s behalf in some 
transactions in which his knowledge would otherwise be imputed to his principal, takes 
part in any fraud or misfeasance against the principal, the latter is not bound by the 
agent's knowledge of such Iraud or misfeasance (39). In law neither the want of a 
resolution nor the defca in the board of directors can affect adversely the rights of 
third parties who have no knodledge of the existence of such infirmities when dealing 
with Ac company (39). 

Onus ;—^The onus is on the plaintiff to prove misfeasance (40). As to the measure 
of damages see the case noted below (41). 

Amendment of petition :—An order allowing an amendment of a petition made 
under this section entirely altering its character by introducing grave questions of 
fraud after a period of two and a half years has been held to be highly unjudicial (42). 

Appeal :—^An order merely directing an inquiry into the conduct of the dircaors 
and Ae liquidator of a company under this section is not a judgment wiAin Ac 
meaning of cL 15 of Ae Letters Patent as it does not terminate or put an end to any 
proceeding. It is Aerefore not app^lable under s. 202 (43). 


(33) Merchants' Fire Office, Ltd. v. Armstrong f!90I] 17 T.L.R. 709. 

(34) Peoples Bank of NorAcrn India v. Hargopal [1936] L. 271, 160 LC. 7S9. 

(35) Venkatachal^thi v. Guntur Cotton &c. Mills [1929] M. 353, 115 LC. 486. 

(36) Ramskill v, Edwards (supra). 

(37) Walsh V, Bardsby [1931] 47 T.L.R. 564. 

(38) Official Liquidator u. L&qat [1933] A. 205, [1933] A.L.J. 199. 

(39) Shivlal u. Tricumdas Mills [1911] 36 Bom, 564, 14 Bom. LR. 45. 

00) CavendiA-Bentinck v. Fenn (sum). 

01) Jubilee Cotton Mills [1923] 1 Ch. 1, 22. 

02) Sansar Chand u. Punjab Ifidustiia! Bank f!929] L. 710. 

(43)Paraiidhamiah v, Narasimha [1950] M. 68, n949] 2 ML.T. 147, 62 MlLW. 556, 
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An wkf under this aectioii U hoc a decree or ^rder having the force of a decroe; 
oonaoqiiently an appeal from such an order to the Hi|^ Court is properly stahiped ivith 
reference to Sch. II, Art 11 (b) of the Court-fees Act, with a court-fee stamp of Rs. 2 (44). 

As to the power of the Court to grant relief to a director who has been guilty of 
negligence or breach of trust see s. 281. 

As to the application to Court under this section and the procedure thereafter see 
rules 209 to 211 of the Calcutta High Court Rules, 1939. 

236. If any director, manager, officer or contributory of any 
company being wound up destroys, mutilates, alters or falsifies or 

fraudulently secretes any books, papers or secu- 
*** falsification rijjeg qj. makes, or is privy to the making of any 
false or fraudulent entry in any register book 
of account or document belonging to the company with intent to 
defraud or deceive any person, he shall be liable to imprisonment 
for a term which may extend to seven years, and shall also be liable 
to fine. 

Falsificatioii &c. :—^Thc secretary of a company was appointed its voluntary liqui¬ 
dator. He made certain entries in the accounts which rendered the subsequent periodical 
statements under s. 244 incorrect. He owed to the company Rs. 33,000 on a promissory 
note and had written off against this debt as many individual items of shares and 
debts as he could think of and wrofce off the balance as bad debt.^ Held that (1) since 
the writing off of his own debt was false and dishonest the voluntary liquidator was 
properly convicted under this section; and (2) if the other entries showing individual 
items of shares and debts against his own debt wetc true, then the accused was also 
guilty of an offence under s. 282 (45). The liquidator in the last cited case was also a 
director of the company, and altliough under s. 208A, sub-s. (2) a director lost most of 
his powers on the appointment of a liquidator, he did not cease to be a director, and 
as liquidator he was also an officer of the company. So whether as director, officer or 
contributory he was liable to be convicted under s. 236. 

It is not correct to hold that charges of falsification of accounts or forgery against 
the persons mentioned in this section can only be tried under this section. A penal 
enactment in a special Act is no bar to a prosecution under the Penal Code (46). 

237. (1) If it appears to the Court in the course of a winding 
up by, or subject to the supervision of, the Court that any post or 

present director, manager or other o^er, or 
member, of the company has been guilty 
of any offence in relation to the company for 
which he is criminally liable, the Court may, either on the application 
of any person interested in the winding up or of its own motion, 
direct the liquidator either himself to prosecute the offender or to 
refer the matter to the registrar. 

{2)'if it appears to the liquidator in the course of a voluntary 
winding up that any past or present director, manager or other 

i 4^ Reference under Court-fee* Act [18951 17 All. 238. 

45) In re Rjutgni Goundan [1942] M. 702. [1942] 2 M.L.J. 140, [1942] M.WJM. 433. 

V. Bijdum awhai [1937] A. 714, [1937] All. 779, [1937] A.L.J. 1073. 
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officer, or arty member of the company has been guilty of any 
offence in relation to the company for which he is criminally liable, 
he shall forthwith report the matter to the registrar and shall 
furnish to him such information and give to him such access to 
and facilities for inspecting and taking copies of any documents, 
being information or documents in the possession or under the 
control of the liquidator relating to the matter in question, as he 
may require. 

(3) Where any report is made under subsection (2) to the 
registrar, he may, if he thinks fit, refer the matter to the’[Central 
Government] for further inquiry, and the [Central Government] 
shall thereupon investigate me matter and may, if they think it 
expedient, apply to the Court for an order conferring on any 
person designated by the [Central Government] for the purpose with 
respect to the company concerned all such powers of investigating 
the affairs of the company as are provided by this Act in the case 
of a winding up by the Court. 

(4) If on any report to the regstrar under subsection (2) it 
appears to him that the case is not one in which proceedings ought 
to be taken by him, he shall inform the liquidator accordingly, and 
thereupon, subjitt to the previous sanction of the Court, the liqui¬ 
dator may himself take proceedings against the offender. 

(5) If it appears to the Court in the course of a voluntary wind¬ 
ing up that any past or present director, manager or other officer, or 
any member, of the company has been guilty as aforesaid, and that 
no report with respect to the matter has been made by the liqui¬ 
dator to the registrar, the Court may, on the application of any 
person interested in the winding up or of its own motion, direct the 
liquidator to make such a report, and on a report being made 
accordingly, the provisions of this section shall have effect as though 
the report has been made in pursuance of the provisions of sub¬ 
section (2). 

(6) If, where any matter is reported or referred to the registrar 
under this section, he considers that the case is one in which a prose¬ 
cution ought to be instituted, he shall place the papers before the 
Advocate General or the public prosecutor and if advised to do so 
institute proceedings: 

Provided that no prosecution shall be undertaken without first 
giving the accused person an opportunity of making a statement in 
writing to the registrar and of being heard thereon. 

[(7) Notwithstanding anything contained in the Indian Evi¬ 
dence Act, 1872, when any proceedings are instituted under this 
section it shall be the duty of the liquidator and of every officer and 
agent of the company past and present {other than the defendant in 
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the proceedings) to giuc all assistance in connection with the prose¬ 
cution which he is reasonably able to give, and for the purposes of 
this sub-section the expression agent in relation to a company shall 
be deemed to include any banker or legal adviser of the company 
and any person employed by the company as auditor, whether that 
person is or is not an officer of the company.] 

(B) If any person fails or neglects to give assistance in manner 
required by ^sub-section (7) ], the Court may, on the application of 
the registrar, direct that person to comply with the requirements of 
the said sub-section, and where any .men application is made with 
respect to a liquidator, the Court may, unless it appears that the 
failure or neglect to comply was due to the liquidator not having in 
his hands sufficient assets of the company to enable him so to do, 
direct that the costs of the application shall be borne by the liqui¬ 
dator personally. 

Amendments:—^By the Companies (Amendment) Act, 1936, this section has been 
substituted for the original s. 237. It reproduces s. 277 of the English Act of 1929. 
For its effect see Introduction. In sub-s. (3) the words “Central Government*' within 
square brackets have been substituted for the words “Local Government” by the Govern¬ 
ment of India (Adaptation of Indian Laws) Order, 1937 which came into force on 
1st April, 1937. But with effect from Ist April, 1938 the Central Government has 
entrusted to Provincial Governments its functions under this section—sec Gazette of 
India dated 26th March, 1938, Part I, p. 440. The Select Committee observed; **Wc 
have provided that before a prosecution is launched against a suspected person he 
shall be given an opportunity for explanation. The other changes made arc conse¬ 
quential reproductions of changes determined on previous clauses.” 

By the amending Act IT of 1938 which received the assent of the Governor General 
on 26th February, 1938 the following further amendments have been made in this section 
namely: In sub-s. (6) after the words “institute proceedings” the words “and it shall be 
the duty of the liquidator and every officer and agent of the company past and present 
(other than the defendant in the procec<Ungs) to give him all assistance in connection 
with the prosecution which he is reasonably able to give” have been omitted; after the 
proviso the following paragraph has been omitted; “For the purposes of this sub¬ 
section, the expression ‘agent’ in lelation to a company shall be deemed to include any 
banker or legal adviser of the company and any person employed by the company as 
auditor, whether that person is or is not an officer of the company”; after sub-s. (6) the 
new sub-section 7 within square brackets has been inserted; and the former sub-s. (7) 
has been re-numbered as sub-s. (8) and in that sub-section so re-numbered the words 
and figure within square brackets have been substituted for the words and figure “sub¬ 
section (6).** 

Central CoTamment :—For definition see notes to s. 3 ante. 

Scope I'^The whole scheme of $. 237 appears to be enabling rather than mandatory 
or exdusive. The Court may order the liquidator to prosecute or refer the matter to 
the registrar. He may refuse to prosecute and the liquidator with the previous sanction 
of the Court may prosecute, but ihe section is not limited to the criminal liability of the 
directors under the Companies Act and so the section is not limited to special offences 
created by the Act (47). This seaion affords no protection to promoters and directors 

(47)Eml^r v. VUwanath [1942] S, 9. 
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ag^st prosecutions for breaches of trust. It is intended to safeguard the interests of 
the shaieholders of a company which has failed to prevent what remains of their money 
from being wasted by the liquidator on unprofitable criminal prosecutions (48). 

PrasecutiiOii by private persons : —But there is nothing which restricts tlvc powers 
of the police or of any private person to file a complaint of criminal breach of trust 
against a director or any other person, and the police do not require sanction to 
prosecute for criminal breach of trust (48). There is nothing in law to prevent a private 
person making a complaint to a Court of offences under the Act or the Penal Code 
against directors or officers of the company in relation to the company even if it is 
being wound up (47), 

CottHi’s power :—^It cannot be laid down as an absolute rule that the question 
whether a prosecution should be directed in tlie matter of the alleged misdeeds of the 
directors is mainly a question whether hating regard to the financial position of the 
company and the desires of the shareholders and creditors it is reasonable to saddle the 
assets of the company with the costs of the prosecution. The Court can, and in a 
proper case ought to, direct prosecution of a delinquent director without the assent 
and even notwithstanding the dissent of the class or many of the classes at whose expense 
the prosecution would be instituted. The Court lias a discretion to ignore the opposition 
of the creditors, if in its opinion the object of the opposition was not so much to save 
the company’s funds as to save the guilty directors (49). 

What the Court will consider:—In order to determine whether leave ought to be 
given to institute crimmal proceedings under this section and whether the costs of the 
presecution ought to be paid out of the assets of the company, the Court will consider 
whether it is a case in which an honest and upright man, desiring as a good citizen 
of doing his duty by the State, would feel that he ought, at his own expense, to Institute 
a prosecution (50). 

The law in this respect was laid down by Buckley J. in London & Globe Finance 
Corpn, [1903] 1 Ch. 728 in the following words: *^1 have next to consider upon what 
principles I ou^t to exercise the power given me by s. 162 of the Companies Act 1862, 
to direct the ofiftcial receiver to institute and conduct a prosecution at the expense ol 
the assets. It is obvious that no one legitimately can or ought to institute a criminal 
prosecution with a view to his personal profit. Neither should a prosecution be instituted 
from motives of vengeance against the offender. Tlic motives of every procecution 
ought to be to inflict punishment upon the crimnial for the proper enforcement of the 
law and for the advantage of the State, and with a view to deter others from doing the 
like. From the prosecution, no doubt, there may arise benefit to the prosecutor in the 
sense that if he be a person interested in commerce, it may be to his advantage to 
enforce commercial morality. But except in this sense the personal advantage of the 
prosecutor is not to be regarded’—at p. 733. 

Then again: ‘"Next affirmatively, what are the considerations which ought to govern 
it? If the person at whose expense the prosecution would be instituted were not a class 
but were a single person, and that person were an honest and upright man desirous, as a 
good dtken, of doing his duty by the State, are the circumstances such as in discharge 
of that duty he would feel that he ought at his own expense and to his own loss to 
institute a prosecution? Not in every case in which a criminal offence has been committed 
would such an one think it his duty to prosecute. The question to be answered: Would 
he in the case think his duty to the State required him to prosecute? If that question 
be answered in the affirmative, then upon principle I think that the Cburt ought to direct 

(48) Mehta o. Emperor [1937] M.W.K 1122. 

(49) Subramania Iyer n. Podanur Bank, [1947] M. 343, [19471 1 MXJ. 54, [1947] M.W.N. 

109, 66 M.L.W. 159. j ^ l j 

(50) Undon Sc Globe Finance Corim. [1903] 1 Ch. 728; Gharks Dttiiam Oo. [1894] 

W,N. 122, 51 L.T. 570, 53 ufot U3: mww « w* 
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Further I think that the Cburt can, antt in a proper case ought direct 
a prosecution without the assent, and even notwithstanding the dissent, of the class or 
many of the class at whose expense the prosecution would be instituted. It is no^ceable 
that thte section provides that the Court may act ‘of its own motion’. No principle 
suggests itself to me upon which the Court ought ‘of its own motion’ to direct a prose¬ 
cution other than that above indicated”—at pp. 734-35. 

Juiisdietion unfettercKl:—llie jurisdiction of directing a prosecution of directors or 
officers for offences in relation to the company for which they are criminally responsible 
is unfettered and may be exercised by the Court when it is satisfied that a prima facie 
case in support of the application has been made out, without allowing the application 
to stand over to enable evidence to be adduced in opposition (51). Where an official 
liquidator makes an application under s. 235 read with s. 196 for public examination 
of certain officers of the company and also that the opposite parties or such of them 
as may be found to be liable for having misappropriated or misapplied the funds of the 
company be ordered to make good sums, and he is ordered to state particulars of the 
charge as against each of such persons and to support that statement by affidavit, but 
Instead of complying with the order of the Court the official liquidator institutes a criminal 
complaint u’^der s. 120B, 409 and 420 I. P. Code, the condua of the official liquidator 
is a clear attempt to divest the Court of its jurisdiction under the present section, and 
for reasons of public policy the High Court cannot permit such an attempt to succeed (52). 

Offences ;~-The offences specially dealt with in regard to companies are those 
referred to in ss. 236 and 282. The Act however nowhere lays down that there can be 
no prosecution on a criminal charge othciwisc than upon a direction by the company 
^udge (53). A de facto manager is liable to be punished for publishing false statements 
with intent to deceive'or defraud (54). 

Appeal :—Orders passed under this section directing ^^he official liquidator to 
prosecute the directors and officers of a company for offences under the penal provisions 
of the Act arc appealable under s. 202 ante (55). This section does not in terms require 
the Court to make any particular enquiry or to give to the person who is to be prosecuted 
an opportunity to show cause, before the official liquidator is directed to file a com¬ 
plaint. When there has been a \cry full investigation and an adequate opportunity had 
been given to the persons to exctilpate themselves from the charges, the order for 
prosecution cannot be set aside in apjx*al merely because it was passed ex parte (56). 
There is no provision in this section requiring the Court to set forth its reasons for 
directing the prosecution and the order cannot be set aside in appeal on that ground if it 
is in fact justified by the materials before the Court (56). Sec notes to s. 202 ante. 

As to an application under sub-s. 1 of this section see Rule 244 of the Calcutta 
High Court Rules, 1939. 

238. If any person, upon any examination upon oath autho¬ 
rised under this Act, or in any affidavit, deposition or solemn 
affirmation, in or about the winding up of any 
company under this Act, or otherwise in or 
about any matter arising under this Act, 

(51) Charles Denham & Co. (supra). 

(52) S. C. Mitra v. Raja Kalicharan [1928] O. 104, 3 Luck. 287, 29 Cr. L.J. 102, 106 

(53) Emperor v. Blshen Sahai [19371 All. 779, [19371 A. 714, [19371 A.L.T. 1073. 

(54) King V. Lawson [1905] 1 K.B. 541. 

(55) Subr am a n ia Iyer v. Podamir Bank supra; see also Kesavalu v. Munigappa [1907] 30 
Mad. 22: ChockaUngan v, Nagarathar National Bank [1944] M. 87, 1944 Mad. 540 
and Shewram v. Lobo [1931] S. 120, 132 I.C. 474. 

(56) Suhramania lyar v. Podanur Bank, supra. 
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intentionally gives false evidence, he shall be liable to imprisonment 
for a term wmch may extend to seven years, and shall also be liable 
to fine. 


238A. {!) If any person, being a past or present director, 
manaffng agent, manager or other officer of a company which at 
the time of the commission of the alleged 
Penal Provisions. offence is being wound up, whether by or 

under the supervision of the Court or voluntarily, or is subsequently 
ordered to be wound up by the Court or subsequently passes a resolu¬ 
tion for voluntary winding up — 


(a) does not to the best of his knowledge and belief fully and 
truly discover to the liquidator all the property, real 
ana personal, of the company, and how ana to whom 
and for what consideration and when the company 
disposed of any part thereof, e.xcept such part as has 
been disposed of in the ordinary way of the business 
of the company ; or 


(6) does not deliver up to the liquidator, or as he directs, all 
such part of the real and personal property of the 
company as is in his custody or under his control, and 
which he is required by law to deliver up ; or 

(c) does not deliver up to the liquidator, or as he directs, 

all books and papers in his custody or under his con¬ 
trol belonging to the company and which he is 
required by law to deliver up; or 

(d) within twelve months next before the commencement of 

the winding up or at any time thereafter conceals any 
part of the property of the company to the value of 
one hundred rupees or upwards or conceals any debt 
due to or from the company ; or 

(e) within twelve months next before the commencement of 

the winding up or at any time thereafter fraudulently 
removes any part of the property of the company to 
the value of one hundred rupees or upwards ; or 

(f) makes any material omission in any statement relating to 

the affairs of the company ; or 

(g) knowing or believing that a false debt has been proved 

by any person under the winding up, fails for the 
period of a month to inform the liquidator thereof; 


or 


{h) after the commencement of the winding up prevents the 
production of any book or paper a^ctmg or relating 
to the property or affairs of the company ; or 
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(f) within twelve months next before the commencement of 
the winding up or at any time thereafter, conceals, 
destroys, mutilates or falsifies, or is privy to the con¬ 
cealment, destruction, mutilation or falsification of any 
book or paper afiecting or relating to the property or 
affairs of the company ; or 

(/) within twelve months next before the commencement of 
the winding up or at any time thereafter makes or 
is privy to tthe making of any false entry in any book 
or paper affecting or relating to the property or 
afiatrs of the company ; or 

(k) within twelve months next before the commencement of 

the winding up or at any time thereafter fraudulently 
parts with, alters or makes any omission in, or is privy 
to the fraudulent parting with, altering or making any 
omission in, any document affecting or relating to the 
property or affairs of the company ; or 

(l) after the commencement of the winding up or at any 

meeting of the creditors of the company within 
twelve months next before the commencement of the 
winding up, attempts to account for any part of the 
property of the company by fictitious losses or expenses; 
or 

(m) has within twelve months next before the commencement 

of the winding up or at any time thereafter, by any 
false representation or other fraud, obtained any pro¬ 
perty for or on behalf of the company on credit which 
the company does not subsequently pay for; or 

(«) within twelve months next before the commencement of 
the winding up or at any time thereafter, under the 
false pretence that the company is carrying on its 
business, obtains on credit, for or on behalf of the 
company, any property which the company does not 
subsequently pay for ; or 

(o) within twelve months next before the commencement of 

the winding up or at any time thereafter pawns, 
pledges or disposes of any property of the company 
which has been obtained on credit and has not been 
paid for, unless such pawning, pledging or disposing 
ts in the ordinary way of the bustness of the company; 
or 

(p) is guilty of any false representation or other fraud for 

the purpose of obtaining the consent of the creditors 
of the company or any of them to an agreement with 
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reference to the affairs of the company or to the 
windine up \ 

he shall be punishable, in the case of the offences mentioned respec¬ 
tively in clauses (m), (n) and (o) of this sub-section, with imprison¬ 
ment for a term not exceeding five years, and, in the case of any 
other offence, with imprisonment for a term not exceeding two 
years: 

Provided that it shall be a good defence to a charge under any 
of clauses {b), (c), {d), (fj, (n) and (o), if the accused proves that 
he had no intent to defraud, and to a charge under any of clauses (a), 
(h), (t) and (f), if he proves that he had no intent to conceal the 
state of affairs of the company or to defeat the law. 

{Zj Where any person pawns, pledges or disposes of any pro¬ 
perty in circumstances which amount to an offence under clause (o) 
of sub-section (1) every person who takes in pawn or pledge or other¬ 
wise receives the property knowing it to be pawned, pledged or 
disposed of in such circumstances as aforesaid shall be punishable 
with imprisonment for a term not exceeding three years. 

This section has been inserted by the Companies (Amendment) Act, 1936, following 
s. 271 of the English Act of 1929 which provides for the punishment of offences ante¬ 
cedent to or in the course of a winding up. For its effects sec Introduction. 

SUB»S. (1) (b) :—In a prosecution on a charge under sub-s. (1) (b) of this section 
the prosecution has to prove that the accused had in his custody or under his control 
property of the company at the time when it w'as being wound up. In the absence ol 
evidence to prove the same, he cannot be convicted. But if there is evidence to show, 
or an admission of the accused, that the company’s property was with him or in his 
possession, and that he has wrongfully withheld it by not delivering the same to the 
official liquidator, he is liable to be punished for an offence under s. 282A (57). 

As to an indictment of conspiracy to defraud by false representations of solvency 
in balance sheets and by declaring dividends which ought not to have been declared, see 
the case noted below (58), 

239. (1) Where by this Act the Court is authorised in relation 
to winding up to have regard to the wishes of creditors or contribu¬ 
tories, as proved to it by any sufficient evidence, 
MeetinM to ^certain the CouH may, if it thinks fit for the purpose 

msoes of creditor, or , . . ^ i: 

contributories. ot ascertaining those wishes, direct meetmes or 

the creditors or contributories to be called, held 
and conducted in such manner as the Court directs, and may 
appoint a person to act as chairman of any such meeting and to 
re^rt the result thereof to the Court. 

(2) In the case of creditors, regard shall be had to the value of 
each creditor’s debt. 

(57) In re Veeryipan [1944] M.W.N. 272, [1944] I M.L.T. 390, 57 MJUW. 276, [1944] M. 424. 

(58) Regina v. &daile [1858] I Fo«. 6c Pin. 213. 
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(3) In the case o£ contributories regarSd shall be had to the num¬ 
ber of votes conferred on each contributory by the articles, 

Coturt max dttregardL wishes of majority 2 —Meetings can be called under this 
section at any time after presentation of the petition (59). The Court is not bound by 
the wishes of the majority, and may disregard them where the majority consists of 
persons whose conduct is impunged{60) or where a single person has a controlling 
interest (61), 

As to meetings to be summoned by the liquidator after the winding up order, see 
the provisions of s. 183. 

Compare ss. 174 and 223 and sec notes to those sections. 

For rules framed under this section see rules 168 to 194 of the Calcutta High 
Court Rules, 1939. 


240. Where any company is being wound up, all documents 

of the company and of the liquidators shall, 
to^eWdencfc* as between the contributories of the company, 

be prima facie evidence of the truth of all 
matters purporting to be therein recorded. 

The documents are only prima facte evidence and may be rebutted (62). The proof 
of the entries by the manager and the accountant of the company it* sufficient to shift 
the onus to the contributory to disprove the transaction, and the mere fact that the 
contributory states on solemn affirmation that he did not enter into the transaaion 
will not save him from the liability (63). 

241. After an order for a winding up by or subject to the 
supervision of the Court, the Court may make such order for inspec- 

, ... tion by creditors and contributories of the 

company or its documents as the Court thinks 
just, and any documents in the possession of the company may be 
inspected by creditors or contributories accordingly, but not further 
or otherwise. 


Coiurt*s discretion ;—This section has placed the matter of ordering inspection in 
the discretion of the Court, and when once this discretion has been exercised in favour 
of a contributory or creditor, it will not be interfered with by the Court, merely on the 
ground that he is likely to use the information, obtained on inspection, in the interest 
of directors yet to be examined (64). The Court will not grant a mandamus to inspect 
the documents of a corporation unless it be shown that such inspection is necessary 
with reference to some specific dispute in question in which the party applying is 
interested, and the inspection will then only be granted to such extent as may be 
necessary for the particular occasion (65). 

Right of inspection :—Even in the case of a voluntary liquidation the right to 
inspect the re^ster of members or the register of mortgage debentures arises as soon as 


(59) See T, E, Brinsmead dc Sons [I897J 1 Ch. 406; City & County Bank [1875] 10 Ch. 
App. 470. 

;60)Vaiieti<« Ltd. [1893] 2 Ch, 235. 

[611 Medical Battery Co. [1894] 1 Ch, 444. 

162) Amalgamated Spdicates [1901] 2 Ch. 181; Arnofs case [1887] 35 Ch, D. 702, 712; 

Kesar Singh v. Radhesam Bco^r Co. [1937] L. 61. 

[63)Kesar Singh v. Radhesham B^par Co, (supra). 

Bank of N. India [193^ L. 82. 

[o5)Wng V. Merchant Taylors* Co, [1831] 2 B. & Ad. 115. 
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the winding up commences (66). Leave to inspect can be obtained under this section (67). 
Where leave to inspect is obtained it will include the right to take copies (6B). 

Meanmg of **booI»**The word '1>ook8’* includes the register of mortgages (69). 
After a winding up order this section supersedes ss. 36 and 124(70). 

Taking copies :—^Where an order is made giving liberty to take copies at the 
expense of the applicant, he is not bound to ask the liquidator to make copies and to 
pay the liquidator for the copies (71). 

An order for inspection will be made notwithstanding a secrecy clause in the 
articles (72). 

As to the right of a creditor or contributory to obtain from the Court or the 
registrar of companies a copy of any account filed by the Uquidator> see rule 102 of 
the Calcutta High Court Rides, 1939. 


242. (1) When a company has been wound up and is about 
to be dissolved, the documents of the company 
ofe^^y!** and of the liquidators may be disposed of as 

follows (that is to say): — 

(a) in the case of a winding up by or subject to the supervi¬ 

sion of the Court, in such way as the Court directs; 

(b) in the case of a voluntary winding up, in such way as 

the company by extraordinary resolution directs. 

(2) After three years from the dissolution of the company, no 
responsibility shall rest on the company or the liquidators, or any 
person to whom the custody of the documents has been committed, 
Dy reason of the same not being forthcoming to any person claiming 
to be interested therein. 


In sub-8. (2) it is “five years” in the English Act. 

Voluntairy winding up :-~ln the case noted below (73), when the company had 
been dissolved after a voluntary winding up, the liquidator was ordered to produce 
documents upon the footing that they were under his absolute control. 

As to the disposal of books and documents of the company, see rules 120 and 239 
of the Calcutta High Court Rules, 1939. 


243. (1) Where a company has been dissolved, the Court may 

at any time within two years or the date of the dissolution, on an 

application being made for the purpose by the 

Power rf Court to liquidator of the company or by any other 
declare ditsolution of^ , ^ ^ y A _ 

company vtdd. person who appears to the Court to be 

mterested, make an order, upon such terms as 
the Court thinks fit, declaring the dissolution to have been void, and 


(66) Kent Coalfields Syndicate [1898] 1 Q.B. 754. 

(67) North BrazUian Sugar Factories [18871 37 Ch. D. 83. 

(68) Nelson v, Anglo-American Iiand «c. Co. [1897] 1 Ch. 130. 

(69) Somerset ti. l^nd Securities Co. [1897] W.N. 29. 

(70) Kent Coalfields Syndicate (supra). 

(71) Re Arauco Co. [1899] W.N. 134. 

^ Yorkshire Bank v. Cooper [1885] 15 Q3.D. 473. 

(73)Birmingham Banking Co. [1867] 35 L.J. Ch. ISO, 15 L.T. 203; but see Mbigau's 
case [1884] 28 Ch. & 620. 
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thereupon such proceedings may be taken as might have been taken 
if the company had not been dissolved. 

(2) It shall be the duty of the person on whose application the 
order was made, within twenty one days after the making of the 
order, to file with the registrar a certified copy of the order, and if 
that person fails so to do, he sail be liable to a fine not exceeding 
fifty rupees for every day during which the default continues. 

Scope : —^It appears that a dissolution made under cl. (d), sub-s. (1) of s. 153A 
ante cannot be declared void by virtue of the present section as s. 153A occurs in 
Part IV whereas this section occurs in Part V (74). 

Two yftairs :—^Upon the application within two years of the liquidator or any 
interested person the Court can declare the dissolution void and stay all proceedings (75). 
Having regard to the fact that neither party to an application under s, 294 (I) of the 
English Act of 1929 (corresponding to s. 243 of the present Act) can control the date 
when the Court makes its order, the two years referred to in the section must be 
calculated from the date of the dissolution of the company to the date of the issue of 
an application under the section (76). The Court has jurisdiction under this section to 
make an order declaring the dissolution to have been void after the expiration of two 
years from the date of the dissolution, provided that the application for the order was 
made within that period (76). 

Fraud : —An order of dissolution cannot be set aside on the ground of fraud unless 
fraud is alleged and proved. By whatever procedure it is sought to overthrow a judg¬ 
ment on the ground of fraud, the fraud must be definitely alleged and its particulars 
unequivocably stated (77). Fraud like any other charge of a criminal offence, whether 
made in civil or criminal proceedings, must be established beyond reasonable doubt. 
A finding as to fraud cannot be based on suspicion and conjecture (78). 

Rights prior to dissolution :—^Where a company is revived by order of the Court 
after dissolution, its rights prior to the dissolution are not affected (79). As to who arc 
the persons interested sec the case noted below (80). 

After dissolution :—The dissolution docs not debar the liquidator from taking 
action in respect of assets realized after the dissolution (81). Where the liquidator within 
two years from its dissolution presented a petition in which he craved the Court to 
declare the dissolution void, so as to enable him to grant a title to a certain property 
which belonged to the company and had been sold subsequent to the dissolution, the 
decree so craved was granted (82). 

Effect of declaration :—^An order under this section declaring the dissolution of a 
company to have been void does not affect tlic validity of proceedings taken during 
the interval between the dissolution and its avoidance (83). But where the landlord of 
the company re-enters and grants lease to another person of the demised property, the 
lease is not valid if subsequently the Court declares the resolution for winding up as 
void (84). 

(741 See Nokes u. Doncaster Amalgamated Collieries [1940] A.C. 1014 at p. 1021. 

Eastern Investment Co. fl905] 1 Ch. 352. 

(7gin re Scad [1941] Ch. 386, 165 L.T. 108. 

(75 Barrett u. African Products Ltd. [1928] P.C. 261. 110 I.C. 299 (P.C.). 
gS) Narayanan v, OflScial Assignee [1941] P.C. 93 (95). 196 I.C. 404. 

(79) Higginson & Dean [18^1 1 Q.B. 325. 

(SOiSpottiswood, Dixon & Hunting Ltd. [1912] ! Ch. 410, 

(81) Mathra Das t;. Abdul Chani [19)7] 39 I.C. 769. See also Parduman v. Pioneer 
Tcwcllcry Co. [19211 L. 78. 

(82) llrCall & Stephen, Ltd, [1920] 57 Sc. L.R. 480. 

(B3)Mwis 0 , Harris [19271 A,C. 252. 

(84)Opect 0 . Cangata) (1937J C. 129. 
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Bona vacantia :—^Where the assets might be bona vacantia, upon an application On 
the ground that there were undistributed assets of the dissolved company, the Court 
held that the Attorney-General on behalf of the Crown should be served (85)* 

When an order is made under this section declaring the dissolution of a company 
void, the dissolution is avoidcl ab initio, and all consequences which flowed from the 
dissolution are also avoided. Accordingly any property which on the dissolution vested 
in the Crown as bona vacantia, either in fact never did so vest, or in so far as it must 
be assumed to have so vested, such vesting is avoided by the order and no order 
expressly re-vesting such property in the company is required (86). 

For the form of an order under this section sec the case noted below (87). 

244. (1) Where a company is being wound up, if the winding 
up is not concluded within one year after its commencement, the 
liquidator shall, once in each year and at inter- 

dixi^*iiquWationl ^ twelve months, until the 

winding up is concluded, file in Court or with 
the registrar, as the case may be, a statement in the prescribed 
form and containing the prescribed particulars with respect to the 
proceedings in and position of the liquidation. 

(2) Any person stating himself in writing to be a creditor or 
contributory of the company shall be entitled, by himself or by his 
agent, at all reasonable times, on payment of the prescribed fee, to 
inspect the statement, and to receive a copy thereof or extract there¬ 
from ; but any person untruthfully so stating himself to be a creditor 
or contributory shall be deemed to be guilty of an offence under 
section 182 of the Indian Penal Code, and shall be punishable accord¬ 
ingly on the application of the liquidator. 

(3) If a liquidator fails to comply with the requirements of this 
section, he shall be liable to a fine not exceeding five hundred rupees 
for each day during which the default continues. 

( 4 ) When the statement is filed in Court a copy shall simul¬ 
taneously be filed with the registrar and shall be kept by him along 
with the other records of the company. 

Amendments :—By the Companies (Amendment) Act, 1936, in sub-s. (1) for the 
words *'at such intervals as may be prescribed” after the words ^liquidator shall”, the 
words “once in each year and at intervals of not more than twelve months,” and after 
the words "is concluded” for the words "file with the registrar” the words "file in 
Court or with the registrar, as tlic case may be” have been substituted. By the same 
Act the new sub-s. (4) has been added. The amendment in this section "provides that 
the interim report of the liquidator shall be submitted to the Court or the registrar, as 
the case xnay be, but that a copy should in any case be given to the registrar and 
defines the times when the report shall be made. The form, and the particulars to be 
contained in these statements are prescribed by the High Courts, whi<^ have followed 
rules 193 to 195 of the English Companies (Winding Up) Rules, and have prescribed a 

(85) Henderson^8 Nigel Ltd. 11911] W.N. 159. 

(86) C. W. Dixon Ltd. [1947] 1 Cb, 251, 177 L.T. 127. 

(87) /n re Shragers Ltd. [1920] 47 Cal. 620, 
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form liinUar to the English Form 92 dram up under tboM Rules”--iVo(e« an Clauset. 
See Rules 87 to 89 of the Calcutta High Court Rules, 1939. 

The provisions of this section apply whether the company is being wound up by 
or under the supervision of the Court or voluntarily (88). 

For rules under this section, see Rules 245 to 247 of the Calcutta High Court 
Rides, 1939. 

244A. (/) Every liquidator of a company which is being 
wound up by the Court shall, in such manner and at such times as 
may be prescribed, pay the money received by 
^*V*tdator ^ scheduled bank as defined in clause 

(e) of section 2 of the Reserve Bank of India 
Act, 1934 [the State Bank of Pakistan Order, 1948 —^in Pakistan]: 

Provided that if the Court is satisfied that for the purpose of 
carrying on the business of the company or of obtaining advances 
or for any other reason it is for the advantage of the creditors or 
contributories that the liquiudator should have an account with any 
other bank, the Court may authorise the liquidator to make hts 
payments into or out of such other bank as the Court may select 
and thereupon those payments shall be made in the prescribed 
manner. 

(2) If any such liquidator at any time retains for more than 
ten days a sum exceeding five hundred rupees or such other amount 
as the Court may in any particular case authorise him to retain, 
then, unless he explains the retention to the satisfaction of the Court, 
he shall pay interest on the amount so retained in excess at the rate 
of twenty per cent, per annum and shall be liable to disallowance of 
all or such part of his remuneration as the Court may think just and 
to be removed from his office by the Court and snail be liable to 
pay any expenses occasioned by reason of his default. 

(3) A liquidator of a company which is being wound up shall 
open a special banking account and pay all sums received by him 
as liquidator into such account. 

Amenilmeiit :—^This section has been inserted by the Companies (Amendment) Act, 
1936. It “inserts a section based on section 194 of the English Act requiring the liquida¬ 
tor to lodge moneys received during a winding up in the Imperial Bank and prohibiting 
him from paying any such moneys into his private accounts *’—Notes on Clauses, The 
Select Committee observed: “We consider that the liquidator may be authorised to 
pay moneys received by him into Scheduled Banks. The powers given by the proviso 
to sub-section (1) and by sub-section (2) to the registrar and the Local Government can 
in our opinion be better exercised by the Court. We have recast sub-section (3) so as to 
apply to all winding up, and have expressed the liquidator’s duty in a positive ratheir 
than a negative form.** 

In sub-s. (1) for the words “clause (e) of section 2 of the Reserve Bank of India Act, 
1934“ the other words have been substituted in Pakistan by the Pakistan Adaptation of 
Central Acts and Ordinances Order, 1949 which came into force on 25th Marchp 194^, 

(BS) Stock dt Sham A, B. Co. (1894J 1 Ch. 73$, 
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LiquidatorV banking actount^ Paymcoit over counter cheque di^wn on a 
bank in favour of “M. R., Official Liquidator in O. P. No. 5 of 1939 Or order^* was 
presented to the bank by M. R. for payment over the counter. The bank after 
calling for the order of appointment of the Official Liquidator and perusing the same, 
paid him the amount of the cheque which was misappropriated by M. R.: Held, 
(I) that under this section and rule 66 of the Madras Company Rules, it was 
incumbent on the Official Liquidator to open a bank account and to get the cheques 
received by him in the course of liquidation collected and cashed through such 
bank account, and the bank on which the cheque was drawn should be deemed to 
be aware of the law on the subject; (2) that from the cheque itself the bank had 
noUcc that it was made out to M. R. in his capacity as Official Liquidator; (3) that 
there was a clear breach of a statutory duty placed on the bank and since there was 
negligence on its part the bank must be held liable to make good the amount to the new 
liquidator (89). 

For rules relating to the Ixinking account and investment by the official liquidator, sec 
Rules 93 to 98 of the Calcutta High Court Rules, 1939. 


“244B. (/) Where any company is being zvound up, if the 

liquidator has in his hands or under his control any money of the 

„ , . , . company representing unclaimed dividends 

and undutributed assets payable to any Creditor or undistributed assets 

to be paid to Companies refundable to any contributory which have 
Ltquidalton Account. ' . , i • i y 

remained unclaimed or undistributed for si.x 
months after the date on which they became payable or refundable, 
the liquidator shall forthwith pay the said money into the Rcserec 
Bank of India to the credit of the Central Government in an account 
to be called the Companies Liquidation Account, and the liquidator 
shall, on the dissolution of the company, similarly pay into the said 
account any money representing unclaimed dividends or undistri¬ 
buted assets in his hands at the date of dissolution. 

( 2 ) The liquidator shall, when making any payment referred to 
in sub-section (/), furnish to such officer as the Central Government 
may appoint in this behalf a statement in the prescribed form 
setting forth in respect of all sums included in such payment the 
nature of the sums, the names and last known addresses of the 
persons entitled to participate therein, the amount to which each is 
entittled and nature of his claim thereto, and such other particulars 
as may be prescribed. 

(3) The receipt of the Reserve Bank of India for any money 
paid to it under subsection {1} shall be an effectual discharge of the 
liquidator in respect thereof. 

(4) Where the company is being wound up by the Court, the 
liquidator shall make the payments referred to in sub-section (1) 
by transfer from the special hanking account referred to in sub¬ 
section (3) of section 244A, and where the company is wound up 

‘“’asf?; '■ 
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voluntarily, or subject to the supervision of the Court, the liquidator 
shall, when filing a statement in pursmance of sub-section (/) of 
section 244, indicate the sum of money which is payable to the 
Reserve Bank of India under siw-section (/) which he has had in 
his hands or under his control during the six months preceding the 
date to which the said statement is brought down, and shall, within 
fourteen days of the date of filing the said statement, pay that sum 
into the Companies Liquidation Account. 

(5) Any person claiming to be entitled to any money paid into 
the Companies Liquidation Account in pursuance of this section may 
apply to the Court for an order for payment thereof, and the Court, 
if satisfied that the person claiming is entitled, may make an order 
for the payment to that person of the sum due : 

Provided that before making such order the Court shall cause 
a notice to be served on such officer as the Central Government may 
appoint in this behalf calling on the officer to show cause within 
one month from the date of the service of the notice why the order 
should not be made. 

(6) Any money paid into the Companies Liquidation Account 
in pursuance of tins section, which remains unclaimed thereafter 
for a period of fifteen years, shall be transferred to the general 
revenue account of the Central Government; but any claim preferred 
under sub-section (5) to any money so transferred shall be allowable 
as if such transfer had not been made, the order for payment on such 
claim being treated as an order for refund of revenue. 

(7) Any liquidator retaining any money which should have 
been paid by him into the Companies Liquidation Account under 
this section shall pay interest on the amount retained at the rate of 
twenty per cent, per annum and shall also be liable to pay any 
expenses occasioned by reason of his default, and, where the wind¬ 
ing up is by or under the supervision of the Court, he shall also be 
liable to disallowance of all or such part of his remuneration as the 
Court may think just and to be removed from his office by the Court. 

(8) Nothing in this section shall apply in relation to companies 
with objects confined to a single Province which are not trading 
corporations.” 

Ameailiiieiit :—This section has been introduced by the Indian Companies 
(Amendment) Act XXXVI of 1940. It came into force on 5th April, 1941, vide Notifica¬ 
tion No. 24 (48)~~Tr. (C L.) 38 (i) in Part I, p. 474 of the Gazette of India, dated 5di 
April, 1941. In all the partially excluded areas of the province of Orissa except the 
districts of Angul and the Khondmals this section came into forte on 13th February, 
1943. Vide Ga/cttc of India dated 13th February, 1943, Part I, p. 193. 

Central Govtifmment For definition see notes to s. 3 ante. 

Object of amendment t—^Thc Act did not contain ^‘provisions for the ciimody of 
unclaimed dividends and undistributed assets of companies in liquidation or for the 
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disposal of subseqtsent lawful daims to sucli moneys, and, in the absence of such 
provisions, there has been considerable diversity of opinion as to the law applicable to 
these matters in British India.** The amendment is designed to achieve this object and 
follows generally the lines of the English Companies Act, 1929 (ss. 285 and 500) and 
the relevant provisions of the English Companies (Winding-up) Rules 1929 (rules 196 
to 201), with such modifications as are suited to Indian conditions —Vide **Object8 and 
Reasons*' at p. 219 of Pan V of the Gazette of India dated 9th November, 1940. 

For rules under the section, see the amended Rules 232, 233, and 235 (which came 
into force on 1st January, 1943) and also Rule 237 of the Calcutta High Court Rules, 
1939. 

SUB-S. (2) :—In exercise of the powers conferred by this sub-section and the 
proviso to sub-s. (5) the Central Government has (1) appointed the Provincial Registrars 
of Joint Stock Companies to be officers for the purposes of the sub-sections and (2) 
prescribed the following Form to be the Form referred to in the said section (vide 
Notification No. 24 (49)—^Tr. (C. L.) 38 (ii) in Part I, pp. 474-475 of the Gazette of India, 
dated 5th April, 1941;— 


FORM. 

In the matter of the Indian Companies Act, 1913 and 

In the matter of.Limited. 

Amount paid into Companies Liquidation Account (total of Column 2). 

Date of payment. 

Particulars of the Statement filed under sub-section (1) of section 244 in which the 
amount paid was indicated and the date of filing,.... 


1 

1 

Names and last known addresses of persons entitled to * 
participate in the amount paid. | 

1 

2 

Amount to which each person mentioned in column 1 
is entitled. 


3 

Nature of sums included in the amount paid (state 
whether unclaimed dividends payable to creditors or 
undistributed assets refundable to contributories.) 

i 


4 

Nature of claim of each person mentioned in column 1. 


5 

Date when each amount mentioned In column 2 became 
payable or refundable. 


6 

Remarks. 



Date . 

Signate . 

Address ... 

liquidator. 

SUB-S. (S)!—For definition of ’'trading corporation'* see cl (17), subs. (I) of s. 2 
and notes thereto. 
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245. “(0 affwJavit required to be sworn under the provi¬ 
sions or for the purpses of this Part may be 
Qnm OT peraon bcfiwe swom in India, or within the Dominions of 
Zrom. * '' * His Majesty, before any Court, Judge or person 

lawfully authorised to take and receive affidavits 
or elsewhere before an Indian Consul or Vice-Consul” [7n Indial. 

(1) Any affidavit required to be swom under the provisions or 
for the purpses of this Part may be sworn in “Pakistan*’ or else¬ 
where within the dominions of His Majesty, before any Court, Judge 
or prson lawfully authorised to take and receive affidavits, or m 
any place outside His M^esty’s dominions before any of His 
Majesty’s Consuls or Vice-Consuls \In Pakistan]. 

(2) All Courts, Judges, Justices, Commissioners, and prsons 
acting judicially in “the whole of India except Part B Stated’ 
["fl// the Provinces of Pakistan **—^in Pakistan] shall take judicial 
notice of the seal or stamp or signature (as the case may be) of any 
such Court, Judge, person, Consul, or Vice-Consul, attachea, 
^pnded or subscribed to any such affidavit or to any other 
document to be used for the purposes of this Part. 

Amendment:—^The new $ub-8. (1) has been substituted in India for the old sub-s. (1) 
by the Adaptation of Laws Order, 1950. 

In Pakistan the amendments in sub-s. (1) have been made by the Pakistan Adaptation 
of Central Acts and Ordinances Order, 1949 which came into force on 25th March, 1949. 

In 8ub-0. (2) the words ‘*the whole of India except Part B States’" liave been substituted 
in India for *"all the Provinces of India” by the Adaptation of Laws Order, 1950. 


Rules. 

246. (1) The High Court may, from time to time, make rules 
consistent with this Act and with the Code of Civil Procedure, 1908, 
concerning the mode of proceedings to be had 
“ for winding up a company in such Court and 
in the Courts subordinate thereto, and for 
voluntary winding uf> {both members and creditors], for the holding 
of meetings of creditors and members in connection with proceed¬ 
ings under Section 153 of this Act, and for giving effect to the pro¬ 
visions hereinbefore contained as to the reduction of the capital and 
the sub-divisions of the shares of a company and generally for all 
applications to be made to the Court under the provisions of this 
Act, and shall make rules providing for all matters rdating to the 
winding up of companies which, by this Act, are to be prescribed. 

{2] Without prejudice to the generality of the foregomg power, 
the High Court may by such rules enable or require all or any of 
the powers and dudes conferred and imposed on die Court by dns 
Act, in respect of the matters following, to be exercised or performed 
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by the official liquidator, and subject to the control of the Court, 
that is to say, the powers and duties of the Court in respect of— 

(a) holding and conducting meetings to ascertain the wishes 

of creditors and contributories; 

(b) settling lists of contributories and rectifying the register 

of members where required, and collecting and apply¬ 
ing the assets; 

(c) requiring delivery of property or documents to the 
liquidator; 

making calls; 

fixing a time within which debts and claims must be 
proved: 

Provided that the official liquidator shall not, without the 
special leave of the Court, rectify the register of members, and shall 
not make any call without the special leave of the Court. 

The words at the end of sub-s. (1) “and shall make rules .... prescribed** were 
inserted by Act It of 1915, and the words in italics in the same sub-section have been 
inserted by the Companies (Amendment) Act, 1936. The amendment “rectifies an 
omission in the rule making powers of the High Court**—ATofev on Carnes. The Select 
Committee observed; “We have enlarged the powers of the High Court to make rules. 
It is essential that their powers in this direction should be extended in view of the 
various new forms of procedure introduced by the amendments made by the Bill.** 

High Court’s power to make rules : —The power of the High Coiiit of making 
ruks under tliis section was limited to making rules concerning the mode of proceeding 
to be had for winding up a company and for giving effect to the provisions as to reduction 
of capital and sub-division of shares. For the purpose of regulating the costs in other 
proceedings in company matters recourse must be had to rules fiamed by the High Onirt 
under the rule-making powers under the High Courts Act (9(1). But now by the amend¬ 
ment power has been given to make rules generally for all applications under this Act. 

SUE-S. (2) As to cl. (a) see ss, 174, 223 and 239. 

„ cl. (b) s. 184. 

„ cl. (c) „ 8. 185. 

„ cl. (d) „ s. 187. 

,, cl. (e) „ 8. 191. 


(d) 


Removal of defunct Companies from Register. 

247. (1) Where the registrar has reasonable cause to believe 
that a company is not carrying on business 
Regi^r may »tri^ or in operation, he shall send to the company 
register. by post a letter inquiring whether the com- 

n is carrying on business or in operation. 
)es not within one month of sending the 
letter receive any answer thereto, he shall within fourteen days after 
the expiration or the month send to the company by post a registered 

(90)Domodar & Co. i>. NSgin Daa {19J5] 17 Bcmh. L.R, 207, 39 Bom. 383. 
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letter referring to the first letter, and stating that no answer thereto 
has been received and that, if an answer is not received to the 
seccond letter within one month from the date thereof, a notice 
win be published in the [official Gazette] with a view to striking 
the name of the company off the register. 

(3) If the registrar either receives an answer from the company 
to the effect that it is not carrying on business or in operation, or 
does not within one month after sending the second letter receive 
any answer, he may publish in the [Official Gazette], and send to 
the company by post a notice that, at the expiration of three months 
from the date of that notice, the name of the company mentioned 
therein will, unless cause is shown to the contrary, be struck off the 
register and the company will be dissolved. 

(4) If, in any case where a company is being wound up, the 
registrar has reasonable cause to believe either that no liquidator 
is acting or that the affairs ot the company are fully wound up, 
and the returns required to be made by the liquidator have not been 
made for a period of six consecutive months after notice by the 
registrar demanding the returns has been sent by post to the com¬ 
pany, or to the liquidator at his last known place of business, the 
registrar may publish in the [official Gazette] and send to the com¬ 
pany a like notice as is provided in the last preceding sub-section. 

(5) At the expiration of the time mentioned in the notice the 
registrar may, unless cauuse to the contrary is previously shown by 
the company, strike its name off the register, ana shall publish notice 
thereof in the [offTidal Gazette], and, on the publication in the 
\official Gazette of this notice, the company shall be dissolved: 
Provided that the liability (if any) of every director and member of 
the company shall continue and may be enforced as if the company 
had not been dissolved. 

(6) If a company or any member or creditor thereof feels 
aggrieved by the company having been struck off the register, the 
Court, on the application of the company or member or creditor, 
may, if satisfied that the company was at the time of the striking off 
carrying on business or in operauon, or otherwise that it is just that 
the company be restored to the register, order the name of the com¬ 
pany to be restored to the register, and thereupon the company shall 
be deemed to have continued in existence as if its name had not been 
struck off; and the Court may by the order give such directions and» 
make such provisions as seem just for placing the company and all 
other persons in the same position as nearly as may be as if the name 
of the company had not been struck off. 

(7) A letter or notice under this section may be addressed to 
die company at its registered oflBce, or, if no office has been regia- 
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tered, to the care of some director, manager or other <Mccx of the 
company, or, if there is no director, manager or other (rfficcr of the 
company whose name and address are known to the registrar, may 
be sent to each of the persons who subscribed the memorandum, 
addressed to him at the address mentioned in the memorandum. 

Aiii«iitimeiit :—^In $ub-ss. (2), (3), (4) and (5) of this section the words in italics within 
square brackets have been substituted for “local official Gazette^* by the Government of 
India (Adaptation of Indian Laws) Order. 1937. 

Companies removed from refister :—^“Companies which have never commenced 
operation or have ceased to carry on business and have no assets to divide, arc frequently 
disposed of (without winding up) under the section. In 1923 in England and Wales 1503 
companies were in this manner removed from the register, as against 8008 registered and 
2859 wound up during the year” (91). 

Whan a company is still in operation A company which is in the course being 
wound up voluntarily is still in operation within the meaning of the section (92). A com* 
pany, although not carrying on business, may be in operation (93). 

Restoration The power given to the Court to restore to the register the name of a 
company which has been struck off by the registrar applies to the case of a company which 
at the time of the striking off was carrying on business only for the purpose of winding up 
voluntarily and realizing its assets (92). 

Effect :—^If a company is struck off the register under tills section, the personal 
liability of its officers for engagements made as its agents Is preserved, and it may be 
enforced as if the company had not dissolved. On the application for restoration of 
the name the Court has no power to impose a penalty as a condition of making the 
order (94). As to the title of the petition and tlie terms on which an order will be made 
see the cases noted below (95). 

Third party :—A third party has no locus standie to ‘oppose a company’s applica¬ 
tion for restoration under this section, but he may be heard as amicus curie if the Court 
so pleases (96). 

sm^s. (6) :—An order passed under sub-s. (6) refusing to restore a company is 
not made in the matter of winding up and hence is not appealable; but where the order 
is based on an erroneous view of the law it is open to revision (97). The registrar is not 
bound to remove a company from the register, even though an application be made 
for the purpose, on discovering that the company is not functioning or that its memlKTS 
have been reduced to less than seven (97). Where the object of the application to the 
registrar under this section is to avoid liability in a suit pending against the company, 
the application must be rejected. If the application is granted by the registrar, the order 
is liable to be set aside by the Court (97). 

Where an application was made by a shareholder under this clause for setting 
aside an order of the registrar and made him alone a party to the application and the 
Court set aside the order of the registrar, it was held that in view of O. 29 rr. I and 2, 
C. P, C. read with s. 141 C. P. C. the company could not be said to have been properly 
represented by the registrar as the only person who could legally put in appearance on 


(9!)Gorc-Brownc’8 Joint Stock Companies, 36th ed. p. 618. 

(92) Outlay Assurance Society [1887] 34 Ch. D. 479; Financial Corpm [1883] 27 SoL Jo. 
199; Langlaagtc Proprietory Co. [1912] 28 T.L.R. 529. 

(93) Estates Investment Co. [1883] 27 Sol. Jo. 585; Central India Mining Co. v. Society 
^ Coloniale [1920] I K.B. 753. 

Bayley’s Steel Works [1905] 21 TX.R. 374. 

(95)Johannesburgh Mining Synd. [1901] W.N. 46; Brown Baylcy’s Steel Works (supra); 
jy'isht. Ltd. Jl923l W.N. 128, 67 SoL J. 577. 

(97)Surjao Dai v. ChabW Ctotton Co. fI925J L 443, 86 I.C. 652, 26 P.LR. 68. 
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behalf of the ccmipaiiy itould either be its secretary or one of its directors* though he 
was no party to the onginal proceeC^ings. A director can apply for review of such 
an order (98). 

As to the power of the Court to wind up a company which does not commence its 
business within a year from its incorporation or suspends its business for a whole ycari 
see S. 162 (ill) and notes thereto. 

Limilatiott j—^An application for winding up a company dissolved Under this sSctioh 
may be made within three years of its dissolution (99), In the last cited case it Was 
held that Art. 181 of the Limitation A t applied to such a case* although it has beeil 
held in a long series of cases that Art. 181 ^ the Limitation Act is restriaed to applica* 
tions made under the Code of Civil Procedure (1)» 


PART VI. 


Registration Office and Fees. 


248. (1) For the purposes of the registration of companies 

under this Act, there shall be offices at such places as the [Central 
_ , . _ Government] thinks fits and no company shall 

eg stration o ces. registered except at an office within the 

province in which, by the memorandum, the registered office of the 
company is declared to be established. 


(2) The [Central Government] may appoint such registrars and 
assistant registrars as it thinks necessary for the registration of com¬ 
panies under this Act, and may make regulations with respect to 
their duties. 

(3) The salaries of the persons appointed under this section 
shall be fixed by the [Central Government.] 

(4) The [Central Government] may direct a seal or seals to be 
prepared for the authentication of documents required for or con¬ 
nected with the registration of companies. 

(5) Any person may inspect the documeftts kept by the regis* 
ttar on payment of such fees as may be appointed by the [Central 
Government] not exceeding one rupee for each inspection ; and any 
person may require a certificate of tne incorporation of any company, 
or a copy or extract of any other document or any part of any other 
document, to be certified by the registrar on payment for the certi¬ 
ficate, certified copy or extract, of such fees as tne [Central Govern¬ 
ment] may appoint, not exceeding three rupees for a certificate of 
incorj^ration, and not exceeding six annas for every hundred words« 
or fractional part thereof required to be copied. 


(98) Kawdu ». Berar Ginning Co. {19291 N. 185, 116 tC. 42?. 

(99) Kawdu v. Berar Ginning Co. [1928] N. 194, 109 I.C. 559. 
(i)See U. N. Mitta’a Umitation Act, 6th ed. (1932), p. 1926. 
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(6) Whenever any act is by this Act directed to be done to or 
by the registrar it shall, until the '^Central Govemtnent\ otherwise 
directs, be done to or by the existing registrar of joint-stock com¬ 
panies or in his absence to or by such person as the \Central 
Government] may for the time being authorise ; but, in the evrat of 
the [Central Government] altering the constitution of the existing 
registry offices or any of mem, any such act shall be done to or by 
such officer and at such place witn reference to the local situation 
of the registered offices of the companies to be registered as the 
[Central Government] may appoint. 

Amendments :—In the several sub-sections of this section the words ‘‘Central 
Government” in italics within square brackets have been subsiituted for the words 
“Local Government” by the Goverment of India (Adaptation of Indian Laws) Order, 1937 
which came into operation on Ist April, 1937. But with effect from 1st April, 1938 tlie 
Central Government has entrusted to Provincial Governments its functions under this 
section —vide Gazette of India dated 26th March, 1938, Part I, p. 440. 

Central Government :—For definition see notes to s. 3 ante. 

SUB-S. (2). Regulations as to duties of registrars :—The modifications brought 
about in existing Indian laws by the Government of India (Adaptation of Indian Laws) 
Order, 1937 do not render invalid any regulation duly made or issued before the 
commencement of that Order and any regulation so made or issued, continues intact 
until actually revoked. Thus the Regulations of 1910, issued by the Punjab Government 
under s. 220 [corresponding to the present sub>s. (2) of this section] of the Companies 
Act, 1882 has never been revoked either by the Central or the Provincial Government, 
and the power vested thereby in the Registrar to institute prosecutions are entirely valid 
at the present time. Hence a prosecution under s. 282 against an officer of a company 
by a private complainant who has no status in the company is invalid (2). 

SUB-S. (5). Documents filed with regutrar to be evidence :—The Commercial 
Documents Evidence Act XXX of 1939 which received the assent of the Go\ernor General 
on 26th September, 1939 has pro\ided as follows; (1) The Court shall presume that 
copies certified by the registrar of companies, ot the memorandum or articles of associa¬ 
tion of a company filed under the Companies Act, 1913 purporting to be such documents 
and to have been duly made by or under the appropriate authority, wer^ so made and 
the statements contained therein arc accurate; (2) the Court may presume that copies 
so certified of the balance-sheet, profit and loss account and audit report of the company 
filed with the said registrar under the Companies Act, 1913 and Rules made thereunder 
purporting to be such documents and to have been duly made by or under the appro¬ 
priate authority, were so made and the statements contained therein arc accurate— 
see s. 3 of the aforesaid Act XXX of 1939. The said Act has further provided that 
notwithstanding anything contained in the Indian Evidence Act, 1872, statements of 
facts in issue or of relevant facts, made in any of the above mentioned documents, as 
to matters usually stated in such documents shall be themselves relevant facts within 
the meaning of that Act—scc s. 2 of the aforesaid Act XXX of 1939. 

249. (1) There shall be paid to the registrar in respect of the 
several matters mentioned in Table B in the 
First Schedule the several fees therein specified; 
or such smaller fees as the [Central Government] may direct. 

(2)G«npat Rai i;. Emp. [1948] L. 30, 49 PJLJt 187. 
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(2) All fees paid to tbe reg^ar in pursuance of this Act shall 
be accounted for to the **Government’* [Crown—in Pakistan.] 

Ant«iMim«fit :—In sub^^s. (1) of this section the words in italics within square 
brackets have been substituted for ‘‘Governor General in Council” by the Government 
of India (Adaptation of Indian Laws) Order, 1937 which came into force on 1st April, 1937, 

The word “Government’' has been substituted in India for “Crown” by the Adapta¬ 
tion of Laws Order, 1950, 

CcMntra! CoTemineiit :~-For definition see notes to 5. 3 ante. 

The Act does not contemplate new artides of association, and where a company 
purports to adopt new articles of association, they are nothing but a special resolution 
and as such do “not require to be stamped (3). 

As to the smaller fees directed by the Central Government see the Notification 
No. 49 (1)—Tr. (C. L.) 41, dated 23-8-1941 in the beginning of Appendix A. 

249A.(^) If a company, having made default in complying 
with any provision of this Act which requires it to file with, deliver 
or send to the registrar any return, account or 
Enforcing submission of other document, or to sive notice to him of 
registrar. ony matter, fails to make good the default 

within fourteen days after the service of a 
notice on the company requiring it to dn so, the Court may, on an 
application made to the Court by any member or creditor of the 
company or by the registrar, make an order directing the company 
and any officer thereof to make good the default within such time 
as may be specified in the order. 

(2) Any such order may provide that all costs of and incidental 
to the application shall be borne by the company or by any officers 
of the company responsible for the default. 

{3) Nothing in this section shall be taken to prejudice the 
operation of any enactment imposing penalties on a company or its 
officers in respect of any such default as aforesaid. 

This section has been inserted by the Companies (Amendment) Act, 1936. It 
reproduces s. 135 of the English Act of 1929. Sc^c Introduction. 


PART VII. 


Application of Act to Companies formed and registered 

UNDER FORMER COMPANIES AcTS. ' 


250. In the application of this Act to existing companies, it 
shall apply in the same manner in the case of a limited company, 
other than a company limited by guarantee, as 
..«»**^*^“**?‘ Aa to if jiie company had been formed and registered 
former Cmnpanies Act*. Under this Act as a company limited by shares; 

in the case of a company limited by guarantee, 


(3) New Egerton WooUeo MlUs (1899] 22 AH. 131. 
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as if the company had been formed and re^stered under this Act 
as a company limited by guarantee ; and, in die case of a company, 
other than a limited company, as if the company had been formed 
and registered under this Act as an unlimitea company; 

Provided that— 

(1) nothing in Table A in the First Schedule shall ^pply to 

a company formed and registered under Act XlX of 
1857 and Act VII of 1860, or either of them, or under 
the Indian Companies Act, 1866, or the Indian Com¬ 
panies Act, 1882; 

(2) reference, express or implied, to the date of registration 

shall be construed as a reference to the date at which 
the company was registered under Act No. XIX of 
1857 and Act No. VII of 1860, or either of them, or 
under the Indian Companies Act, r866, or the Indian 
Companies Act, 1882, as the case may be. 

For definition of "existing company” sec cl. (7), sub>s. (1) of s. 2 ante, 

251. This Act shall ^ply to every cQmpany registered but not 
formea under Act No. XIX of 1857 and Act 
r^isterecTbm No. VII of 1860 or either of them, or under 
not formed under former tjje Indian Companies Act, 1866, or the Indian 
ompancs ct*. Companies Act, 1882, in the same manner as 

it is hereinafter in this Act declared to apply to companies registered 
but not formed under this Act; 

Provided that reference, express or implied, to the date of regis¬ 
tration shall be construed as a reference to the date at which the 
company was registered under the said Acts or any of them. 

As to the application of the Act to companies registered bur not formed under 
th^ Act see s. 266. 


252, A company registered under Act XIX of 1857 and Act 
, VII of 1860 or either of them may cause its 

Mode of transferring. , , - •' i • ^ 

shares to be transferred m the manner hitherto 
in use, or in such other manner as the company may direct. 


PART VIII. 

Companies authorised to register under this Act. 

253. 0) With the exceptions and sub- 

provisions mentioned and contained 
in this section,— 

(i) any company consisting of seven or more members, which 
was in existence on the first day of May, wghtecn 
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liundred and cighty-two, including any company regis¬ 
tered under Act No. XIX of 1857 and Act No VII of 
1860 or either of them, and 

(m) any company formed after the date aforesaid whether 
before or after the commencement of this Act, in 
}5ur8uance of any Act of Parliament "of the United 
Kingdom” or Act of the Central Government] other 
than this Act, or of Letters Patent, or being otherwise 
duly constituted according to law, and consisting of 
seven or more members; 

may at any time register under this Act as an unlimited company 
or as a company limited by shares, or as a company limited by 
guarantee; and the registration shall not be invalid by reason that 
it has taken place with a view to the company being wound up: 

(2) Provided as follows: — 

(а) a company having the liability of its members limited by 

Act of Parliament "of the United Kingdom” or Act 
of the \Central Government] or by Letters Patent, and 
not being a joint-stock company as hereinafter defined, 
shall not register in pursuance of this section ; 

(б) a company having the liability of its members limited by 

Act of Parliament "of the United Kingdom” or Act 
of the \Central Government] or by Letters Patent shall 
not register in pursuance of this section as an unlimited 
company or as a company limited by guarantee ; 

(c) a company that is not a joint-stock company as herein¬ 

after defined shall not register in pursuance of this 
section as a company limited by shares; 

(d) a company shall not register in pursuance of this section 

without the assent of a majority of such of its members 
as are present in person or by proxy (in cases where 
proxies are allowed by the articles) at a general meet¬ 
ing summoned for the purpose ; 

(e) where a company not having the liability of its members 

limited by Act of Parliament "of the United Kingdom” 
or Act of the {Central Government] or by Letters 
Patent is about to register as a limited company, the 
majority required to assent as aforesaid shall consist 
of not less than three-fourths of the members present 
in person or by proxy at the meeting; 

(/) where a company is about to register as a company limited 
by guarantee, the assent to its being so fe^stered dball 
be accompanied by a resolution declaring diat each 
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member undertakes to contribute to the assets of the 
company, in the event of its being wound up while he 
is a member, or within one year afterwards, for pay¬ 
ment of the debts and liabilities of the company con¬ 
tracted before he ceased to be a member, and of the 
costs and expenses of winding up, and for the adjust¬ 
ment of the righis of the contributories among them¬ 
selves such amount as may be required not exceeding 
a specified amount. 

(3) In computing any majority under this section when a poll 
is demanded regard shall be had to the number of votes to which 
each member is entitled according to the articles. 

(4) A company registered under the Indian Companies Act, 
1882, shall not be registered in puursuance of this section. 

Amendment In d. (ii) of sub-s. (I) and ds. (a), (b) and (c) of 6uh-«. (2) of thU 
section the words in italics within square brackets have been substituted for “Governor 
General in Councir* by the Government of India (Adaptation of Indian l^SkWh) Order, 
1937 which came into force on 1st April, 1937. 

In this section at the several places the wotds “of the United Kingdom” have been 
inserted in India after the words “Act of Parliament” by the Adaptation of Laws 
Order, 1950. 

Centrml Government For definition .see notes to s. 3 ante, 

Fartnerahip :—A partnership formed solely for the purjKWie of being incorporated 
under the Act in order that it may be forthwith wound up cannot be registered under 
this section (4). 

SUE^. (1), cl. (ii) A tramway company created by a private Act of Parliament, 
incorporating the English ComjKinics Clauses Act, was doM.*d down, .ind after being 
registered under Part IX of the English Act of 1929 (rorrcsjxmding to Part VllI of the 
Indian Act) was voluntarily wound up. The liquidator took out a summons to determine 
inter alia, the rights of the dclKinturc-holders as against the unsecured creditors and 
the extent of the charge created by the debentures. It was held that the tramway 
coinjpany having altogether ceased to exist as a going concern, the debenture-holders 
were entitled to a charge on all the assets including proceeds of sale of realized assets 
and uncalled capital, in priority to the claims of unsecured creditors (5). 

A joint-stock company has been defined in the next following section. 

Registration after presentation of a winding up petition is a nullity (6). 

By registration a company may acquire powers which it did not possess before (7). 

As to the form of application for registration, see Forms XXX to XXXII in App. A* 

254. For the purposes of this Part as far as relates to registra¬ 
tion of companies as companies limited by shares, a joint-stock 

.. company means a company having a perma- 

M2Som]^ny“" “P nominal share capital of fixed 

amount divided into shares, also of fixed 


(i)Ex p, Johnnon (18911 2 Q.B. 598. 

(5) Glen Valley Tramway Co. [1937] 1 Ch. 465. 

Co. [18711 ll Eq. 321. 

(7)8i«ithhaH V. British Mutual fecicty [1870j 6 Cb. App. 614. 
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amount, or held and transferable as stock, or divided and held partly 
in one way and partly in the other, and formed on the principle of 
having for its members the holders of those shares or that stock, and 
no other persons ; and such a company, when registered with limited 
liability under this Act, shall be deemed to be a company limited by, 
shares. 

255. Before the registration in pursuance 
R^uirementb for regU- of this Part of a joint-stock cwnoanv, there 
compaiiici.. shall be delivered to the registrar the follow¬ 

ing documents (that is to say):— 

(1) a list showing the names, addresses and occupations of all 

persons who on a day named in the list, not being 
more than six clear days before the day of registration, 
were members of the company, with "the addition of 
the shares or stock held by them respectively, distin¬ 
guishing, in cases where the shares are numbered, each 
share by its number : 

(2) a ropy of any Act of Parliament “of the United 

Kingdom", Act of the \Ccntral Government\, Royal 
Charter, Letters Patent, deed of settlement, contract 
of co-partnery or other instrument constituting or 
regulating the company ; and 

(3) if the company is intended to be registered as a limited 

company, a statement specifying the following parti¬ 
culars (that is to say): — 

(tf) the nominal share capital of the company and the 
number of shares into which it is divided or the 
amount of stock of which it consists : 

{b) the number of shares taken and the amount paid on 
each share; 

(c) the name of the company, with the addition of the 

word “Limited” as the last word thereof: and 

(d) in the case of a company intended to be registered as 

a company limited by guaraatee, the resolution 
declaring the amount of the guarantee. 

In nib-s. (2) of this section the words in italics within square brackets have Vken 
substituted for “Governor General in Councir by the Government of India (Ada{>tation 
™ Indian Lawn) Order, 1937 which (Ame into operation on Ist April, 1937. 

In this eeciion the wtwds “of the United Kingdom" liave been insened is T ml ln 
*fter “Act of Pariiamem’' by the Adaptation of Laws Order, 1950. 

As to the I5wm of lift of members and siatenwnts of ntaninal cuDiutl Ac., see 
Fontii XXXniand XXXIV in App. A. k .. wx 
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2S6. Before the registration in pursuance 
“Sn company n« tog a joint- 

joint-stock companies. Stock company, there shall be delivered to the 
^ registrar— 

(1) a list showing the names, addresses and occupations of the 

directors of the company; and 

(2) a copy of any Act of Parliament “of the United Kingdom*’, 

Act of the \Central Government], Letters Patent, deed 
of settlement, contract of co-partnery or other instru¬ 
ment constituting or regulating the company; and 

(3) in the case of a company intended to be registered as a 

company limited by guarantee, a copy of the resolu¬ 
tion declaring the amount of the guarantee. 

Ani<»i4maBtt t—sub-s. (2) of this section the words in italics within square 
brackets have been substituted for “Governor <»cncral in Councir* by the Govemmciil 
of India (Adaptation of Indian Laws) Order, 1937 which came into operation on Ist 
April, 1937. 

See notes to s. 255. 

As to the forms of applications, statements of nominal capital &c., see notes tinder 
253* 

257. The list of members and directors and any other parti¬ 

culars relating to the company required to be 
delivered to the registrar shall be duly verified 
panics. by the declaration of ai^ two or more direc- 

tors or other principal officers of the company. 

As to the form of declaration verifying documents under this section, see Form 
XXXV in App, A. 

258. The registrar may require such evidence as he thinks 

necessary for the purpose of satisfying himself 
any company proposing to be regis- 
company. tered IS or IS not a joint-stock company as 

hereinbefore defined. 

iFor definitioti of joint-stock company, sec s. 254, supra. 

259. (1) Where a banking company, which was ill existence 
on the first day of May eighteen hundred and eighty-two, proposes 

it . shall, at 

ing company With limited least thirty days before so registering, give 

to cuttram!** ** notice of its intention so to register to every 
person who has a banking account with the 
company, either by delivery of the notice to hnn, or by posting it 
to hun at, or delivering it at, his last known address. 

(2) If the company omits to give the notice required by this 
section, then as betweai the company and the person for the rimo 
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bding inteitsted m the account in respect of which the notice ought 
to have been given, and so far as respects the account down to the 
time at which notice is given, but not further or otherwise, the 
certificate of registration with limited liability shall have no 
operation. 

260. No fees shall be charged in resjpect of the registration 
in pursuance of this Part of a company if it is not registered as a 

limited company, or if before its registration 

Exemption of certain as a limited company the liability of the 
companies troxn payment tvu a ^ t 

of im. shareholders was limited by some Act of 

Parliament ''o/ the United Kingdom’* or Act 
of the \Central Government} or by Letters Patent. 

See notes to s. 255, supra. 

261. When a company registers in pursuance of this Part 

with limited liability, the word “Limited'’ 
to^name.**" “^'‘'nitcd registered as pan of its 

name. 


262. On compliance with the requirements of this Part with 
respect to registration, and on payment of such fees, if any, as arc 

payable under Table B in the First Schedule, 
registrar shall certify under his hand that 
the company applying for registration is 
incorporated as a company under this Act, and in the case of a 
limited company that it is limited, and thereupon the company 
shall be incorporated, and shall have perpetual succession and a 
common seal. 

The certificate of the registrar is conclusive eciclcncc that the company was 
authorized to >>c registered (H), hee « 23 and notes thereto. 

263. All property, moveable and immoveable, including all 
interests and rights in, to and out of projierty, moveable and 

immoveable, and inclutiing obligations and 
rcRisimfon.^ proi>crty on attionable claims as may belong to or be vested 
in a company at the date of its registration in 
pursuance of this Part, shall, on registration, pass to and vest in the 
company as incorporated under this Act for all the estate and 
interest of the company therein. 

VwrtJliif of property. No rofiatorod necoiMry x—On registration of a 

pre*eicifttij|ig pannmhlp under this Part, all piopcrtles, movable and immovable owned 
by the partnership pass to and vest in the company under this section winch b manda¬ 
tory and does not require the statutory transfer to be accompanied by a registered 
document (9). 

(8) Hammond v. Premice Bros, [1920] 1 Ch. 201. 

(9) Rama Spndari v. Syamendra Lai (t947} 2 Cal, 1. 

92 
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2^4. The registration of a company in pursuance of tins Ihm 
diall not affect the rights or liabilities of the company in respect 
of any debt or obligation incurmi or any 
e*is»u»g contract entered into, by, to, with, or on behalf 
of, the company before registration. 

Caiitrilmli|»ir^ t —^11 a previously unlimited company has been registered with a 
limited liability, a member, inspite of the terms of his agreement before registration, 
is not liable to contribute beyond the amount of his shares (10). A member of an 
unregistered company which is registered under this Part after the member has parted 
with all his shares is not a contributory (11). 

265. All suits and other legal proceedings which at the time 
of the registration of a company in pursuance of this Part are 
pending by or against the company, or the 
^^^tinuation of existing public officer or any member thereof, may be 

continued in the same manner as if the regis* 
tration had not taken place; nevertheless execution shall not issue 
against the effects of any individual member of the company on any 
decree or order obtained in any such suit or proceeding; but, in 
the event of the property and effects of the company being insuffi¬ 
cient to satisfy the decree or order, an order may be obtained for 
winding up the company. 

Effect of rtgisiration 266. When a company is registered in 
under Act. pursuance of this Part— 

(i) all provisions contained in any Act of Parliament “ 0 / the 
United Kingdom”, Act of the [Central Government], 
deed of settlement, contract of co-partnery. Letters 
Patent, or other instrument constituting or regulating 
the company, including, in the case of a company 
registered as a company limited by guarantee, the 
resolution declaring tne amount of the guarantee, shall 
be deemed to be conditions and regulations of the 
company, in the same manner and with the same 
indaence as if so much thereof as would, if the com¬ 
pany had been formed under this Act, have been 
required to be inserted in the memorandum, were 
contained in a registered memorandum, and the 
residue thereof were contained in registered artides; 
(«) all the provisions of this Act shall apply to the company 
and me members, contributories and creditors thereof, 
in the same mannejr in all respects as if it had been 

{10)aeffield Sou Society [1865] 12 L.T. 335; iec also Lethbridge ». Adame [1872] 13 Eq- 
(II)Laiiy(ai V. Smith [1863] 3 fi. & 8. 938. 
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formed under diis Act, subject as follows (that is to 
say):— 

(a) the regulations in Table A in the First Schedule shall 

not apply unless adopted by special resolution; 

(b) the provisions of this Act relating to the numbering of 

shares shall not apply to any joint-stock company 
whose shares are not numbered ; 

(c) subject to the provisions of this section, the company 

shall not have TOwer to alter any provision contained 
in any Act of Parliament "o/ the United Kingdom** 
or Act of the \Central G(yoemment\ relating to the 
company; 

{d) subject to the provisions of this section, the company 
shall not have power, without the sanction of the 
\Central Government^, to alter any provision con¬ 
tained in any Letters Patent relating to the com¬ 
pany ; 

(e) the company shall not have power to alter any provision 
contained in a Royal Charter or Letters Patent with 
respect to the objects of the company; 

if) in the event of the company being wound up, every 
person shall be a contributory, in respect of the debts 
and liabilities of the company contracted before 
registration, who is liable to pay or contribute to the 
payment of any debt or liability of the company 
contracted before registration, or to pay or contn- 
bute to the payment of any sum for the adjustment 
of the rights of the members among themselves in 
respect of any such debt or liability; or to pay or 
contribute to the payment of the cost and expenses 
of winding up the company, so far as relates to such 
debts or liabilities as aforesaid ; and every contri¬ 
butory shall be liable to contribute to the assets of 
the company, in the course of the winding up, all 
sums due from him in respect of any such liability as 
aforesaid; and in the event of the death or insol¬ 
vency of any contribuutory, the provisions of this Act 
with respect to the legal representatives and heirs 
of deceased contributories, and with reference to the 
asngnees of insolvent contributories, shall apply; 

(Hi) die provisions of this Act with respect to— 

(<f) the re^stradcHi of an unlimited company as limited; 
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(6) the powers of axi unlimited company on reristration as 
a limited company to increase the nominal amount of 
its dbare capital and to provide that a portion of its 
share capital shall not be capable of being called up 
except in the event of winding up; 

(c) the power of a limited company to determine that a 
portion of its share capital shall not be capable of 
being called up except in the event of winding up; 
shall apply notwithstanding any provisions contained 
in any Act of Parliament “o/ the United Kingdom'*, 
Act of the \Central Government], Royal Charter, deed 
of settlement, contract of co-partnery, Letters Patent 
or other instrument constituting or regulating the 
company ; 

(«.’) nothing in this section shall authorise the company to 
alter any such provisions contained in any deed of 
settlement, contract of co-partnery, Letters Patent or 
other instrument constituting or regulating the com- 

C , as would, if the company had originally been 
ed under this Act, have been required to be 
contained in the memorandum and are not authorised 
to be altered by this Act: 

(ti) nothing in this Act shall derogate from any lawful 
pow'er of altering its constitution or regulations which 
may, by virtue of any Act of Parliament “of the 
United Kingdom”, Act of the \Central Government], 
deed of settlement, contract of co-partnery. Letters 
Patent or other instrument constituting or regulating 
the company, be vested in the company. 

Amendment ;—In the several clauses of ibis set lion the words in iralics within 
sqtiare brackets have been substituted for the words ‘‘Governor Gencial in Council” by 
the Government of India (Adapmtion of Indian Laws) Order, 1937 which came into 
operation on Ist April, 1937, 

In this section at the several places after the words ‘‘Act of Parliament” the words 
“of the United Kingdom” have been inserted in India by the Adaptation of Laws 
Order, 1950* 

Cafitral Goverlinient ;—For definition sec notes to s. 3 

Pre-einstitig liability s—Where a member of an unregistered company who is 
personally liable to be sued for the price of goods supplied to the company has parted 
with his shares before registration, he is not, by reason only of the registration, released 
from his pre-existing liability (13)* 

See notes to s. 253 ante. 

(UlUnyoB r. ^ith 3 B. & & 9M; Harvey v. Qougfa (1863} 8 LT. 324 
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867. (I) Subject to the provisitms of this sectitm, a company 
registered in pursuance of this Part may by 

Power to «ub»dtute special resolution alter the form of its constitu- 
tion by substituting a memorandum and 
articles for a deed or settlement. 

(2) The provisions of this Act with respect to confirmation by 
the Court and registration of an alteration of the objects of a 
company shall, «> far as applicable, apply to an alteration under 
this section with the following modifications: — 

(fir) there shall be substituted for the printed copy of the 
altered memorandum required to be filed with the 
registrar a printed copy of the substituted memo¬ 
randum and articles; and 

{h) on the registration of the alteration being certified by 
the registrar, the substituted memorandum and articles 
shall apply to the company in the same manner as if 
it were a company registered under this Act with that 
memorandum an<i those articles, and the company’s 
deed of settlement shall cease to apply to the company. 

(3) An alteration under this section may be made either with 
of without any alteration of the objects of tne company under this 
Act. 

(4) In this section the expression “deed of settlement” includes 
any contract of co-partnery or other instrument constituting or 
regulating the company, not being an Act of Parliament, "o/ the 
United Kingdom”, an Act of the [Central Government], a Royal 
Charter or Letters Patent. 

Amendnieiit ;—In sub-s. (4) of this scciion the words in italics within square 
brackets have been substituted for '*Governor General in C'.ountil'’ by the Government 
of India (Adaptation of Indian Laws) Order, 1937 which came into force on Ist April, 1937. 

See notes to s. 2<5<5. 

For the provisions of this Act with respect to confirmation by the Court and 
registration of an alteration of objects see s. 12 rf 

Special reselttttoii must be coafimied hj Court :—Wherc a company constituted 
by a deed of settlement has passed a special resolution to alter the form of its constitution 
by substituting a memorandum and articles of association for the deed of settlement 
pursuant to this section, the special resolution must be confirmed by the Court under 
this section even if the memorandum docs not make any change in the objects of the 
ccrnipaby (I3)» 

Finoccdim t oonditioml notice it not tuIXicient The proposed resolution in such 
a case should be described as a special resolution^ and copies of the resolution and the 
proposed metnorandum and articles of association should be sent with the notice of the 
meeting to the shareholdera or, il previously sent, should be referred The 

( l3)Bram«ee * BocUng G«s Ca [1920] 2 CSi. 12. 

(14) North of England &c. Navigation Co. [1920] & C, 94. 52 Sc. L. R. U7. 
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dllkfekid iMitto tliai ^ fisiied, the resolution would be submitted to anotber 
mte^ it a i^»edSc place and date for final determination and approval” is not 
suffident (t5)« 

Cemfimalioa by Court ;--A company, having power to amalgamate with any other 
company with similar objects under a contract of co-partnery which formed its constitu¬ 
tive writ, presented a petition craving the Court to confirm an alteration of its form o£ 
constitution by substituting for the contract of co-partney a memorandum and articles 
of association which had been adopted by a special resolution and to confirm an 
extension of its objects. The memorandum included among other objects power to 
transfer or dispose of the undertaking, property and rights heritable or moveable, 
real or personal and business of the company or any f>art thereof*: it was held that 
the alterations made should be confirmed in so far as they conferred power to ‘*sell .... 
business of the company” (16). 

See notes to s. 13. 

268. The provisions of this Act ^vith respect to staying and 
restraining suits and legal proceedings against a company at any 

time after the presentation of a petition for 
o/’rw'Lte winding up and before the making of a wind¬ 

ing up order shall, in the case of a company 
registered in pursuance of this Parf, where the application to stay 
or restrain is by a creditor, extend to suits and legal proceedings 
against any contributory of the company. 

As to the provisions for staying and restraining proceedings against a company at 
any time after the presentation of a petition to wind up before winding up order, sec 
s. 169 and notes. 

269. Where an order has been made for winding un a com¬ 
pany registered in pursuance of this Part, no suit or otner legal 

proceeding shall be commenced or proceeded 
up*wder?^*^ wmding company or any contributory 

of the company in respect of any debt of the 
company, except by leave of the Court, and subject to such terms 
as the Court may impose. 

Suit by eomiMuiy will not be stayed This section is intended to apply not to 
suits or other legal proceedings brought by the company, but to a suit or proceeding 
brought by a third person against cither the company or a contributory. There is no 
reason why a suit brought by the company should not proceed inspite of an order for 
winding up made after the commencement of the suit (17) 

Effect of dismissa] :—Dismissal of a suit instituted after the registered company 
has gone into liquidation does not bar the maintenance of a claim before the official 
liquidator (18). 

Compare s. 171 and see notes to that section. 


(IS)Ibid [Alexander v. Simpson (1890) 43 Ch. D. 139 applied]. 

{16) Aberdeen Steam Navigation Co. [1919] 56 Sc. LR. 343, [1919] S, C, 464. 

t;. Fazul Din [1920] 57 I.C. 223- 
(18) Peary Lai o. Porter [1914] 24 LC 99. 
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PART IX. 


Winding up of Unrecisteeed Companies. 


270. For the purposes o£ this Part, the expression “unre^s* 
tered company" shall not include a railway company incorporated 
by Act of Parliament "o/ the United Kingdom’* 
iJt [Central Government], nor 

a company registered under the Indian Com* 
panies Act, 1866, or under any Act repealed thereby, or under the 
Indian Companies Act, 1882, or under this Act, but save as afore 
said, shall include any parmership, association or company consisting 
of more than seven members. 


Amendment :—In this section the words in italics within square brackets have been 
substituted for “Governor General in Councir by the Government of India (Adaptation 
of Indian Laws) Order, 1937 which came into force on Ut April, 1937. 

See notes to s. 266. 

AppUcabiltly :*~A company whose principal object is the construction of docks, 
but the company has power also to make a branch railway, docs not come within the 
exception (19). A tramway company incorporated by a special Act is not a “railway 
company^' and may be wound up (20). 

JMeanuig of *'more than aeven mamhars** :—The words “more than seven mem¬ 
bers** mean at least eight extiting members, and for this purpose representatives of 
deceased members, trustees of bankrupt members and past members cannot be 
counted (21)* Mr. Justice Cunliffe of the Rangoon High Court ordered a comjiany con¬ 
sisting of not more than seven persons to be wound up under this section holding that 
the English decisions mentioned in the last note took a ioarrow View of the language (22). 
With all respect it is submitted that this decision is not correct. In a later case Page 
C. J,, and Mosley J., of the same High Court have held that Under this section and the 
following section the Court can order the winding up of a partnership, association or 
company, if, and only if, at the time when the petition for the winding up is presented 
it consists of more than seven persons (23). 

Meaning of company :—The first part of this section gives definition of the 
expression “unregistered company**. The second part does not tell what bodies will 
fall within the expression, but some paniciilar kinds of bodies would be included. The 
*^ection is not exhaustive. The words “shall include*’ do not amount to “shall mean 
and include** (24). Therefore “cximpany** in this part of the section can only mean a 
body which has no corporate existence, not being registered under the Act. But a 
foreign company is a corporate body and a legal entity and under the law it can sue 
and be sued as such. The words **shall include** will not exclude a foreign company 


(19) Exmouth Docks Co. [18731 17 Eq. 181; but sec Great Northern Ry. Co. r. Tahourdin 

i l884] 13 Q.B.D. 320; East and West India Dock Co. [1888148 Ch. D. 576; see also 
18881 39 Ch. D. 524. 

Brentford Tramway Co. [1884] 26 Ch. D. 527 ; sec also Isle of Wight Ferry Co. 
[1861] 2 H. 8f M. 597. 

(21) Bowling & Welby’s Coniraa [1895] 1 Ch. 663; see also Bolton B. Loan Co. (18791 12 
Ch. D. 679 ; South London Fish Market Co. [1888] 39 Ch. D, 324. 

(221 In the matter of the Companies Aa [19301 R. 337, 8 Rang 409, 127 I.C. 736. 

(231 y. E. R. M. Chettyar Firm v. Hormasii [1913] R. 77, 8 Rang. 658, 131 LC 497. 

(24) Strauss 8c Co. £1937] B. 15, 38 Bom. L.R. 1083; but see conim In to Indian Cmmtilea 
Aa [1866} I Ind. Jur* N, a 335. 
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not registered under the Act, and such a ownpany must fall within the expressioti 
'^unregistered company” whatever may be the number of members (24). 

Meaning nf *Wregtiieredi compmny** :~An unregistered company means a com- 
pany unregistered at the date of the commencement of the winding up. Registration 
subsequent to that date is a nullity (25). It must consist of more than seven members, 
not "seven or more” as in s. 5. 

Partnership :—Where a partnership is wound up by the Court all questions arising 
between the partners out of the partnership transactions shall be disposed of in the 
winding up (26). 

Jurisditetion The High Court has jurisdiction to wind up an unregistered foreign 
company irrespccti\c of the number of its members under this and the following section, 
and the mere fact that the order for winding up the company has been made by a 
competent Court of the place of the company's incorporation cannot make any difference 
to the jurisdiction (27). 

271, (I) Subject to the provisions of this Part, any un¬ 
registered company may be wound up under this Act, and all the 
provisions of this Act with respect to winding 
te^”co^pattiw! up shall apply to an unregistered company, 

with the following exceptions and additions: — 

(i) an unregistered company shall, for the purpose of deter¬ 
mining the Court having jurisdiction in the matter of 
the winding up, be deemed to be registered in the 
province where its principal place of business is situate 
or, if it has a principal place of business situate in 
more than one province, then in each province where 
it has a principal place of business; and the principal 
place of business situate in that province in which 
proceedings are being instituted shall, for all the pur¬ 
poses of the winding up, be deemed to be the registered 
office of the company ; 

(fi) no unregistered company shall be wound up under this 
Act voluntarily or subject to supervision : 

(iii) the circumstances in which an imregistcred company 
may be wound up are as follows (that is to say): — 

(a) if the company is dissolved, or has ceased to carry on 

business or is carrying on business only for the 
purpose of winding up its affairs; 

(b) if the company is unable to pay its debts; 

(c) if the Court is of opinion that it is just and equitable 

that the company should be wound up; 


In»urenee Co. fl87n 11 Eq. 321. 

(W)Ulhlwl o. KavMji {1871} 8 Skm. H. C. R. {O.C.) 209. 

(27)Strauss & Ck>. (supra); tee also iTtavaacore Natieoal &c. Bank {1939} M. 31® 
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(^) an ttnre^stered ccnnpany shall, {oi^ the purposes o£ this 
Act, be deemed to be unable to pay its debts— 

(а) if a creditor, by assigiunent or otherwise, to whom the 

company is indebted in a sum exceeding five 
hundred rupees then due, has served on the company 
by leaving at its principal place of business, or by • 
delivering to the secretary, or some direaor, manager 
or principal officer of the company, or by otherwise 
serving in such manner as the Court may approve 
or direct, a demand under his hand requiring the 
company to pay the sum so due, and the company 
has for three weeks after the service of the demand 
neglected to pay the sum, or to secure or compound 
for it to the satisfaction of the creditor; 

(б) if any suit or other legal proceeding has been instituted 

against any member for any debt or demand due or 
claimed to be due, from the company or from him 
in his character of member, and notice in writing of 
the institution of the suit or other legal proceeding 
having been served on the company by leaving the 
same at its principal place of business or by d^ver- 
ing it to the secretary, or some director, manager or 
principal officer of the company or by otherwise 
serving the same in such manner as the Court may 
approve or direct, the company has not within ten 
days after service of the notice paid, secured or com¬ 
pounded for the debt or demand, or procured the 
suit or other legal proceeding to be stayed, or 
indemnified the defendant to his reasonable satis¬ 
faction against the suit or other legal proceedmg, 
and against all costs, damages and expenses to be 
incurred by him by reason of the same; 

(c) if execution or other process issued on a decree or 
order obtained in any Court in favour of a creditor 
against the company, or any member thereof as 
such, or any person authorised to be sued as nominal 
defendant on behalf of the company, is returned 
unsatisfied; and 

(«/) if it is otherwise proved to the satisfaction of the Court 
that the company is unable to pay its debts. 

(2) Nothing in this Part {shall affect the operation of any enact¬ 
ment which provides for any partnership, as^iation or company 
being wound up, or being wound up as a company or as an unregis¬ 
tered company, under any enactment repealed by riiis Act, except 
93 
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that references in any such first mentioned enactment to any such 
repealed enactment shall he read as references to the corresponding 
provision (if any) or this Act. 

(3) Where a company incorporated outside “the whole of India 
except Part B States” [“all the Provinces of Pakistan ”—^in Pakistan] 
' has been carrying on business in “the whole of India except Part B 
States” [“all the Provinces of Pakistan ”—^in Pakistan] ceases to carry 
on business in “the whole of India except Part B States” [“all the 
Provinces of Pakistan —in Pakistan] it may be wound up as an 
unregistered company under this Part, notwithstanding that it has 
been dissolved or otherwise ceased to exist as a company under or 
by virtue of the laws of the country under which it was incorporated. 


AmendmeiiU ;—^By the Companies (Amendtmcnt) Act, 1936, the new 8ub>8. (3) has 
been added following the provisions of sub-s. (2) of s. 338 of the English Act of 1929. 

With effect from 15th August, 1947 in sub-s. (3) of this section the words in italics 
within inverted commas have been substituted for the words “British India’' by the 
India (Pakistan—in Pakistan) (Adaptation of Indian (Pakistan—in Pakistan) Laws] 
Order, 1947 published in the Extraordinary Gazette of India dated 14th August, 1947. 

In 8Ub>s. (3) of this section in the several places the words “the whole of India 
except Part B States” have been substituted in India for the words “all the Provinces of 
India” by the Adaptation of Laws Order, 1950. 

Juirisdtetioii The Court has jurisdiction under the section to wind up companies 
incorporated by a special Act and foreign companies having a place of business in the 
country (28), even if the company has ceased to exist (29). If there is no member, officer 
or servant of the company on whom the petition to wind up can be served, the sen ice 
must acording to Companies’ Winding up Rules be made by leaving a copy at the 
company’s last known principal place of business within the jurisdiction (29). But when 
a foreign company is already in the course of being ^wound up in the country where 
it was domiciled, the winding up here is ancillary to the foreign liquidation, and the 
power of the liquidator is restricted to dealing with assets in this country (30), Where 
there is jurisdiction to wind up a foreign company at the time the petition is made, 
any subsequent order in the foreign country to wind up the company docs not affett 
the former proceedings (30). See notes to s. 270 ante. 

A provisional liquidator would be authorised by the Court in India to make 
advances to complete transactions commenced before the winding up (31). 

^heme under s. 153 s—A scheme under s. 153 provides an alternative mode of 
winding up a company. It is a provision with respect to averting a winding up and 
is therefore a provision with respect to winding up within the meaning of this section (32). 

The ^uit has no jurisdiction to wind up a foreign company which has agents but 
no office in this country (33), or an illegal association (34), or a club (35), or a literary 


Mercantile Bank of Awtralia [1892] 2 
n93y°l ’Chr^j* * En^ieh Bank 


/'Sfk'k -Tr. - 

Society [1913] 
” Indian Companu 


603 (H,L.), 


^ - I Oh. 167* 

Stmpanie* Act [1866] I Ind. |w. N. 8, 


i37\T™»..r Jw 

&C. Bank [1939] M. 3!8. 

» Ctl D. 219.. 
(3sjs? 20 Ch. D. 137. 

t si»t. James, Qub [1852] 2 De G. M. & G. 383 , 


335 . 
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or tdcntlllc lunitutton not wtaWbhcd for the jpurpow rfi'tarrying on biteinesa (36), or 
a trade union (37), or an aeeodation of loti than eight members (38). 

*^Ca«rriiif o» bnsfaMM only lor llio i^ittpoeo of windhif iip** j-*-Whcre an un- 
regtiteretT company has large outstandings which it would take years to work out and 
is not insolvent, the mere fact that it has ceased to take new business cannot be 
construed as carrying on business for the purpose of winding up its affairs and would 
not, on that ground only, Justify a winding up order by the Court (39). 

In 1879 a Russian company was esublishcd with its iwrindpal place of business at 
Moscow. Frmn 1995 until 1914 directors of the company came to England and transacted 
its business at a hotel here. In 1920, owing to the revolution, the company was 
dissolved In Russia. In 1914, there being assets outstanding in England, a creditor 
presented a petition for the winding up of the company. A question having arisen 
whether the Court had jurisdiction to make the order, it was held that during the 
material periods the hotel was the place of business of the company in England, and 
that the directors had carried on business therefrom within the meaning of s. 338, 
sub-8. (1) (b) and (d) (i) of the English Act of 1929 corresponding to s. 271 (I) (t) and 
(iii) (a) of the present Act, and that the Court had jurisdiction to make the order (40). 

*^Jmt and equitable :—So long as a society, formed for the mutual assurance of 
life, is solvent and in a position to do all that It has undertaken to do, it will not be 
just and equitable, even if it were the wish of the majority of the shareholders, to wind 
it up against the wishes of the minority (41). For other cases see notes to s. 162 (vi). 

Comi^iet wound up A telegraph company (42). a water works company (43), 
an exhibition company (44), and a canal company (45), incorporated by special Acts 
have been wound up. A friendly society registered or unregistered may be wound up 
under this section (46). 

SUB-S. (1) (i) :—A com|)any incorporated in Holland under Dutch law had its 
registered office in Amsterdam, but its main business was carried on in London. The 
company went into voluntary liquidation in Holland and a creditor in England presented 
a petition to wind it up in England. A search of the register of foreign companies 
pursuant to s. 344 of the English Act of 1929 (corresponding to s. 277 of the Indian 
Act) showed that the company’s name was not entered therein. There were no merabers, 
officers or servants of the company at its place of business in London, but a copy of 
the petition was left there; Held that the 8cr>’ice of the petition ha\ing been effected 
in tbc manner provided by r. 28 of the Companies (Winding-up) Rules), 1929 was good 
service (47). 

SUEkS. (1) (Hi) (a) :~-Thc words, “Is dissolved” are equivalent to “has been 
dissolved" (48). 


(36) Bristol AthenaMun fI889J 43 Ch. D. 236; but sec Russell Instituthm [18981 2 Ch. 72; 
re Jones (1898) 2 Ch. 83, 

(37) The IVade Union Aa (Eng.) 1871, s. 5 ; S. 14, Indian Trade Unions Act, XVI of 1926. 
(38 Bolton B. B. Society [1879] 12 Ch. D. 679. 

(39) Victoria SiKiety (supra). 

(40) In re Toverkishe^estvo Manufactiir Yiudvig Rabenek [1944] 1 Ch, 405. 

(4n Equitable Assurance Society [19091 2 I.C. 164. 

(42) Electric Telegraph Co. fI855) 22 Beav. 471. 

(43) Barton dec. Water Co. [1889] 42 Ch. D. 585; St. Neots Water Co. No. 2 [1906] 22 
T.L.R. 478. 

(44) Saunders v. Beavan (19121 28 T.LJt, 518. [1911] W.N. 74. 104. 

(45) Basingstoke Canal [1886] 14 W.R. 956; see also Woking Canal [1914] I Ch. 300, S17, 
{46)a0th Gsntury Friendly Society [19101 W.N. 236; Victoria Society [1913] 1 Ch. 167: 

Iron Founders* Social Institute [1923] W.N. 127, 

ItSJP ^ Naatnlooac dec. Wbkar [194g I Ch. 98. 174 L.T. lOI. 

(48)IU»Hdan dt English Bank, supra; Family Endowment Society [1870] 5 Ch, App. U8, 
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mfsimlDg of ^Sutdtat hU notte* lo i. *# . 

.wtt a fi*ielg*i companiy wliidi rfw in this 

country has been dissolved in the country of iti Iticiafoiiitlo^ it tMMwi&atauding 
its dissdution in that country be wound up a# an unregiiimd mim thk sec¬ 

tion, although the dissolution took place before the pawdng of tlie neiv sub^ (3), and 
on the instruction of the liquidator with the approval of the Committee of Inspection, an 
action may be brought in the name ot the foreign company to recover sums which at 
the dare of its dissolution were due to the company and unpaid (49). Where a com¬ 
pany has ceased to exist by an act of the country, by whose acts and under whose laws u 
was made a juristic entity, it must he treated as non exisfcnt by ail Courts administering 
English Jaw (50). Such a company can be wound up in this country(SI). 

In 1932 a Russian bank, which had been dissolved by a decree of the Soviet 
regime in 1918, and which while it had carried on business in England only through 
agents, had large assets in that country, was by an order of the Chancery Division 
wound up, service of the petition having been made by advertisement. Tlie question in 
the present proceedings was whether the winding-up was a nullity because the bank 
had never a place of business, nor carried on business in England, except through agents 
He/d by the Court of Apj>ea! that as the hank had assets id England and there were 
persons submitting to the jurisdiction who were interested in the proper distribution of 
the assets, and there was no machinery under the Russian law for the due distribution of 
the English assets, the primary conditions for the exercise by the Court of its discrc 
tionary winding-up jurisdiction existed It was not necessary to show that the bank 
carried on business directly and from some established or specified place or places in 
England (52). It was further held in the lavt cited case that bv applying for leave to 
appeal out of time against the rejection of their proof, the defendants had not made 
any such election as would be inconsistent with and preclude their asserting in the 
present proceedings that the winding up proceedings were invalid. 

272. (1) In the event of an unregistered company being 
wound up, every person shall be deemed to be a contributory who 
is liable to pay or contribute to the payment 
ni^T'*’of”^'uwe"wcrrf liability of the company, or to 

companies " pay or contribute to the payment of any sum 

for the adjustment of the rights of the mem¬ 
bers among themselves, or to pay or contribute to the payment of 
the costs and expenses of winding up the company, and every con¬ 
tributory shall be liable to contribute to the assets of the company 
all sums due from him in respect of any such liability as aforesaid. 

(2) In the event of any contributory dying or being adjudged 
insolvent, the provisions of this Act with respect to the legal repre¬ 
sentatives and heirs of deceased contributories, and to the assignees 
of insolvent contributories shall apply. 


* EnRlwh Bank v. Baring Btothen & Co. f!936] A.C 405, 154 L.T. 00.t. 
(50>mirfn Kirin K. Kawha i;. Shiang Kee fWl] P.C. 88, flMll A.C 373 (P.C.). *96 LC 

^ CO. V. Midland Bank rt0331 AjC. 189 (Wl 
* E«g«»b Bank f19331 « Ch. 74S. 

(5Z)Bank dcs Merrhand, i. Kindmby [1950] 2 AJE.R. 549. 
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3^3. The provisifms of this Aa with respea to staying and 
restraining suits and legal proceedings against a company at any 
, time after the presentation of a petition for 
P^e^ny.**^ ** n»t»‘n winding up and before the making of a wind' 
ing up oraer shall, in the case of an unregis' 
tercd company, where the application to stay or restrain is by a 
creditor, extend to suits and legal proceedings against any contribu¬ 
tory of the company. 

For the pro\ihions for stAvinR and restraining suits and legal proceedings against a 
coitipany ace s. Id9 and notes thereto. Cf. s. 268. 

274. Where an order has been made for winding up an un¬ 
registered company, no suit or other legal proceedings shall be 

„ . . .. proceeded with or commenced against any 

up ordw!*^ contributory of the company in respect of any 

debt of the company, except by leave of the 
Court, and subject to such terms as the Court may impose. 

Sec s, 171 and notes. Cf. s 269. 

Applicability :~This section only applies to actions brought against contributories 
as such to enforce payment of a debt of the company (54). 

275. If an unregistered company has no power to sue and be 
sued in a common name, or if foi any reason it appears expedient, 

the Court may, by the winding up order, or by 
perty in certain case*. ^ubsequucnt Order, direct that ail or any 

part of the property, moveable or immoveable, 
including all interests and rights in. to and out of property, moveable 
and immoveable, and including obligations and actionable claims 
as may belong to the company or to trustees on its behalf, is to vest 
in the official liquidator by his official name, and thereupon the 
proper^ or the nart thereof specified in the order shall vest 
accordingly ; and tne official liquidator may, after giving such indem- 
nity (if any) as the Court may direct, bring or defend in his official 
name any suit or other legal proceeding relating to that moperty, 
or ne«ssary to be brought or defended for the purposes of effectually 
winding up the company and recovering its property. 

rif bl or liobilily :—If the property of the company is vested In the offiein! 
liquidator under this section^ he does not thereby acquire any personal rights or UabiU^ 


1*878] 8 Ch. D. 679 at p- 70S; Im Bl MooitHi case 
(54) South ^ France Pottery Syndicate (1877) 36 L.T. 651, 37 h.T 260* » 
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ties (55). A vesting wdo* under this sectimt can be obtained on an ex parte motinn (%)> 
but tibe trustee in whom the property is vested may be served (57). 


276. The provisions of this Part with respect to unregistered 
companies shall be in addition to, and not in restriction of, any 
provisions hereinbefore in this Act contained 
cim^tlvc *** respett to winding up companies by the 

Court, and the Court or official hquidator may 
exercise any powers or do any act in the case of unregistered com¬ 
panies which might be exercised or done by it or him in winding 
up companies formed and registered under this Act; but an 
unregistered company shall not, except in the event of its being 
wound up, be deemed to be a company under this Act, and then 
only to the extent provided by this Part. 


Scope of the section :—The words ^‘except in the event of its being wound up** 
include the time when a petition is pending (58). This section renders inapplicable to 
unregistered companies the whole of the Act except Part V (58). 


Interpretation :—When the Indian legislature in enacting this section adopted s. 204 
of the English Act (as it stood in 1881), it must be assumed that it adopted the inter¬ 
pretation put by the English Courts upon the expressions found in s. 204. Hence it is 
legitimate for the Indian Courts to follow those interpretations while interpreting the 
present section (59). By virtue of the special definition of “company** contained in this 
section, s. 153 would have no application to an unregistered company unless an order 
for winding up of such a company is in process of being made. The provisions of s. 153 
arc however available even at a stage prior to the actual making of a winding up order (59). 


PART X. 


Companies established outside “all the Provinces of 
India” (Pakistan—in Pakistan). 


277. (1) Every company incorporated outside “the whole o/ 
India except Part B States^* \“all the Provinces of Pakistan ”—^in 
Pakistan] which at the commencement of this 
Act has a place of business in “the whole of 
India except Part B States** [“all the Provinces 
of Pakistan** —^in Pakistan], and every such 
company which after the commencement of this Act establishes 
such a place of business within “the whole of India except Part B 
Stated* [“all the Provinces of Pakistan**—in PaUstan], shall, within 


Requirements as to com¬ 
panies established outside 
**all the provinces of India 
(Pakistan **—in Pakistan). 


(55) Graham v. Edge [1888] 20 Q.BJ3. 538; C.A. 683. 

(56) Albert Life Assurance Co. [1869] 18 W.R. 91. 

Building Society [1890] W.N, 170, 63 L.T. 304. 

(58) lR^w o. Great Britain Mutual Society [1881] 17 Ch. D. 600; see also Ex. p. BaU [1873] 

10 Ch. App. 48. ^ 1. ^ A 

(59) -^ders’ Bank (1949) L. 48, Fak. L.R. (1948) Lab. 209. But see notes to wb^. (6) 
oi 8* ante. 
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six mcMniths from the commencement of this Act or within one 
montib &(nn die establishment of such place of business, as the ca^ 
may be, file with the registrar in the province —^in India in 

which such place of business is situated,— 

(a) a certified copy of the charter, statutes or memorandum 
and articles of the company, or other instrument con¬ 
stituting or defining the constitution of the company, 
and if the instrument is not written in the English 
language, a certified translation thereof; 

{b) the full address of the registered or principal office of the 
company; 

(c) a list of the directors and managers (if any) of the 
company; 

(J) the names and addresses of some one or more persons 
resident in *Hhe whole of India except Part B States** 
[“all the Provinces of Pakistan** —^in Pakistan] autho- 
rirised to accept on behalf of the company service of 
process and any notices required to be served on the 
company; 

[(e) the full address of that office of the company in “the whole 
of India except Part B States** [“«// the Provinces of 
Pakistan’* —in Pakistan] which is to be deemed the 
principal place of business in “the whole of India 
except Part B State** [“all the Provinces of Pakistan** 
—in Pakistan] of the company ; 

and, in the event of any alteration being made in any such 
instrument [or in any such address] or in the directors or managers 
or in the names or addresses of any such persons as aforesaid, the 
company shall, within the prescribed time, file with the registrar a 
notice of the alteration. 

(2) Any process or notice required to be served on the company 
shall be suniciently served, if addressed to any person whose name 
has been so filed as aforesaid and left at or sent by post to the 
address which has been so filed. 

(3) Every company to which this section applies shall in every 
year file with the registrar of the province “State** —^in India in which 
the company has its principal place of business— 

(*) in a case where by the law, for the time being in force, 
of the country in which the company is incorporated 
such company is required to me with the pubHc 
authority an annual balance-sheet,—[rfiree copies of 
that bautnce-sheet] and if the balance sheet does not 
contain all the information provided for in the form 
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marked H in the Third Schedule, such supplementary 
statements [in triplicate] as shall furnish such informa* 
tion ; or 

(«) in a case where no such provision is made by the law, 
for the time being in force, of the country in which 
the company is incorporated,—such a statement \in 
triplicate] in the form of a balance-sheet as such 
company would, if it were a company formed and 
registered under this Act, be required to file in accord¬ 
ance with the provisions of this Act: 

(4) Every company to which this section applies and which 
uses the word “Limited” as part of its name, shall— 

(a) in every prospectus inviting subscriptions for its shares 
or debeptures in “the whole of India except Part B 
States** [“all the Provinces of Pakistan** —in Pakistan], 
state the country in w'hich the company is incorpo¬ 
rated ; and 

(h) conspicuously exhibit on every place where it carried on 
business in “the whole of India except Part B Stales’* 
[“all the Provinces of Pakistan** —m Pakistan] the 
name of the company and the country in which 
the company is incorporated in letters easily legible 
in English characters and also, if any place where it 
carries on business is beyond the local limits of the 
ordinary original civil jurisdiction of a High Court, 
in the characters of one of the vernacular languages 
used in the place ; and 

(c) have the name of the company and of the country in 
which the company is incorporated mentioned in 
legible English characters in ail bill-heads and letter 
paper, and in all notices, advertisements and other 
official publications of the company. 

(5) Every company to which this section applies shall if the 
liability of the members, of the company is limited cause notice of 
that fact to be stated in le^ble characters in every prospectus 
inviting subscriptions for its mares, and in all bill-heads ana letter 
paper notices, advertisements and other official publications of the 
company in “the whole of India except Part B Stated* \^*all the 
Provinces of Pakistan** —^in Pakistan], and to be affixed on every 
place where it carries on buiness. 

(6) If any company to which this section applies fails to comply 
with any of the requirements of this section, the company, and 
every officer or a^nt of the company, shall be Uable to a fine not 
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excelling five hundred rupees or, in Ae case'of a continuing offence, 
fifty rupees for every day during which the default continues. 

(7) For the purposes of ^s section— 

{a) the expression “certified” means certified in the pre^ribed 
manner to be a true copy or a correct tran^tion; 
(fe) the expression “place of business” includes a share 
transfer or share registration office; 

(c) the expression “director” includes any person occupying 
the position of director, by whatever name called ; and 
{d) the expression “prospectus” means any prospectus, notice, 
circular, advertisement or other invitation, offering to 
the public for subscription or purchase any shares or 
debentures of the company. 

(8) There shall be paid to the registrar for registering any 
document required by this section to be filed with him a fee of five 
rupees or sucn smaller fee as may be prescribed. 

Ameodmeiits:—By ihc Companies (Amendmcnl) Act, 1936, in sub-s. (3) the Words 
in italics have been inserted and the proviso thereto has been omitted. By the said Act 
the original sub-sections (5), (6) and (7) have l>cen renumbered as sub-sections (6), (7) 
and (S) respectively and the new sub-s. (5) has been inserted. ‘ "‘Clause 94 inserts the 
provisions of section 347 of the English Act and requires the balance-sheets o£ companies 
incorporated outside British India to comply with the same requirements as those com¬ 
panies registered in British India”— Notes on Clauses. The Select Committee obsen^ed: 
**In view of the difficulty which, it is represented, would be experienced by certain com¬ 
panies incorporated abroad if they were required to prepare and file balance-sheets in 
the form required from companies incorporated in British India when the balance-sheet 
prescribed by the law under which they are incorporated is of a widely divergent nature, 
we have considered it sufficient to secure that they shall file with the registrar a copy 
of their own proper balance-sheet, but shall supplement it if necessary by further docu¬ 
ments giving the information which is deemed essential and which has novr been tabulated 
in a new Form inserted as Form H in the Third Schedule of the Act. Where any such 
company is not required by the law of the country in which it is iincorporated to file 
a balance-sheet, the company must comply with the requirements of .the British Indian 
law in this respect. We consider that the provision of the New Zealand Companies Act 
of 1933 requiring these companies to keep hooks of account in relation to the business 
done in the country where they are trading should be incorporated in the Act, and we 
have provided accordingly by an addition to proposed section 277D. We have also 
incorporated the provisions of section 348 (4) of the English Act regarding full disclosure 
of the fact that the liability of the members of any such company is limited.” 

By the amending Act II of 1938 the following further amendments have been made 
in this sef;0on: In sub-s. (I) the new cL (e) has been added, and after that the words 
within square brackets have been substituu^ for the words *'ixt in such address,” In 
sttb-s. (3), cl. 0) 4he words within the first square brackets have been substituted lor 
copy of that balance-sheet,” and the words ”in triplicate” in the second square brackets 
have been Inserted. 4n cl (li) the words ”in triplicate” within square brackets have also 
been inaened by the same amending Act. 

With effect frmn 15th August, 1947 in this section the words the Frmdmm of 
India (Pokisbiti”—in Pakistan) were substituted for the words ”]^itish Indiia” by 
the India (Pakistan—in Pakistan) {Adaptation oi Indian (Pakistan-*—in Pakistan) JUaws] 

w 
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Order* 1947 published iu the Esitraordloary Gamte of lodla dated 14th August* 1947. 
See notes on p. 25 ante. 

In this section at the several places the words, “the whole of India except Part B 
States** have been substituted in India for the words "all the Provinces of India" and 
"State" for "province" by the Adaptation of Laws Order, 1950. 

Applicability:—A company incorpwated in Canada and not having established 
places of business within the United Kingdom was not bound to conform to the regula¬ 
tions contained in the corresponding section (s. 274) of the English Act of 1908(60). 

Where a foreign company had a place of business within the United Kingdom within 
the meaning of the corresponding section (274) of the English Act of 1908, a service upon 
the person named in ci. (d) of sub-s. (1) was an effective service (61). 

Engltsh and foreign corporation :—^An English corporation is none the less 
English because the corporators are foreigners (62), and a foreign corporation is none 
the less foreign because the corporators arc English(63). 

Carrying on business :—It cannot be said that a foreign company cannot carry on 
business in another countryi Where a company incorporated outside British India docs 
business in Calcutta through its agents, the company is carrying on business in British 
India within the meaning of ci. 12 of the Letters Patent, Calcutta (64), and it may be 
sued there (65). 

SUE-S. (1) :—As to certification of documents under this sub^section see Rule (6) 
of the Indian Companies Rules, 1941 printed in App. A. As to certification of transla¬ 
tions under ss. 277 and 277B, see Rule (7), ibid. For |)ower of the Central Government to 
relax Rules (6) and (7) see Rule 8, ibid. As to the time for filling alterations of parti¬ 
culars under this sub-section, sec Rule 9, ibid. 

SUB-S* (2):—^Both in England and British India the only mode of service of 
processes on foreign companies is by resort to the mode prescribed in this section and not 
under O. 29, r. 2, C. P. Code (66). 

SUB-S. (3)» cL (ii) :—A$ to the form of balance-sheet, see Form F in tlie Third 
Schedule, post. 

SUB-SS. (4) A (5) Compare s. 73 ante and see notes to that section. 

SUB-S. (6) :—^A company which is registered in a foreign State is entitled to file 
suits and maintain actions in British India, and the mere fact that it has not complied 
with the requirements of this section does not disable it from filing suits and maintaining 
actions in British Indio. This section merely imposes a penalty for not complying with 
its provisions. A company in a foreign State does not cease to be a legal l^y merely 
because it does not comply with the requirements of this section (67). 

SUB-S. (7):—^As to certification see notes to siib-s. (I), supra. As to the meaning 
of "prospectus", compare ci. (14), sub-s. (I) of s. 2, ante, and see notes to that clause and 
ss. 92 and 93 ante. 


(60) Lord Advocate v. Huron See. Savings Co. [1911] S. C. 612* 

(61) Sabatier i». Trading Co. [1927] 1 Cn. 495; Employers* Liability Assurance Corpora¬ 
tion V, Sedgwick, Collins SC Co, [1927] A.C. 95. 

(62) General Co. for Promotion of Land Credit [1870] 5 Ch. App. 363: Attorn# General 
V. Jewish Colonization Assn. [1901] 1 K.B. 123, 130. 

(63) Jargon v. Driefontein Mines {I902J A.C 484, 497; Gramophone Ltd* v. Stanley 
[1SK)4], 2 K.B. 89. 

(64) Gi^iaii Awurahee Co. v. thfckur Siva Mangal [1937] A. 209, [1937] All. 434, [193?] 
, A.LJ[. 98* 

(65) ^ La^mpagnie Gehcrole v. Hioinas Law & Co. [1899] A.C. 431J Dunlop Pneunwtlc 
Actien G«seIUchaft Fur Motor &c. [1902] 1 K3. 342; Saeduuin 


'L- 9»«ni«chc Fabrikoc [1911] 2 K.B. 516. ' ' 

*'• Tribhawanda* [1928] 8. Ill, t(» tC. 660. 

( 7)Sbamrao v. United H. B. & Engineering Co. [1937] B. 24, 38 UR. 1092. 


1] 2 K.B. 516. 

[1928] S. Ill, t(» IC. 660. 
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Fimc tli« form of documo^ts (darter* 4cc.) constituting or defining the constitution 
of the company to be filed with the registrar under this section, see Form No. XXXVI; 
for the form of notice of address of the registered or principal office of the compny to 
be filed under this section see Form No. XXXVII; for the list of directors and managers 
required by this section, see Form No. XXXVIil; for the return of persons authorised 
to accept service under this section, see Form No. XXXIX; for notice of alteration in 
charter &c. under this section, see Form No. XL; for notice of alteration in the address 
of the registered or principal office of the company under this section, sec Form No. XLI; 
for notice of situation of the principal place of business in British India or of any change 
therein under sub^s. (1) (e) of this section, see Form No. XLll; for notice of alteration 
of directors or managers see Form No. XLllI: for form of notice of alteration in the 
names or addresses of persons authorised to accept process, sec Form No. XliV, and 
for form of statement of affairs under this section, see Form No. XLV in App. A. 

nestticiiomm saU and 277A. (1) It shall not be lawful for 

offer for sale of shares. any person — 

(a) to issue, circulate or distribute in “fhe whole of India 
except Part B States” ["all the Provinces of Pakistan” 
—in Pakistan] any prospectus offering for subscription 
shares in or debentures of a company incorporated 
or to be incorporated outside “the whole of India 
except Part B States'* [“all the Provinces of Pakistan” 
—in Pakistan] whether the company has or has not 
established, or when formed will or will not establish, 
a place of business in “the whole of India except Part 
B States” \“all the Provinces of Pakistan ”—in Pakistan], 
unless — 

(i) before the issue, circulation or distribution of the pros¬ 
pectus in “the whole of India except Part B States” 
[“all the Provinces of Pakistan ”—in Pakistan] a copy 
thereof, certified by the chairman and two other 
directors of the company as having been approved 
by resolution of the managing body, has been deli¬ 
vered for registration to the registrar ; 

{ii) the prospectus states on the face of it that the copy 
has been so delivered; 

(Ui) the prospectus is dated ; and 

(ki) the prospectus otherwise complies with this Part; or 
(p) to issue any person in “the whole of India except Part 
B Stated’ [“all the Provinces of Pakistan ”—in Pakistan] 
a form of application for shares in or debentures of 
such a company or intended company as aforesaid, 
unless the form is issued with a prospectus which 
complies with this Part: 

Provided that this provision shall not apply if it is shown that 
the form of application was issued in connection with a bona fide 



INt>IAN C30MPANY LAW 


748 


[8. 277A 


inviuuton to a person to enter into an underwriting agreement with 
respect to the shares or debentures. 

(2) This section shall not apply to the issue to existing mem¬ 
bers or debenture-holders of a company of a prospectus or form of 
application relating to shares in or debentures of the company, 
whether an applicant for shares or debentures will or will not have 
the right to renounce in favour of other persons, but, subject as 
aforesaid, this section shall apply to a prospectus or form of appli¬ 
cation whether issued on or with reference to the formation of a 
company or subsequently. 

(3) Where any document by which any shares in or debentures 
of a company incorporated outside “the whole of India except Part 
B Stated’ {“all teh Provinces of Pakistan '*—in Pakistan] are offered 
for sale to the pubHc would, if the company concerned had been a 
company within the meaning of this Act, have been deemed by 
virtue of section 98A to be a ^ospectus issued by the company, that 
document shall be deemed to be, for the purposes of this section, a 
prospectus issued by the company. 

(4) An offer of shares or debentures for subscription or sale to 
any person whose ordinary business or part of whose ordinary 
business it is to buy or sell shares or debentures, whether as principal 
or agent, shall not be deemed an offer to the public for the purposes 
of this section. 

(5) Any person who is knowingly responsible for the issue, 
circulation or distribution of any prospectus, or for the issue of a form 
of application for shares or debentures, in contravention of the 
provision of this section shall be liable to a fine not exceeding five 
hundred rupees. 

{6} In this section and in section 277B, the expressions “pros¬ 
pectus”, “shared* and “debentures” have the same meanings as when 
used in relation to a company incorporated under this Act. 


Ameiuiinentt:—*'New sections 277A and 277B reproduce sections 354 and 355 of the 
English Act and regulate the issue of prospectus on behalf of companies incorporated 
outside British India. Sections 277C and 277D follow section 90 of the English Act in 
making applicable to such companies the provisions of the Act which relate to registra¬ 
tion of charges and registration of the appointment of a recetver**-«Note 5 m Clauses* 
The Select Committee observed: “Wc have made no change except three minor drafting 
corrections, and the change necessary to g^vc effea to the dedsion recorded in our 
remarks on the last clause as to disclosure of the facts that the company is one of 
limited liability."* 


For the words ^*aU the Provinces of /ndia" (Pakistan —In Pakistan) sec the last para 
under the heading ""Amendments’* in sec, 277, supra. 

In this section at the several places the words ""the whole of India except Part B 
States** have been substituted in India for the words ""all the Provinces of India” by the 
Adaptation of Laws Order, 1950. 
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277B. (1) In order to comply with this Part a propectus, in 
addition to complying with the provisions of 
R^rementsastopros. suh-clouses {0) and (xfi) of clousc (fl) of sub- 
. section (/) of section 217A, must — 

(a) contain particulars with respect to the following matters:-^ 
(*) the objects of the company ; 

(it) the instrument constituting or defining the constitu¬ 
tion of the company ; 

(m) the enactments, or provisions having the force of an 
enactment, by or under which the incorporation of 
the company was effected ; 

(iv) an address in “the whole of India except Part B States” 

[“all the Provinces of Pakistan” —in Pakistan] where 
* the said instrument, enactments or provisions, or 

copies thereof, and if the same are in a foreign 
language a translation thereof in the English lan¬ 
guage certified in the prescribed manner, can be 
inspected ; 

(v) the date on which and the country in which the com¬ 

pany was incorporated ; 

(vi) whether the company has established a place of busi¬ 

ness in “the whole of India except Part B States” 
[“all the Provinces of Pakistan ”—in Pakistan] and, 
if so, the address of its principal office in “the whole 
of India except Part B States” [“all the Provinces of 
Pakistan” —in Pakistan]: 

Provided that the provisions of sub-clauses (i), (it) and (Hi) of 
this clause shall not apply in the case of a prospectus issued more 
than two years after the date at which the company is entitled to 
commence business; 

(b) subject to the provisions of this section, state the matters 

specified in subsection (IA) of section 93 and set out 
tne reports specified in that section : 

Provided that — 

(i) where any prospectus is published as a newspaper 
advertisement, it shall be a sufficient compliance with 
the requirement that the prospectus must specify the 
objects of the company if the advertisement specifies 
the primary object with which the company was 
formed, and 
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(m) in section 93 of this Act a reference to the articles of 
the company shall be deemed to he a reference to the 
constitution of the company, 

(2) Any condition requiring or binding any applicant for shares 
or debentures to waive compliance with any requirements of this 
section or purporting to affect him with notice of any contract, 
document, or matter not specifically referred to in the prospectus, 
shall be void. 

(3) In the event of non-compliance with or contravention of any 
of the requirements of this section, a director or other person respon¬ 
sible for the prospectus shall not incur any liability by reason of the 
non-compliance or contravention, if — 

(a) as regards any matter not disclosed, he proves that he 

was not cognisant thereof; or 

(b) he proves that the non-compliance or contravention arosf 

from an honest mistake of fact on his part, or 

(c) the non-compliance or contravention was in respect of 

matters which, in the opinion of the Court dealing 
with the case, were immaterial or were otherwise such 
as ought, in the opinion of that Court, having regard 
to all the circumstances of the case, reasonably to be 
excused : 

Provided that in the event of failure to include in a prospectus 
a statement with respect to the matters specified in clause (n) of 
sub-section (/) of section 93, no director or other person shall incur 
any liability in respect of the failure unless it be proved that he had 
knowledge of the matters not disclosed. 

(^) Nothing in this section shall limit or diminish any liability 
which any person may incur under the general law or this Act, apart 
from this section. 

In this section at the several places the words "the whole of India except Piirt B 
States’* have been substituted in India for the words *'ali the Provinces of India” by the 
Adaptation of Laws Order, 1950, 

277C. {!) It shall not he lawful for any person to go from 
house to house offering shares of a company 
Restriction on canvass- incorporated outside India for subscription or 
ing for sale of shares, purchase to the public or any member of the 
public. 

(2) In this sub section the expression *‘house^* shall not include 
an office used for business purposes. 

(3) Any person acting in contravention of this section shall be 
liable to a fine not exceeding rupees one hundred. 
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277D. (1) The provisions of sections 109 to 117, both iriclttswe, 
and 120 to 12o, both inclusive, shall extend to charges on properties 
„ . . ^ . in “the whole of India except Part B Stated* 

ej^trahon of c ges. Provinces of Pakistan *’—^in Pakistan] 

which are created and to charges on property in “the whole of India 
except Part B States” [“all the Provinces of Pakistan ”—in PaJdstan] 
which is acquired after the commencement of the Indian Companies 
(Amendment) Act, 1936, by a company incorporated outside “the 
whole of India except Part B Stated’ [“a// the Provinces of Pakistan” 
—^in Ps^stan] which has an established place of business in “the 
whole of India except Part B Stated* [“a/i the Provinces of Pakistan” 
—in Pakistan]. 

\Provided that references in the said sections to the registrar 
shall be deemed to be references to the registrar of the province 
“State ”—in India in which the principal place of business in “the 
whole of India except Part B State/* [“all the Provides of Pakistan” 
—in Pakistan] of such company is situated, and references to the 
registered office of the com^ny, shall be deemed to be references 
to the principal place of business in “the whole of India except Part B 
States” [“all the Provinces of Pakistan ”—in Pakistan] of the company. 

Provided further that, where a charge is created outside “the 
whole of India except Part B States'* Y’all the Provinces of Pakistan” 
—in Pakistan] or the completion of the acquisition of property takes 
place outside “the whole of India except Part B States” ["a// the 
Provinces of Pakistan ”—in Pakistan], sub-clause (i) of the proviso 
to sub-section (/) of section 109 and the proviso to sub-section (1) of 
section 109A shall apply as if the property wherever situated were 
situated outside “the whole of India except Part B State/* [“all the 
Provinces of Pakistan ”—in Pakistan]. 

(2) This section shall be deemed not to have come into force 
until the commencement of the Indian Companies (Amendment) 
Act, 1938: 

Provided that where the provisions of section 109 and sections 
117 to 120 have not been complied with in respect of any charge or 
mortgage created since the 15th day of January, 1937, as required 
by this Act, those provisions shall be complied with within four 
weeks from the commencement of the Indian Companies (Amend¬ 
ment) Act, 1938]. 

By the amending Act II of 1938 which received the assent of the Covemor General 
on 26th February, 1938, (date of commencement), this section has been re-numbeied as 
sub-section (1) and the remaining sub-sections hove been added thereto. 

As to the substitution of the words within inverted commas in the several places 
of this section for the wotds **British India**, see notes to s. 277 ante. 
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In this section at the scaveral places the words **the whole of India «toeM Part B 
States** have been substituted in India for the words “all the Provinces of India** by 
the Adaptation of Laws Order* 1950. ^ 

For the form of particulars of mortgages or charges to be Sled under this section* 
see Form No. XVIII; for form of particulars of modsScation of mortgage or charge* see 
Form No. XIX; for particulars of a mortgage or charge subject to which property has 
been acquired on or after 15th January* 1937* see Form No. XX* for registration of series 
of debentures* see Form No. XXII; for registration when more than one issue of the 
same series* see Form No. XXIII and for memorandum of satisfaction of mortgage or 
charge* see Form No. XXVIIt in App. A. 

277E. The provisions of sections 118 and 119 shall mutatis 
mutandis apply to the case of all companies incorporated outside 
“the whole of India except Part B States** [“all 
the provinces of Pakistan**—in Pakistan] but 
having an established place of business in “the 
whole of India except Part B States’* [“all the Provinces of Pakistan’' 
-“In Pakistan] the provisions of section 130 shall apply to such 
companies to the extent of retmiring them to keep at their principal 
place of business in “the whme of India except Part B States” [“all 
the Provinces of Pakistan ”—^in Pakistan] the hooks of account 
required by that section with respect to money received and 
expended, sales and purchases made, and assets and liabilities in 
relation to its business in “the whole of India except Part B States” 
[“all the Provinces of Pakistan”—in Pakistan\ 

[Provided that references in the said section to the registrar shall 
be deemed to be references to the registrar of the province “State ”— 
in India in which the principal place of business in “the whole of 
India except Part B Stated’ [“all the Provinces of Pakistan ”—in 
Pakistan] of such company is situated, and references to the registered 
office of the company shall be deemed to be references to the prin~ 
cipal place of business in “the whole of India except Part B States'* 
^‘all the Provinces of Pakistan” —^in Pakistan] of the company. 

By the amending Act II of 1938 the proviso within square brackets has been added. 

S^tions 277A to 277E have been inserted by the Companies (Amendment) .A^^» 
Sections 277A and 277B reproduce ss. 354 and 355 and ss. 277C and 277D lollow s. 90 
of the English Act of 1929. Sec Introduction. 

As to the substitution of the words within inverted commas in the several places of 
this section for the words “British India*** see notes to s. 277 ante. 

In this section at the several places the words “the whole of India except Part B 
States** have been substituted in India for the words “all the Provinces of India” by the 
Adaptation of Laws Order* 1950. 
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Piurt XA hM Im«b r«|iMl<Kl ia bidiia.—See ■. 56 and the S ec ond Schadid* of tho 
Bwtktag Cbntpanies Act, 1949 (printed in Appendix K). 

PART XA. 

Banking Companies. 

277F. A “hanking company” means a company which carries 
on as its principal business the accepting of deposits of money on 
current account or otherwise, subject to with- 
co^^”nJ"” (^rawal by cheque, draft or order, notwith¬ 

standing that it engages in addition in any one 
or more of the folhrwing forms of business, namely .— 

(/) the borrowing, raising or taking up of money; the 
lending or advancing of money cither upon or with¬ 
out security; the drawing, making, accepting, dis¬ 
counting, buying, selling, collecting and dealing in 
bills of exchange, hoondees, promissory notes, coup¬ 
ons, drafts, bills of lading, railway receipts, warrants, 
debentures, certificates, scrips and other instruments, 
and securities whether transferable or negotiable or 
not; the granting and ussuing of letters of credit, 
iravcllers cheques and circular notes; the buying, 
selling and dealing in bullion and specie; the buying 
and selling of foreign exchange including foreign bank 
notes ; the acquiring, holding, issuing on-commission, 
underwriting and dealing in stock, funds, shares, deben¬ 
tures, debenture stock, bonds, obligations, securities 
and investments of all kinds; the purchasing and 
selling of bonds, scrips or other forms of securities on 
behalf of constituents or others; the negotiating of 
loans and advances; the receiving of all kinds of 
bonds, scrips or valuables on deposit, or for safe cus¬ 
tody or otherwise; the collecting and transmitting of 
money and securities; 

(2) acting as agents for Governments or local authorities or 
for any other person or persons; the carrying on of 
agency business of any discription other than the busi¬ 
ness of a managing agent \of a company not being a 
banking company] including the power to act as 
attorneys and to give discharges ana receipts; 

(J) contracting for public and private loans and negotiating 
and issuing the same; 

{4) the promoting effecting, insuring, guaranteeing, under¬ 
writing, participating in managing and carrying out of 
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any issue, public or private, of State, Municipal or 
other loans or of shares, stock, debentures, or deben¬ 
ture stock of any company, corporation or association, 
and the lending of money for the purpose of any sucl$ 
issue ; 


(5) carrying on and transacting every kind of guarantee and 

indemnity business; 

(6) promoting or financing or assisting in promoting or 

financing any business undertaking or industry, eithei 
existing or new, and developing or forming the same 
either through the instrumentality of syndicates or 
otherwise ; 


(7) acquisition by purchase, lease, exchange, hire or other¬ 

wise of any property immoveable or moveable and any 
rights or privileges which the company thinks nece¬ 
ssary or convenient to acquire or the acquisition of 
which in the opinion of the company is likely to faci¬ 
litate the realisation of any securities held by the 
company or to prevent or diminish any apprehended 
loss or liability ; 

(8) managing, selling and realising all property moveable 

and immoveable which may come into the possession 
of the company in satisfaction or part satisfaction of 
'■any of its claims ; 

(9) acquiring and holding and generally dealing with any 

property and any right, title or interest in any property 
moveable or immoveable which may form part of the 
security for any loans or advance or which may be 
connected with any such security; 

{10) undertaking and executing trusts ; 

(//) undertaking the administration of estates as executor, 
trustee or otherwise; 


{12) taking or otherwise acquiring and holding shares in any 
other company having objects similar to those of the 
company; 

{1.3) establishing and supporting or aiding in the establish¬ 
ment and support of associations, institutions, funds, 
trusts and conveniences calculated to benefit employees 
or ex-employees of the company or the dependents or 
connections of such persons; granting pensions and 
allowances and making payments towards insurance; 
subscribing to or guaranteeing moneys for charitable 
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Of benevolent objects or for any exhibition or for any 
public, general, or useful object; 

^ {14) the acquisition, construction, maintenance and alteration 

' of any building or works necessary or convenient for 

the purposes of the company ; 

(IS) selling, improving, managing, developing, exchan^ng, 
leasing, mortgaging, disposing of or turning into 
account or otherwise dealing with all or any part of 
the property and rights of the company ; 

(76) acquiring and undertaking the whole or any part of the 

business of any person or company, when such 
business is of a nature enumerated or described in 
this section ; 

(77) doing all such other things as are incidental or conducive 

to the promotion or advancement of the business of 
the company. 

“Provided that any company which uses as part of the name 
under which it carries on business the word *bank’, ‘hanker^ or ‘bank- 
in^ shall be deemed to be a banking company notwithstanding that 
the accepting of deposits of money-on current account or otherwise, 
subject to withdrawal by cheque, draft or order, is not, or is4tot 
shown to be, the principal business of the company”. 

The Companies (Amendment) Act, 1936 has introduced the new Part XA containing 
special provisions applicable to banking companies. Section 277F defines what a 
‘‘banking company” is— Notes on Clatises. The Select Committee observed: “We have 
adopted a new and much more detailed list of activities as forms of business in which 
a banking company may engage. We recognise that the list must be wide enough to 
escape the danger of hampering a company in the |)erformance of any form of business 
usu^y undertaken by reputable bankers. We consider that this seaion (s. 277F) should 
apply also to companies incorporated outside British India [see sub-s. (2) of s. 277G], 
We have postponed its operation for two years to afford companies time to make any 
necessary arrangements for compliance with the section.” 

In clause (2) the words within square brackets have been added by the Amending 
Aa U of 1938. 

The proviso (in italics within inverted commas) at the end of the section has been 
added by the Indian Cennpanies (Second Amendment) Act XXI of 1942, which has 
provided that it shall come into force on such date (not earlier than one year from 
the date of its publication In the official Gazette) as the Central Government might, by 
notification in the official Gazette, appoint in this behalf. In pursuance of this provision 
the Ostial Covemment appointed ist November, 1943 as the date on whidi afoie* 
said Proviso should come into tm^^Vide Gazette of tndia dated 26th June» IHS, Fort f, 
P* 680, The Indian Companies (Second Amendment) Act XXI of 1942 ka applied to dtzt 
Darjeeling district and the partially eaduded areas of the Mymensiogh district came 
into force on 2Sth December, 1943 —Vide Gazette of India dated 25ih December, 1943, 
f^art i, p, 1387. 
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The fHincipal part of dw biuiness of a banker is '‘receiving miMiey on deposit 
allowing the same to be drawn again as and when the depositor desires, and paying 
interest on the amounts on deposit” (68). 

277G. f/j Afo company formed after the commencement of 
the Indian Companies (Amendment) Act 1936, for the purpose of 
carrying on business as a hanking com^ny or 
uses as part of the name under which 
it proposes to carry on business the word 
“hank”, “banke/^ or “banking’ shall be registered under this Act, 
unless the memorandum limits the objects of the company to the 
carrying on of the business of accepting deposits of money on 
current account or otherwise subject to withdrawal by cheque, draft 
or otherwise along with some or all of the forms of business specified 
in section 277F. 

(2) No banking company whether incorporated in or outside 
“all the Provinces of Pakistan” shall after the expiry of two years 
from the commencement of the said Act carry on any form of 
business other than those specified in section 277F: 

Provided that the [Central Government] may, by notification 
in the [Official Gazette], specify in addition to bushiesses set forth 
in clauses (1) to (17) of section 277F other forms of business which it 
may be lawful under this section for a banking company to engage 
in. 

Amendments ;—^This section has been iiiir<Kluced by the Companies (Amendment) 
Act, 1936. It restricts the activities of banking comj>anirs to ordinary banking transact 
tions —Notes on Clauses. The Select Commitiec obser^td: “Wc consider that companies 
already incorporated should be exempted from the pronsions of this Kociion and we 
have accordingly provided that it shall apjdy to all companies alter the expiry of two 
years/' 

In the proviso to sub-Ss (2) of this section the words within the first square brackets 
have been substituted for "Governor General in Councif’ and those within the second 
square brackets have been substituted for "Gazette of India*' by ilic (Jovernmetit of India 
(Adaptation of India Laws) Order, 1937. 

With effect from 15th August, 1947, in sub-s. (2) of this section the words in italics 
within inverted commas have been substituted for the words "British India** by the 
Pakistan [Adaptation of Pakistan Laws] Order, 1947 published in the Extraordinary 
Gazette of India dated 14th August, 1947. See p. 25 ante. 

SUEi^S. (6) ;—^The date of commencement of the Indian Ckimpanies (Amendment) 
Act, 1936 is 15th January, 1937 (sec the first |)age of Introduction). 


277H. No hanking company shall after the expiry of two 
years from the commencement of the Indian Companies (Amend¬ 
ment) Act, 1936, employ or he managed by a 
manapng agent other than a banting com- 
pany for the management of the company. 

(68)Bottomgate I. & C. Society [1891] 65 L.T. 712—per Smith, J. at P- 70. 
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This smion has been introdifced by the Companies (Amendment) Act, 1936* It 
lorb&ds lor the future the employement of managing agents—Notes on Clauses* 

“277HH. No banking company, whether incorporated in or 
outside *‘aU the Provinces of Pakistan” which carried on business in 
„ ^ , *‘all the Provinces of Pakistan, shall, after 

ment of managing ag^ the expiry of two years from the commence- 
and restnciiom on certain ment of the Indian Companies (Amendment) 

of .mfUymm,. ^ managed by a 

managing agent, or any person whose remuneration or part of 
whose remuneration takes the form of commission or a share in the 
profits of the company, or any person having a contract with the 
company for its management for a period exceeding five years at 
any one time: 

/ 

Provided that the period of five years shall, for the purposes of 
this section, he computed from the date on which this section comes 
into force : 

Provided further that any such contract may be renewed or 
extended for a further period not exceeding five years at a time if 
and so often as the directors think fit.” 

AmendUnents:—This section has been introduced by the Companies (Amendment) 
Act of 1944 which came into force ou Ut July, 1944- tide Gazette of India dated lOth 
June, 1944, Part I, p, 766, 

**Certain undesirable features in the stiucture ot management of lianking companies 
have of late come to notice such the appointment of managing directors or 

tnanagers on long term contracts on payment of rcinuiuTaiion by commission on a share 
in the prohts, (n) the fixation of the authorised capital at a \ery high figure as compared 
with tiic subscribed and paid up capital, (ni) the ix>ssession of large %wing rights by an 
individual or a small group of individuals usually partly paid ordinary or deferred 
shareholders.The first of tliesc is contrary to the spirit of s. 277H of the Indian Com¬ 
panies Act, 1913, though not at present expressly pn>hibited. The second ^ves the 
public a false impression of the status and importance of tlie bank. The third enables 
an individual or a small group of Individuals to concentrate in his or their hands the 
cemtroi of the companies* activities thereby facilitating the undertaking of unsafe or 
spmilative business to the detriment of the interest of the depositors. It is desirable 
to remove these objectionable features by suitable amendments of the Indian Com|>anie8 
Act, 1913. At the same time, it is considered that some time should be given to the 
existing banking companies, which may be affected by the amendments, to adjust 
themselves to the requirements of the amended law. The bill makes the necessary provi¬ 
sions with a view to meeting the objects mentioned above —Statemeni of objects md 
Heasom (vide Gazette of India dated 12th February, 1944, Piart V, p. 3). 

The aforesaid Companies (Amendment) Aa IV of 1944 applies to British Baluchistan 
•—ntde Gazette of India dated 29th April, 1944, Part I, p, 554, 

For die words within single Inverted commas in this section, see notes under 
s. 277G, supra. 
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**2771. {!) Notwithstanding anythine contained in section 
103 no hanking company iAcorporated under this Act on or after 
the 15th January, 1937 shall commence 
business unless shares have been allotted to an 
^ cotuHi^ for carry- amount Sufficient to yteld a sum of at least 

on bu^ss by bank- thousand rupees as working capital, and 
tng com ny. unless a declaration duly verified by an affir 

davit signed by the directors and the manager that such a sum has 
been received by way of paid up capital has been filed with 
the registrar. 

(2) No banking company, whether incorporated in or outside 
‘all the Provinces of Pakistan’, if incorporated on or after the 15th 
day of January, 1937, shall after the expiry of two years from the 
commencement of the Indian Companies {Amendment) Act, 1944, 
carry on business in ‘all the Provnces of Pakistan’ unless it satisfies 
the following conditions; namely :— 

{a) that the subscribed capital of the company is not less than 
half the authorised capital and the paid up capital 
is not less than half the subscribed capital, and 

(b) that the capital of the company consists of ordinary shares 

only, or ordinary shares and such preference shares as 
may have been issued before the commencement of the 
Indian Companies (Amendment) Act, 1944, only and 

(c) that the voting rights of all shareholders are strictly 

proportionate to the contribution made by the share- 
sholders to the paid up capital of the company.” 

Am«aidmeitt :—This new section has been substituted by the Companies (Amend¬ 
ment) Act rv o£ 1944 for s. 2771 Miiich was introduced by the Companies (Amendment) 
Act XXII of 1936. As to the commencement of the s;ud Act IV of 1944 and for Objects 
and Reasons, see notes to s. 277HH. 

For the words within single inverted commas in sub-s. (2) of this section, sec notes 
under s, 277G, supra. 

SinU. (1) t>f this section is substantially the same as the original section 2771, 
hence it is not reproduced here. 

For the form of declaration and affidavit to be made under this section see Form 
No. XLVI and its Annexure in App. A. 

277J. No banking company shall create 
charge upon any unpaid capital of the 
company^ and any such charge shall be invalid* 

This section has been introduced by the Companies (Amendment) Act, 1936. The 
Select Committee observed: This secdon has been introduced to give effect to our 
decision that a banking company should not be allowed to citate any chaige upon 
uti^id capital. 



a 277L1 


INDIAN COMPANIES ACT 


m 


277iC. {i) Every hanking company shall, after the comthence- 
ment of the Indian Companies (Amendment) 
Act, 1936, maintain a reserve fund. 


Reserve fund. 


(2) Every banking company shall out of the declared profits of 
each year and before any dividend is declared transfer a sum equi¬ 
valent to not less than twenty per cent, of such profits to the reserve 
fund until the amount of the said fund^ is equal to the paid up 
capital. 

(3) A hanking company shall invest the amount standing to the 
credit of its reserve fund in Government securities or in securities 
mentioned or referred to in section 20 of the Indian Trusts Act, 
1882, or keep deposited in a special account to he opened by the com¬ 
pany for the purpose in a scheduled bank as defined in clause (e) of 
section (2) of the Reserve Bank of India Act, 1934 : 

Provided that he provision of the sub-section shall not apply to 
a hanking company incorporated before the commencement of the 
Indian Companies (Amendment) Act, 1936, till after the expiry of 
two years from the commencement of the said Act. 


This section requires a banking company to maintain a reserve fund. The Select 
Committee observed: **We consider it toter to express the amount which is to be 
transferred to the reserve fund as a fixed proportion of the prohts rather than a percentage 
of the capital.” 

SUB^. (1) See notes to s. 277G, 

SUB-S. (3) :—^Thc securities mentioned or referred to in s. 20 of the Indian Trusts 
Act II of 1882 arc among others- promissory notes, debentures, stock or other securities 
of any Provincial Government or of the Central Government or of the United Kingdom 
of Great Britain and Ireland, and also securities, both the principal whereof and die 
interest whereon shall have lx*en fully and unconditionally guaranteed by any such 
Government Sec s. 20 of the Indian Trusts Act 

TTic proviso is a subsidiary clause to sub-s. (3) and applies only to that sulvsection 
and docs not apply to sub-ss. (1) and (2). There is no warrant for holding that s. 277K 
docs not apply to a reserve fund already in existence. The use of the word ^maintain” 
in sub-s. (1) means **inainuiin intact’' and necessarily prohibits the utilization of the 
reserve fund in any way other than in accordance with sub-s. (3). Where the directors, 
secretary and others capitalized the reserve fund, Rs. 20,000 (which represented profits 
earned before 1934) on !5th January', 1939 (on which date the sub-s. (3) came into force) 
and distributed it among the shareholders in the form of shares in accordance with a 
resolution passed at an extraordinary general meeting held on that day, it was held 
that the disposal of the reserve fund contrary to the mandatory provision was an offence 
punishable under sub-s. (4) of s. 277L and the accused was therefore liable to con¬ 
viction (69). 


277L. (I) Every banking company shall maintain by way of 
cash reserve in cash a sum equivalent to at least one and a half per 
cent, of the time liabilities and five per cent, 
as reserve. demand liabilities of such com^ny and 

(69)PuWlc Prowcuw v. Anantha Krishna {19431 M. 629, [1943] 2 MX.!. 19, [19431 
M.W.N. 338, 56 MX.W. 347. 
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shall file with the registrar before the tenth day of every month 
\three copies o/] a statement of the amount so held on the Friday of 
each week of the preceding month with particulars of the time and 
demand liabilities of each such day. 

(2) For the'purposes of subsection (1) demand liabilities^* 
means liabilities which must be met on demand, and '‘time liabili¬ 
ties” means liabilities which are not demand liabilities, 

(3) Nothing in this section or in section T77K shall apply to 
a scheduled bank as defined in clause (e) of section 2 of the Reserve 
Bank of India Act, 1934. 

(4) If default is made in complying with the requirements of 
section 277G, section 277H, “section 277HH, section 2771”, section 
277J, section 277K or section 277M or with the requirements of this 
section as to the maintenance of a cash reserve, every director or 
other officer of the company who is knowingly and wilfully a party 
to the default shall be liable to a fine not exceeding five hundred 
rupees for every day during which the default continues, and if 
default is made in complying with the requirements of this section 
as to fhe filing of the statement referred to in sub-section (I), to a 
fine not exceeding one hundred rupees for every day during which 
the default continues. 

Amendments : —In SUB-5. (1) the words in square brackets have been iOvserted by 
the amending Act II of 1938 which rccehcd the assent of the Governor Gcneia! on 
26th February, 1938 This section was introduced by the Companies (Amendment) A< t, 
1936. In sub-8. (4) the words Ac. “section 277HH, section 2771'’ ha>e hcvn inserted by 
the Companies (Amendment) Act IV' of 1944. For the commencement ol that Act and 
for the “Object and Reasons/’ sec notes to .s. 277HH. 

This section reejuires an adequate c«is.h reserve to Ik* maintained—Azotes on Clau^e^ 
The Select Committee observed: “We have clarified the drafting and have inserted a 
definition of tiic terms ’demand liabilities’ and ’time liabilities’. We have also reduced 
the penalty provided for the minor offence of failing to file the monthly statement 
regarding liabilities with the registrai.” 

For the form of monthly statement of banking company to be filed with the 
registrar, sec Form No. XLVII in App. A. 

Cash reserve :— ^Where the evidence doCsS not warrant the conclusion that an 
ordinary director was knowingly and wilfully a jiarty to the default to maintain the 
requisite cash reserve, a conviction of such director under this section must be set 
aside (70). 

277M. (/) [A banking company shall not form any subsi¬ 
diary company except a subsidiary company] formed for the purpose 
. . of undertaking and executing trusts, undertak- 

administration of estates as executor 
trustee or otherwise and such other purposes 
set forth in section 277F as are incidental to the business of accepting 
deposits of money on current account or otherwise. 

(70) Nedakantan Nambisam [1940] 1 M.L.J. 478. ' 
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U2) Save as provided in sub-section (I), a banking company 
shall not hold shares in any company whether as pledgee, mortgagee 
of absolute owner of an amount exceeding forty per cent, o/ the 
issued share capital of that company: 

Provided that nothing in this sub-section shall apply to shares 
held by a banking company before the commencement of the Indian 
companies (Amendment) Act, 1936.] 

This section has been introduced by the Companies (Amendment) Act, 1936. The 
Select Committee decided iliat ii a bank l\ad subsidiary companies those companies 
themselves should not be anything but banking companies. 

By the amcndmenl Act II ol 1938 this section has l>cen rc-numbered as sub<s. (I) 
and therein the words within square brackets ha\e been substituted for the words ‘*A 
banking c'ompany shall not form or hold shares in any subsidiary company except a 
$ul>sidiary company of its own.” The sub-s. (2) has been added by the same amending 
Act. 

For definition of subsidiary company see sub-s. (2) of s. 2 ante. As to the com¬ 
mencement of the Indirin Comjxanics (Amendment* Act) 1936, see notes to s. 277G. 

277N. (1) The Court may on the application of a hanking 
company zvhich is temporarily unable to meet its obligations make 
an order staying the commencement or con- 
tmuance of all actions and proceedings against 
the company for a fixed period of time on such 
terms and conditions as it shall think fit and proper and may from 
time to time extend the period. 

(2) No such application shall he maintainable unless accom¬ 
panied by a report of the registrar: 

Provided, hoicever, the Court may, for sufficient reasons, grant 
interim relief, even if the application is not accompanied by such 
report. 

(3) The registrar shall for the purposes of his report be entitled 
at the cost of the company to investigate the ftnancutl condition of 
the company and for such purposes to have the books and documents 
of the company examined by an accountant holding a certificate 
issued under section 144. 

Ameniiineiit s—^Thls section has been introduced by the Companies (Amendment) 
Act, 1936. It “gives effea to the recommendations of the Central Banking Enquiry 
Committee that provision should be made for a moratorium to save from liquidadon m 
banking company in temporary difficulties”—Notes on Ciauses, 

Scope j—The fatt that the directors and the chairman of a banking company arc 
actuated by the best of motives and they think and hope tliat their artangaments are 
those best suited to meet the liabilities of the company, is no ground in law for passing 
an ordtsr under this section, unless the Court really is satisfied that the position of the 
company Is emlwirrassed only temporarily. It'was never the intention of the kg^ture 
in enacting this section that a company in an insolvent poaitimi should be aOowed so 
eondnue its operation under the protection td the Court and that those who had desUngs 

% 
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with tht compaay should be prevented under the orders of the Court from seeking legal 
remedies to which they would otherwise have been entitled (71). 

This section was not intended to refer to cases where the company requires a long 
time within which to pay up its creditors and where the situation Is such that the 
company, in order to meet the demands of its creditors, will have to realize most, if not 
all, of its assets (72). The section makes it plain that an order can be made only in the 
case of a banking company which is temporarily unable to meet its difficulties. It must 
be established to the satisfaction of the Court that the difficulties can be got over (72). In 
the last cited case at p. 128 Clough, J, has }ield that in the absence of a report from the 
registrar such as the section contemplates, it is not open to the Court to make an 
order for moratorium. 

**Re|>ort of the registrar” :—^The object of obtaining the teport of the registrar Is 
to inform the Court of the financial [xisition of the company and to satisfy it that the 
company's difficulties are tenn>orary and such as will be overcome if some time is 
given (72). 

Jitrisdictton ;—There is no jurisdiction conferred on the Dacca High Court by this 
section enabling it to make an order for a moratorium wlien the application is made to 
it by an unregistered company (73). Where a banking company having a registered office 
in India and a branch in East liengal applies under this section for a moratorium in 
India, the Dacca High Court will have inherent jurisdiction under the Letters Patent 
of 1865 and under the Charier estabUshing the Supreme Court in 1774 to pass orders by 
way of ancillary relief to ensure smooth and just working of the administration of the 
affiiirs of the company in East Bengal in amnc< ti<ui with the orders in the main proceed¬ 
ings in the Court in India (73). Bur this does not mean that tire right to relief in the 
Dacca High Court will be automatic on mert proof of the passing of a principal order by 
the Court in India, and the merit.s of the claim to relief under this section have to be 
considered by the Dacca High Court independently (73). 

As to an application under this st‘tnon, sec rule 243 of the Calcutui High Court 
Rules, 1939. 


PART XI. 

Supplemental. 

Legal proceedings, offences, etc. 

278. (1) No Court inferior to that of a Presidency Magistrate 

> Cognizance of offence*, f in Pakistan) a Magistrate of the 

nrst class shall try any offence against this Act. 

(2) If any offence which by this Act is dedared to be punish¬ 
able by fine only is committed by any person within the local limits 
of the ordinary original civil jurisdiction of the High Courts of 
Judicature at Fort William, Madras and Bombay, such offence shall 
be punishable upon summary conviction by any President Magis- 
trate of the place at which such Court is held [omitted in Pakistan]. 

B«nk, Ltd. fl939] A. 726. 

^Icutta fl948] 53 C.W.N. 124. 

Comtnerce {1949] Dacca 23, 52 CW.N. (1 D.R.) 126. 


(71) Benares 
l72)Bank oi 
(73) Bank 
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(3) Notwitihetaiiding anything in the Code of Criminal !Proce- 
diurc, 1898, ,every offence against this Act shall, for the purposes of > 
the said C<xie, be deemed to be non-cognizabie, 

AjoMnflineiil $—^In sub-s. (1) the words *'a Presidency Magistrate or*' and the whole 
o£ sub-8. (2) have been omitted in Pakistan by the Pakistan Adaptation of Central Acts 
and Ordinances Order, 1949 which came into force on 25th March, 1949* 

Jurisdietton :‘—Tbis section does not appear in the English Act, and seems to }iave 
been badly drafted, for in a recent case a Full Bench of the Allahabad High Court had 
seriously to consider whether a High Court has original jurisdiction to try an offence 
under ^e Companies Act (74). Their Lordships observed: "All that section 278 lays 
down is that no Court of a grade inferior to lliat of certain Magistrates shaU have power 
to try such offences. Sub-s. (2) refers to the Presidency towns of Calcutta, Madras and 
Bombay, and has no application to this High Court. It therefore follows that the Act 
does not mention any particular Court which would have jurisdiction to try offences 
under «. 85 and other sections of the Act” (75). The Companies (Amendment) Act, 1936, 
docs not remedy the defect which has been ovcrlcx)ked by those who were responsible for 
the measure. The above Full Bench however held that the High Court had no original 
jurisdiction to uy an offence under the Act. Their Lordships said: “The jurisdiction 
of the High Court referred to in s. 3 is obviouslv the jurisdiction exercised by virtue of 
the specific provisions of the Act and not a jiuisdiction which may be invoked where 

merely a criminal offence is declared.It is very difficult to say that s. 3 has specifically 

mentioned that the High Court would be the Court which should as a Court of first 
instance try persons who have been guilty of an offence commtited on account of breaches 
of the provisions of the sections of the Act” (76). 

Crtmbial proceedings :—In criminal proceedings also the summons must be served 
at the registered office of the company (77). In Lakshmana v. Emp. (78) no opinion was 
exprc*ssed on the question whether a complaint signed by the registrar’s clerk is properly 
Instituted. 

SUB-S. (2) :—Sub-s. (2) merely enables the Presidency Magistrate to try in a 
summary manner offences punishable with fine only and does not restria the powers 
of the Presidency Magistrate given by the Criminal Procedure Code to try summarily 
offences punishable with fine only, I’herefore in any case of an offence under the Com¬ 
panies Act which is punishable with fine and imprisonment, the Presidency Magistrate 
may try the case siuninarily and apply the procedure laid down hi s. 362, Cr. P, Code, 
unless be imposes an appealable sentence (79) Where the Presidency Magistrate has 
considered the matter and given full reasons for trying the offence summarily without 
recording evidence in full, his discretion to uy it summarily must be taken to have 
been exercised judicially, even though the case may have taken several hearings extend¬ 
ing over a long period, and the High Court will not interfere in revision (79). In the 
last cited case the Presidency Magistrate tried summarily an offence under s. 282 which 
is punishable with imprisonment of either description for three years and also with fine. 

SUB-S* (3) :—^It is true that offences under sub-section (5) of s, 4 and under s. 283 
are non-cognusable and cannot be investigated by the police under Ch. XIV of the Code 

(74) Hari8h u. Kavindra [1936] A. 830, [1936] A.L.J. llOS. 

(75) Ibid at p. 831. 

(76) Ibid at p. 831. 

(77) Pcark8, Gunscon fit Tec n. Richardson [1902] 1 K.B. 91, 

(78) [1932] M., 497, 35 M.L.W, 661. Sec however Sidheswar t>* Emp. [1911] 12 Cr. L.J. S96, 

12 tt 972 and Emp. u. Shiv Das [1910] 11 Cr. LJ. 577 8 I.C 190* 

(79) Shamdasaiii o. $lr H. P. Mody [1944] B. 129 (S.B.), 46 Bom. Lit 204. 
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ol Crimliiid Froqipdiuce. but the mere £act that the ofifeucea were wroogly investigated and 
sent up by the police Is not an obstacle to their being tried by a Magistrate (80). 

Proseeutloii by private persons t —^This section is silent as to the person on whose 
complaint the Court will take cognizance of an offence against tliis Act. Cognizance is 
gem^ly taken on the complaint made by the registrar of companies for by the regula¬ 
tions made under sub-s. (2) ci s. 248 this officer has been authorized by the Local Govern¬ 
ments to make such complaints. But these regulations are not intended to exclude any other 
competent party from filing a complaint. Such an exclusion would be ultra virtfs because 
there is no provision in the Aa which detracts from the ordinary power of the aggrieved 
person to file a complaint. A shareholder for instance is such an aggrieved person (81). 
The Act as amended by Act XXII of 1936 does not also contemplate prosecutions only by 
the Advocate General or Public Prosecutor and under it prosecutions by private individuals 
are not barred. S. HI A which provides for prosecutions by the Crown is limited to cases 
of B’aud and comes into play only after a report under s. 138 has been made (82). In the 
last cited case at p. 455 Henderson J. observed; ‘In the al)sencc of any specific provision 
in the Act itself we cannot infer from a mere omission of a similar provision (as in s. 368 
of the English Act of 1929) in the Indian Act that the intention ol the legislature was 
to bar private prosecutions. There was no doubt at uU that such prosecutions were 
permitted by the old Act.” As there are no provisions to the contrary in the Companies 
Act« the taking cognizance of an offence under the Act must be governed, as in the case 
of an offence under the Penal Code, by s. 190 of the Code of Chiminai Procedure which 
contains no restriction witli regard to the |>erson who may lay a complaint (83). Accord¬ 
ingly a private person has locus standte to file a complaint for an offence under the Com¬ 
panies Act. G. O. No. 518 of 6th June, 1916 and G. O. No. 3070 of 23rd August, J932, 
though pennitting the registrars to file complaints, do not restrict the Magistrate in the 
exercise of his powers under s. 190 Cr, P. Code. There is no legal objection to the pro* 
ceedings being dropped by the Magistrate, if he finds that he ought not to have taken 
cognizance of the offence (84). 

Offences under other Acts :—Where allegations against an insurer amount to 
offences both under the Companies Act and the Insurance Ait IV of 1938, he should be 
prosecuted under the latter Act, and any prosecution under the Compitnics A<t should 
be limited to matters which are offences under this Act (82). 


279. The Court imposing any fine under this Act may direct 
that the whole or any part thereof be applied in or towards payment 
.... - - of the costs of the proceedings, or in or to- 

wards the rewarding or the person on whose 
information the fine is recovered. 


280. Where a limited company is plaintiff or petitioner in any 
suit or other legal proceeding, any Court having jurisdiction in the 
matter may, if it appears that there is reason 
Power to require limited believe that the company will be unable to 
° ^ pay the costs of the detentmt if successful in 

his defence, require sufficient security to be 

(80) Dawson v. King [1939] R. 273. 

(81) I^xmi Narapn v. Mahajan [1928] N. 186, 29 Cr, L.J. S8l, 109 I.C 597. 

[1940]'44 C.W.N. 454; see also Muthu Veeran v. Mottayan, lafta. 

(83) MuUju Veeran v. Mottayan (1942) 1 MX.J. 230, [1942] M. 283, [19421 M.WJ4. 121 

" Canesh Naiayan [1889] 13 Bom. 600. 

(84) Muthu Veeran v. Mottayan, supra: see also Emperor v. Viswanath [1042] S. 9. 
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given for those costs, and may stay all proceedings untU due 
security is given. 

An application by a def^dant for security for costs to be given by a limited coin- 
pany be made after reply and notice of trial (85). 

Wliare •ociiiit|r may ba ordercKi :—^The fact that the company is in liquidation is 
prima facie a reason for ordering security to be given (86). The amount of security is 
usually an amount equal to the probable amount of costs payable (87). The Court may 
direct security be given for costs up to a certain stage and allow the petition to be renew¬ 
ed (88). When a liquidator brings an action for cal! against a contributory, he will be re¬ 
quired to give security for the defendant’s costs, unless the plaintiS can show that the com¬ 
pany is able to pay costs (89); but a liquidator taking out a misfeasance summons will 
not be so required (90). 

Where not :—^Wherc a company successfully brought an action as plaintiff, the 
company, as respondent in appeal would not be ordered to give security (91). Where 
a company, registered as an unlimited company, is being wound up, and an action is 
brought in the name of the company under the direction of the official liquidator against 
a debtor, the Court will not make an order tliat the plaintiff should give security for the 
defendant’s costs (92). The Court will not ref|uirc security for costs to be given by a 
plaintiff who sues as trustee in bankruptcy even where he is in insolvent circum- 
sunces (93). 

Where company plaintilf in cross suit :—Where a company is plaintiff in a cross 
suit it may not be required to give security, for a jjarty who is really a defendant, though 
nominally a plaintiff, is not to ^ hampered in his defence (94). Bui if there is a counter 
claim or cross-action to impeach the transaction in respect of which the action is brought, 
security may be ordered to be given (95). 

**Siilffctent*’ The security for costs to be given under iliis section must be “suffi¬ 
cient”—neither illusory nor oppressive—having regard to the probable costs likely to be 
incurred by the defendant (96). 

Appea s—No appeal lies from an order dismissing a petition for taking security (97). 

281. {!) If in any proceeding for negligence, default, breach 
of duty or breach of trust against a person to whom this section 
applies, it appears to the Court hearing the 
Person is or may be liable in 
respect of the negligence, default, breach of 

(85) Lydney v. Wigpool Iron Or« Co. [1883] 23 Ch. D. .358. 

(86) Northampton CJoal &c. Co. v. Midland Waggon Co. [1878] 7 Ch. D. 500; Pure Spirit 
Ca V. Fowler [1890] 25 Q.BJJ. 235. 

(87) Imperial Bank of Cfiina v. Bank of Ilindusthan |1866j 1 Ch. App. 437. 

(88) Western of Canada Oil Co. v. Walker [1873] 10 Ch. App. 628. 

(89) Pure Spirit Co. v. Fowler (supra). 

(90) Strand Wood Co. [1904] 2 Ch. 1 ; Official Liquidator v. Liaquat [1933] A. 205, [1933] 

(91) ^ V. Davidaon [19021 F. 4 (Ct. o£ Sees), 

(92) United Ports & General bsc Co. v. Hill [18701 L.R. 5 Q.B. 395. 

(93) Ck»wdl V. Taylor [1885] 31 Ch. D. 34. 

(94) Acd«ik»tal M. ba. Co. v. Mercati [1867] 3 Eq. 200 ; cf. Neck v. Tavlor [1893] 1 QM. 
560; but see Washoe Mining Co. n. Fei^son [1866] 2 £q. 371 ; Moscow Gas Co. u. 
International Finandal Society [1872] 7 On, App. 225. 

(95) Stt^ V. Carlyle Press [1893] 37 Sol. Jo. 357; Freehold Und Sec. Co* v. Spargo {1868] 

Dominion BrewecTt I-td v. Foster [1897] 77 L.T. 507. 

(97)Veiiduruinudi v, ^tloaal Insce. Ox [1^1] M.Wi4. 81. 



766 INDIAN COMPANY LAW [S. 281 

duty or breach of trust, but that he has acted honestly and reason¬ 
ably, and that having regard to all the circumstances of the case, 
including those connected with his appointment, he ought fairly to 
he excused for the negligence, default, breach of duty or breach of 
trust, that Court may relieve him, either wholly or partly, from his 
liability on such terms as the Court may think fit. 

(2) Where any person to whom this section applies has reason 
to apprehend that any claim will or might be made against him in 
respect of any negligence, default, breach of duty or breach of trust, 
he may apply to the Court for relief, and the Court on any such 
application snail have the same power to relieve him as under this 
section it would have had if it had been a Court before which 
proceedings against that person for negligence, default, breach of 
duty or breach of trust had been brought. 

(3) The persons to whom this section applies are the follow¬ 
ing:— 

(a) directors of a company ; 

(b) managers and managing agents of a company; 

(cj officers of a company ; 

{a) persons employed By a company as auditors, whether 
they are or are not officers of Ihe company. 

Amendment :—^By the Companies (Amendment) Act» 1936, this new section has 
been substituted for the original s. 281. The Select Committee observed: “TTiis substitutes 
the piovisions of section 372 of the Englissh Act for existing section 281 of the Indian 
Act.” ' 

Where section applies :—Before s. 281 can be invoked, it must be shown that the 
directors have acted honestly as well as reasonably. 'JThough tJicy are not trustees in 
the technical sense, they hold a fiduciary position with regard to the assets of the com¬ 
pany, and they arc guilty of a grave breach of duty if they j>crn)it the managing director 
to gamble in differences on the stock exchange and to dissipate the company's funds in 
such gambling. Such gambling is not the legitimate business of a company which is 
carrying on the business of an investment trust (98). Although directors are not, properly 
speaking, trustees, they are treated as such in respect of the company's money which comes 
into their hands or is under their conuol, and arc liable to make good the loss in case 
the money is misapplied or misappropriated, as if they were trustees. Thus directors have 
been held liable to replace dividends paid out of capital (99), money improperly paid to 
a promoter (1), and money applied ultra vires the company (2). This section however 
extends to a transaction in fact wholly ultra vires the company, but which the director 
acting on counsel's considered opinion honestly and reasonably thought to be intra 
^t»>es(3). It is not however meant to cover gross neglect of a director's ordinary duties 
over a long series of years (4). A person ceased to be a director for not having acquired 
his qualification shares (see s. 85) within the time, but continued to act and be paid as 

(98)Thinappa n. Rajagopalan [1944] 2 M.LJ. 85. 

(991 Oxford B. B. Ac. S^iety [^87 35 Ch. O. 502. 

(\\Ex pane PcUy [1882] 21 Ch. D. 492. 

Electric Accumulator Co. [1889] 40 Ch. D. HI. 

(3 aaridges Patent Asphalte Co. (1921J 1 Ch. 543. 

(4)Govind o. Rangnath (1930) B. 572, 54 Bom. 226, 32 Bom. Lit 232. 
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a directxsr imtil some time when he became aware of the defect Subsequently' haidng 
acquired the qualification shares he was re-appointed as a director. On a petition by 
him under this section it was held (1) that the Court had power under this section to 
relieve him against the penalties imposed under s. 85 and that in the circumstances the 
petitioner had acted honestly notwithstanding certain negligence, so he ought to be 
relieved from his liability; (2) that in the absence of any evidence of the view taken 
by the shareholders and the creditors as to tlic petitioner's liability to repay to the 
company the remuneration received by him as director, the Court ought not to exercise 
its jurisdiction to relieve him of such liability to the company (5). 

SUB-S. (1) :--Sub-s. (1) makes the Court which hears the case the only Court 
which has jurisdiction to give relief in respect of the proceedings which has already 
been commenced (6). 

Liability of directors To render a director liable for negligence, it must be in 
business sense culpable or gross (7). He is not liable for mistakes or errors of judg¬ 
ment (8). In order to debit the diicctors with the unrealized amounts of decrees allowed 
to be time barred, it is neccswiry for ilie company to show that the amount could have 
been recovered from the judgment-debtors and that the failure to do this was due to 
the negligence of the dircc tors (9). Where the rate of interest on loan given by a director 
to the company was impugned, but no attempt was made on behalf of the company to 
prove that the money of which the company was m urgent need could have been raised 
at any lower rate, it was held by the Judicial Committee that the rate of interest was 
proper (9), Where in disposing of the company’s property the directors arc guilty of a 
breach of trust, the absence of dishonesty or fraud being immaterial in such a case, they 
are not entitled to relief imder this section (10). 

Hoflifeiictt t—^After a director's death his estate remains liable for breach of 
trust (11), but not for negligence unless his estate has benefited by the neglect (12), 
Gross negligence is a relative term and means the absence of the c:are that was requisite 
under the circumstances (13). 

Inadvertence includes ignorance or forgetfulness of law'(14). 

Section need not be specially pleaded Thi.s section need not be specially pleaded 
to enable a director to avail himself of the protection afforded by it (15); but the onus 
of proving tliat he acted honestly and reasonably and ought to be fairly excused is on 
the director seeking relief (16). 

Wilful neglect or default An act or an omission to do an act is wilful where 
the person who acts, or omits to act, knows what he is doing and intends to do what he 
is doing; but if that act or omission amounts to a breach of that person’s duty and 
therefore to negligent e, he is not guilty of wilful neglect or default unless he knows that 
he is committing or intends to commit a breach of duty, or is recklc'ssly careless in the 

(5) Barry 6c Staines Linoleum Ltd. [1934] 150 L.T. 254. Sec also Gilt Edge Safety Glats, 

Ltd. infra. 

(6) Gilt Edge Safety Glass, Ltd. 11940] Ch. 495. 

(7) Lagunas Nitrate Co. ti. Lagunas Syndicate fI899] 2 Ch. 392. 

(8) CuTlcme v. London & S. B. Society [1890] 25 qAd, 485. 

(9) Guntur Cotton Mills v. Venkatachalapad [1932] P.C. 244, 63 M.LJ. 851, 37 CW.N* 

126, 35 Bom. L.R. 107. 

(10) Peninsular Locomotive Co. u. Reed [1937] Pat. 293. 

(inRamskU V. Edwards fl88S] 31 Ch. D. 100. 

(12) Phillips V. Homfray [1883] 24 Ch. D, 439. 

(13) Grm V. General I S. C, Co. [1866] 1 C.P. 600. 

(l^Tom Tit Cycle Co„ Fisher’s case [1899] 4.^ Sol. Jo. 334. 

(l^SInj^ehurst v. Tapscott Siteamsbip Co. (l899] W.N. 133, 

(I^See Smith Stum [1897] 2 Ch. 583; Dbc v. Roebuck [1909] 1 Ch, 328. 
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•ettse ol not caring whether his act or omission is or is not a breach of his duty (I?)# See 
notes to s« 25A. 

“Wilful misconduct” has been defined by Lord Alvcrstone “as a misconduct to wldch 
the will is party as contra-distinguished from accident, and is far beyond any ne||^igence» 
even gross or culpable negligence, and involves that a person wilfully misconducts himself 
who knows and appreciates that it is wrong conduct on his part in the existing circum¬ 
stances to do, or to fail or omit to do (as the case may be) a particular thing, and yet, 
intentionally does, or fails or omits to do it, or persists in the act, failure or omission 
regardless of consequences or acts with reckless carelessness, not caring what the result 
of his carelessness may be (IS). 

SUB-S, (2) :-^As to the Court having jurisdiction see s. 3 (ante) and notes 
thereto. The Court would make an order under this sub-section granting the petitioner 
relief from futme or apprehended claims in respect of a purely technical defect, the pro¬ 
ceedings already commenced being expressly excepted from that order (19). 

Apart from this section a similar provision in the articles is effective to protect a 
director from liability even for gross negligence (20). 

As to an application under tliis section, see rule 243 of the Calcutta High Court 
Rules, 1939. 

282. Whoever in any return, report, certificate, balance-sheet or 
other document, required by or for the purposes of any of the pro¬ 
visions of this Act, wilfully makes a statement 
^ particular, knowing it to 

be false, shall be punishable with imprison¬ 
ment of either description for a term which may extend to three 
years, and shall also be liable to fine. 

Application of section :—S. 137 ante has no application to a prosecution for an 
offence under the present section, nor does .s. 13B or s. 141A bar a prosecution upon a 
private complaint of an offence under s. 282(21). This section applies to a de facto 
liquidator. A person who accepts an appointment as liquidator, and who has acted as 
such, must be deemed lo have accepted the duties and responsibilities of that office, and 
so any wrongful act done by him is a wrongful art done by him as liquidator, even 
though his appointment was irregular, such as by reason of a want of proper quorum 
at the general meeting at which a resolution appointing him as liquidator was passed (22). 

iunsdiiction s—ln the case of a complaint under this section against the directors 
of a company for making false statements in a balance-sheet, tlic complainant received 
his copy of the ba’ance-sheei within the jurisdiction of the Narainganj Court and the 
registered address of the cx)mpany from which notices were served on the shareholders 
was Dacca, it was held by the Dacca High Court that under s. 182, Criminal Procedure 
Code, the Narainganj Court bad jurisdiction to deal with the complaint, even if the 
balance-sheet was signed in Calcutta (2.3). 


(17) City Equitable Fire Insurance Co. [19251 Ch. 407; Forder u. Great Western Ky. Co. 
^nfra) & Leeds City Brewery u. Platts [1925] Ch. 532 n, 

(18) Forder u. Great Western Ry. Co. [1905] 2 K.B. 532, 535. 

(19) Gilt Edge Safety Glass, Ltd., supra. 

(201See Brazillian Rubber Estate [19111 1 Ch. 425; but see s. 86C 
(21) Emperor v. Vishwanath [1942] S. 9. 

2 n5>^21 M.W.N. 433, S5 

(23) Abdul Gafut v. Surya Kumar (1948] 52 CW.N. 889, per Ellis & Amia Ahmed JJ. 
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F«l«* •tatMBiQtit i^A statement may be Mse tujft only because of what it states, 
but also because ot what it conceals^ omits or implies (24). In the last cited case Avory J. 
after dting the observations of X^ord Macnaghten in Oluckstein v. Bames{ZS) of Lord 
Chelmsford in Ptek v. Gurney (26), and of Lord Halsbury in Aaron's Reefs v. Twiss (27) 
said. **Xt is true that the opinions which 1 have read were eapressed in civil proceedings, 
but we think tliat the principles laid down in them (28) are none the less appUcable here, 
especially in view of the fact that in Aaron's Reefs v, Twiss (29) Lord Halsbury expressed 
his view with regard to criminal as well as civil liability*' (30). As observed by Lord 
Hewart C. J. in a recent case **in order to ascertain the question whether the document 
(prospeaus) was false in all material particulars one may ask oneself this question: *'If 
the facts had been revealed or even clearly indicated would any man of sense have put 
his money into the scheme?*’ (31). 

In the last cited case a prospectus was Issued which purported to invite persons to 
l>ecome shareholders in an old established metal dealers* and broker's business which 
with a view to obtaining capital for the development of its normal trade, desired to 
acquire two other similar businesses. The fact was not disclosed that one of the businesses 
proposed to be acquired had enormous future gambling commitments arising out of an 
attempt to comer the pepper market, and there was no reference whatever to pepper in 
the prospectus; it was held that the omission of the above facts rendered the prospectus 
false within the meaning of s. 84 of the Larceny Act, 1861. In this connection the fol¬ 
lowing observation of I-ord Hewart, Chief Justice of England, is of interest in view of 
the fact that Courts in this country arc often inclined to reject a ruling on the ground 
that the facts are not on all fours; *’On behalf of the appellants it is contended that the 
judgment of Rex v. Kylsant (32) does not apply. Of course the facts of this case are not 
identical with the facts in case of Rex v. Kyhant. The question is not whether the facts 
are Identical : the question is whether the well-settled principle exhibited but not for the 
first time laid down in that case, apply. In our opinion they clearly apply here a 
forfiorV* (33). 

Where two of the five directors of a company did not carry out their undertaking 
for taking up certain number of shares, but a declaration was made to the registrar that 
every director had piiid to the company the sum necessary to be paid on their shares, 
it was held that the person who made tlic declaration was guilty of an oSence under 
this section, and it was no defence to urge that in law the two directors had ceased to be 
directors and therefore the declaration filed by the accused could not refer to them (34). 
In the last noted case strong observ’ations were made by the Judges on the duties and 
responsibilities of promoters and officers of limited companies in this country. 

Balmfice-sheel,—when false :—The Bombay High Court in the case noted below (35) 
held that the officers of a company should not be prosecuted in respect of a statement 
made in a balance-sheet where the points involved are really technical matters of ccatect 
and incorrect accounting and there is no proof of dishonesty (35). In this case Marten 
C, J. observed that the Police Couns were not the proper place to fight out disputed 

(24) King V. Kylsant (Lord) [1932] I iK.B. 442. 

(25) [1900] A.C. 240, 250. 

(26) 1900 A.C. 240, 250. 

(27 [1896] A.C. 273, 281. 

(28) See notes to ss. 93 and 100. 

(29 [1896] A.C. 273, 281. 

(30) King tu Kylsant (supra) at p. 448. 

(31) R. V. Bishlrgian [1936] 154 I.T. 499 (C.A.) at p. 502, 

(32 ri932] I kJ. 442. 

(33) It V* Bishlrgian (supra) at p. 502. 

(34) Emp. 0 . S. M. Bose |1922] 46 AIL 218, 22 A.L.J. 83. 

(35) In re Shamdasani [1929] B. 443, 31 Bom. L.R. U44. 
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qumion» of finance in big companies or banks; that could more properly be done in 
the Civil Courts, more especially as the decision of the Civil Courts is binding* The 
learned Chief Justice suggested the desirability of amending this section so as to 
put a check on persons desiring to put the criminal law in motion against oUcers of 
companies, especially banking companies, requiring the sanction of the Advocate General 
before any prosecution is launched under this section. 

For a charge under this section against the directors on the ground that in the 
balance-sheet loans which were unsecured were not mentioned as such, the prosecution 
must show that the produce on the security of which the loans were shown to have been 
granted did not exist and that the loans were falsely entered as secured (36). It is not 
obligatory to show in the balance-sheet what exactly would be the accrued interest in 
a particular year, where the note appended to it showed that the accrued interest has 
not been taken into consideration in fixing the dividend, and it was sufficient to bring 
home to the shareholders the existence of such an asset (36). 

‘‘If the balance-sheet be so worded as to shew that there is an undisclosed asset 
whose existence makes the financial position better than that shewn, such a balance-sheet 
will not in my judgment be necessarily inconsistent with the Att of Parliament. Assets 
are often by reason of prudence estimated, and stated to he estimated, at less than tlicir 
probable real value. The purpose of the balance-sheet is primarily to shew that the 
financial position of the company is at least as good as there stated, not to shew that 
it is not or may not be better’’ (37). 

The Calcutta High Court has however held that under this section it is not necessary 
that the statement should be such as to deceive any one or that it should even l>e dis¬ 
honest. Thus where after a company had begun to earn revenue, current expenditure 
was debited to organization expenses when it ought to have Ixsen debited in revenue 
accounts in the balance sheer, the balamc-shcet contained a wilful false statement and 
a technical offence under this section was committed (38). In a more recent case, where 
in the balance-sheet of a cotton mill which did not do any subsidiary Ixinking business 
but received deposits from its customers merely to assist its working capital, a certain 
amount was shown under the heading “Deposits by others”, but the amount so shown 
did not represent the total figure of accumulated deposits but only the tncorporritcd net 
figure after deducting a loan advanced to another mill which was nowhere separately 
shown, and it appeared that the managing directors, responsible for the balance-sheet, 
had an interest in not disclosing the loan granted to the other mill, it was held by 
Cunliffe and ^Henderson JJ. that an offence of wilfully making a false statement under 
this section had been committed (39). In the last cited case Mr. Justice Cunliffe held 
that the tern “wilfully” used in the Act docs not contemplate a criminal intention but 
means merely the spontaneous action of a person who is a free agent, the matters to be 
determined accordirg to the circumstances of each case. The word “wilfully” occurs 
in most of the penal sections under the Act and this definition of the word, it is sub¬ 
mitted with great respect, is rather difficult to understand. The last saving clause of it 
however makes it less stringent. His Lordship appears, if one may be permitted to say so. 
to be on surer ground when he observes: “It is quite obvious that a loan and a dejxisit 
are items differing completely in principle from the fialancc-shect point of view. Strictly 
speaking they ought to appear on different sides, for <*ne is an asset and the other is a 
liability; consolidating the two and presenting them as one item to the readers, to my 


(36)^^n*^Natesan (G.) [1949] M. 657, [1949] M.W.N. 175, (1949) 1 M.LJ. 438, 50 Cr. 

Small Arms Co. 11906] 2 Ch. 378 at p. 387---pcr Buckley J. 

^ JJ I-C slv P« Lort-WlliliJm. 

(3i>)Supenntcndent & R. L. A. v. Akhil Bandhu fl936] C. <S80» 40 CW.N. 134|. 
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mind, is a striking case of non-disciosurc amounting, to a suppression of the truth** (40). 
Whether there is a false statement in a balance-sheet or a prospectus must be judged by 
the eflEect upon the ordinary investor reading the statement in an ordinary careful manner 
in which an Investor would so read it (41). 

Persons in the position of managing directors of a company are entrusted with the 
money of the public and arc bound to deal with it as trustees. They cannot be allowed 
with impunity to publish false balance-sheets in order to conceal their own improper 
conduct (41). 

Where the balance-sheet shows a cash profit for the year by adding bad or doubtful 
debts, it amounts to a false statement and a very material one; the fact that no dividend 
was declared makes no difference (42). A jierson signing a false balance-sheet as a 
director, manager or auditor is liable to prosecution under this section (42). 

Directors’ position ;~-*‘Thc accused in this case are”, observed Govindo Menon, J., 
**men of [wsition and res[)ectability and some of them arc, I am given to understand, mem¬ 
bers of the l>ar enjoying fairly good practice. One cannot attribute any wilful negli¬ 
gence or dishonesty to men in such positions, if they depend upon and trust the per¬ 
manent officials and the managing director of the company so far as the working of the 
company is concerned. The prosecution has not been able to show any maUifidts or 
want of good faith on the part of these accused” (43). 

Directors* loans ;~*It is unnecessary to show in the balance-sheet the %olurae of 
business transacted with the directors, if the loans ha\e been duly repaid within the 
course of the yerir. It is unnecessary to ent umber the balance-sheet by showing details 
of all closed up transactions that had taken place during the intervening period. The 
directors or auditois cannot be prosecuted under this section for not mentioning the 
details of the loiins given to the directors (44). 

Aiidllorft’ posiltoii ;--An auditor has nothing to do with the prudence or imprudence 
of making loiins with or without sc'curity. Ills business is to ascertain and state the 
true financial {K>sition of the company by ex«muning its Ixniks. But he does not discharge 
his duty by doing this without inquiry and without taking any trouble to see tliat the 
hooks themselves show the company’s true position. Assuming the books to be so kept 
as to show the true position of the company, the auditor has to frame a balance-sheet 
according to the liooks and certify that the balance-sheet presented is correct in that 
sense. An auditor is nc>t bound to be suspicious a.s distinguished from reasonably 
careful and he is justified in believing the servants oi the company in whom confidence 
is placed by the company. It there is anything calculated to excite suspicion he should 
prol>e it to the iHUtoni, but in the absence ol anything of that kind he is onlv bound 
to be reasonably cautions and careful, llis duty is that of verification and not of 
detection (45). 

To deceive end to defreud—distinction :'-An intention to deceive constitutes the 
offence without proof of any intent to defraud; for **io clcceiio*’ is to induce a state of 
mind and *‘to defraud” is to induce a course of conduct (46). If a statement is demons¬ 
trably false and nolKKly can reasonably be expected to put it forward as true, then 
and then only the |>arty responsible for such statement may be held criminally liable; 


(40) Ibid at p. 1346. 

(41) Ibid. 

(42) 0, L. Karachi Bank u. Directors & Others [1032] S. 4, 134 I.C. 993. 

(43) In re Natesan (C.) supra at p. 163—per Govinda Menon T. 

(44) Ibid at p. 662. 

(45) Ibid. ^ also City Equitable Fire In.surancc Co. [1925] 1 Ch, 407 and other eases 
cited under ss. 144 ancf 145 ante. 

(46) London 6c Globe Finance Corpn. [1903] I Ch. 728; sec also Qacen-Emprofts u. Mom 
[1894] 16 AIL 88* 
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and ex posto facto eonsideration of the view by the ditectors with n^gayd to the balance- 
sheet should not be a detennining factor in a case under this section (47), 

Kaowing it to be false. Mens rea i—^The language used in this section itself docs 
import an element of mens rea when it speaks of the relevant statement being known 
to be false (48). In order to convict a director under this section it must be establisltcd 
by definite evidence that he made a statement which was false and which was known to 
be so (49). Thus where the balance-sheet contained a statement: • “Loans secured on 
first mortgage of all the properties and undertakings—Rs. 73,000,** and tlie loan was of 
an intermediate variety which could not properly and correctly be described eitlier as 
a secured loan or an unsecured loan, it was held that liaving regard to the anomalous 
character of the loan, the person who was responsible tor the statement could not be 
convicted under this section (49). 

Charge of conspiracy :—On an indictment of conspiracy to defraud by the false 
representations of solvency, the accused may be convicted who had no knowledge of the 
transactions which resulted in insolvency, provided they were aware of the result and 
concurred in the representations in furtherance of the common design, even although 
they did so with no motive of particular l>cnefit to themselves. Ch'crt acts in cons¬ 
piracy, though not necessarily laid, and if laid not proved, as against all the accused 
persons, may be looked at as showing the objext of the conspiracy (50). In the last cited 
case the charge was tliat tiie accused persons intending to deceive, defraud and prejudice 
such of the shareholders of the Royal British Bank as were not aware of the state of 
affairs of the bank and to induce persons to liccome < ustomers and crediiors of the bank 
and to purchase and hold shares therein, c'on.spired falsely and fraudulently to publish 
and represent that the bank and its affairs had been during the year ended 31st December, 
1855 in a sound and prosperous condition producing profits divisible among liic share¬ 
holders. One overt act alleged was the publication and distribution of a balance-sheet, 
and another overt act was declaring and pfiying dividend to the shareholders, the accused 
persons well knowing that no such dividend ought to have been paid. 

Complaint by private persona :—Under the regulations fmmed by the Punjab 
Government the right of instituting proficcuiions under this section is restricted to the regis¬ 
trar of companies or any person duly authorized by him. A complaint by a private 
individual with no official status in the company against the company or its officers is 
therefore invalid (51). The icuison assigned for ibis decision is that the regulation of 1910 
issued by the Punjab Government under s. 220 of the Companies Act VI of 1882 lias 
never been revoked either by the Central or the Provincial Government, For the views 
of other High Courts see notes to ss. 76, 131 and 278 ante. 

As to what the balance-sheet should contain sec s. 132 and notes and s. 132A. 


282A. Afiy director, managing agent, manager or other 
officer or employee of a company who wrongfully obtains possession 
^ . of any property of a company, or havine any 

withholding of propeny. property m hts possession wrongfully 

withholds it or wilfully applies it to purposes 
other than those expressed or directed in the articles and authorised 


(47) Karachi Bank v. Shewaram fl933] S. 12, 140 LC. 31, 33 Cr. L-T, 899. 

(48) Pulin n. Emp. fl948] C. 190, 49 Cr. L.J. 311, 82 CX.J. 296. fWS] 2 D.I..R. 230 per 
Ro^Aurgh & Chakravarti JJ. See also SritUvas Mall v. Emp. (19471 51 CW.N. 900, 

flWJP.C. 135. * ^ ' 

(49) Pulln V. Emp. supra. 

SOlRci^na o. Ejdaile [18581 I Fos. & Fin. 213. 

(51)Gimapat Rat v. Emp. [1948] L. 30, 49 PJLR. 187. 
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by this Act, shall, on the complaint of the company or any creditor 
or contributory thereof, be punishable with fine not exceeding one 
thousand rupees and may be ordered by the Court trying the offence 
to deliver up or refund within a time to be fixed by the Court any 
such property improperly obtained or wrongfully withheld or wil¬ 
fully misapplied or tn default to suffer imprisonment for a period 
not exceeding two years. 

Ameniliiieiit The Companies (Amendment) Act, 1936 has introduced this new 
section penalising misapplication of the property of a company by an officer or employee 
—Notes on Clauses, The Select Committee observed: “The first cliangc is the con¬ 
sequential insertion of a reference to managing agent. We have substituted the word 
‘wrongfully* for the rather tague word ‘improperly* 

Scope In a prosecution on a charge under s. 238A (I) (b) the proscaition has to 
prove that the accused had in his custody, or under his control, property of the company 
at the time when the company was being wound up. In the absence of evidence to 
prove the same, he cannot be convicted. But if there is evidence to show, or an admission 
by the accused, that property of the company was with him or m his possession, and 
that he has wrongfully witldield it by not delivering it to the official liquidator, he is 
liable to be punished for an offence under the present section (52). 

Wrongful withholding Where the managtr, director or servant of a company 
has obtained a decree for an amount making it a first charge on some movables of the 
company# the retention by him of such movables fur the amount due to him cannot 
be s;ud to be wrongful undei this section (53). 

282B. (1) All moneys or securities deposited with a company 
by its employees in pursuance of their contracts of service with the 
company shall be kept or deposited by the 
in a special account to be opened by 
ployers. the company for the purpose in a scheduled 

bank as dcfitied in clause (c) of section 2 of the 
Reserve Bank of India, 1934 \thc State Bank of Pakistan order, 1948 
• in Pakistan], and no portion thereof shall he utilised by the com¬ 
pany except for the purposes agreed to in the contract of servee. 

(2) Where a provident fund has been constituted by a company 
for its employees or any class of its employees, all moneys contri¬ 
buted to such fund (whether by the company or by the employees) 
or accruing by way of interest or otherwise to such fund after the 
commencement of the Indian Companies (Amendment) Act, 1936, 
\shaU be either deposited in a Post Office Savings Bank account or 
invested] in securities mentioned or referred to in clauses (a) to (e) 
of section 20 of the Indian Trusts Act, 1882, and all moneys belong¬ 
ing to such fund at the commencement of the said Act, \which are 
not so deposited or invested shall be so deposited or] invested in such 


(S2ito re Veerappan 119441 M.W.N. 272. 57 M.L.W. 276, [1944] 1 M.^J. 390. 
(53) In re Sundareia Alpt (1950) M. 6S7. (1950) 1 MX.J. 314, (1950) M.WJ4. 290. 
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securities by annual instalments not exceeding ten in number and 
not less in amount in any year than one-tenth of the whole amount 
of such moneys. 

“Provided that where one-tenth part of the whole amount of 
the moneys belonging to such fund exceeds the maximum amount 
which may be deposited in a Post Office Savings Bank account under 
the rules regulating such deposits for the time being in force, the 
amount of such excess may he kept or deposited in a special account 
to be opened for the purpose in a scheduled bank as defined in clause 
(e) of section 2 of the Reserve Bank of India Act, 1934 {II of 1934)" 
\the State Bank of Pakistan Order, 1948 —in Pakistan]. 

(3) Notwithstanding anything to the contrary in the rules of 
any fund to which subsection (2) applies or in any contract between 
a company and its employees, no employee shall be entitled to 
receive in respect of such portion of the amount to his credit in such 
fund as is invested in accordance with the provisions of sub-section 
(2) interest at a rate exceeding the rate of interest yielded by such 
investment. 

(4) An employee shall be entitled on request made in this 
behalf to the company to see the bank's receipt for any money or 
security such as is referred to in sub-section (/) and sub-section (2). 

(5) Any director, managing agent, manager or other officer of 
the company who knowingly contravenes or permits or authorises 
the contravention of the provisions of this section shall be liable on 
conviction to a fine not exceeding five hundred rupees. 

"(6) Nothing in sub-section (2) shall affect any right of an 
employee under the rules of a provident fund to obtain advances 
from or to withdrau money standing to his credit in the fund, where 
the fund is a recognized provident fund within the meaning of 
clause (a) of section 58A of the Indian Income-tax Act, 1922 {XI of 
1922), or, the rules of the fund containing provisions corresponding 
to rules 4, 5, 6, 7, S and 9 of the Indian Income-tax {Provident 
Funds Relief) Rules." 

Ameiidiiienls :~~Tho Compiinics (Amcndmeni) Act, 1936 has introduced this nciv 
section designed to pre\ent mtstiae of seturitjes lodged with a company by its employees 
under their contracts of scr\ice, and to safeguard provident funds—No/e? cm 
The Select Committee observed: *'We have omitted from sufi'Scction (2) the provision 
by which the whole of any provident fund was constituted a trust. Wc arc impressed 
by the considerations that in many large and stable funds the contributors would have 
to suifere considerable lo.ss from the inevitable lowering of the interest yield, and that 
withdrawal from the business of the sums represented by such funds and at present 
functioning as a part of the coinpany*s reserves might be fraught with difficulty. Wc 
have provided merely that all future contrilmtions by employees themselves to any provi¬ 
dent fund shall be separately invested, and that the securities in which they are invested 
shall be trust securities,** 
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By the Indian Cmpaniet (Amendment) Act XXVl of 1941 which rocipived the assent 
of the Governor General on 26th November^ 1941 the words within the first iK|uare 
brackets have been substituted for the words '*shall be invested, and shall be invested 
only*'' and the words within the second square brackets have been substituted for the 
words ‘‘which arc not so invested shall be." 

By the Indian Companies (Amendment) Act XllI of 1946, which received the assent 
of the Governor General on 18th April, 1946 the above Proviso to sub-s. (2) was added. 
“The upward limit of the amount that can be kept in a Post Offiwie Savings Bank is 
Ks, 5,000 which is insufficient to meet the day to day running expenses in the case pf 
provident funds of big concerns. It is, therefore, proposed to amend the above section, 
so as to afiord greater liquidity to a provident fund, where necessary, by allowing a part 
of its funds being kept as dejwsit in a Scheduled Bank—" Objects and Reasons. See 
Gazette of India of the 23rd March, 1946, Part V, p. 65. 

By the Indian Companies (Amendment) Act IV of 1945, which received the assent 
of the Governor General on 16th April, 1945, the above sub-s. (6) was added to this section. 
‘‘Sub-scction (2) of section 282B of the Indian Companies Act, 1913 provides that where 
a provident fund has Insen constituted by a company for its employees, all moneys contri¬ 
buted to such fund shall l>e either deposited in a Post Office Savings Bank account or 
invested on trust securities. The sub-section was not designed to preclude the withdrawal 
by an employee in accordance with the rules of the fund, of money standing to his 
credit therein ; but certain Registrars of Joint Stock C!om{>anies have held that the sub¬ 
section has the effect of prohibiting stub withdrawals. This view is not only contrary to 
the intention but is destructive of the normal operation of all provident funds maintained 
by companies. It is projwsed to amend the section so as to displace this vicw"^^=-06;ecls 
and Reasom, see Gazette of India Exraordhtaty dated 27th ]anuar\, I94S. 

In sub-s. (1) and the Proviso to sub-s. (2) for the words “clause (e) of section 2 of the 
Reserve Bank of India Act, 1934’" the other words have been substituted in Pakistan by 
the Pakistan Adaptation of Centra! Acts and Ordinances Order, 1949 which came into 
force on 25ih March, 1949, 

SUB»S. (1). Employee^* •ecurily money :—Cncler this sub-section the relation 
betwe<*n the company and the employee is one of inisiec and cestui que trust (54). The 
amount received by the bank as sciurity from its employees arc held by the l>ank in 
trust for the employees and they do not form |Kirt of the assets of the bank divisible 
among its creditors (54), Where the trust is complete, provision for payment of interest 
by the trustee would not make the trustee a debtor (54). Where a jktsod has deposited 
money with a bank as security for the good Ix'haviour of an employee, the money «o 
deposited constitutes trust money in the hands of the bank and on the liquidation of the 
bank the depositor is entitled to priority over other creditors of the bank. Trust moneys 
are entirely outside the liquidation (55). Where promissory notes arc so deposited with 
a Ixink, it is impossible for the depositor to trace the subsequent disposal of these notes. 
That is a matter which is within the sjwcial knowledge of the bank and the burden of 
proof with reference to that is on the bank. Hence if the bank does not produce its 
accounts in Court, it cannot be heard to say that there is no evidence as to what has 
become of these promissory notes (56). Where realization of assets of a bank subsequent 
to its liquidation are really only the previously existing assets present in the bank's strong 
rcHims changed into different forms, the charge in respect of mist moneys deposited with 
the l>ank extends also to these subsequent realizations of assets (56). Where the depositor 
of the aforesaid money serves a notice on a bank demanding retuni of the money, there 

(54) Gopalakrishnan t>. T.N. & Q. Bank [1939] M. 337, [1939] I M.L.J, 209, 183 tC. 203, 

(55) £)inshaw fit C*o. r, Mt. Krishna Piyari (1941 fo. 126, [1940] O.W.N. 1022, [1940] O.L.E. 

691 retying on Gopalakrishna v. T.N. &. Q. Bank, .supra, 

(56) Ibid, 
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18 no express revocation of the trust by the demand. On the contrary the demand is to 
be regarded as a demand for performance of the trust The mist cannot be extinguished 
until the purpose of the trust has completely been fulfilled by tbe return of the trust 
property to the depositor subject to the lawful claims of the bank against that 
property (56). 

Where a company acting under this section deposits in a scheduled bank moneys 
deposited with it by its employees in pursuance of their contracts of service, asking the 
bank to ear-mark the same as employees* cash security, the fact that the bank receives 
and accepts the deposit with notice of the above mentioned fact would not, it has been 
held, make the bank a trustee in respect of the moneys so as to entitle the company 
to claim preferential payment over the ordinary creditors of the bank on it going into 
liquidation (57). 

As to what is trust money sec the case noted below (58). 

See notes to s. 229. 

SUB^. (2). Provident fund—^if trust money: —When the Alliance Bank of Simla 
Ltd. went into voluntary liquidation, its employees who were meml)ers of a provident 
fund established by the bank for their benefit, claimed payment in full of the amounts 
of the balances, standing to their respecthe credits in the IBooks of the bank, in priority 
to the unsecured creditors : it was held by Sanderson C. J. and Richardson J. iliat no 
distinction could be drawn between those members* subscriptions and the bank's contri¬ 
butions and the credits in respect of interests. Both the subscriptions and the contri- 
^tions being trust money, the employees were entltlcOlli) priority not bnly^in respect of 
the contributions made by them but also in respect of the contributions Ihade by the 
bank together with interest provided by the bank. The amounts were the p^pertics of 
the employees in the possession and under the control of, jljj^ l^n k (59), Where the 
amount of a provident fund lying in deposit in a bank to the credit of the company 
has not been invested in the authorized securities as provided by this section, the c opy- 
pany, is guilty of breach of trust, and the bank, with knowledge of this, must be held 
to have participated in the breach of trust (60). Vice-Chancellor Malins in Gray v 
Lewis (6\) observed; **A11 persons who obtain [xissession of trust funds with a know¬ 
ledge that their title is derived from a breach of trust will be compelled to restore such 
trust funds.** Where in a company founding a provident fund for its employees, there 
was a fiduciary relation between the company and the members of the fund, the provident 
fund deposit account was a trust account, the company was a trustee and the members 
were therefore entitled to rank as preferential creditors (62). In the last noted case the 
company had reserved to itself the right to utilize the fund for its own purposes and 
agreed to pay interest in the meanwhile to ca<h member. Where one of the rules of a 
provident fund of a company was that in case a member transferred his interest in the 
fund during his service he was liable to forfeit the amount to the company, it was held 
that the rule offended against s. 12 of the Transfer of Property Act, 1882 and was void (63). 
As to what is trust money sec the under-noted case (64). 

Where it is a breach of trust t — Where the amount of the provident fund lying in 
deposit in a bank to the credit of the company has not been invested in the authorized 

(57) Nagar Modem Bank o. T.N. &c. Bank fl940] M. 178, [19391 M.W.N. 1066. 

(58) Kama Krishna o. Official Liquidator [1941] 2 M.LJ. 910. 

(59) Macpherson v. Me Kechnic (19241 C 818. 28 CW.N, 721, 84 I.C. 14. 

(60) East Tanjorc E.S.C. Employees* Provident Fund v. O.L. Travancore N. Q* Bank 
[1939] M.W.N. 1068. 

(61) 11869] 8 Eq. 526 

(62) Fazalbhai Mills 

vankar v. Credit 

(631 In rc O'brien [1 
(64) Rama Krishna v 


at p, 543. 

Ltd. [19361 B. 296, 38 Bom. L.R. 541, 164 I.C. 328. But see Mal- 
Bank of India [1914] 16 Bom. L.R. 733, 27, IXJ. 343* 

933] C. 701. 60 Cal. 926, 37 CW.N. 1050. 

. Official Liquidator [1941] 2 M.L.J, 910. 
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vectixilles provide ki this scctjboaa, ikt company is guilty of a breach of trust, and the 
baatk with Imowledge of this must be held to have participated in the breach of trust (65). 
The fact that a bank is given notice that money deposited is trust money docs not 
however make the bank a trustee thereof (65). The legal consequences of such notice is 
only that the bank should not participate in a breach of trust by the trustee, because 
a l^kcr who receives into his possession moneys of which his customer has, to his 
knowledge, become the owner in a fiduciary character, contracts his duty not to part 
with them, even at the mandate of his custenner, for purposes which he knows are 
inconsistent with the customer's fiduciary character and duty (66). This section imposes 
on the company the obligation to invest all provident fund moneys in securities men¬ 
tioned in s. 20 of the Indian Trusts Act, 18S2 and all such moneys belonging to the 
fund at the commencement of the Companies (Amendment) Act, 1936 which are not 
so invested shall be invested in such securities, by anniial instalments not exceeding ten 
in number and not less in amount than one-tenth of the whole amount of such moneys. 
On the coming into force of the present section, if the said moneys arc not so invested 
as aforesaid, the obligation of the company is to invest a tenth of the said moneys in 
that year and in every succeeding year in the authorized securities, and the balance 
of the moneys can be invested in any authorized bank or banks according to the rules 
of the institution. In so far as the company has not invested the said sum in any 
authorized security, the company is guilty of a breach of trust and a bank holding 
the money in deposit must be held to participate in that breach of trust and the bank 
can therefore be compelled to restore such trust fund, i.e., in respect of so much of the 
provident fund as it is obligatory on the company to invest in authorized securities (67). 
The Companies (Amendment) Act, 1936 came into force on 15th January, 1937, See 
Introduction (p. 1). 

Where not-Where a company has deposited its employee’s security fund and 
provident fund in a bank prior to the coming into operation of this section and the 
deposit is renewed after that section came into force (i.e., after the 15th January 1937), 
it cannot be said that the renewal constitutes a breach of mist on the ground that the 
moneys are not invested in approved securities mentioned in s. 20 of tltc Indian Trusts 
Act, 1882 as requited by the present section. So far as the amount of the security Is 
concerned, there can be no breath of trust, because the bank is not a trustee in respect 
of the same, although the company may be a trustee and the money be trust money 
in its hands. In regard to the provident fund deposit there can l)c a breach of trust 
only in respect of so much of it as is required to be invested in authorized securities, 
namely, the annual instalments for the year or years in question, and there can be no 
breach of trust in rcs|)ect of the balance (68). 

As to the securities mentioned in s. 20 of the Indian Trusts Act II of 1882, sec 
notes to s. 277K ante, 

283. If any person or persons trade or carry on business under 
any name or title of which “Limited” is the last word, that person 
or those persons shall, imless duly incorporated 
ofroriTlimited liability, be liable to a fme not 
exceeding fifty rupees for every day upon 
which that name or title has been used. 

(«5)D»ikach»ri v. Pirrie H940] M. 184, [1936] M.W.N. 1068. 

(66) East Tanjore See. Fund v. OXn TraTancoie N. & Q. Bank (supta) and Travancote 

National & Q. Bank [1940] M. 178, SO MJLW. 944, [1939] M.W.N. 1066. 

(67) £ast Tanjore E. S. C, Employees' Provident Fund v. O. jL Travancote N. tt Q. Bank 

^ 119391 1068. 

(68) iidchuipoly T. H, P. Fund v. O. L. Trevancope Natitnul & Q- [19393 M.WX 
1069. 

n 
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[284. The provisions with respect to winding up contained in 
this Act as amended by the Indian Companies {Amendment) Act, 
1936, shall not apply to any company of which 
'Handing up has commenced before the 
^ ® ^ commencement of the Indian Companies 

(Amendment) Act, 1936, but every such company shall be wound 
up in the same manner and with the same incidents as if the Indian 
Companies (Amendment) Act, 1936, had not been passed^ 

For the old s. 284 this new section has been substituted by the amending Act II of 
1938. 

The Indian Companies (Amendment) Act, 1936 came into force on 15th January, 
1937 —vide Introduction (p. 1). 

Ofieratioa of the new Act ;—The plain and rational meaning of the old section 
was that this Act did not operate upon proceedings arising out of the winding up which 
commenced after its enforcement, i>., 1st April, 1914, and that no part of the Act had 
application to the pending liquidation (69). 


285. Every instrument of transfer or other document made 
before the commencement of this Act in pursuance of any enact- 
„ . , , ment hereby repealed, shall be of the same 

Saving of dociunenti r i_ jj 

force as if this Act had not been passed, and 
for the purposes of that instrument or document the repealed enact¬ 
ment shall be deemed to remain in full force. 


286. (1) The offices existing at the commence- 

Formn- registration ment of this Act for teeistration of joint-stock 
registrars, continued. companies shall be continued as if they had 
been established under this Act, 

(2) Registers of companies kept in any such existing offices shall 
respeaively be deemed part of the registers of companies to be 
kept under this Act. 


SUBoS. (3) has been omitted by the Government of India (Adaptation of Indian 
Laws) Order, 1937. 


Savings for Indian Life 
Assurance Companies 
Act, 1912, and Provident 
Insurance Societies Act, 
1912. 


287. Nothing in this Act shall affect the 
provisions of the Indian Life Assurance Com¬ 
panies Act, 1912, or of the Provident Insur¬ 
ance Societies Act, 1912. 


For the Acts mentioned in this section now see the Insurance Act IV of 1938. 

Scope of the two Acts j—Thc provisions of the Companies Act apply tp the life 
assurance companies registered under that Act except in those matters dealt with by 
the Life Assurance Companies Act (70), Where a shareholder of an insurance company 
is also a policy-holder, his rights and liabilities as shareholder are quite separate and 
distinct from those which accrue to him in his capacity as a policy-holder* The tot 


Wa 2 lr CSiand [1915] 29 I.C 272: KhUli Ram v, Pe<^e’» Bank ri9l5] 
/inx ***“ 68 LC 792, ^ 

(70)Ajlt u. Emp. 11934] C 63, 37 g.W.N. 'uS?, 
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ate governed by the company's ankles, the application Ibr allotment, the shate cenl'* 
ficate and »o fonh, and the second by the insurance pdicy* So far as die instance 
aspect of the shareholder’s rights is concerned, one cannot travel beyond the terms of 
the policy. Similarity the policy is Irreievant when considering his position as a share- 
holcto in the company, except in so far as it may be permissible to look to It for the 
purpose of resolving ambiguities, if any, in the prospectus, articles or the share certi¬ 
ficate (71), The effect of this section and s. 22 of the Life Assurance Companies Act, 
1912 (now see s, 53 et seq, of the Insurance Act IV of 1938), is to incorporate into the 
latter Act the relevant provisions about winding up contained in the present Act In 
the case of a petition presented by the policy-holders of a life assurance company the 
petition must be by at least ten policy-holders while in the case of any other company 
a single shareholder or creditor may present such petition (72). 

Rights in winding up Where a statutory deposit has been made by an assu¬ 
rance company, the policy-holders of the class In respect of which the deposit Was 
made and the general creditors of the company whose claims anse in connection with 
the business of that class have in a liquidation a claim in priority to other creditors 
over the ivnestments made by the com|iany representing that deposit (73). Where at 
the date of a compulsory winding up of an insurance company, the company was tran¬ 
sacting life assurance business, bond investment and endowment certificate business and 
general accident insurance business, all the creditors of the company ranked pari passu 
against all the assets, except in so far as the leceipts of either the life assurance fund 
or the bond investment fund could be traced into any particular assets (74), 


288. In sections I and 18 of the Act No. XXI of 1860 (for the 
_ . , . registration of Literary, Scientific and Chari- 

trar of joint-Motk tom- table Socieues), the words registrar of jomt- 
^mes” in Act XXI of stock Companies” shall be construed to mean 
the registrar under this Act. 

For tlie provisions of Act XXI of 1860, sec App. J post, 

289. Save as provided in sections 188 and 
Act not to apply to nothing in this Act shall be deem^ to 

Banks of Bengal, Madras apply to the Bank of Bengal, the Bank of 
or Bombay. Madras and the Bank of Bombay [omitted in 

Pakistan.] 

This section has been omitted in Pakistan bv the Pakistan Adaptation of Central 
Acts and Ordinances Order, 1949 which tame into forte on 25th March, 1949. 

Reference to the Bank of Bengal &c. are now to tlie Imperial Bank of India (75), 


[289A. The powers conferred by this Act on the Central 
, Government shall, in relation to companies 

wmpan^s tvith objects Confined to a single “State^^ 
with furOy Provincua [“‘Province” —^in Pakistan] which are not trad- 
** ing corporations, be powers of the *‘State” 

["Provincial” —in Pakistan] Government]. 


(71) Hindustan Co-operative bisutance Society v. Nathuvinayak [1946] N.L.J. 128. 

(72) Aryan Life Assurance Society [1938] B. 182. 

(73) Hearts ttf Oidt Assurance Co. [1936] 1 Ch. 558. 

(74) London General Insurance Co. [1939] 1 Ch. 505. 

(75) Imperial Bank of India Aa XLVH of 1920, s. 32. 
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Ulole t—By Notification No. 88 (14>—Tr. (C. L.) the Governor General in Coimcil 
has been pleased to direct that the Chief Commissioners of Chief Commissioners* 
Iht^vinces other than British Baluchistan shall, until further orders, exerdse the powers 
of a Provincial Government, under scctimt 289A —See Gazette of India dated 2nd 
October, 1937, Part /, p, 161H^ 

This new section has been inserted by the Government of India (Adaptation of 
Indian Laws) Order, 1937 which came into operation on 1st April, 1937. 

In this section in India the word **$tate’* has been substituted for the words 
**Provmcc'' and ‘‘Provincial*’ by the Adaptation of Laws Order, 1950. 

For the definition of “trading corporation** see $. 2 (I) (17) and notes thereto. 


Repeal of Acts and 
Savings. 


290 . (1) The enactments mentioned in 

the Fourth Schedule are hereby repealed to the 
extent specified in the fourth column thereof: 

Provided that the repeal shall not afEect— 

(fl) the incorporation of any company registered under any 
enactment hereby repealed ; nor 

(6) Table B in the Schedule annexed to Act No. XIX of 
1857, or any part thereof, so far as the same applies 
to any company existing at the commencement of 
this Act; nor 

(c) Table A in the First Schedule annexed to the Indian 
Companies Act, 1882, or any part thereof, so far as 
the same applies to any company existing at the 
commencement of this Act. 


(2) All fees directed, resolutions passed and other things duly 
done under any enactment hereby repealed, shall be deemed to have 
been directed, passed or done under his Act, 

(3) The mention of particular matters in this section or in any 
section of this Act shall not prejudice the general application of 
section 6 of the General Clauses Act, 1897, with regard to the efEect 
of repeals. 


Effect of repeal :—Proceedings for obtaining registration of a company and a 
grant of certificate commence, within the meaning of s. 6 of the General Clauses Act (76), 
when the memomndum and tlae articles of association are received in the registrar’s office 
and a repeal of the Act after that date* does not affect those proceedings, and the provi¬ 
sions of the Act repealed apply to the company, and not the later Act (77), relating to 
the right, privilege, obligation or liability acquired, accrued or incurred under the enact¬ 
ment repealed. Sec s. 6 of the General Qauses Act (76). 


(76|Act X of 1897. 

(77) West Hopetown Tea Co. [1889] U All. 349 
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SCHEDULES. 


THE FIRST SCHEDULE. 
{See sections 2, 17, 18, 79, 266). 


TABLE A. 

Regulations for Management of a Company 
Limited by Shares. 

Preliminary. 

Table A has statutory authority :—Table A has statutory authority and provisions 
contained in it or copied from it into special .nrtitles arc valid although apparently 
inconsistent with some express provisions of the Act (78). A reference to its contents 
may be made in order to ascertain the intention of the legislature in such Act (79). 

Presumption :—Sliareholders are presumed to know the Act as well as the memo¬ 
randum and the articles of association (80). In the absence of any proof to the contrary, 
it must be taken that Table A has been incorporated in the articles of association (81). 

1 . In these regulations, unless the context otherwise requires, 
expressions defined in the Indian Companies Act, 1913, or any 
statutory modification thereof in forte at the date at which these 
regulations become binding on the company, shall have the 
meanings so defined : and words imjiorting the singular shall include 
the plural, and vice versa, and words importing the masculine 
gender shall include females, and words importing persons shall 
mclude bodies corporate. 

Defimttom ;—For definitions of cxpr^^s^^on8 used in the Act see 8. 2 and notes 
thereto and compare the provisions of the General Clauses Act, 1897. 

“Words importing the singular shall include the plural, and this applies 

to special articles if they arc used with Table A (82). 


Business. 

2 , 'I'he directors shall have regard to the restrictions on the 
commencement of business imposed by section 103 of the Indian 


{78}Lock V. Queensland Co. [I89<i] A.a 461. 

(79) Rc Pyle Works [18901 44 &. D. S34 (CA.). 

(80}C^nuil)eU*s case [18731 9 Ch. App. 1, 22. 

(81) S, iC and Prayan Prasad v. Gaya Bank [1931] P. 44. 10 Pat. 249, 130 tC. 534. 

(82) Fdl V. Derby Leather Co. [1931] 2 Ch. 252, 145 L.T. 350. 
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Companies Act, 1913, i£, and so far as those restrictions are binding 
upon the company. 

Direetors :—^As regards the powers^ duties aud liabilities of directors see ntotes to s. 2, 
8ub-8. (1). cl. (5), 8. 83, s. 83A, s. 83B, s. 85, s. 86, s. 91A, s. 91B, s. 91C, s, lOO and 
regulations 68 to 75 of this Table. 

The restrictions imposed by $. 103 do not apply to private companies. 


Shares. 

3 . Subject to the provisions, if any, in that behalf of the 
memorandum of association of the company, and without prejudice 
to any special rights previously conferred on the holders of existing 
shares in the company, any share in the company may be issued 
with such preferred, deferred or other special rights, or such restric¬ 
tions, whemer in regard to dividend, voting, return of share capital, 
or otherwise, as the company may from time to time by special 
resolution determine and any preference share may with the sanction 
of a special resolution be issued on the terms that it is or at the 
option of the company is liable to be redeemed. 

By the Companies (Amendment) Act, 1936, the words in italics have been added. 

Claises of shares :—Shares may be preferential as to capital, as to dividend or 
as to both, or may have peculiar privileges in the matter of voting or in other rcsjxitts. 
These arc generally called “preference” shares as distinguished from “ordinary” shares 
or “deferred” shares. There may be shares of more classes than three, each of which 
has peculiar rights and conditions attached to it such as “pre^prcfcrence” and “second 
preference” shares. 

As to what arc “founders* shares** see notes to s. 93, sub-s. 1 (a). 

Right of alteration Where the memorandum of association provides for the divi¬ 
sion of the capital into different classes with different rights, they cannot In* altered 
except as part of a reorganization or arrangement under s. 153. But it is otherwise ii 
the memorandum itself reserves the right to alteration (83). An article like this is valid, 
when the memorandum is silent on the |x>int (84). 

Shares—^power to issu*? :—^A company liaviag no authority under its memorandum 
or articles of association to create any preference between different classes of shares, 
may by special resolution alter the articles so as to authorize the directors to issue 
preference shares by way of increase of capital (85). If the memorandum or the articles 
are ailent, there is no implied condition that all the shares shall rank equally (86). 
Where the memorandum of association provides that the preference shareholders arc 
entitled to a cumulative dividend before any dividend is paid or capita! repaid to the 
holders of the ordinary shares, the provision does not prevent the preference share- 

(83) Underwood o. London Music HaUs fl901] 2 Ch. 309; Wclsbadi I. Gas Co. [1904] 

I Ch. 87; James Colmar Ltd. 11897] 1 Ch. 524. 

(84) South Durham Brewery Co. flg^] 31 Ch. D. 261; Harrison u. Mexican Ry. [1875] 

19 Eq. 358; Bangor Slate Co. [1875] 20 Eq. 59. 

(85) Andrews v. Gas Meter Co. [1897J I Ch. 361; see also l<ondon fk New York Inmtment 

(86) A^r^s V. Gas Meter Co., supra. But see Harrison v- Mexican By# Co. [1875] 

|9 Eo. 358. 
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Imlders tma asserting thdr statutory right to participate with the ordinary shareholders 
in any surplus assets (B7)« 

The directors arc not justified in acting on an old resolution authorising the Issue 
of shares after the particular purpose for which the authority was given has ceased to 
be available, nor in Issuing shares for the express purpose of creating votes to influence 
a coming general meeting (88). An injunction will be issued to restrain such issue of 
shares^ it not being the question of internal management (88). Where the articles con¬ 
tained no power to issue preference shares and the company in gneral meeting passed a 
resolution for the issue of some of the shares with a preferential dividend, the Court 
upon motion by three shareholders, who had notice of but did not attend the general 
meeting, granted an injunction restraining tlie Issue (89). 

Construction of memorandum and articles As regards the rights of the pre¬ 
ference shareholders ordinarily, except in respect of such matters as must by statute be 
provided for by the memorandum of association, the latter is not to be regarded as the 
dominant document but Is to be read in conjunction with the articles (90). But where 
the provisions of the memorandum with regard to the rights of the preference share¬ 
holders arc neither ambiguous nor in need of being supplemented, the two dociunents 
should not be read together (91). Upon construction of the memorandum and articles 
of a company it has been held in England that where they contained an exhaustive 
delimitation of the rights of the preference shareholders, in the event of a winding up 
the latter would be entitled to a return of their capital but not to participate in any 
surplus asets (92). 

The capital of a company was divided Into ordinary and preference shares which 
by the memorandum were to ‘"‘have the rights specified in the articles'*. The articles 
provided for a preferential dividend, and for setting aside out of the net profits a stun 
equal to 20 px. of the amount of preference shares for the formation of a sinking fund 
to pay off the preference shares at the end of fi\c years; subject to this, the rest of the 
net profits belonged to the holders of ordinary shares. The company proposed to pay 
off and cancel all the preference shares and presented a petition for reduction on this 
l^asis; Held that the memorandum and articles created a valid contract binding on 
both the classes of shareholders; that a portion of the profits should be set apart for 
the redemption and extinction of the preference shares; that the reduction, as proposed, 
did not involve a payment to any shareholder of any jxiid up capital (93). * 

In a very recent case (94) upon construction of the articles of a company the Court 
of Appeal in England held that the words in the articles ‘^and shall have priority as to 
dividend and capital over the other shares" referred to the rights in a winding up, as the 
word ‘*prcferentiar* used in the first part of the article showed that the diridend on 
these preference shares was to have priority and that the provision "‘as to dividend and 
capital" referred to a winding up, 

(87) William Metcalfe fit Sons (infra); Anglo-French Music Co. u. Nicol [1921] 1 Ch. 
386; Espuela Land fit Cattle Co. (19091 2 Ch. 187; Fraser fit Chalmers Ltd. [1919] 
2 Ch. 114; but see National Telephone Co. [1914] 1 Ch. 755 and EvUng v. Israel file 
Oppenheimer Ltd. [1918] I Ch. 101. Sec notes to s. 192. 

(88) Fraser o. Whalley [l864j 2 H fit M. 10, 

(89) Hutton o* Scarboroi^h cliff Hotel r.o. [1865] 2 Dr. fit Sro* 514. 

(90) Angostura Bitters Ltd. o. Kerr (1933] A.C. 550 (P.C.); Harrison v. Mexican Ry. Co. 
[18/SJ 19 Eq. 358; Anderson's case 11877] 7 Ch. D. 75; Guinness v. Land Gorpn. ot 
Ireland [1882] 22 Ch. D. 349; South Durham Brewery Co, [1883] 31 Ch. D. 26L 

(9!) Angostura Bitters Ltd. o. Kerr (supra)* 

(92)Ctfilaroy v. Giflfard [1928] l Ch. 144. In this case all important previous deebioos 
were dlscasSed. 

(93lDlcldo Pier Co. [18911 2 Ch. 354. 

(94)F. de Jong fit Co. trf. fl946J 174 L.T 299 (CA.). 
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Rithu of KeMert of ptoleranoe, oinltiMWr|r mnd deforrodl sImutm j— Where there 
arc preference abates and ordinary shares« the holders of both classes are subject to 
any provision to the contrary, entitled to share pari passu in tlie surplus assets in the 
winding up, after pa;^ng up the whole of the capital (95). A preference share prima 
facie only gives right to a preferential dividend and not to a preferential payment of 
the amount of the share out of the capital in the case of a winding up (96). 

Preference shares may however cither give a preferential right only as to dividend 
or both as to dividend and to the return of capital (97). The preferential dividend may 
be cumulative or payable only out of the profits of each year. Preference shares are not 
prima facie entitled to receive any dividend l>cyond the fixed preferential dividend (98). 
The preference shares bear the same relation to the ordinary shares as the latter do to 
the deferred shares. Whatever preferences or postponements are intended to be created 
should be clearly set forth in the memorandum or the articles or in the special resolution 
authorizing the creation. If they arc determined by the memorandum they cannot 
subsequently be waived (99), except where such variation is contemplated in the memo¬ 
randum itself (1). But if it is pro^idcd in the articles only, the company may take 
power by special resolution to effect tlie necessary alteration (2). 

Uncalled share money at the date of the winding up forms part of the assets or 
capital of the company. Where the preference shareholders arc entitled in winding up 
to a return of capital in priority to other shares, unpaid ordinary share capital can be 
called up to meet the amount required to £>ay the preference share capital and which 
can be repaid to the preference sharcholdes out of calls made upon the ordinary share¬ 
holders to the extent of the unpaid capital on the issued shares. Such piymcnt is of 
course subject to the discharge of all debts owing by the company and payment of 
charges ranking prior to the preference shares (3). Where the memorandum of associa¬ 
tion provides: **No dividend shall be payable except out of the net profits arising from 
the business of the company,** there can be no dividend payable to the preference share- 
shares from the amount of the share capital when there have been no profits, although 
under the articles preference shares confer the right to a fixed cumulative preferential 
dividend (3). But where preference shares were issued carrying a dividend at £10 p.c. 
p,a. payable half yearly, it was held that if the profits of any year were insiifiicicnt to 
pay the dividend in full, the deficiency might !>e made good out of subsequent profits (4). 

The provision as to the preference docs not give a preference in regard to the 
division of capital unless it is so expressly mentioned (5); and unless the rights of the 
preference shareholders are clearly expressed in the memorandum, articles or special 
resolution authorizing the creation, they may, upon a reconstruction of the comfKiny. 
find themselves reduced to the position of ordinary shareholders (6). 

Where the articles were altered sanctioning the issue of preference shares and pro¬ 
viding that the dividends on them should lie paid out of profits only and that in the 
event of winding up the holders of the preference shares should be entitled to have the 
surplus assets applied first in paying off the capital paid on the preference shares, 
secondly in paying off the arrears of the preferential dividend, it was held that all unpaid 


(95) Bridgeswatcr Navigation Co. fl889] 14 App. Cas. 525. 

(96) London India Rubber Co. [1868] 5 Eq. 519. 

(97) William Metcalf & Sons [1933] 1 Ch. 142 (CA.). 

(98) Will V, United Lankat Plantation Co. [19141 A.C. II. 
(99 Ashbury n. Watson [1885] 30 Ch. D. 376, 

(l)Sec note (83), supra. 

^ Africa [19001 I Ch. 656. 
Viswanathan [1941] 2 M.L.J. 94. 

L.k 20 Eq, 556 
n8981 ICh. 45!. 

(6) Burch u. Cropper [1889] 14 App. Can. 
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ptdkHfentisd dividends wc*c of preferential dividends^ although no profits had 

been eamtd by the company, so that subject to the payment off of the preference shares 
the surplus assets were applicable in the first place in paying off the whole of the pre¬ 
ferential dividend down to the commencement of the winding up (7). 

If the preference capital is repayable “with interest** this means with interest from 
the date of the winding up (8). 

K {Mreference shares are issued when there is no power to do so, or in an irregular 
manner, the subscribers diereof arc entitled to have their money returned and they arc 
creditors of the company (9), 

Holders of ordinary shares cannot surrender their shares and receive in exchange 
preference shares of similar amounts (10). 

If the right to a preference is conferred in the winding up, but is not further dealt 
with, the preference capital is to be repaid first, then the ordinary capital, and the 
surplus divided among both classes in proportion to the nominal amount of shares (H). 

If it is provided in the memorandum or the articles that the rights of the holders 
of preference shares should come first, tliey cannot be postponed (12); but if the pre¬ 
ference shares have been issued subject to the nghts of the company to issue fresh 
capital having such preference and priorities as shall be agreed upon, the original 
preference shares may be postponed (13). 

Where a comfKiny proposing to issue new preference shares ranking pari passu with 
its existing preference shares served notice on one of its shareholders (sued on behalf 
of himself and other preference shareholders) and an originating summons was issued 
for determination of certain questions with reference to the proposed issue, Buckley, J. 
refused to appoint the defendant to represent the class and said that he would not 
decide the questions so as to bind the class of preference shareholders ^mless a meeting 
of them was first called which nominated a person to represent the class. He however 
decided the question as between the company and the defendant (14). 

Where the articles provided : “Shares shall be under the control of the directors 
who may allot or otherwise dispose of the same to such persons on such terms and con¬ 
ditions and at such times as the direaors think fit and with full power to gi\c to any 
person the call of any shares either at par or at a premium and for such time and for 
such consideration as the directors think fit,*' it was held that the powers conferred 
on the directors included the power to control the character of the shares (! 5). 

Court** power ;*~-Thc Court has power in a proper case to confirm a resolution for 
reduction of capital notwithstanding that the voting powers may be thereby affected (16). 

See notes to ss. 6 and 192 and reg. 98 post. 

4 . If at any time the share capital is divided into different 
classes of shares, the rights attached to any class (unless otherwise 
provided by the terras of issue of the shares of that class) may 
subject to the provisions of section 66A of the Indian Companies 

(7) Springbok Estates Ltd. [1920] 1 Ch. 563; Kew Chinese Antimony Co. [1916] 2 Ch. 

115. In this case re HaU & Co. [1909] I Ch. 521 was not followed. 

(8) Eiptida Land «C Cattle Co. [1909] 2 Ch. 187. 

(9) London & New Yoik Investment Co. [1895] 2 Ch. 860. 

(10) Adair v. Old Bushmills Distillery [1908] W.N. 24; BeUerby v. Rowland dtc. Co. 

[1902] 2 Ch. 14. 

(11) Espum Land dc Catde Co. (supra). 

(12) Tames «. Buena Ventura Syndicate [1896] I Ch. 456. 

(13) See note (83), supra. 

(14) Morgan's Biewe^ Co. v. CnsskiH. [1902] 1 Ch. 898. 

<l5)Caambdl «. Rode [19331 AXt 91 (P.C). 

(IQJamn Goliner L«L [I^] 1 Oi. 524. 

99 
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Act, 1913 be varied with the consent in writing of the holders of 
three-fourths of the issued shares of that class, or with the sanction 
of an extraordioary resolution passed at a separate general meeting 
of the holders of the shares of the class. To every such separate 
general meeting the provisions of these regulations relating to 
general meetings shall mutatis mutandis apply, but so that the 
necessary quorum shall be two persons at least holding or represent- 
ing by proxy one-third of the issued shares of the class. 

In this regulation the words in italics after the word “may** have been inserted 
by the Companies (Amendment) Act, 1956. 

Rag. 52 —adjotirned maeting :—^If a class meeting held under this regulation 
stands adjourned under reg. 52 for want of quorum, the latter part of reg. 52 will not 
apply and the full quorum will be required at the adjourned meeting (17). 

As to what is an extraordinary resolution see s. 81 and notes thereto. 

Where it was contended on behalf of G that the resolution for sub-division of 

shares was void because (i) it varied the rights attached to the (1941) 2 s. ordinary 
shares under Art. 3 (corresponding to the present regulation) of Table A of the English 
Act of 1929; and (ii) it amounted to a breach of the contract under which G had 

advanced £11,000; on behalf of the defendants it was contended that although the 

rights of the holders of the (1941) 28. shares had been affected by the sub-division they 
had not been varied thereby: Held^ (i) although the lOr. ordinary shares of the (1941) 
2s. ordinary shares might be one class of shares for some purposes, they were two 
distinct classes of shares as regards voting and similar rights [Sooerefgn Life Assurance 
Co, V. 0odd(i8) and United Prov, Assurance Co.(19) applied]; the sub-division of 
shares although materially affecting the rights attached to the (1941) 28. ordinary shares 
did not vary them, rights of one clas.s of shares were not “varied** by operation effected 
upon other classes of shares; the sub-division of the remaining lOs. ordinary shares 
was not therefore vitiated by the provision of the aforesaid Article in Table A adopted 
by the company (20); (ii) since there was no express term in the agreements which had 
been infringed, the sub-division did not amount to a breach of contract (20). 

For the provisions rdating to general meetings see regs. 49 to 67 post. See notes 
to ss. 6 and 49 and regs. 3 and 98. 

5. No share shall be offered to the public for subscription 
except upcm the terms that the amount payaole on application shall 
be at least five per cent, of the nominal amount of the share ; and 
the directors shall, as rej^ards any allotment of shares, duly comply 
with such of the provisions of sections 101 and 104 of the Indian 
Companies Act, 1913, as may be applicable thereto. 

See ss. 101 and 104 and notes to those sections. 


^ 6. Every person whose name is entered as a member in the 
register of members shall, without payment, be endded to a certi¬ 
ficate under the common seal of the company specifying the share 

(I^Hemans ti. HotdildM Ordnaoce Co. {18991 I Ch. 115. 

(18) [18921 2 O B. 573. 

(19|tl9t0j 2 Ch. 477. 

^ 2 eooinnedi on ayifeal in 

1 A.E.R. 512 (CA..). 
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or shares held by him and the amount j^d up thereon: Provided 
that, in respect o£ a share or shares held ioindy by several perscxu 
the cconpany shall not be bound to issue more than one certificate, 
and dehvery of a certificate for a share to one of several joint- 
holders shall be sufficient delivery to all. 

One 4 >r mom cmtiftcntes s*^The articles of a private cosnpany ccHitained the 
following articles: **Art, 12* Every member shall be entitled to one certificate lor all 
the shares registered in his name or to several certificates each lor a pan of such 

shares.” “An. 14. Every member shall be entitled to one centficate gratis, but for 

every subsequent certificate issued to him the sum of one shilling or such smaller sum 
as the directors may determine shall be paid to the company/’ Held, that any share* 
holder of the company was entitled from time to time to require the company to issue 
to him in place of a share certificate for a number of shares, on payment of the appro¬ 
priate amount, a number of certificates, each for one or more shares making together 
the number of shares included in the share certificate surrendered (21). 

See ss. 29, 31 and 108 and notes to those sections. 

7. If a share certificate is defaced, lost or destroyed, it may be 
renewed on payment of such fee, if any, not exceeding eight annas, 
and on such terms, if any, as to evidence and indemmty as the 
directors think fit. 

Indomiiity ;—Where one of the articles provided: “If any certificate be lost or 
destroyed, then upon proof to the satisfaction of the directors, or in default of proof, 
on such indemnity, as the directors deem adequate, being given, a new certificate in 
lieu thereof shall be given to the party entitled to such lost or destroyed certificate,” 
it was held by Buckland ]. that the clause gave an absolute discretion to the directors 
as to the indemnity to be furnished with w'hich the Court would not interfere (22). 

See notes to s. 29. 

8. Except to the extent allowed by section 54A of the Indian 
Companies Act, 1913, no part of the funds of the company shall be 
employed in the purchase of, or in loans upon the security of the 
company’s shares. 

The words in italics have been inserted by the Companies (Amendment) Act, 1936. 

Shares once duly issued cannot be cancelled at the request of the holder of such 
shares, for this will amount to a reduction of capital (23). For other cases see notes 
to s. 55. 


Lien. 

9 . The company shall have a lien on every share (not being a 
fully-paid share) tor all mtmeys (whether presently payable or not) 
called or payable at a fixed time in respect of that share, and the 
company shall also have a lien on all sWes (other than fully-paid 

{21)l^rpe V. TmdiaiiM, Ltd. [19391 1 Ch. 373. 

(22) I>iiUd»iid V. Dunbar tm» Cn. [1«371 C. 947. 31 C.W.N. 155. 

(23) PHnMmaad v. Gonuadi [1882] 6 Bom. 326. 
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shares) standing reg^istered in the name of a single person, for all 
mcmejs presenuy payable by him or his estate to the company; but 
the duectors may at any time declare any share to be wholly or in 
part exempt from the provisions of this clause. The company’s lira, 
if any, on a share shall extend to all dividends payable tnerecm. 

Umm M sImms s—T his regulation docs not give the ounpany a lien 

on fully-paid shares. It is however open to a company to provide by its articles that 
it shall have a lien upon such shares as well as on other shares (24). 

Lien :—^Where a company has a lien on shares it has the lien on the dividends as 
wdl as for the debts of the shareholders (25). 

No lien on diroelors* fees :—company has usually a lien on shares and divi¬ 
dends due on them for realization of money due on them; but it has no lien on fees 
due to a director. The company cannot, without the consent of the director, adjust 
the fees due to him towards interest due from him on calls on shares which had not 
been paid in time (26). 

Company waive the lien :—A lien conferred upon a company by its articles 
OB all shares registered in the name of a member for the debts to the company, such 
member’s title to transfer the same while he remains indebted being thereby made 
dependent on the approval of the directors, is valid (27). Such a lien may be discharged 
by a new arrangement between the creditor and the debtor, the terms of which arc 
incompatible with its retention, or which show an intention to waive it (27); for the 
provisions being for the protection of the company, it can waive the lien (27). 

Where an indebted shareholder applied to the company for time and the indulgence 
was granted in consideration of his authorizing certain shares, other than those on 
whidi a lien is claimed, to be sold on default without the delay prescribed in the articles, 
it was held that no limitation of the lien on the shares was contemplated by either 
party and that a transfer by the indebted shareholder of such shares should not be 
registered (27), 

When the lien is lost:—^The company’s lien is lost if it registers a transfer of the 
shares subject to the lien (28). A dividend declared after execution but before rcgis* 
tration of a transfer may however be retained under the Hen (29). If a transfer is 
passed by mistake which is corrected within a reasonable time, it may be validated (.^0). 
If a member pledges his shares to some third party as security for a loan and the 
company has notice of the transaction, the company loses its lien for all debts owing by 
that member to the company subsequent to the knowledge of the company of the 
transaction (31). The company will be deemed to liavc knowledge of such transaction 
lyhen the managing director (32) or other direaors (33) had notice of a charge, although 
in their private capacity. 

Money payable will include a direaor’s fees paid to a person under mistake. (34). 


(24) Chounagpur Banking Assn, v, Rajib Nath [19471 Pat. 40, 12 B.R. 579, 225 I.C. 224. 

(25) Hague o. Danderson [1848] 2 Ex. 741. 

(26) Punjab Electric Power Co. u. Suraj KUhan [193^ 164 I.C, 586. 

(27) Bank of Africa v. Salisbury Gold Mining Co. [1892] A.C 28!; Bradford Banking 
Co. V. Henry Briggs, Sons k Co. [1886] 12 App. Cas. 29 was approved. 


187^ fo Eq. 458. 

8 TX.R. 507. 

re Eowe [1904] 2 K.B. 489. 


(28) Northern Assam Tea Co. 

(29) Penford n. M’Murdo [1892 

(30) Anderson’s case [1869] 8 

(31) Union Indian Sugar 
Co., supra. 

Sugar Mills Co. (supra). 

Co. iiws] * cat. 147 . 

(34) Bodega Co. [1904] 2 Ch. 276. 


[1933] A. 607; Bradford Co. u. Henry Briggs, Sons & 
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ttf H«n t^A cotnpamy hm « Um ou shaxe* Idr money owing «o the 
coiii{Mmy where the Ikn ie ^ven by the artidee or by ^pigreeiiieiit (35). If the cmxjpmy 
has ilcn on A*s share for a debt and raises the money from B to pay the debc» A 
may call ctpon the company to assign its lien to B(36). 

PHortly I—If a member mortgages his shares and the mortgagee gives notice to 
the company and then the shareholder incurs a liability to the company^ the mortgagee 
has priority over the company's lien (37). In such a case the company is not even pro¬ 
tected by s. 33 of the Act or other provisions in the ardclea to the same effect (33). 
But the articles may provide that any mortgagee who takes with notice of the com¬ 
pany’s lien may be postponed to that lien. The company may enforce the lien against 
the registered shareholder, even though he is only a trustee (39). 

If the articles give the company first and paramount lien and charge” for the 
debts of the shareholders, the company cannot claim priority in respect of mmiey 
becoming due from the holder to the company after notice that security has been 
^ven upon the shares to anotlier person (40). 

Where before an attachment the company had no lien on the shares for its debts, 
the attachment has the effect of preventing the company from giving itself a lien over 
the shares with a retrospective operation In such cases the claim of the attaching 
creditor prevails against that of the company (41). 

A provision in the articles making a shareholder’s debt to the company a charge 
on his shares applies to the case of debtors who afterwaids become shareholders (42). 

Effect of death s—The lien docs not cease on the death of a member, but conti¬ 
nues available against bis executors, though not themselves members (43). Where under 
the articles of association a company had a first and paramount lien upon all shares 
registered in the name of a member for his debts, liabilities and engagements, the 
articles created an equitable charge on the shares, and on the death of the shareholder 
his widow to whom he bequeathed some of the shares took them subject to the obligation 
to discharge a proportionate amount ol the moneys owing to the cximpany by the 
testator at tlte time of his deatli (44). 

Articles cannot be altered to extetwi the hen to fully paid up shares (45). 

As to priorities of the company and third |>anies advancing money on the security 
of shares see notes to s. 33. 

'fhe provisions as to lien and the power to sell under reg. 10 are new. 


10. The company may sell, in such manner as the directors 
think fit, any shares on whim the company has a lien, but no sale 
shall be made unless some sxim in respect of which the lien exists is 
presently payable, nor until the expuration of fourteen days after 


(35)Kiiigstowa Yadtt Oab [1888] 21 UR. 
656 (CA.). 


Ir. 199; Allea v. Cold Reefs [1900] I Cfa. 


(S^Everitt v. Automatic Ck). [1892] 3 Ch. 506. 

(37)Bjmdfbrd Banking Co. u. Henry Briggs, Sons & Co, [1886] 12 App. Cas. 29; Mathem 
- 35 “ “ 


Steam Tramway Co. 


Bom. L.R. 184. 


'38) Mathem Steam Tramway Go., Supra. 

39) New L. dt B. Bank v. Biocklcbank [1882] 21 Ch. D. 302. 

[40}Bradford Banking Co. ti. Henry Briggs, Sous & Co. (supra); Bank of Africa v. 
Salisbury Gold Go, [1892] A.C. 281; Rainford v. Tames Keith dt Blackman Co. 
[1905] 2 Ch. 147, I6h 

Coimbaiort Bazar Bank u. Union Bank {1927} 105 1.C 246, 26 M.L.W. 209, 
Chandoom v, Venugopal Hice Factory [1918] 22 M.L.T. 520, 43 I.C. 508. 

, BiH^dey llth ed., p. 669. 

44i‘rena« n. Tomer [1938] Ol 593. 

[45)H0fdtinsckn v* Monutier, Harley & Co. [1917] I Ch. 646. 
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a notice in writing, stating and demanding payment of such part of 
amount in respea of which the lien exists as is presently payable, 
has been given to the registered holder for the time bemg of the 
share, or person entitled by reason of his death or insolvency to 
the share. 

Waiver af lien :—A bank sued to recover a debt from a sbardiolder, upon whose 
shares the bank had a lien, obtained a decree and in execution the shares of the debtors 
were put to sale expressly stating that they would be sold free of incumbrance and the 
bank purchased the same, but afterwards finding the mistake (of purchasing its own 
shares) allowed the shares to remain in the debtor's name and subsequently sold them 
to some directors to satisfy the debt when the decree had become time>barred: Held 
(1) that the bank’s conduct amounted to clear waiver of the lien upon which it could 
not afterwards rely; (2) that the rights upon the debt, which formed the foundation 
of the lien, ceased to exist once the decree was obtained and became rights under the 
decree which could be enforced only by execution, and once execution became barred, 
there remained no other means of enforcing them. The bank cannot turn round and 
purport to sell the shares again under its power of sale in exercise of the lien it had 
under its articles of association (46). 

11. The proceeds of the sale shall be applied in payment of 
such part of the amount in respect of which the lien exists as is 
presendy payable, and the residue shall (subject to a like lien for 
sums not presendy payable as existed upon the shares prior to the 
sale) be paid to die person entitled to the shares at the date of the 
sale. The purchaser shall be registered as the holder of the shares, 
and he shaU not be bound to see to the application of the purchase- 
money, nor shall his title to the shares be affected by any irregularity 
or invalidity in the proceedings in reference to the sale. 

Calls on shares. 

12. The directors may from time to time make calls upon the 
members in respect of any moneys unpaid on their shares, provided 
that no call shall exceed one-fourth of the nominal amount of the 
share, or be payable at less than one month from the last call; and 
each member snail (subject to receiving at least fourteen days’ notice 
specifying the time or times of payments) pay to the company at the 
time or times so specified the amount called on his shares. 

13. The joint-holders of a share shall be jointly and severally 
liable to pay all calls in respect thereof. 

LUbiiity for call :—^Under 8. 21, cl. (2) the liability of the shareholderi in respect 
of the balance due on the shares is a debt accruing due from the time when their liabi* 
lity commenced, that is from the time when they first took up the shares. 

Notice (--This liability is not however enforceable until a valid notice has been 
given in accordance with the articles of associatiem and the provisUnis of the Act ; Che 

(46)Rajib Nath r. Chotonagpur Banking Assn. [1948] Pat 443 reversing the 

of Shearer J. in chotonagpur Banking Assn, v, Hajib Nath [1947] Pat. 40, 12 B.It 
579, 225 I.C. 224, 
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mere pasting of the resolution mill not coxistitute i valid call (47). The mdct demand 
by a company which has acquired the rights of another company in respect of its 
uncalled cafdtai cannot take the place a formal call (47). No party could be siied * 
for non'^payment of a call till he had received the notice thereof though the statute did 
not expressly require notice (48). 

Time and place :-~Lord Esher said: **l diT'not wish it to be supposed that my 
decision in this case rests only on the costs. I take it to be the very essence of the 
call that the time and place for payment should be determined” (49). But where the 
place and the person to whmn the payment of the call was to be made were not specified 
in the resolution making the call and a notice of that call subsequently inserted in the 
local newspapers specified all these matters, it was held that the call was properly 
made (50). It is not necessary that the time and place of payment should be spewed 
in the resolution authorizing the making of the call. Ihis should be done subset 
quendy (5!). 

Authority which will make the call :—^As the Act is silent as to the authority 
which will make calls in a going company, the provision should be made in the articles. 
Where they empower the board of directors to make calls and fix the liability on the 
shareholders to pay the amount at die time and place appointed, the call can only 
be made by a resolution of the board indicating the amount of the call and the 
time and place at which and the person to whom it is to be paid (52). Even if a 
notice is subsequendy issued to the shareholders, it cannot cure any defect in this 
respect (52). An instalment payable by the terms of issue is not a call (53). 

Who can exercise the power :—^Unless the power to make calls is expressly 
reserved to the company in general meeting, it may be exercised by the dircaors (54). 
Directors may make calls with the sanction of a general meeting or of the liquidator in 
a voluntary winding up (55). In making calls the requirements and fonnalides stated 
in the articles must be strictly observed and complied with (56). An invalid call may 
however be confirmed by a duly convened and constituted board meeting (57). 

Where call is inTalid:—A call made by the directors when the number of direc¬ 
tors is below the minimum prescribed in the articles (58), or at a meeting without the 
necessary quorum (59), is primo fade invalid. But if a director is a party to the 
resolution making the call, he will be estopped from denying his liability (60). 

Resolution It is not necessary for a resolution making the call to specify the 
time for payment or the person to whom or the place where the call is to be paid (61). 


f47)Pabna Dhanabhandar Co. v. Foezuddin [1932] C. 716, 59 Cal. 1186, 36 C.WN. 589. 

(48) Miles 0 . Bough [1842] 3 Q B. 845. 

(49) Cawley & Co. [1889] 42 Ch. D. 209 (236). 

(50) Sheffidd dec. Ry. Co. v. Woodcock [1891] 7 M. dc W. 574. 

(51) Collector of Moradabad v. Equity Insurance Co. [1948] O. 197, 1948 O.W.N. 172. 

(52) Pioneer Alkali Works v. Amiruddin [1^26] 50 Bom. 461, 28 Bom. L.R. 441 ; Cawley 
dt Co. [1889] 42 Ch. D. 209. 

(53) Alexander v. Automatic Telephone Co. [1900] 2 Ch. 56. 

(54) Ambcrgatc Ry. Co. v. Mitchcl [1849] 6 Rv. & Can. Cas. 235. 

(55) Ladd»8 case [1893] 3 Ch. 450, 

(56) Chubwa Tea Co. v. Barry [1866] 15 L.T. 449. 

(57) Austin’s case [1871] 24 LX 932. 

(58) Bottomley’s case [1881] 16 CtL D. 681. 

(59) London de S. Counties Land Co. [1886] 31 Ch D. 223. 

(60) York Tramways Co. v. Willows [1882] 8 QJB.D. 685, 46 L.T. 296; Faurc E, Accumu¬ 
lator Co. V. Fhillipart [1888] 58 LT. 525. 

933] B. 80, 35 Bom. L.R. 26 following Newrv 6c Ennysklllen 
ri848J 2 Sx, 119, 17 L.?. Ex. 102, and Johnson ti. Lyttle’s Itoti 
D. 687. But see Bhagirath Spinning 6c Weaving Co. u. Balati 
OT. 178, 22 Bom. L.i 87, 125 td 419. ^ 


(61)Dhanraj v. Wadia [ 
Hy. C6. V, Edmunds 
Agency [1877] 5 Ch* 
[1930] B. 267. 54 B 
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In the Inst dted case it has been beld that when the agents sign In the notice of call 
**by order of the board/’ there is the presumption that the agents act properly. The 
first proposition however appears to be doubtfuL But their Lendships gutudedly say 
that even if such a resolution is necessary it is a matter which the parties can Wjsive. 
In an earlier case Madgavkar and Allison |J. held (62) that where In their resolutions 
the directors omitted to mention the dhiount, time or place of payment* the calls were 
Invalid and ultra vires and the company was not botmd by such ultra vires act. 

A call is made in point of time when the resolution is passed and not when notice 
of the call is given. Therefore a shareholder cannot legally transfer his shares after 
the passing of such resolution, without paying the call, though he has executed a deed 
of transfer before notice of the call was served on him (63). 

A call is owing from the date of the resolution making it, although it may be 
payable at a future date (64). Where the resolution made on the 13th March stated 
that a call of £5 per share should be made on the 30th March to be paid on the 1st 
May it was^beld that the call was not invalid because the resolution was prospective (65). 

Court’s power to interfere As a general rule the Court will not interfere with 
the internal management of a company by inquiring into the necessity or propriety of 
making a call in a going company (66). But it may do so in exccptiottal cases, as for 
instance, where a call was made on two only of several shareholders (67). 

Making two calls at one meetiiig :—^Where the amount of a call is limited by the 
articles, the directors can validly at one meeting make two calls, each for the maximum 
amount, payable on different dates (68). A call is owing from the day on which it is 
made although it be ’’payable” on a subsequent date (69). 

Money or money’s worth to be paid; —^Thc specialty debt under the English law 
resulting from a call on shares can only be discharged by accord and saii<ifa( tiou 
when the company has received money or money’s worth. For this purpose the consi 
deration given by way of payment mUvSt be something which is regarded by the partiev 
as fairly representing the sum to be discharged. The consideration must not be a 
clear blind or clearly colourable or illusory (70). 

LtabiUly on shares issued at a discount :—It being ultra vires for a company to 
issue shares at a discount, or by way of bonus, althtJUgh authorized to do so by the 
articles, the holders of the shares so issued are not thereby relieved from liability in a 
winding up to calls for the amount unpaid on their shares, for the adjustment of right> 
of the contributories inter $e as well as for payment of the company’s debts and costs 
of the winding up (71). 

Actum for call :—In an action for call it was held that (1) it was not necessary 
to prove the making of a call; (2) the minutes not signed by the chairman were not 
evidence of the call; and (3) the minutes of a subsequoat meeting confirming the ac t 
of a prior meeting were not evidence of what took place at the prior meeting (72). 


(62) Bhagirath Spinning Sc Weaving Co. v. Balaji (supra). 

(63) Queen n. Londonderry dec Ry. Co. [1849] 13 Q.B. 9QS. 

(64) Indian C. N. & Tramna Co. n. Padamsey [1934] B, 97, 35 Bom. L.R. 32, 150 IC 
467; Faure E. Accumulator Co. (supra). 

(65) Sheffield &c Ry. Co. c Woodcock [1841] 7 M. d£ W. 574. 

(66) Bailey v. Birkenhead Ry. Co. [1850] 12 Bieav. 433; Odessa Tramways Co. Mendel 
[1878] 8 Ch. D. 235. 

(67) Calloway u, Halle Concert Society [1915] 2 Ch. 233. 

(68) Universal Corpn. v, Hughes [1909] S.C 1434. 

^ 312 . 

[*^381 Ch. 458 (CA.). 

A.C 299. 

(72) Cornwall &c. Mining Co. [1860] 5 H. ft N. 423. 
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in M mdiM Idr call t^To an action ioir call It is not sufficient answer 
for the defendant to say that he has repudiated the contract because of misrepresenta* 
tion in the prospectus. In order to succeed he must show not otfij that he has repu* 
diated the contract* but that he has after discovering the misrepresentation complah^ 
of taken prompt steps to have his name removed from the register (73). A statement 
that **no further calls are contemplated*’ affords no defence to an action (74). In a suit 
for call the plea was that the d^endant was induced to become a shareholder by the 
fraud of the plaintiff company; held that the plea was bad as it did not show that 
the defendant had ceased to be a shareholder* or discovering the fraud he renounced 
the shares and all benefit to be derived from them (75). 

Ittjimction aa^aiast forfeiture':~~A shareholder who has subscribed on the faith 
of a prospectus* which was false in material particulars* was entitled to an injunction 
against an action for calls* although the directors had themselves been deceived and had 
been guilty of no wilful fraud (76). Where the liability of the shareholder to pay the 
call is questioned* the Court may restrain the company from declaring the shares 
iorfeited during the {)cndeiU 7 of the suit (77). In such cases the plaintiff is usually 
required to pay die amount of the call into Court* but this Is not necessarily a condition 
precedent (78). 

Future call ;—If a share has been forfeited for non>payment of a call, a future call 
for the same amount may be made upon the purchaser of the forfeited 8harc8(79). 
Where it is stated that *’do further calls arc contemplated” this does not amount to an 
assurance or pledge that no call at any time shall be made (80). A company may 
prove, in the administration of the estate of a deceased shareholder whose estate is 
insolvent, for the estimated value of the liability to future calls in respect of the shares 
standing in hh name (81). 

Paymenl by instalment:—^A contract allowing payment of share money by 
instalments is determined by the winding up, and die liquidator may make immediate 
call (82), The liquidator in a voluntary winding up may enforce payment of a call 
previously made by the directors (83). 

Transfer of shares before call becomes payable :—If a transfer of shares has been 
made and registered after a call has been made* but before the amount has become 
payable* the transferor, in the absence of a contract to the contrary, may be liable (84). 
In this connection the following dictum of Lindlcy L. J. should be borne in mind: 
^‘Thc word ’share’ docs not denote rights only—It denotes obligation also and when a 
member transfers his share, he transfers all his rights and obligations as a shareholder 
as from the date of die transfer. He does not transfer rights to dividends and bonuses 
already declared, nor docs he transfer liabilities in respect of calls aheady made but 
he transfers his rights to payments and his liabilities to future calls” (84). 

When shares arc transferred after a call has been made* the liability is not tranS'- 
ferred to the transferee (84). The company can protect itself by refusing to register 

(73) First National Rednsurance Co. u. Greenfield [1921] 2 K.B. 260 explaining Bwlch-y- 
Plwm Lead Mining Co. v, Baynes [1867] L.R. 2 Ex. 324 and Aaron’s Reefs u. 
Twiss [1896] A.C. 273. 

(74) Universal Corpn. v. Hughes [1909] S.C 1434, 

(75) Deposit Sc G. L. Asscc. (5>, n. Aycough [186SJ 6 E. Sc B. 761. 

(76) Smith u. Reese River Co. [1866] I..R. 2 Eq. 264. 

(77 Lamb u. Sambas Rubber Co. [1908] 1 Ch. 845. 

(78) Tones u. Pacaya Rubber Co. [1911] 1 K.B. 455 at p. 459. 

(79) Isfew Balkis EmtcUng u. Randt Gold Mining Co. [1903] I K.B. 461, [1904] A.C. 165. 
(801 Per Willes in Accidental « Marine Insce, Corpn. [1866] 15 L.T, 182* 183. 

(81) In re McMahon [19001 I Cb. 173. 

(82) Cordova Union Gold Go. [18911 2 Oi. 580. 

(83) Stone %k City Sc County 1^ fl878] 3 CRD. 282, 299, 305^ 

(84) Tbytof, Phimps Sc Rickiml'e me 1 Ch. 306. 

109 
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tlie txauisfer until the cell ie |»aid(S5)« But if the former bolder pays calli, even after 
forf^tufe» this will relieve the purchaser (86). 

' Set oft A did>t due and owing by the company to a shareholder, but not one 
which is only payable at a future date, can be set off against a sum due from him 
upon calls while the company is a going concern (87). Calls due from a shareholder 
who is also solicitor of the company may be set off against his bill of costs (88). An 
agieement to set off a present liability the company against future calls is also 
good (89). But a set off within three months of a winding up will be regarded as a 
fraudulent preference (90). 

An agreement that the calls shall not be payable in cash but only by set off against 
goods supplied by the shareholders is ultra vires (91)^ ' 

Call after death :— ^A call made after the death of a member is payable out of his 
estate (92). If there is no legal personal representative of a deceased shareholder, the 
Court for realization of the call money grants administration to the company*s nominee 
as a creditor of the deceased person’s estate (93). In the case of bankruptcy of a 
member, the company may prove not only for calls actually made, but also for the 
estimated amount of future calls (94). 

Payment in advance of call :—^The directors may, if authorized by the articles, 
allow shareholders to pay amounts in advance of calls and may p:iy interest thereon if 
it be for the benefit of the company (95). Such a shareholder becomes a crc'ditor of 
the company; so, if there is no profit the interest may be paid out of capital (96). But 
it docs not follow that he is entitled to repayment of the amount so advanc ed (97). 

An agreement by a company to treat moneys which the director pays under a 
guarantee of the company’s overdraft as payment in advance of calls on his shares docs 
not enable him to set off moneys so paid, after winding up commenced, against calls 
made on the shares by the liquidator (98). 

Limitatioii :—Under art. 112 of the Limitation Act (IX of 1908) the period of 
limitation is 3 years from the time when the call is payable. As to the deposit and 
allotment moneys the limitation is 3 years from the date on which the allattee, e\cn 
if he is a subscriber to the memorandum, is registered as a shareholder (99). But if the 
company goes into liquidation, the official liquidator c^n enforce a call though as 
against the company it is barred by limitation (1) or by the provision of the C.odc of 
Civil Procedure (2). 


(85) New Balkis &c. u. Randt G. M* Co., supra. 

(86) Randt Gold Mining Co. [1904] 2 Ch. 468. 

(87) Habershon’s case 71868] 5 £q. 286. 

(88) Ramweirs cm [18811 45 L,T. 431. 

(89) Jones Lloyd St Co. [1889] 41 Ch. D. 159, 

(90) Washington Diamond Mining Co. [1893] 3 Ch. 95 (C.A.); sec s. 231 of this Act 
and s. 54(1) of the Provincial Insolvency Act. 

(9!) Austin’s case [1871] 24 L.T. 932. 

(92) New 2;ealand Gold Extraction Co, v. Peacock [1894] 1 Q,B. 622. 

(93 Tomlinson u. Gilby fl88SJ 54 L.J. (P.) 80. 

(94) In rc McMahon fl^J 1 Ch. 173; sec also West Coast Goldfields [1906] I Ch. 1. 

(95) Sykc’8 case [1872] 13 Eq, 255. 

(96) Lock u, Queensland Investment Co. [18961 A.C, 461. 

(97) London Sc Northern S. S. fco. v. Farmer [19141 W.N. 200, 111 L.T. 204. 

(98) Law Car Insurance Corpn. [19121 1 Ch. 405. 

(99) Matichand v, Delsukhram [1893] 17 Bom. 469. 

(l)^rabji u. Iswardas [1896] iO Bewn. 554; Vaideswara v, Siva SubiaiiMiniya [19081 
31 ^d. 66; Jagannath u. U. P. Flour Mills 11916] 38 All. 347; Prayan Prasad 
o 130 IC. 534; Re WfaitebouM Sc Co. [1878] 

n La*e»* DreM Amo. ». PalbroeAc [1900] 2 Q.B. 376. . , , 

(Z)^ra Dim Mtttsoree Electric TrmwKp Cp. [1928] A. 272, 30 AIL 476, 26 AJUJ. 
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in somtji v, Imattdas (1) Setgtmt C. J. obtemd «» foUowst ‘This secdon (s. 61 of 
Act VI of 1882, s. 156 of the Act of 1913) corresponds to i, 38 of the English Companies 
Act of 1862, the efitect of which was fully considered by Sir George Jessel in 4n r 0 
Whitehouse St Co* 9 Ch. X>. 596 at p. 609. After pointing out that the section creates 
a new liability as regards the shareholders the Master of the KoUs hdd that the omitri- 
bution under the s^tion included unpaid calls made before the winding up as wdl as 
those made after the winding up. ‘It is true,' he says, ‘that a call made before the 
winding up Is a debt due to the company, but that does not affect the new liability to 
contribute.* Nor can it in this view the section affect the liability created by the 
section that the debt was barred.^* This view was fully endorsed by Piggot and WaUh 
JJ. in Jagannath v. U* P. flour Mills(^) where their Lordships said; ‘A question of 
principle has been raised apparently for the first time in this Court namely, as to 
whether an unpaid call, due from a shaieholder to a company, which has become 
time-barred under art. 112, Limitation Act and has ceased to be recoverable debt by 
the company, may yet be recovered if at any date subsequent to its having become 
time*barrcd the company is wound up.** Then after referring to ss. 125 and 15! of the 
Act of 1882 corresponding to ss. 159 and 187 of the present Act their Lordships went 
on—“Really it is not c\en the right of a company which is being enforced by a 
liquidator. It is a statutory right of the creditors of a company to enforce against the 
contributories of an insolvent company through the Court the obligation which the 
shareholders took upon themselves, when they originally subscribed, in the event of 
insolvency subsequently overtaking the company.” But in a recent case where the 
purchaser of unpaid calls in execution of a mortgage decree against the company, after 
the compiiny had gone into liquidation, sued the shareholder for the unpaid call, it 
was "held by C, C. Chose, A.C.J. and Pearson J. that Art. 112 of the Limitation Act 
applied and the suit was barred by limitation and that the fact that the liquidator was 
a patty to the suit did not improve the plaintiff’s position (4). See in this conneaion 
notes to 8. 21 ante and Viswanath v. Holyland Cinetone, Ltd. (5). 

Now the question is whether in respect of this new liability arising under s. 156 
of the present Act arts. 112, 115 or 120 of the Limitation Act, will be applicable. The 
Bombay High Court held in 1886 that art, 120 applied (6). But the Allahabad High 
Court has held that in such a case art. 115 applies and where the shares had been 
forfeited time runs from the date of forfeiture (7). The Oudh Chief Court has however 
pointed out in a later case (8) that when a suit to recover call money has been liarred 
by limitation, and the name is kept in the rc^ster as a shareholder, the forfeiture docs 
not revive the debt and the company cannot claim that limitation should run from the 
date of forfeiture. Sec notes to ss. 156 and 187. 

The power of making calls being in the nature of trust should be exercised for the 
general Wnefit of the company (9). 

JurisdicBon j—^A suit by a company for recovery of arrears of allotment money and 
call money due on shares allotted is cognizable by a Court of Small Causes (10). S. 159 

(2) makes an exception with regard to the liability of a contributory, no claim founded 
on such liability being cognizable by any Court of Small Causes sitting outside the 

(3) Jagannath v* U. P. Flour Mills, supra. 

(4) Pabim Dhanabhandar Co. n. Promode Chandra [1932] C. 382, 51 ai^J. 588, 137 

I.C. 380. 

(Sui9^ A. 739, [1939] A.L.J. 950, 

(6) htxm Spinning dc >^ving Co. o. Manek Haji [18861 10 Bom. 483. 

(7) Bishambhar t». Agra Electric Stoics [1932] A. 342, [1932] A.L.J. 354* 

(SlShri l^halakstoi Sugar Gorpn. v. |as]it [1933] O. 285. 

(9) Alexander v* Automaric Telephone Co. [1900] 2 Oi. 56; Gilbert*s case [18701 S 
^ Qi* App. 559. 

(l0)Te0|to‘ Bank u. Chanati Bam [1933] L* 657, 143 XXI 723. 
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Bresidency towns. But Mr, Justice Petterson of the Calcutta High Court seems to Ixavc 
taken the view that a daitn against a shareholder of the balance due on his shatns 
is not of the nature of a claim cognisable by a Court of Small Causes in view of 
8, 159 (2) (II), 

For calls in the winding up see s. 187 and notes thereto. 

14. If a sum called in respect of a share is not paid before 
or on the day appointed for payment thereof, the person from 
whom the sum is due shall pay interest upon the sum at the rate 
of five per cent, per annum from the day appointed for the pay¬ 
ment thereof to the time of the actual payment, but the directors 
shall be at liberty to waive payment of that interest wholly or in 
part. 

Interest after forfeiture of share, Interest on calls in arrear can be recovered 
after forfeiture of the share for non-payment of call (12), especially if there is a special 
contract in the articles such as this; “Any member whose shares have licen forfeited 
shall notwithstanding be liable to pay all calls, instalments, Interest and expenses in 
respect of such shares at the time of forfeiture together vi^ith interest thereon from the 

time of forfeiture until payment at.per cent, per annum” (13). But where a share 

has been forfeited before the day for payment of a second call arrives, there is no 
liability for payment of the second call (12). 

Where the articles provide tliat forfeiture should extinguish all rights relating to 
the share, that the shareholder should remain liable to pay calls owing at the limfc of 
forfeiture, interest cannot be recovered upon the arrears of call (14) in the absence of 
a special contract (15), 

A forfeiture after notice in which interest is claimed from the date of the call and 
not from th» date fixed for payment is invalid (16). In the absence of a provision for 
interest after notice to pay on a fixed day, interest was allowed at 5 p.c. per annum 
in the case noted below (17). 

15. The proviaons of these regulations as to payment of 
interest shall apply in the case of non-payment of any sum which, 
by the terms of issue of a share, becomes payable at a fixed time, 
whether on account of the amount of the share, or by way of pre¬ 
mium, as if the same had become payable by virtue of a call duly 
made and notified. 

16. The directors may make arrangements on the issue of 
shares for a difference between the holders in the amount of calls 
to be paid and in the times of payment. 

(11) Pabna Dbanabhandar Co. v. Foezuddin (19321 C 716, 59 Cat 11S6, 36 C.W.N. 589. 

(12) Faure Electric Co. v. Phillipait (1888] 58 Lt. 525, 

(13) ^bi^i;. Standard Aluminium 8c Brass Works (1925] B, 321, 49 Bom. 715, 88 

{l4)Sioi-kcn*8 case [1868] 3 Ch. App. 412, 

(15) Bishambhar v, Agra Electric Stores, supra, 

(16) J^hn^ V. Lynle^ Iroa Agency (1877] 5 Ch, D. 687; Cawtey’a &c. [1889J 42 CSi. 

(17) Barrow’* cate (1868J 3 Cb. App. 784. 
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This r«|;ulatioii is aulluiri%e<} by s. 49. in the absence of such an anangement, 
calls made on one or more members only to the exclusion of the others are prima fack 
invaUd (18). 

17. The directors may, i£ they think fit, receive from any 
member willing to advance the same all or any part of the moneys 
imcalled and unpaid upon any shares held by mm; and upon all 
or any of the moneys so advanced may (until the same would, but 
for such advance, become presently payable) pay interest at such 
rate (not exceeding, without the sanction of the company in general 
meeting, six per cent.) as may be agreed upon between the member 
paying the sum in advance and the directors. 

Payment in advance of call :—^Thc directors may receive payment from a share* 
holder of any amounts remaining unpaid on his shares (19)» and may pay out of capital 
or any other assets interest on sums so paid up in advance of calls (19), Where creditors 
were pressing lor payment of their dues upon an insolvent company, the directors could 
pay them and accept the money from them in anticipation of calls (20). But share¬ 
holders who had made the advance with full knowledge of the presentation of the 
petition which led to Uic winding up order were not entitled to adopt the alternative 
of treating it as paid up on their shares in anticipation of calls (21). In the last 
cited case the directors of the bank thus in insoUent condition proposed to their 
shareholders that the holders of £ 10 shares on which £ 7 has been paid, should advance 
£3 on this alternative ciz., that if the bank should l>e able to go on, the advance was 
to be treated as a loan at 10 p.c. interest, while if the bank were wound up, the advance 
was to be taken as paid upon their shares in anticipation of calls. 

As to the construction of an agreement to pay interest at a particular rate free of 
Income tax sec Noel v. Trust Agency Co, (22). There is nothing ultra vires in an 
article providing for payment of such interest out of capital (19). The money so paid 
will not however be regarded as a loan to the company and cannot be repaid (23). 

Power is fiduciary The power is a fiduciary one and must be exercised bona 
fide for the benefit of the com[>any (24). If the directors exercise the power for their 
own interest only, the transaction may be set aside (25). But the directors not being 
trustees for the creditors, the latter cannot complain if the power has been exercised 
in such a way as to diminish the fund available for payment of the company’s debts (26). 

Right ill surfiltts assets :—In the winding up of a company if after payment of 
debts there are surplus assets for division amongst the shareholders, the amount paid 
in advance with interest up to the date of repayment will be repayable before the 
balance is divided (27). 


(18) GaUoway u. Halle Conceit Society [19151 2 Ch. 233. 

(19) Lock V, Queensland Investment Co. [18961 1 Ch. 397, [18961 A.a 461. 

(20) Ramweirs case [1881] 45 L.T. 431. 

(21) Oriental Commercial Bank [1868] L.R. 5 £q. 420. 

(22) 19371 Ck 438. 

(23) London dt Northern Steamship Co. v. Farmer [1914] W.N, 200, 111 L.T. 204. 

(24) GUbm’s case |1870J 5 Ch. App. 559; Alexander v. Automatic Telqiliotte C6. 

(25) Syke*s case [1872] 13 Eq. 255. 

^6) Poole, Jacksbn Sc Whyite^s case [1878] 9 Ch. D. 322. 

(27) Exchange Drapery Co. [i888J 38 Ch. D. 171. 
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Transfer and transmission of shares. 

18. The instrument of transfer of any share in the company 
shall be executed both by the transferor and transferee, and the 
transferor shall be deemed to remain holder of the share until the 
name of the transferee is entered in the register of members in 
respect thereof. 

IKstiactsm l»elweeii tiraii«f«r mud transmisdioa :—“The word ‘transferted* applied 
to transfers inter vivos and must be distinguished from transmission* which is a proper 
tenn for what happens on dcath“{28). “Transmiswon, is used to express the legal 
result which follows from death, but not to express the actual step which is necessary 
to invest the new holder. That is done by transfer”, i,e., a change in the register 
of members (29). 

Slum ineludcts rights «s vroli as oUigatioiis :—“The word share does ncit denote 
rights only^-'it denotes obligations also; and when a member transfers his share, be 
transfers all his rights and obligations as a shareholder as from the date of the transfer. 
He does not transfer rights to dividends and bonuses already declared, nor does he 
transfer liabilities in respect of calls already made, but he transfers his rights to future 
payments and his liabilities to future calls” (30). 

Blank transfers :—^In the case of a transfer of shares in blank, the transferee is 
entitled to fill in the necessary particulars including his own name as transferee and the 
date of the transfer, after the death of the original transferor, and the transfer so made 
will be a valid one (31). But a person who without inquiry takes from ancuhrr an 
instrument signed in mank by a third party and fills up the blank, cannot, even in the 
case of a negotiable instrument, claim the benefit of being a purchaser for value without 
notice, so as to acquire a greater right than the jicrson from whom he himself retci\c<l 
the instrument (32). If the holder of a bank transfer, acting beyond his aurhonty, 
up the transfer with the name of a transferee, and the transfer is registered, the trans¬ 
feror will be estopped, and if the purchase be for value without notice, he will get the 
shares, but not if he in fact knew that the agent had only a limited authority (3^). 

The holder of a blank transfer may fill in his own name and get the tran<ifer regis¬ 
tered holding the legal title to the shares as security (34), and in that case he may sell 
the shares on failure of the mortgagor to pay after a reasonable time (.^41. He can also 
transfer the security and fill in the name of the purchaser; but he is not entitled to 
mortgage the shares (35). 

The transfer in blank of a certificate may, in the case of a mortgage, give a gootl 
title, if there is an intent to transfer, hut the duty of the transferee from an earlier 
mortgagee of such document cannot give a good title, unless he has a good title 
himself (36). 


(28) Sec note (23), supra. 

(29) Per Lord Dunedin in Brassard v. Smith fl925] A.C. 371 at pp. 375, 376. 


juuiTu ju/uneain m j>rassara u. omiifi at pp. .>/a, ofo, 

(30) Per Lindley L. J. in Taylor, I^iillips & Rickard’s case [18971 I Clt. 298 at pp. 306, 
» 307. 

A 4 ^ ^ ‘i 


1109. 


d ^<> 7 . 

'(31) Bengal aik MiMs Co. [1941] 45 C.WJN. 

(32) France v. dark [18841 26 Ch. 0. 257. 

(33) Lord Sheffield v. lAmdaa Stock Bank [1888] 13 App. Cas. 333; tondon J. S. Bank 
J; Simmons [1892] A.C. 201, 

(34) ]^crge8 V. &iideman, Oarkc & Co. [1901] 1 Ch. 70, [1902] 1 CSi. 579; Ex. p. 

^ W.K. 203; Stubbs n. $hm {1910) 1 Ou 632. 

Vs Simmoiui (supra). 

(36) Per Vaugham Williams J. In Pry v. fkmme {1912] 3 ILB. M, 991 
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ly dqMMRitiitg widb the tamp^ a twisfcr liifUaiiJc executed by the ^wtgagor 
togeih^ with the share certificate* a good equitable skuvity may be given and notice 
the company Is not necessary lor peifiecting the mortgagee’s tide (37). But where 
the company itself is an incumbrancer* notice should be given to the company (SB). 

In the case of a mortgagee of shares by deposit of the share certificate together 
with a blank transfer, the fact that the mortgagee In giving notice requiring payment 
makes a mistake as to the amount due on the mortgage and demands too much is not 
a ground few Invalidating the exercise of his implied power (39). If a debtor deliveis to 
his creditor a blank transfer by way of security that docs not however enable the creditor 
to delegate to another person authority to fill it up for the purposes foreign to the 
original contract (4fi). 

Transfer*'need not be by deed :—It is not necessary that a transfer should be by 
deed sealed and ddivered (41). In certain cases shares may validly be transferred even 
without any instrument of transfer, e.g., where shares are sold to enforce a Ikn. But 
shares transferred by delivery of scrip is illegal (42). Ax{ stamped tramfer 

will be validated by payment of the duty and penalty (43). 

In the case of a transfer the question is whether the transferor has agreed to 
transfer and the transferee to accept the shares (44). Where the articles do not require 
a deed, a transfer in blank filled up later will convey to the transferee not only the 
equitalile, but also the legal title (45), f>., the legal right to call upon the company to 
register the transfer. But until registration no legal title, strictly speaking, accrues (46) 
a I any rate until all necessary conditions have l>ecn fulfilled to give the transferee as 
between himself and the com|)any a present, absolute, unconditional right to have 
the transfer registered (47). 

Where a shareholder has an absolute right to transfer his shares, the transfer is 
complete as soon as the parties sign the deed of transfer (48). 

Transfer executed by transferor alone :—Where the articles, as here, provide 
that the instrument of transfer is to be executed both by the transferor and the transferee, 
a transfer executed by the transferor alone docs not possibly pass the title (49). But a 
transferee who lias not signed the instrument of transfer may be liable if he has been 
registered as a sliarcholder and has acted as such (50). Now see the new s. 34. 


(37) Socl€tc General v. Walker [1886] 11 App. Cas. 20; France v. Clark [1883] 22 Ch. D. 

830, [1884] 26 D. 257; Colonial Bank v. Whinney |1886] 11 App. Cas. 426. 

(38) Bradford Banking Co. v. Henry Briggs, Sons & Co, [1886] 12 App. Cas, 29. 

(39) Stubbs V. Slater [1910J I Ch. 632, 

(40) France z\ Clark (supra), 

(41) £.r. p. Sargent [1873] 17 F.q. 273. 

(42) Princess of Reuss v. Bos [1871] 5 ILL, 176; Me Eucn n. West London Wharves 
Co. (1871] 6 Ch. App. 655. 

i» (43) Indo-China Steam Navigation Co. [1917] 2 Ch 100. 

(44)Langer’s case [1868] 37 LJ. Cli. 292, 18 L.T. 67. 

{iS)Ex. p, Sargent (supra); Davies’ case (1875] 33 L.T. 834; Langer’s case (supra)* 

(46) Soci€te Generale v. Walker (supra); Nanney v. Morgan [18871 35 Ch. D. 5y8. 

(47) M(K>re t*. Western Bank [1891] 2 Ch. 599; Peat c. Clavton [19061 1 Ch- 659; 

Himmer v. Webster [1902] 2 Qi. 163; Ireland n. Hart {I90'2] 1 Ch, 522. 

(481 Swan Mai t». Shiv Oiaran [1923] 71 l.C. 814, 

{49)Ortegom v. Brown, Jabson & Co. [I878| 38 L.T. 145; Murray n. Bush [1873] 
H.L. SO; Me Euen v. West Iiondon Wharves (supra); Musgrave and Hart’s case 
[18^ 5 Eq. 193; Marino’s case [1867] 2 Oh. App. 596; I.«ondon Foundars’ Assn. 
V. Clarke flSSSf 20 Q*BD. 576; Ex. p. Hennessy [1850] 2 Mac & Cord, 201: 
v* kamchatidra [19221 45 Mad, 537. &. 34 (3). . 

(50)Ctttininghdin« Glasgow Bank [1879] 4 App, Cas. 607; Tamine Co. [1884] 25 
Ch, D, 118* 

<51)T#niliic Co. [1884] « C5lt* a 118. 



800 


DSTOIAN COMPANY LAW 


[REG. 1$ 


ImgitbrithMi s^Minor intgolaritiei may not affect the tmnafen or may be condone 
ed or the partied may be estopped (51). Wrong distinguishing numbers wHl not affect the 
transfer (52), nor if the numbers are not inserted by mistake (53). Non-observance of 
the requisite formalities is however a fatal defect (54). 

Frovisioa for pre-eisi|ition i—Whcrc the articles provided that whenever any 
member ceased to be employed by the company, then that member dtiould transfer 
any ordinary shares held by him to a person named by the directors on notice and 
that the **fair value of any ordinary share within the meaning of the clause shall be a 
sum equal to the proportion of the value of the assets of the company, exclusive of 
goodwill, appearing on the books of the company to which the said shares shall be 
entitled on winding up,” and it was further provided that **thc certificate of the 
directors as to such amount shall be binding and conclusive,” it was lield that in 
arriving at the value of the shares belonging to the appellant which he was transferring 
under the articles, the directors were entitled to write off from the value of the whole 
assets, exclusive of goodwill, as they appeared in the last balance sheet, a sum by 
way of depreciation (55). 

Where under the articles the directors had power at a general meeting by a 
three-fourths majority to determine that the shares of any member should be sold to 
other members and to fix the price, it was held that the company could not acquire 
the shares of a member at any price it liked or without ascertaining their value (56), 
but they could determine the price at a fair valuation, provided that the resolution 
passed for that purpose had not been prompted by ill-will or any predatory intention (56). 

Where a company undertakes to sell the shares of a shareholder, the position of 
its managing director in negotiating and completing the sale is clearly one of fiduciary 
character and utmost good faith should be observed in the transaction. If any advantage 
was obtained by the managing director as the fruit of the sale, the benefit must go 
to the owners of the shares (57). 

A provision in the articles for a compulsory transfer of shares is not repugnant to 
the nature of personal property, nor obnoxious to the rule against perpetuity (58). 

Cottstnictson :~-ArticIcs restricting transfer of shares should be so construed as 
not unreasonably to prevent shareholders from fairly and reasonably exercising their 
powers as members (59). 

Purehater at Court sale The position of a purchaser at a Court sale is neither 
better nor worse than that of a private purchaser (60). 

A purchaser of shares subject to a lien is bound by it, but he may require the 
company to resort first to any shares remaining in the liands of the vendor (61). 

If a transfer is made to a firm in its firm name, the company may reject the 
transfer (62). 


(52) Ind»s case [18721 7 Ch. App. 485. 

(53) Iethcby and Christopher Ltd. [1904) 1 Ch. 815; Bishop's case [1872] 7 Ch. App. 
296 XL 


(54) Hakim Rai v. Peshwar Bank 119151 162 P.W.R., 31 LC. 865. 

(55) Jacobson v. Jamaica Times [1921] 90 L.J.P.C. 100. 

(56) Phillips V, Manufacturers^ Securities Ltd. [1915] 31 T.L.R. 451, [1917] ll6 L.T. 290, 


86 L.J. Ch. 305. 

(57) Co-operative Co. o. Bhagwan Das [1930] A. 615, 

(58) Borland's Trustee o. Steel Bros. Sc Co. [1901] I Cl 
^ Securities Co. [1917] 86 LJ. Ch. 305, 116 L.T. 
f59i Hobson Houghton & Co. 119291 1 Ch. 300. 


290. 


, AJL.J. 1396, 128 I.C. 229. 
279 ; PhWip, V. Manutacturere’ 


:60)^nilal V. Gordhan Ac. Co. [1917] 41 Bom. 76; KagaUiu»n v. Ramchandra [1922] 
45 Mad. 537. 

WN- «33, 69 L.T. 282. 

(62)Va0iaiio A. CbUterk, [1910] 103 L.T. 211. 
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rttumcUoioii i —letter of reounciatioii in favour of a nominee and 
aceeptance by the latter of an allotment of bonus shares is not a transfer of sham 
within the meaning of this regulation (63). 

For transfer of shares in a private company see notes to $. 2(1) (13). 

See the new s. 34, For other cases see notes to ss. 28 and 38. 

As to stamp see Art. 62 (a), tStamp Act and *'Stamp Ehity'' in Appendix F, 

19. Shares in the company shall be transferred in the 
following form, or in any usual or common form which the 
directors shall approve: 

I, A B. of , in consderation of the 

sum of rupees paid to me by C D of 

(hereinafter called “the said transferee”), do hereby transfer to the 
said transferee the share (or shares) numbered in the 

undertaking called the Company limited, 

to hold unto the said transferee, his executors, admmistrators and 
assigns, subject to the several conditions on which I held the same 
at tne time of the execution thereof, and I, the said transferee, do 
hereby agree to take the said share (or shares) subject to the condi¬ 
tions aforesaid. As witness our hands the day of 

Witness to the signatures of, etc. 

Immaterial omiaslon :—Under aitides which provide tluit "every transfer must 
be in writing and in the usual common form/’ the directors cannot refuse to register 
a transfer because it omits particulars which w'otild be found in a common form* 
but are in the circumstances immaterial (64). In a transfer of shares an error in the 
distinguishing numbers is tmmateriaU provided the transferor has at the time a sufficient 
number of shares in the company (65). 

20. The directors may decline to register any transfer of 
shares, not being fully paid shares, to a person of whom they do 
not approve, and may also decline to register any transfer of shares 
on which the company has a lien. The directors may also suspend 
the registration of transfers during the fourteen days immediately 
preceding the ordinary general meeting in each year. The directors 
may decUne to recognise any instrument of transfer unless— 

(a) a fee not exceeding two rupees is paid to the company 

in respect thereof; and 

(b) the instrument of transfer is accompanied by the certi¬ 

ficate of the shares to which it relates, and such other 
evidence as the directors may reasonably require to 
show the right of the transferor to make the transfer. 

If the directors refuse o register a transfer of any shares, they 
shall within two months after the date on which the transfer was 

i{63)BaDte SbiMdng Co. 119201 I Ch. 251. 

{cnixibbef v. Chiittopher (19041 1 Ch. 815. 

/S)Ud’$ auc I18n] f Ch. Ato: 48$. 

m 
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lodged with the company send to the transferee and the transferor 
notice of the refusal. 

Amendment; —^The words in italics in this regulation have been inserted by the 
Indian Companies (Amendment) Act, 1936. The amendment is in keeping with 
sub-s. (4) of the new s, 34, which may he compared. 

As to the closing of register of members, see s. 37. 

Board’s right to decline: —The board’s right of declining registration requires to 
be exercised by a vote of the board ad hoc (66). The directors can exercise their 
right to decline registration only by passing a resolution to that effect. Failure to pass 
a resolution is not a formal active exercise of the right to decline (67). Where registra¬ 
tion of transferee is under the articles subject to the approval of the transferee by 
the directors, the fact that the transferee is already a shareholder is of no avail; and 
in the absence of evidence that the directors have acted mala fide, their refusal to 
register the transfer cannot be questioned (68). Where the directors in their discretion 
refuse to register certain transfers because they consider that the transferee is unsuit¬ 
able to be a member of the comjiany in its interest, there is no obligation upon them 
to give their actual reasons, nor can they be exposed to the suspicion of mala fides (69). 
The fact that the majority of shareholders arc willing to recognize the transfer is 
absolutely immaterial (69). 

The exercise by the directors of the power under the ankles to decline to register 
a transfer of shares without giving any reason is controlled by the following principles: 
(I) the directors are not bound to state their reasons for so refusing; (2) if they do 
not state their reasons it must, in the af>sence of evidence to the contrary, be assumed 
that they acted bona fide and honestly for the furtliercnce in their belief, of the 
interests they were bound to protect; and (3) that in order to vitiate the exercise of 
their powers, it must be shown by evidence that their action is arbitrary and 
capricious (70). If there is evidence to show that the directors who have such a j)ower 
have exercised it capriciously or unfairly, the CJourt has jurisdiction to interfere inspite 
of the fact that the articles of association provide that the directors can decline to 
register a transfer of shares without assigning any reason (71). 'in the case of the 
restriction of transfer of shares,” observed Lord Green, M. K. in a recent case, ”1 think 
it is right for the Court to remember that a share, being a personal property, is prima 
facie transferable, although the conditions of the transfer arc to be found in the terms 
laid down in the articles. If the right of transfer, which is inherent in property of 
this kind, is to he taken away or cut down, it seems to me iliat it should be done by 
language of siifRcient clarity to make it apparent that that was the intention (72).” 
The power of rejection must be exercised reasonably; and a refusal to recognize any 
transfer would not be a reasonable exercise of the power (73). In an old case (74) it 
was held that although the company’s deed of settlement ga\c to the board of directors 
a power of approval or disapproval of intending shareholders, they had no option as 
to registering a shareholder who purchased shares at auction sale in execution of a 

(66) Hackney Pavilion Ltd. [19241 I Ch. 276. 

(67) Moodie v» W. dc J. Sb^herd, (Bookbinders) Ltd. [1949] 2 A.£,H. 948. 

(68) Dublin N. C. Milling d). [1909] 1 I.K. 179. 

A. 360, [19411 AL.J. 483. 

(70)Mathern Steam Tramway Co. [1927] 33 Bom. L.R. 184; Ganesh Das v. It G. Cotton 
Mills Co., infra. 

v. R. G. Cotton Mills Co. [19441 O. 318. [1944] O.W.N, 436, 
t). Mallard [1943] 2 A.E.R. 234 at p. 237, 

Chartered Bank [1865] 35 Bcav. 79. 

Indian Ky. [1866] Ind. Jut. N. S. 258. 


(71) Gane8h Das 

(72) Greenhalgh 

(73) Robinson r. 

(74) Reg. V. East 
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ikcfee. But see notes to s« 28 ante under the heading ^'Position of purchaser €iamt 
sale,** 

Alt, 37 of the articles of a company provided : **The directors may decline to 
register any transfer of shares in respect of which any member is indebted to the 
company in any manner whatsoever, or if the directors shall not approve of the proposed 
transferee, and they shall not be obliged to give any reason for not approving the 
transferee/' In a suit by the transferee of shares for a mandatory injunction it was 
held, that the company was bound to specify which of the grounds mentioned in the 
aitide was the ground on which the directors declined to register the transfer. The 
words in the article **if the directors shall not approve of the proposed transferee" refer 
to the transferee personally and where there had been a prior recognition of the 
transferee it precluded the possibility of a disapproval of the plaintiff on personal 
grounds in the absence of any suggestion that anything had happened which justified 
the dircaors to cease to treat the plaintiff as a person who could be approved. So it 
must be held that the disapproval of the directors could not have been on any ground 
personal to the plaintiff. Disapproval on other grounds would not l>e open to them 
to clothe them with powers under the above article. In the circumstances the refusal 
of the directors to register the transfer was improper and not hona fide (75), 

Directors* acts without authority :—If the directors do acts in a matter in which 
they have no authority, then these acts arc null and void (76). A resolution approving 
ci all transfers of shares by certain persons was held to be ultra vires and not binding 
on the company (77). If they neglect the acts which are within their authority and 
which they ought to perform, neither the Court of law nor of equity will allow them 
afterwards to take advantage of their own neglc< i (76). 

Power is fiduciary :—The power conferred on the directors that transfers of shares 
in the company were subject to the approval of directors is a fiduciary power to be 
exercised for the company’s benefit and cannot be exercised until the question of each 
transfer, together with the names of the transferor and transferee, is before them and 
tltey have an opportunity of considering each case (77). 

Diroctors* duty :—Tlie directors cannot refuse registration of transfer without cx»n- 
sidering the personality of the transferee (78). They arc however entitled to time to 
consider the papers, however regular they may appear to be (79). The directors must 
act strictly as trustees in carrving through the transfers unfettered by any undertaking 
or promise to any intending purchaser (80). It is the duty of the directors to refuse to 
rcfgister a transfer giving a false description of the transferee and falsely stating the 
consideration (81). 

Fully paid up slusres:—The articles of a company provideil tltat the company was 
to have a first and paramount lien upon all shares other tluin the fully paid up shares 
and that the hoard could refuse to register any tran<»fer of shares while the shareholder 
who was indebted to the company transferred the shares and it was c'ontended,that the 
board could refuse to register the transfer: held, that it could not have been intended to 
give the company any right to refuse to register the transfer of such shares (82), 

Wttivwr :-“Compliance with formalities and rules prcscril>cd by the articles is a 
matter whi|:h the company may or may not insist upon (83). 

(73) Coimbatore Kamala Mills v, Sundaram [19501 1 M.L.J. 808. 

(76) Bafgatc o. Shortridge [1855] 5 H tJO, 297. 

(77) New C. E. S. Weaving Co. [1899] 23 Bom. 685. 

(78) Bede Steamship Co. [19171 1 Ch. 123. 

I Ch. 618, 625. 

(w Clarke o. Workman [1920] 1 lit. 207. 

(81) Bishop's case [1869] 7 Ch. App. 196. 

^BllNarayandas v, F. fit O. Banking Corpn. [1934] M. 476, 57 Mad. 955, ISO I.C. $91. 

Union Indian Sugar Milia v. Jai Deo [1922] 44 All 15!, 154. 
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Restmtioii on traaifdr of shores in pneole eomponj :~-A8 to such restrictions, 
sec the heading “Transfer of shares” at p. 45 ante* In article 10 of a private company, 
there were the usual restrictions (see p. 45 ante)* In order to obviate these provisions in 
the articles a special resolution was passed by the company in the following terms: 
"That the articles of the company be altered by adding at the end of article 10 the 
following additional clause; “Notwithstanding the foregoing provisions of this article 
any member may with sanction of an ordinary resolution passed at any general meeting 
of the company transfer his shares or any of them to any person named an such resolu¬ 
tion as the proposed transferee and the directors shall be bound to register any transfer 
which has been so sanctioned.” Held, (i) although a special resolution would be liable 
to be impeached if its effects were to dicriminate between the majority and the minority 
shareholders, so as to give to the former aii advantage of which the latter were deprived, 
it was not necessary that the voters should dissociate themselves altc^eilicr from the 
prospect of personal benefit as a result of the passing of the resolution and consider 
merely whether the proposal was for the benefit of the company as a going concern; 
(it) merely because it was not directed to a single transaction, the special resolution did 
not prejudice the minority shareholders, because they were in no worse position in regard 
to obtaining leave to sell to any purchaser than they would have been having regard 
to the directors' powers to refuse registration bad it not been passed, and, although tlie 
resolution deprived the minority of their legal right of pre-emption under the articles, 
a shareholder had no right to assume that the company's articles would always remain 
in a particular form, and he could not object to such an alteration as was made here 
as being fraudulent, provided the resolution was passed hona fide and did not unfairly 
discriminate (84). 

Construction of articles;—Where the articles provided that the company could 
decline to register a transferee without assigning any reason and tliat so long as a 
transferee's name was not registered the transferor would continue the owner of the 
shares, it was held that the articles were meant to safeguard the interests of the company 
and could not affect the right of a shareholder to transfer his shares or determine tlie 
rights and liabilities of the shareholder and his transferee inter se (85). 

Where the articles provided inter alia that the holder of a share must gi\e notice 
in writing to the Company for a proposed transfer with the consequence tliat the shares 
were offered to the other members and the price was to be ascertained in a manner 
specified in the articles, it was held by the Court of Appeal in England (Lord Hanw'orth 
dissenting) that the shares must be regarded as containing, as a necessary incident, the 
obligation to offer it through the agency of the company to the shareholders at the 
articles price (8fi). 

The articles of a private company provided: “The director^ may at any time in 
their absolute and uncontrolled discretion refuse to register any uansfer and cl. 19 of 
Table A (of the English Act of 1929 corresponding to reg. 20) shall be modified 
accordingly.” The issued capital of the company consisted of 8002 ordinary shares of 
which the two directors J, F. and N. S. held 4001 each. J. F. died and his son as 
his executor applied to have the testator's shares registered in his name. N. S, refused 
to consent to the registration, but offered to register 2001 shares and to buy 2000 shares 
at a fixed price: Held that art. 19 gave the directors the widest powers to refuse to 
register a transfer and that while such powers arc of a fiduciary nature and must be 
exercised in the interest of the company there was nothing to show that they had been 
otherwise exercised (87). In the last noted case it was held that affidavit evidence was 


Ardernc Cinema*, Ltd. fl950] 2 AJlJt 1120 (CA.). 
(851 Swan Mai v. Shivchum 119231 71 LC, 814. 

« Sir W. T. Paulin [193SJ 1 K3. 26. 

(87) Smith V. Fawcett 11942J Cb. 304, (CA.). 





IMDIAW COMPAi^IES ACT 


805 


tinaatisfactory cvtde»cc of the motives of difectors in nexerdsing their powears. As to the 
construedon of artucles of a private company restriaing the right of transfer of its 
shares^ see Creenhalgh v. Mallard [1943] 2 AJEJBL 234. 

Oii«s:— Where by the articles a company reserves to itself the right of refusing 
to recognize a transfer if It appears to be against the interest of the company and an 
action is brought against the company in respect of non-registration of a transfer, the 
burden is on the plaintifE to prove that the refusal to recognize the transfer was not 
bona fide and valid (88). No doubt the discretion vested in the directors does not entitle 
them to act ‘‘arbitrarily” or “wantonly”; but if a shareholder challenges the undoubted 
right of directors to refuse registration of a transfer in their discretion on the ground 
that they acted mala fide and arbitrarily, the burden lies heavily on that shareholder 89). 

Intetrogatories i—^Where the articles provided that “the directors may, without 
assigning any reason, decline to register any transfer of shares not fully paid up made 
to a person not approved by them”, in an action for declaration that the company was 
not entitled to refuse registration and for rectification of the register accordingly, it was 
held that die company was not entitled to refuse to stale which of the grounds men¬ 
tioned in the articles the directors had acted under although it might refuse to say what 
reason influenced them in exercising their discretion upon that ground (90). In the last 
cited case the following interrogatories upon the company were held to be proper : 
(1) whether the company said that the directors had declined registration in exercise of 
the power to decline fo register any transfer made to any person not approvexi by them 
or in exercise of the power to decline to register any transfer by a mcinl 3 er jointly or 
alone indebted to the company; (2) whether they said that the transfer was to a 
person of whom the directors did not approve; (3) whether they said the plaintiff was 
in faa a person jointly or alone indebted to the company; (4) whether the debenture 
trust-deed was referred to by any one at any meeting at which the question of register¬ 
ing the transfer was discuss^. 


Shares resemble choses in action:—A share in such a company as a manufactur¬ 
ing company carrying on its business in the United States resembles a chose in action 
in this respect only, that it is assignable and the as^signce would be entitled to sue upon 
it to obtain his appropriate share in the net profits just as tlue original holders would 
be (91), Shares arc “goods” within the meaning of s. 76 of the Indian Contract Act (92). 

.T*^*^**^®*^'* liability Under this form of articles the transferor cannot escape 
liability if he lias, actively or passively, induced the directors to pass a transfer or if by 
collusion with the directors he has procured them in breach of their duty to pass a 
transfer which they ought not to luive passed or has procured ‘postponement of com¬ 
mencement of the winding up in order to get time to execute and tender such a transfer 
for registration (93). 

Transferor, where trustee for transfereeWhere a person purchases shares in a 
company and after receiving his vendor’s share certificate and transfer forms applies 
or transfers of the shares to be registered in the names of his nominees, but the 
directors refuse to accept the transfer, the transferor is in the |>osition of a trustee of 
the shares for the purchaser. The legal title Is in the vendor, but the beneficial interest 


(88)^'Wpu« Sundan Cottcm Press Co. v. Addepalli [1935] M. 784, 69 MX.T. 239, 158 
A„U .U ^895] 2 Ch. 404: Ex *. Penney [1873] 8 Ch. 

- ^5’ Vn J^shora v. Coimbatore Spinning & Weaving Co. [19031 26 

id, 79; Rajagopala w. Ramanuja [1923] 72 1 .C 459. l ■’1 

^.’adish V. Paras Ram, supra. 

Dominions I,. S. Corpn. [1926] Ch. 746. 

(91)^ger t>. Williams {1921] A.C. 41 at p. 53. ^ ^ 

:9?£S£4‘ SisTfisio] fa??i2.* ^ 


(90) 
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is tTatisferred to the jmrchaeser who under s. 94 of the Trusts Act II of 1882 tnust 
comply with all reasonable directions that the transferee may give (94). As such trustee 
the holder is also trustee of all property rights annexed to the shares, e.g., of income 
and dividends, which he must pay to the beneficiary* He is also a trustee of the right 
to vote. The purchaser is therefore entitled to a restrictive injunction restraining the 
vendor from attending meetings of the company and to a mandatory injunction enjoin¬ 
ing them to sign a proxy with regard to the shares to tlte transferee (94). 

Entry without authority -Where the secretary enters the name of the transferee 
in the register without authority, the directors can subsequently decline to pass the 
transfer (95). 

Transfer before call:—Where by the articles the directors have power to refuse 
registration of a transfer until calls due on the shares arc paid, the rule will not apply 
to a transfer which has been lodged for registration before the call is declared (96). 

A director may be competent to approve of a transfer ot shares to himself (97). 

21. The executors or administrators of a deceased sole holder 
of a share shall be the only persons recognised by the company as 
having any title to the share. In the case of a share registered in 
the name of two or more holders, the sdrvivors or survivor, or the 
executors or administrators of the deceased survivor, shall be the 
only persons recognised by the company as having any title to the 
share. 


Hardship—Milakshara Joint Hindu family: - The adoption of this clause in its 
entirety in the articles of association of an Indian company causes hardship to the heirs 
of small investors who cannot go to the cx|)enses of obtaining letters of administration 
for the small bolding. Under this form of articles the directors often require letters of 
admimstratimi in the case of a deceased shareholder who was a member of a Mitakshara 
joint Hindu family. But in such a case the shares generally belong to the joint family 
and a person claiming by survivorship is not entitled to letters of administration to any 
ponion of such property (98), and it is not within the legal competence of any com¬ 
pany to lay down any condition regulating the grant of letters of administration in 
contravention of law (98). In a recent case where a Hindu claimed to represent the 
deceased by right of survivorship and the articles of the company were in the above 
form, Braund, J. of the Rangoon High Court has held that the company could rightly 
ask the claimant to produce a probate or succession certificate (99). In tliis c'ase the 
learned Judge observed : Clauses 21 and 22 of Table A while appropriate to a system 
such as that prevailing in England under which a legal title from a deceased person 
can only be traced either through probate or letters of administration arc hardly so 
appropriate to a system under which a legal title by devolution may be obtained apart 
altogether from and without cither probate or letters of administration* Jnspite of the 
above remarks and other representations the responsible authorities did not think it 
necessary to amend the above clauses* This is really regrettable. 

A person who claims to succeed by survivorship cannot be granted letters of admi¬ 
nistration, for in that case the deceased leaves no estate (1). Where shares have been 


Sassoon & Co. v. Patch f!922] 45 Bom. L.R. 42. 

»'• Anderson [1906] 22 T.L.R. 27. 
f'870] 5 Ch. App. 559. 

mm ?.!***'’Vf* ^ 246 (262), L.R. 6 H.L. 37, 63. 

Dubey [1930] A. 82, 126 I.C. 357. 

2"d«>-Butma Petroleum Co. [1936] R. 52, 162 LC. 
(I)KaU Kumar u. Nunabai [1923] P. 96, 70 I.C. 155. 
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purchafHsd by the father of a joint Hindu family out of the joint family fund and 
registered in his name* on his death, the managing member of the family is entitled 
to be registered in respect of the shares (2). 

^KHber repimentation*’:—^The articles of a bank provided ; *The executor or 
administrator of a deceased member shall be the only person recognized by the company 
as having any title to his share, and the company is not bound to recognize the executor 
or administrator unless he shall have obtained probate or letters of administration or 
other legal representation from a duly constituted Court in British India” : he!d that 
a succession certificate was “other legal representation”, within the meaning of the 
articles (3).” 

Liabilitsr of deceased member :—deceased member remains a member for the 
purposes of the articles, so long as his name remains on the register without notice to 
the company of his death (4), and until his interests are uansferred, his representatives 
arc liable to pay calls (5) and are entitled to receive dividends (6). 

Notice in such case :—A notice sent to the registered address of the deceased 
sliareholder will, in case the company is not aware of his death (7), have the same 
as if he were alive (8). If the company go into liquidation the legal representative and 
heir of the deceased shareholder will be made contributories and will be compelled to 
contribute to the assets of the company (9). 

Position of executor: —The executor will not be personally liable if he simply 
sends the probate to be noted without getting himself registered (10). Under artides 
equivalent to this and the following article the executor has the right to be registered 
as a mcmlicr subject to the diicctors* absolute discretionary right to decline such 
registration (11). But the board's right is required to he exercised by a vote of the 
board ad hoc^ and the mere failure to pass the proposed resolution is not a formal active 
exercise of the right to dc<ljne{il). 

Production of probate : ~ The prt>diiction of a probate gives notice to the com¬ 
pany of the names and addresses of the executor, but not of any other provision of 
the will (12). 

The executors are entitled to vote at a general meeting as original members (13). 

22. Any person becoming entitled to a share in consecjuence 
of the death or insolvency of a member shall, upon such evidence 
being produced as may from time to time be required by the 
directors, have the right, either to be registered as a member in 
respect of the share or, instead of being registered himself, to make 
such transfer of the share as the deceased or insolvent person could 
have made; but the directors shall, in either case, have the same 

(2)Kari Lai v. Muir Mills Co. [19191 41 All. 619. 

(SIThenappa v. Indian OTerseas Bank |1943| M. 743, [1943] 2 M.L.J. 201. 

(4) Per Lord Justice Davey in New Zealand & Co. v. Pcacotk [1894] 1 Q.B. 622 v Bird^s 

case [1870J S Ch. App, 725, 735; James r. Buena Ventura Syndicate [1896] 1 Ch. 

456, 464. 

(5) James v, Buena Ventura Syndicate (supra). 

(6) a, Bombay Burmah Cos u. Smith [18941 21 I.A. 139. 

(7) Allen u. Gold HeefiKof W. Africa [1900] 1 Ch. 656, 670. 

(8) See note (4), supra. 

(10) Buchan's case [1879] 4 App. Cas. 549, 588-89 & 594. 

(11) Hackney Pavilion Ltd. [1924] 1 Ch- 276- 
(UiCnindy v. Briggs [1910] 1 Cn. 444. 

(13) Marks u. Financial News Ltd. [1919] W.N. 237, 35 T.L-R* OSlt 
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right to dedine or susroend registration as they would have had in 
of a transfer of the share by the deceased or insolvent person 
before the death or insolvency. 

Rights of executors When the executor of a deceased member has the legal 
right to the shares of which the deceased member was the registered holder, the executor 
is entitled, in the absence of any power of veto conferred on tlic company by its articles 
of association, to have his name entered on the register of members, if he so desires, 
as a right ancillary to his legal title to the shares (14). The executors arc entitled to have 
their namc*s entered on the register of members without any statement that they hold 
the shares in a representative capacity and to have their names inserted in such order 
as they choose (15). 

Merely because the shareholder has died, it would not follow that the legal repre¬ 
sentative would be ready and willing to assume also the obligations of a shareholder. 
Therefore there is nothing unreasonable in the provisions in the articles which require 
that a request lor the transfer of the shares in the name of the legal representative 
should be made by the latter (16). 

Insolvent’s trustee If the insolvent has executed a transfer by way of security 
only, the trustee is not entitled to be registered as owner of the shares (17). 

Provision for pre-emption :—There is nothing obnoxious to the bankruptcy law 
in articles which bona fide provide that a shareholder shall, in the event of his bank¬ 
ruptcy, sell his shares to particular persons at a particular price to be fixed for all persons 
alike or which is not shown to be less than the faiir price which might otherwise be 
obtained (18). 

23. A person becoming entitied to a share by reason of the 
death or insolvency of the holder shall be entitled to the same 
dividends and other advantages to which he would be entitled if 
he were the registered holder of the share, except that he shall not, 
before being registered as a member in respect of the share, be 
entitled in respect of it to exercise any right conferred by member¬ 
ship in relation to meetings of the company. 

Probate must he prodtt.:ed Upon the death of a member his representative must 
produce probate granted by a British Court, although it will involve him in the liability 
for death duties (19). 

His tight to vote :—Articles may be so framed as to entitle the representative to 
vote without being registered as a member, and if so, the rejection of votes tendered by 
such representative will invalidate the resolution passed (20). 


Forfeiture of shares. 


24. If a member fails to pay any call or instalment of a call 
on the day appointed for payment thereof, the directors may, at 
any time thereafter during such time as any part of such call or 


(14) Scott V. Frank F. Scott, (London) Ltd. [1940] Ch. 794 (C.A.). See aUo Buchan’, case 
supra; Heward v. Wheatlay [1853] 3 De G. M. & G. 628 f646). 

(15) T. H. Saunders & Co, [1908] 1 Ch. 415. 

flP26] M. 785, 50 M.L.J. 595. 95 I.C. 610. 

/>■ Harrison [18851 28 Ch. D. 363. 

(J8) Borland’s Trustee ti. Steel Bros. & Co. [1901] 1 Ch, 279. 

”• [ISPP] A.C. 62, 

(20) Mark* ti. Financial News, 8U|>ta. 
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imtalment remains unpaid, serve a notice on him requiring paWient 
o£ so much of the call or instalment as is unpaid, together wim an]^ 
interest which may have accrued. 

FoirlcMlitti^ clAtu 0 in Mticlas forfeiture dbiuie in the articles is not in the 
natute of a provision contrary to the spirit of s. 24 of the Contract Act. In fact regs. 24 
€t seq authorise such a provision (21). 

Forfaitiire of fully paid up shares :—In the under-noted case Mr. Justice 6. R. 
Das, while in the Calcutta High Court, held that if there is a provision in the articles 
to that effect, a fully paid up share can be forfeited for non-fulfilment of engagements 
between members, that is shares may be forfeited otherwise than for non-payment of 
calls (22). In the last cited case by the articles the company under certain circumstances 
was given power to authorise a committee to suspend or expel any meiflber on his com* 
mitting default in fulfilling any engagement between himself and any other member, 
and on his expulsion his share was to be forfeited and it was to be deemed to be the 
property of the company. His Lordship held: that the defendant association had the 
right to suspend and expel a member and to forfeit his shares (Arts. 21-24), that the written 
declaration of forfeiture was conclusive evidence of the facts stated therein (Art 30), 
that on forfeiture the share became the property of the defendant association and the 
rights of the expelled member became extinct and he could not even claim that his 
liabilities should be paid out of the sale proceeds (Arts. 27-29) and that Art 33 applied 
to the proceeds of sale in enforcement of the lien of the association and not to sale 
following upon a forfeiture (23). 

Provision for notice :—^Where the power of a company to forfeit shares has arisen, 
the articles of association usually contain provisions as to the sending of notices and 
the like that may be regarded as being inserted for the protection of the shareholder 
affected. Such provisions may properly be regarded as being directory only and capable 
of being waived by the individual shareholder. But no waiver by him can confer upon 
the company or its directors a power of forfeiture that they do not possess, as for 
example, a power to forfeit shares for non-payment of calls that are not yet due (24). 
Where the notice required payment of a large sum of money in respect of calls and allot¬ 
ment money including sums which were not due, the forfeiture based upon the failure 
to pay the allotment money was bad, invalid and ultra vires (25). 

A forfeiture of shares for non-payment of calls is ineffective if the provisions pres¬ 
cribed in that behalf in the articles are not fully satisfied. ^ Thus where the articles 
provide that the directors should give notice to the shareholder concerned stating clearly 
the amount payable and the date by which payment is to be made and stating also that 
in the event of non-payment by a particular date the share will be liable to be forfeited, 
a notice which does not specify the date by w'hich the payment is to be made or which 
does not say that upon failure to pay within a certain date the share will be liable to be 
forfeited, but which merely says that the question of forfeiture will be considered by the 
board of direaors, is invalid and the shares cannot be forfeited on the basis of such a 
notice (26). But see the undernoted case (27) whore it has been held that before the 
notice is issued to the shareholder in default it would do if the particulars were informally 
fixed by the directors and the notice is issued with the sanction of the directors. The 

(21) Bhagwatl I^sad v, Shiromani Sugar Mills [1949] A. 195. « 

(22) Syam C!hand v, Calcutta Stock Exchange Assn., Ltd. [1949] C 337, [1945] i CaL 313* 

(23) Ibid at pn* 341-42. 

(24) Prtittila fievi v, Fcoidcs Bank of N. India [1938] P.C 284, 43 CW-N. 205 (213)- 

(25) Bengal Electric Lamp Works fl942J C 516, 45 C.WJ^. 1075, [1942] CaL 132, 203 
^ LC. 469 rdlying on Johnson u. Lyrtle*s Agency [1877] 5 Ch. D. ^7* 

(26) Balwaiit Oopal o. Cemmic Indits^es, L^ [l»d] Nag. 150« % BJLJU (Nag«) 74^ 
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presence of the ot4er of the Boar4’* in the signature pan of notice is not 

necessary. Evidence of the appointment d the particulars by onlcr of the board can 
always be adduced, even though there Aould be no such words in the signature pan 
of the notice issued by the managing agents (2^). The matter is one of evidence and 
the presumption is in favour of such appointment in the absence of evidence one way 
or the other (27). 

A notice by the directors requesting payment of call within a specified time from the 
date of service of the notice failing which the shares will be forfeited, has not, by its 
own force, the elfect of forfeiting the shares of those who fail to pay the call* Something 
more is necessary, viz,, a subsequent resolution of the directors that the shares of the 
defaulting members be forfeited (28). A declared intention to forfeit, not carried into 
effect or not duly confirmed, is no forfeiture at all. But if there is no power to forfeit 
and a declared intention to forfeit and the shares are treated by the company as well as 
the shareholder as forfeited, the company will be precluded from afterwards insisting 
that no forfeiture ever took place; and the shareholder in such a case will not be liable 
as a contributory (28). 

The ordinary rule is that there is no binding forfeiture unless it bo so dcclaR’d by 
the directors, and a mere notice of forfeiture docs not excuse the shareholder from pay¬ 
ment of calls (28). 

Invalid foifMtiire :—Forfeiture is treated very strictly by the Courts, and the 
directors seeking to enforce it must exactly pursue the course of procedure marked out 
by the articles. A slight irregularity is as fatal as the greatest Thus, if the tall in res¬ 
pect of which forfeiture is made is not validly made, or if the notice on which the 
forfeiture is founded is inaccurate in lequiring payment of interest from a wrong date, 
f,g,, the date of the call instead of the date appointed for payment, the forfeiture may 
be held invalid (29). 

Whore the directors did not appoint in their resolution or subsequently any person 
or place to whom or at which the money due on calls was to be paid, the calls were 
invalid and ultra vires and there could be no forfeiture of the shares for non-payment 
of the calls (30). In the last cited case the notice of forfeltuce having comprised the 
amount of calls which was invalid, forfeiture on the basts of the notice was held to be 
invalid, although the petitioner was bound to pay the money due on allotment (also 
comprised in the notice). 

2S, The notice shall name a further day (not earlier than the 
exj^iradon of fourteen days, from the date of tne notice) on or before 
which the payment required' by the notice is to be made, and shall 
state that, in the event of non-payment at or before the time 
appointed, the shares in respect of which the call was made will be 
liaole to be forfeited. 

SbMfcimMflrs caaaot be relieved of liebiiHjr :—Uie absence of a special power 
of cancdlation or forfeiture, tbe directors have no power to release shareholders or to 
canod duucs(31). The provisions in the artides as to notice dec., must be strictly 
followed. A resolution authorizing the money ot those shareholden who bad not paid 


(27) h^lak^l Textile MUls v. Meyappa [1950] M, 202, 62 MX.W. 479, [1949] 2 

132. [I>49] M.WJJ. 520. 

(28) ^yan Prasad «. Gaya Bank [1931] P. 44, 10 Pat, 249, 130 tC. S34, foHowed by 

Bank [194W M. 873, Ji94(H M.W.N. SSi 
Productt, 1 ^ V. Naicndrasinihll [1950] B. 149, 51 B^X,^ lOIX 
Electric Lamp Wotkib Ltd, lanocaT 

(31) People’s Industrial BmHi v. jpdpa Pww^lWI] 19 A.L.J. 551, « IC. 450. 
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tdref mad eanaot c^peiiate to tdkte tbm ol tbeir liability at arntfibotodai (51). U dam 
it a teal diapute at to wbether tOr not a perton bat agr^ to become a thandkoider, the 
director can however compromite the dltpute and allow him to give up the thaiet (32). 
Eut a compromise by the diiectots of unpaid calls under guise of forfeiture Is ullm vh^$ 
and invalid and the company it not bound by such ultra vires acts, though they may 
be beneficial unless expressly ratified by all the shareholders or unless with notice or 
knowledge they have acquiesced in what has been done (33). 

Power to for^it If power is not taken in the articles to forfeit shares, neither 
the directors nor the company in general meeting can make a valid declaration of 
forfeiture (34). 

Articles will be stiictip construed :—^Articles authorizing forfeiture will be strictly 
construed (35). Forfeiture must be preceded by all the proper notices containing all 
the matters prescribed by the articles and giving all the time required, and a little 
inaccuracy in cmnplylng with the provisions may be fatal (36). But if the fiorfaiture 
is xeguiar, the omission to inform the member (37), or to strike his name off the register, 
will not invalidate it (38). A valid call and default are conditions precedent to and 
necessary for a valid forfeiture (39), 

Invalid forfeiture may be restrained :—^An article authorizing forfeiture of diaret 
of a member who will bring a suit against the company is invalid (40). A forfeiture 
which is invalid or oppressive may be restrained by injunction (41). The aggrieved 
shareholder may also sue the company for damages (42). 

If a forfeiture is ultra vires no lapse of time will make it valid (43). 

Power most be exercised bona fide :—^The power must be exercised borta fide for 
the good of the company, and not to relieve a shareholder from his liability (44). A 
forfeiture coUusiveiy arranged between the dircaors and a shareholder is invalid (45). 

Forfeiture may be valid inspile of irregularity s—Where there h an irregularity 
ill the quorum of directors by whom a call was made or in the length of notice of the 
call, a forfeiture for non*payment of the call may nevertheless be valid (46). Where a 
company without any resolution forfeits the shares of a person who does not challenge 
the forfeiture, and the company enforces the forfeiture for tome tiine, the irregularity 
should be deemed to have been waived, and the company cannot set aside the f<^eiture 
without the consent of sueb person (47). 


(32) Bath*s case [1878] 8 Ch. D. 334. 

(33) Bhagirath {^inning fit Weaving Co. v. Balaji [1930] B. 267, 54 Bom. 178, 32 Bom. 
lr4.H. 87, 125^ 1.0. 419. 

(34) Barton's case [18591 4 De G. & I. 46; Oarke v. Hart [1858] 6 HX.C. 633; Ex. p. 
Fletcher [1868] 37 Lj. Ch. 49. 17 L.T. 736. 


(35) Clarke v. Han (supra). 

(36) Johnson v. Lyitle’s Iron Agency [1877] J 
[1875] I App. Cas. 39, 55 ; Rile u. Jei 
North Vancouver Land Co. [19101 A.C. 

(37) Knight's case fl867J 2 Ch. App. 321. 


(37) Knight's case {1867] 2 Ch. App. 321. 

(asjLysteris case [1867] 4 Eq. 233. 

(39) Sec note (33), supra. 

WHopc V. International Financial Society [18761 4 Ch. D. 327. 
(41) Johnson v, Lyttle's Iron Agency (supra); Coulton v. London 
* Watson V. Bales [1856] 23 Bcav. 294. 
honing Co. [1890] 45 C3i. a 598. 

^ 171; Bdlerby v. Rowland I 

(44)IUdbmond's case [1858] 4 K. & J. 


I 5 Ch. D. 687; Carden Gu&y Co. v. Mclistar 
ewcU [1881] 18 Ch. D. 660; but see Jones u. 
C. 317 (P.C.). 


Aithiteaufal Co. [1877} 


. I7I; Bdlerby v. Rowland dec. Co. 4t902] 2 Ch. 14. 
J. 305, 325; Gower's ease [1868] 6 Eq. 77, 

>7; Bdlerby v. Rowland dtc Ca (supim). 
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Whtam imkfdkrity vaktHi tw MXm m ▼dMWbl#8^1*hcrc b a dbdnctioii betwMi the 
aecmal o£ the power to forMt and the exercbe of that power. When there b a defaidt 
in the payment of a call after notice wae bsued and the date hxed for payment haa 
expkedt the power to forfeit b complete. Where, as part of the exerctae of that power 
the TcgulatLons of the company require a notice to be given naming a further day 
which b not earlier than the expiry of 14 days from the date of the notice on or before 
which the payment required by the notice is to be made and that in the event of 
non-payment before the time fixed the shares will be liable to be forfeited but the 
notice is actually shorter by one day, the irregularity makes the forfeiture voidable at 
the instance of the shareholder (48). 

Quorum of directors :—Where the articles do not prescribe the number of direc¬ 
tors required to constitute a quorum, the number who usually act in conducting the 
business of the company will constitute a quorum (49). For other cases see notes to 
leg. 88. 

When directors may forfeit t—charge on uncalled capital does not affect the 
directors* power to forfeit shares (50). A forfeiture validly made before the commence¬ 
ment of a voluntary winding up cannot be cancelled by the liquidator under s. 227, 
sub-s. (1) (51). 

The power of forfeiture may be exercised by the directors after a voluntary winding 
up, if they obtain sanction of the liquidator or of a general meeting (52). 

Provbion «s to notice Where the articles provide that before the company can 
work forfeiture it has to issue notice in writing to the person whose shares it proposes 
to forfeit, the company cannot make a member liable for forfeiture otherwise than in 
accordance with the provisions of the articles (53). 

What oonstitiites a Talid fos^tture :—To constitute a valid forfeiture there must 
be pow«: to forfeit, intention to forfeit and notice of that intention, and further the 
intention must be carried out. A default in payment of calb does not ip&o facto bring 
about a forfeiture (54). Even where the articles provide that a forfeiture shall take 
place ipso facto on default of payment of a call, the defaulting shareholder cannot insist 
on the clause being acted upon, it being ineffective (54). 

A right of forfeiture in order to be effectively exercised must be pursued with the 
greatest exactness by the proper parties, that is, by the directors properly appointed 
and by the requisite number of them, and in the proper manner and for proper cause 
and horn fide for the purpose for which it was conferred (55). 

Temiiorairy injunction :-^Where in an action to rescind a contract to take shares, 
the company has given notice to forfeit the shares for non-payment of calls, the Court 
wtil, on the plaintiff giving the usual undertaking in damages and paying into the 
Court the amount of the call with interest, restrain the company from forfeiting the 
shares until the trial of the action (56). 


(48) Jawahar Mills Ltd. v. Official Receiver [1949] 2 M.LJ. 88, [19491 M.W.K. 424, 62 
M.L.W. 635. 

(49) Lystcr*s case [1867] 4 Eq. 233. 

(50) Agency Land Co. of Australia [19031 20 T.L.R. 41. 

(51) miw*8 case [1868] 6 Eq. 232. 

(52) Ladd's case [1893] 3 cL 450. 

(53) People's Industrial Bank v. Jalpa Prasad [1921] 19 AX.J. 351, 62 1C. 450; but sec 
Knight's [18671 2 Ch, App. 321. See in this connection Viswanath v. Holyland 
Cinetonc, Lfd. [1939] AJL.J. pk 

v.lM^ Bank [W16] 28 La 431; CMc fl8«5] I Eq. 309, 

Raa w. Kisfaore Chand j!9l6] 29 LC 567. ^ ^ 


Cmi] » Ch. «4S; Jone* v. P#caya RtrtAer Ltd 



b£g^ m msmi ccmAms act m 

Skmrmim or fetMtnro t‘«^Whefe the lurtlda eilthoiize forfdtuare or «iiiTetider of 
dwelt the 4irectoi:i may validly toalKe lotfdltture (57) or accept nucreader in case where 
the dtptmitaaoei ore such that they woidd have power to forCdtj(58)* But a coUudve 
loileitufe ii au abuse of the power aud a fraud (59). 

Whore aurreader ii good S'^The principle aj^llcable to cases of surrender is that 

a surrender is good if it amounts to a forfeiture. It is not open to a shareholdo: to 

surrender at will his shares and to the company to accept such surrender, unless the 
act can be brought within the rules relating to forfeiture of shares (60). To hold that 
a company can, by a resolution of its directors, accept surrender of shares would be to 
ailow the company to reduce its capital at its pleasure (60). 

Otclum of Cmiis*Hardy L. J.‘Every surrender of shares, whether fully paid 
or not, involves a reduction of capital which is unlawful, except when sanctioned by the 
Court under the Companies Act. Forfeiture is statutory exception and is the only 
exception. For I regard a surrender under circumstances which would justify a forfeiture 
as merely equivalent to forfeiture” (61). 

Dictum of Collins M. R. ;—‘There is no reference in the Act to surrender of 

shares; but these have been admitted by the Courts upon the principle, as 1 understand 

it, that they have pracdcally the same effect as forfeiture, the main difference being that 
the one is a proce^ing in invitum and the other a proceeding taken with the assent of 
the shareholder who is unable to retain and pay future calls on the shares” (62). 

Powers are usually taken in the articles to annul forfeiture; but it cannot be 
exercised without the consent of the shareholder (63). 

Forfeiture is recognized by the Act (64). 

26. If the requirements of any such notice as aforesaid are 
not complied with, any share in respect of which the notice has been 
given may at any time thereafter, before the payment required by 
the notice has been made, be forfeited by a resolution of the directors 
to that effect. 

Technicalities to be strictly observed :—“In the matter of the forfeiture of shares,” 
observed their Lordships of the Judicial Committee in a recent case (65), “technicalities 
must be strictly observed. And it is not, as is sometimes apt to be forgotten, merely 
the person whose shares are being forfeited, who is entitled to insist upon the strict 
fulfilment of the conditions prescribed for forfeiture. For the forfeiture of shares may 
result in a permanent reduction of the capital of a company. The creditors are there¬ 
fore entitled to see that the power of forfeiting shares is exercised strictly” (65). 

Conditions precodont to be strictly followed ;—^It is an established rule of law 
and equity that no forfeitiure of property can be made unless every condition precedent 

(57) Lcvi‘8 case [1862] 1 Dc G. J. dc Sm, 504; KipUng v. Todd [1878] 3 C.PJD. 350. 

(58) Bcllcrby v. Rowland &c- Co, [1902] 2 Ch, 14. 

(59) Esparto Trading Co. [1879] 12 Ch. D. 191; Spackman v. Evans [1868] 3 H.L. 171; 
Lord Wallscouft’s case [1899] W.N. 258, 7 Mans. 235. 

(60) Maiigal u. Indian Merchants' Bank [1928] L. 240, 29 P.L.R. 119, 107 I.C 594; see 
also Mirza Ahmad [1924] M. 703, [1924] M.W.N. 582, 83 l.C. 94; Narain Das 
Lahoredas [1934] S. 39, 149 LC. 869; l^lmokund u. In<^n Merchants Bank [1928] 
110 I.C. 431; Vazirmal u. Makran Coast Steam Navgn. Co. [1938] S, 187. 

(61) Per Cozens-Hardy LJ. in BeUerbv v, Rowland &c. Co. (supra) at p. 32. 

(62) Per CoUins M. R. in re Dronfield 'Silkstone Coal Co. [1881] 17 Ch, D. 76. 

(63) Larkworthy*8 case [1903] I Oi. 711. 

(64) Sec 8, 32, sub-s, 2 (g). 

(65) Preinna Devi n. Peoples Bank of N. India [1938] P.C. 284, 43 C.W.N. 205 (213-14). 

(66) Lakshii5«uua v. Adoni Electric Supply Co. [1944] I M.L,J. 107, [1944] M,W,N. 73, 

57 M.L.W. 69; Bengal Electric Lamp Works [1942} C. 516, 45 C.W.R 1075, [19421 
I Cal 132, 203 LC. 469. y i j t l j 
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Im been stnctly und literally complied irith« A wf little itiaccoiacy li ae latal at the 
greatest (66). Thus where a clause in the artides stated dutt the notice to a shareholiler 
shall name a day and a plau^ on or at which the call Ac. were to be paid and the notiee 
did not state where the payment should be made, and did not correctly state the dates 
on which the calls were to be met, it was held that the notice was bad and therefore 
the forfeiture was invalid (67). 

Forfeiture by directors* resolution. Forfeiture u|ioii contittgeiiey ;—^If the articles 
provide, as here, for forfeiture by resolution of the directors, the Court will assume that 
the resolution was duly passed if the forfeiture is found properly entered in the book, 
although there is no minute of the resolution (68). But where the articles provide that 
d&e directors alone can decide about forfeiture of shares, the managing agents on whom 
the articles confer only the powers of management cannot, on their sole authority, forfeit 
the shares. The right of a shareholder to hold a share and to continue to be regarded 
as, in a sense, one of the proprietors of the company, is not a matter which has any 
connection with the “management** of the concern (69), But where the articles in¬ 
corporates reg. 91 (post) a resolution for forfeiture passed by a committee of directors 
is not invalid (70). It has been held in a case in the Madras High Court (71) that the 
shareholders possess the general power of cancelling the resolution of the directors 
forfeiting shares; but sec notes to s. 76. A provision in the articles of association 
authorizing forfeiture is enforceable and cannot be regarded as a penalty. Where there 
is a provision for forfeiture on the happening of certain events, it operates as an ex¬ 
tinction of all interests incidental to the shares, if the events hap][Kn (72). 

Annulment of forfeiture :—A shareholder may file a bill on behalf of himself 
and all other shareholders to annul the forfeiture of his shares (73). But where the 
necessary notice was sent no relief was granted against the forfeiture, though the lapse 
aroscHfrom ignorance of call, from accidental circumstances and absence from town (74). 

Forfeituro when invalid :—Where the articles provide that “the business of the 
company shall be conducted by not less than*' a specified number of directors, the words 
arc imperative and not merely directory. Consequently a call made or a forfeiture of 
shares declared by less than the specified number of directors is invalid (75). In such a 
case the owner of the shares is entitled, on payment of his calls to tire liquidator, to 
be treated as a shareholder and to participate in the surplus assets accordingly (75). 

Presumption of entry ;—^An entry of iorfeiture in the books raises merely a pre¬ 
sumption that it has been properly made after a resolution to that effect, but the 
presumption is inapplicable where there is positive evidence to the contrary (76). 

If upon a valid forfeiture, everything necessary has been done on the part of the 
shareholder, he will not be prejudiced by the default of the company in not taking 
his name off the register before the winding up (77). Where a forfeiture of shares takes 
effect, the company cannot re-instatc the shareholder without his consent (78). A forfeiture 


(67) Lakshmania t;. Adoni Electric Supply Co., supra. 

(68) Knight's case [1867] 2 Ch. App. 321; cf. Fireproof Doors [1916] 2 Ch. 142; but see 
Prayan Prasad v. Gaya Bank [1931] P. 44, 10 Pat. 249, 130 LC. 534; and Pokhar Mai 
u. rtour A Oil Mills Co. [1934] L. 1015, 36 P.L.IC 282 and Guruswamy v, Indo-Camatic 
Bank [1940] M. 873, [1940] M,W.N. 553, 

(69) Balwam Gopal u. Ceramic Industries Ltd. [1950] Nag. 150, 2 D.L.R. (Nag.) 74. 

(70) Bh%gwati Prasad v, Shiromani Sugar Mills [1949] A. 195, 

71)Lak5imana u. Emp. [1932] M. 497; 35 MX.W. ^1. 

(72) Surajmal n. BallabWs [1936] 63 Cal. 531. 

(73) Sweny v. Smith [1869] L,R. 7 324. 

(74) Sparks u. Liverpool Water Works [1807] 13 Vcs. 428, 

{75)]^ttomly*8 case [1880] 16 Ch.D. 68L 

USS "Mina Ahmad tl9241 M. 703, 83 LC 94. 

^868] 7 1^. 129; Lyitcr** case [1867] 4 Ea. 233. 

(78)Dhan«j v. Wadia [1933] B. 80, 57 Bom. 413, 35 Bom.L.R. 2(S. ^ 
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$liai^ by two otit of mx dixooon may be vAlkl Where shares have been forfeited 
by a valid resolutiim of the dixectCKrsi it it immaterial that th^ name of the owna 
hat not been removed from the register of mmbert (79)* 

Waiw j-^Thcre can be no waiver by a shareholder of his right to object to the 
forfeiture of his shares by the company (80). Where a company vrithout any resolution 
forfeits the share of a person who does not challenge the forfeiture and the company 
enforces the forfeiture for two yeatfs, the irregularity should be deemed to have been 
waived (81). 

See notes to regs. 24 and 25. 

27. A forfeited share may be sold or otherwise disposed of on 
such terms and in such manner as the directors think fit, and at any 
time before a sale or disposition the forfeiture may be cancelled on 
such terms as the directors think fit. 

iUi-tssue of forfeited shares: —A company has usually power to re4s$ue forMted 
shares. It may accept as consideration a sum less than that paid up before the 
forfeiture (82). Any payment made by the former owner, even after forfeiture, goes 
in reduction of the amount payable by the new owner (83). Forfeited shares can be 
resold by the directors at less than the nominal value without a contract registered under 
s. 104 ante (84). 

Right to vote :—A purchaser of forfeited shares cannot, as a rule, vote until all 
arrears of calls are paid (85). 

Company cannot got the amount twice over :—^A company cannot get the amount 
of the share twice over. Where a company in pursuance of its articles has forfeited 
shares for non-payment of calls, and the articles pro\ide that notwithstanding forfeiture 
the ex-shareholder shall be liable to pay the amount of the calls, and the shares are 
subsequently rc-allotcd to another person, the person is entitled on the winding up of 
the company to be credited with all sums paid l>y the previous holder, whether in 
respect of moneys paid by him as a shareholder in respect of the shares, or as debtor 
in respect of hivS liability under the articles to pay calls notwithstanding forfeiture (85). 
A company is not bound to treat the forfeited shares as if nothing has been paid upon 
them, this being in effect an issue of shares at a discount (86). 

Forfeited shares, where sold :—If shares which have been intalidly forfeited arc 
sold by the company the onlv remedy ci the former shareholder »w'ould be to claim 
damages from the company (87). 

Faymeat of surplus sale proceeds :—Where after the expulsion of a member his 
shares were forfeited and sold and according to a practice of the company (not authorised 
by the terms of the memorandum or articles) the surplus proceeds of the sale were paid 
to such member, it was hel^ that the practice was ultra virrs the company and invalid as 


(79) Ly8tcr"s case (supra). 

(80) B^gal Electric Lamp Works, supra relying on Premila u 


Peoples Bank of Northern 


tup] 

India [1939] Lab. [1938] P.C.'284, 43 C.W.N. 205. 

iDhaiuraj o. Wadia, simra. » 

1 Morrison ». Trustees i Executors Corporation [1898] 79 L.T. 605. 

)New BalkU Eerstditng o. Kandt Gold Mining Co. [1904] A.C 165. 

IRamwcirs case [188lf45 t.T. 431. 

)tUmdt Gold Co. V, Walnwright [19011 1 Ch. 184; sec also Exchange Trust Ltd. 

0 1 Ch. 711. 

ion Trustee’s Corpn. [1898] 79 L.T. 605; Bamwell’a case, supra, 

)Balwaiit Gopal v. Ccramk Ihdustiks Ltd. [1950] Nag. 150, 2 DXJL (bto.V 74; 

Ltd. V. Official Reedver [1949] 2 MLj: W, |l949J M,W^, 424, 62 
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it could not be said to be reasonably incidental to the carrying on of the compan/s 
business or for the benedt or prosperity of the company (88)* 

Ri^t to make call {•--Where shares are forfeited and Sold to another **discharged 
from all calls due prior to the date*’ of the share certificate, the company may neverthe¬ 
less make calls on the purchaser for the balance due including the amount previously 
called but not paid (85). 

Where value of sIum faUs The language of the articles of a bank clearly im¬ 
plied an interval between forfeiture and disposal of a share. The value of the share fell 
to nothing by the time the bank decided to take action. In a suit for value of such 
share, it was held that there was no obligation on the part of the directors to sell or 
ascertain the value of a forfeited share the moment it was forfeited and the decision 
that the value of the share should be the value at tlic time of bringing the suit was by 
no means incorrect and was certainly not in any way perverse or unreasonable (89). 


28. A person whose shares have been forfeited shall cease to 
be a member in respect of the forfeited shares, but shall, notwith¬ 
standing, remain liable to pay to the company all moneys which, at 
the date of forfeiture, were presently payable by him to the com¬ 
pany in respect of the shares, but his liability shall cease if and when 
the company received payment in full of the nominal amount of 
the shares. 

New liability after forfeiture:—^This regulation imposes, on forfeiture, a new 
obligation or a new debt and as the shareholder thenceforth ceases to be a member, his 
liability to pay future calls is gone, and all that is left is this new liability to pay the 
company ‘‘all moneys which at the date of forfeiture were presently payable by him to 
the company in respect of the shares.** Such a person is liable with regard to unpaid 
calls, not as a contributory, either as a present or past member, but as a debtor to the 
company. This gives the company a fresh cause of action and the period of limitation 
for a suit to enforce this new obligation begins to run from the time the shares are 
forfeited and the proper article applicable is art 115 of the Limitation Act (90). The 
time from the liquidator filing the list of contributories including the shareholder’s name 
to the date on which the Court held that he was wrongly entered in the list of contri¬ 
butories cannot be excluded under s. 14 of the Limitation Act (90), 

There must however be a valid forfeiture of the shares before this new obligation 
arises. A forfeiture is treated by the Courts very strictly and even a slight irregularity 
would be fatal (91). 

Cause of actfoti The amounts paid under this regulation or similar articles of a 
company arc not paid by the member as a contributory, but as a debtor. The cause of 
action for a suit by the company for the amounts arises when the company forfeits the 
shares. In such a case there is a new obligation giving the company a fresh cause of 
action (92). But if the forfeiture is invalid, no fresh cause of action arises to the 
company (93). 


(SSlSyam Chand v. Calcutta Stock Exchange Assn. Ltd. [1949] C 337 ]1945] 2 Cal. 313. 

(89) Prem Kishan v. People Bank of N. India [1935] L. 190 158 LC* 10. 

(90) ^neckW v. Sufyapur Mills Co [1928] B, 2S2, 52 Bom. 447, 30 Bom. L.R. 549: 

Nag. 114. See also Ladies’ Dress Assn. v. Pulbrook 
l‘W] 2 Q.B. 376; Habib v. Standard A. & B. Works [1925] 49 Bom. 715, 27 Bom- 
**** (*•*“)• Karachi Oil Products, Ltd. v. Narendn Singhji 
I (Bo®;). [‘9501 B. 149, 51 Bom. L.R. lOlZ 
ml Narendni ^^ji, suma. 

Shu?®**®* Mills ^949] A. 195 [1949] AB. 33L 
(93) Karachi Od Products, Ltd, v. Narendra Sin^ji, supra. 
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Effeel ol hrf^kum t-^AHer forfeiture the shareholder ceases to be a metnher of 
the compaay, he ceases to be liable to pay any further moneys in his capacity as share* 
holder^ and any further liability on his part must be based on some separate contract 
making him liable to pay these moneys after he had ceased to be a shareholder (94). 

Eflfect of fraud:—a person is induced by a fraudulent prospectus to apply for 
an allotment of shares and his shares are afterwards forfeited for non*payment cd caHs, 
he ceases to be a shareholder and becomes a mere debtor to the company, and if he 
has done nothing to affirm the contract, he may repudiate it and defend an action for 
calls on the ground of fraud (95). 

Defaulter*! bankruptcy :—Where the company sustains loss on sale and re-allot- 
ment of the forfeited shares and the defaulter becomes bankrupt, the company’s proof 
in the bankruptcy must be limited to the actual loss, and payments of uncalled capital 
by the new allotees must enure for the defaulter's benefit and release him to that extent 
from his liability under the contract (96). 

After forfeiture not contributory :—seems that the shareholder may be sued in 
the ordinary way for the arrears of call after forfeiture (97), but he cannot be put upon 
the list of contributories (98), as he has already ceased to be a shareholder (99). It is 
not open to the official liquidator to take advantage of any irregularity in the procedure 
of the directors in forfeiting shares so long as the directors were acting infra vires and 
bona fide, as he stands in the shoes of the directors (1). 

29. A duly verified declaration in writing that the declarant 
is a director of the company, and that a share m the company has 
been duly forfeited on a date stated in the declaration, shall be con¬ 
clusive evidence of the facts therein stated as against all persons 
claiming to be entitled to the share, and that declaration, and the 
receipt of the company for the consideration, if any, given for the 
share on the sale or disposition thereof, shall constitute a good dde 
to the share, and the person to whom the share is sold or disposed 
of shall be registered as the holder of the share and shall not be 
bound to see to the application of the purchase money (if any), nor 
shall his dtle to the share be affected by any irregularity or invjuidity 
in the proceeding in reference to the forfeiture, sal^ or disposal of 
the share. 

Object :—^The object of this regulation is tu give the purchaser a good title so that 
it may not be attacked on the ground of any irregularity in the forfeiture (2), 

30. The provisions of these reguladons as to forfeiture ^all 
apply in the case of non-payment of any sum which, by the terms of 
issue of a share, becomes payable at a fixed dme, whether on account 

(94) In<Uan C. N. & Trading Co. v. Padunwey [1934] B. 97, 36 Bom. LJR. 32, ISO IC. 

467 i see alto Stocken’s cate (infra) & cases under note ((90). 

(95) Aanm*s Reefs v. Twist [1896] A.C. 273, 293, 295. 

(96) Re Bolton: North British A. Silk Ltd. [1930] 2 Ch. 48, 143 L.T. 425; see also Raadt 

Gold Mining Co. [190^ 2 Cb. 468. 

(97) Ladies’ Dress Assn. v. mbnxdc (supra). 

(981 Needham’s case [1867] 4 Eq. 135, 

(9^Stacken‘s case [lw8] 3 Ch. App. 412, 415; see alto Needham’s cate (snuca). 
(llNanak v. Hinaustan Bank [19^ 109 I.C. 662; but the pswraaltiKia It 
(2) New Ballets V. Randt Gold Mining Go. [1904] AC. lOS, - • 

103 



81A 


INDIAN COMPANY LAW 


[REC. 34 


of the amotmt of the share, or by way of premium, as if Ac same 
had been payable by virtue of a caU duly made and notified. 

Ck»f on 4 »qv^l 7 of rodet»|ition t'—Forfeiture for debts generally, as distinct bmx 
those due from a member as a conuibutory, would amount to an illegal reduction of 
capital (3). A lien being an equitable charge in the nature of a mortgage, the power to 
forfeit the shares of a member on his failure to redeem on a week's notice is a clog on 
the equity of redemption and as such invalid and ultra vires (3), 


Conversion of shares into stock. 

31. The directors may, wiA the sanction of Ae company 
previously given in general meeting, convert any paid up shares into 
stock, and may wiA the like sanction re-convert any stock into paid- 
up shares of any denomination. 

What is stock:—Stock is simply a set of shares put together in a bundle (4). It is 
expressed in money instead of as so many shares. A company cannot make an original 
issue of stock (5). Stock not fully paid up is wholly unlawful and confers no right on 
the holders ((6). They may be entitled as creditors for the amount they have paid (6). 

See ss. 29 and 51 and notes tliercto. 

32. The holders of stock may transfer Ae same, or any part 
Aereof in Ae same manner, and subject to the same regulations, as, 
and subject to which, the shares from which the stock arose might 
previously to conversion have been transferred, or as near thereto 
as circumstances admit; but Ae directors may from time to time fix 
Ae minimum amount of stock transferable, and restrict or forbid Ae 
transfer of fractions of that minimum, but the minimum shall not 
exceed Ae nominal amount of Ae shares from which Ae stock arose. 

33. The holders of stock shall, according to Ae amount of Ac 
stock held by Aem have Ae same rights, privileges and advantages 
as regards Avidends, voting at meetings ot Ae company, and other 
matters, as if they held Ae shares from which Ac stock arose, but 
no such privilege or advantage (except participation in Ae Avidends 
and profits of Ae company) shall be conferred by any such aliquot 
part of stock as would not, if existing in shares, have conferred that 
privilege or advantage. 

34. Such of Ae regulations of the company (oAer than Aosc 
relating to share-warrants), as are applicable to paid-up shares shall 
^JPP^y. stock, and the words “share” and “snareholder” Aerein 
mail include “stock” and “stockholder.” 


■ley & Co. [1917] 1 Ch. 646. 
HX. 717. 

Co. fl912J I Ol 72. 

395. 9 Ca>. A]^ 1. 


(3)H<^kinson v. Mortimer, H 
WMwrice v. Aylmer [1875] 5 
^‘•relgn lavettmei 
case [1873] 15 Eq. 
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Share^arrants. 

35. The <»mpany may issue share-warrants, and accordingly^ 
the directors may in their discretion, with respect to any share which 
is fully paid up, on application in writing signed by the person regis¬ 
tered as holder of the share, and authenticated by such evidence {if 
any) as the directors may from time to time require as to the idm- 
tity of the person signing the request, and on receiving the certificate 
(if any) of the share, and the amount of the stamp duty on the 
warrant and such fee as the directors may from time to time require, 
issue under the company’s seal a warrant, duly stamped, stating that 
the bearer of the warrant is entitled to the snares merein specified, 
and may provide by coupons or otherwise for the payment of divi¬ 
dends, or other moneys on the shares included in the warrant. 

36. A share-warrant shall eititle the bearer to the shares 
included in it and the share shall be transferred by the delivery of 
the share-warrant, and the provisions of the regulations of the com- 

H with respect to transfer and transmission of shares shall not 
/ thereto. 

37. The bearer of a share-warrant shall, on surrender of the 
warrant to the company for cancellation, and on payment of such 
sum as the directors may from time to time prescribe, be entitled to 
have his name entered as a member in the register of members in 
respect of the shares included in the warrant. 

38, The bearer of a share-warrant may at any time deposit 
the warrant at the oflSce of the company, and so long as the warrant 
remains so deposited, the depositor shall have the same right of 
signing a requisition for calling a meeting of the company, and of 
attendmg and voting and exercising the other privileges of a mem¬ 
ber at any meeting held after the expiration of two cfear days from 
ihe time of deposit, as if his name were inserted in the register oi 
members as the holder of the shares included in the deposited 
warrant. Not more than one person shall be recognised as depositor 
of the share-warrant. The company shall, on two days’ written 
notice, return the deposit^ share-warrant to the depositor. 

39. Subject as herein otherwise expressly provided, no person 
shall, as bearer of a share-warrant, sign a reqmsition for calling a 
meeting of the company, or attend, or vote or exercise any omer 
privilege of a member at a meeting of the company, or be entitled 
to receive any notices from the company; but tlw l>wrer of a titaxe- 
warrant shall be entitled in all other respects to the same privileges 
and advantages as if he were named in the master of membexa as 
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the holder of the shares included in the warrant, and he shall be a 
naember of the company. 

40. The directors may &om time to time make rules as to the 
terms on which (if they shall think fit] a new share-warrant or 
coupon may be issued by way of renewal in case of defacement, loss 
of destruction. 


Alteration of Capital. 

41. The directors may, with the sanction of the company in 
general meeting, increase the share capital by such sum, to be divided 
mto shares of such amount, as the resolution shall prescribe. 

By the Companies (Amendment) Act, 1936, for the words “an extraordinary resolution 
of the company** after the words “sanction of** the words in italics have been substituted. 

The intention to make the specific increase oi capital must be embodied in the 
notice and the resolution (7). 

See a. 50, sub-s. 1 (a) and notes thereto. 


42. Subject to any direction to the contrary that may be given 
by die resolution sanctioning the increase of share capit^, all new 
swes shall, before issue, be ofiEered to such persons as at the date 
of the offer are entided to receive notices from the company of 
general meetings in proportion, as nearly as the circumstances amnit, 
to the amount of the existing shares to which they are entided. The 
offer shall be made by notice specifying the number of shares offered, 
and limiting a time within which the offer, if not accepted, will be 
deemed to be declined, and after the expiration of that time, or on 
the receipt of an intimattion from the person to whom the offer is 
made that he declines to accept the shares offered, the directors may 
dispose of the same in such manner as they think most beneficial 
to the company. The directors may likewise so dispose of any new 
shares which (by reason of the ratio which the new shares bear to 
shares held by persons entitled to an offer of new shares) cannot, in 
the opinion of the directors, be conveniently offered under this 
article. 


Dttciftratoiry •iiSt :—^A suit by a shareholder for a declaration that the allotment of 
new shares to certain persons is not legal and the allottees have no power as shareholders 
on the ground that the resolution authorizing the increase of capital by issuing new 
shares was invalid and ineffective does not lie, if no consequential relief such as a prayer 
for rectification of the register of members by removing the names of the new share¬ 
holders or for an injunction is sought (6). 


43. The new shares shall be subject to the same provisions 
with reference to the payment of calls, lien, transfer, transmission, 
forfeiture and otherwise as the shares in the origin share capital. 



2 Ch. 57. 

14 36 eW.R 63S, 140 IC 76. 
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AgrmemA batm^i company on^ voiiAor agitement bettirceii a company 

and vendor providing that on any future Incrtaae of capital the company will allot 
to the vendor a certain proportion of the new shares and will pay to him a sum equal 
to the nominal amount of the shares so allotted^ such sum to be immediately applied in 
paying up in full the shares so allotted, is good so far as the obligation to the allotment 
goes, but is bad so far as it purports to relieve the allottee from UabiUty to pay up the 
nominal amount of the shares allotted (9). 

See notes to s. 50, sub-s. (a). 

44. The company may, by ordinary resolution ,— 

(a) consolidate and divide its share capital into shares of 
lareer amount than its existing shares; 

(&) by sim-division of its existing shares or any of them, 
divide the whole or any part of its share capital into 
shares of smaller amount than is fixed by the memo¬ 
randum of association, subject, nevertheless, to the 
provisions of paragraph (d) of sub-scction(l) of sec- • 
tion 50 of the Indian Companies Act, 1913 ; 

(c) cancel any shares which, at the date of the passing of 
the resolution, have not been taken or agreed to be 
taken by any person. 

By the Companies (Amendment) Act, 1936, in the first line for the words '‘special 
resolution’* the words in italics have been substituted, and Cl. (d) has been omitted. 
For cl. (d) the new rcg. 44A has beEn substituted. 

The powers of this and the next regulation should be taken in the articles of 
association, otherwise they cannot be exercised. Sec ss. 50 and 55. 

Cl. (a). See s. 50, sub s. 1 (b) and notes. 

Cl. (b). See s. 50, sub-s. 1 (d) and notes. 

CL (c). See s. 50, sub-s. I (e) and notes. 

44A. The Company may, by special resolution, reduce its 
share capital in any manner and with, and subject to any incident 
authorised and consent required, by law. 

This new regulation has been inserted by the Companies (Amendment) Act, 1936. 

See 8, 55 and notes and notes to reg. 44. 


General Meetings. 

45. A statutory general meeting of the company shall be held 
within die period required by section 77 of the Indian Companies 
Act, 1913. 

For cases relating to the statutory general meeting see notes to $. 77. 

46. A general meeting shall be held within eighteen months 
from the date of its incorporation and thereafter once at least in 
every year at such time (not being more than fifteen months after 
the ncuding of the last preceding general meeting) and place as may 


(9)Iloi«koBg ft (Mm Gu Go. «. GIoi [1914] 1 (M 527. 
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be prescribed by the company in general meeting, or, in default, at 
such time in the month following that in which the anniversary of 
the cOTapany’s incorporation occurs, and at such place as the direc¬ 
tors shall applet. In default of a general meeting, being so held, 
a general meeting shall be held in the month next following, and 
may be called by any two members in the same maimer as nearly as 
possible as that in which meetings are to be called by the directors. 

By the Companies (Amendment) Act, 1936, for the words “once in every year'* the 
words in italics ^ve been substituted. 

See s. 76 and notes thereto for cases relating to general meetings. 

One member is not meeting :—One shareholder only present in person does not 
constitute a general meeting c\cn if he holds a number of proxies (10). But a company 
present by a representative appointed under s. 80 will be treated as a member personally 
present (11). 

Eaceptioa :—^Where a company has shares of several classes and all the shares of 
one class are held by one person, a resolution signed by that person will be a resolution 
of a meeting of holders of shares of the class for the purpose of an article requiring the 
sanction of such a resolution to the issue of further shares of the class (12). 

Waiver: —^A company may, it seems, by holding'the annual general meetings at 
other dates waive a provision such as that contained in the last sentence of this 
regulation (13). 

General meeting :—Where the articles of an insurance company provided that the 
meeting of the policy-holders was to be held at the registered office of the company, 
and the directors refused permission to hold the meeting there, a meeting held at another 
place was held to be perfectly regular as the change of venue was caused by the 
company itself; for a party cannot take advantage of its own wrong (14). Where the 
articles of a company provided: “At every ordinary general meeting the dnectors shall 
lay before the company a profit and loss accoimt and a balance-sheet containing a 
summary of the property and assets and liability of the company made up to a date 
not more than four months before the meeting from the time when the last preceding 
account and balance-sheet were made up,” it was held that there was nothing to indicate 
that a meeting must be called for within four months from the date when balance-sheets 
under the rules are made up (15). 

For fuller notes see those under ss. 76 and 79. 


47. The above-mentioned general meetings shall be called 
ordinary meetings; all other general meetings shall be called extra¬ 
ordinary. 


48. The directors may, whenever, they think fit, call an extra¬ 
ordinary general meeting, and extraordinary general meetings shall 
also be c^led on such requisition, or in default, may be cmed by 
such requisitionists, as provided by section 78 of the Indian Com- 


233. 


nmsw V. ^we$ [1876] 2 QJB.D. 26; Saolttry Csurboa Co. nS77] W.N. 

(ll)Kdantan Estate* [1920] W,N. 274, 64 S.T. 700. ‘ '* 

Bros, rmt] 1 Ch. 163. 

naiBoriand's Trustee v. Steel Bros. [1902] 1 Ch. 293. 

?**** Co- U»28] M. 121S. SS MJLJ. 38S [New 

Co. V. Soacte de* Atehers (1919) A.a 1 A Quessd Foih* Cold 
5"^ (>*>20) A.C 222 foUowed.] ' ^ 

(15)Lak*lanaiia e. Emp. [1932] lAW-N. 1157, 138^ S17. (1932] M. «7. 
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panics Act, 1913. II at any time there are not within “the whole 
of India exc^t Part B States” [“a// the Provinces of Pakistan **— ^in 
Pakisun] sufficient directors capable of acting to form a quorum, 
any director or any two members of the company may call an 
extraordinary general meeting in the same manner as nearly as 
possible as that in which meetings may be called by the directors. 

Ammlmeitl :—For the words in italics within inverted commas in this regulation* 
see notes under s. 277Ay supra. 

Meaning of first sentence "The directors may, whenever they think fit”—that 
means, I apprehend, that the directors may do it at a meeting properly convened; I do 
not think it means that any director may, without consulting the others, call an extra¬ 
ordinary general meeting” (16). 

Postponement :—^When a general meeting has been convened, the directors cannot 
postpone it in the absence of express provision in the articles to that effect (17). 

Effect of irregularity: —A meeting contened by a board not properly constituted 
may be irregular and the resolutions invalid (18). A meeting summoned by the secretary 
without authority of the directors, duly assembled at a board (19), or without any 
authority from any director b also invalid (20). 

Extraordinary general meetiag on requisition: —The shareholders of a company 
called upon the managing director (plaintiff) to convene a meeting for the election of a 
new managing director. He having failed to do so within 21 days, they issued notices 
of meeting on a particular date to be held at the registered office of the company. The 
premises of the company having been fqpnd locked up on that date, the assembled 
members adjourned to a nearby premises, held the meeting and passed a resolution re¬ 
moving the plaintiff from the managing directorship, A suit was filed by him ques¬ 
tioning the validity of the meeting: Held that (i) as the plaintiff was suing in respect of 
an individual wrong in which all the shareholders were interested the suit was main¬ 
tainable, (ii) assuming there was a violation of law by reason of the members assembled 
at the registered office holding the meeting at a nearby place, in view of the difficulty 
created by the locking up of the registered office, the violation was only an irregularity 
and not an illegality vitiating the meeting and (iii) the plaintiff was precluded from 
complaining of any invalidity by reason of his own conduct in making the registered 
office unavailable for the meeting (21). 

Principle of ‘^internal maragement" :—Upon the principle that the Court will 
not interfere with the internal management of a company, the Court will not direct a 
meeting for general purposes when the directors or the requisite numl>er of shareholders 
do not think it advisable to summon a general meeting (22). 

lujuiicliott :— As regards restraining a general meeting, it must be a very stmig 
case indeed which will justify the Court to do so (23). 

As to the holding of an extraordinary general meeting on requisition see s. 78 and 
notes, 

(16) Per Lindley L. J. in Browne v. La Trinidad [1888] 37 Ch. D. 1 at p. 17, 

07) Smith V. raringa Mines [1906] 2 Ch, 193. 
n8)Harbctt v. Phiffips [1863] 23 ai.D. 14, 34. 

(l9>Haycnfft Gold^. ]l900] 2 Oi. 230. 

(20) State of Wyoming Syndicate [1901] 2 Ch. 431. As to subsequent ratification by the 

directors sec ibid at p. 437 and Hopper u. Kerr, Stuan & Co. [1900] 83 L.T. 729. 

(21) Rathnavelusami n. Maidckavalu [1931] ! M.L.J. 5, 

(22) Macdougall o. Gardiner [1875] 10 Ch. App. 606. But now see sub-s. (S) at a, 79 

and sub^s. p) of 76. 

(23) isle of Wi|^t Ry. Co* u, Tfthourdim [1883] 25 Ch. D. 320; Basben o, mSSafs, supra. 
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Proceedings at General Meeting, 

49. Subject to the provisions of subsection (2) of section SI 
of the Indian Companies Act, 1913, relating to special resolutions, 
fourteen days’ notice at the least (exclusive of the day 6n which the 
notice is served or deemed to be served, but inclusive of the day 
for which notice is given) specifying the place, the day and the hour 
of meeting and, in case or special business, the general nature of 
that business, shall be given in manner hereinafter mentioned or 
in such other manner, if any, as may be prescribed hy the company 
in general meeting, to such persons as are, under the Indian 
Companies Act, 1913, or the regulations of the company, entitled 
to receiive such notice from the company; but the accidental omis¬ 
sion to give notice to or the receipt of notice by any member shall 
not invalidate the proceedings at any general meeting. 

By the Companies (Amendment) Act, 1936, the words in italics after **but the*’ 
have been inserted for the words “non-receipt of notice,” and those in italics elsewhere 
have been inserted. 

For cases relating to proceedings at general meetings see notes to s. 76. 

Where the regulation does not apply :—^It has been held in England that this 
regulation docs not apply to meetings of the subscribers to the memorandum of associa¬ 
tion (24), for which a reasonable notice only is necessary (24), The number of the 
directors and the names of the first directors shall be determined in writing by a majority 
of such subscribers (25). 

Sufficiency of notice :—^Thc notice must give substantial information as to what 
is proposed to be done at the meeting. Resolutions passed upon insufficient notice may 
be invalid (26). As to what is sufficient notice see the cases noted below (27). If proper 
and sufficient notice of the intention to propose a resolution is given, nothing more is 
required and the resolution is not invalidated if owing to an amendntent at the first 
meeting, the resolution passed is not identical with that of the notice (28). 

Although the regulation is sufficiently complied with if the notice states the general 
nature of the business it is nevertheless desirable, where the business is of great impor¬ 
tance, such as a proposed substitution of new articles for Table A, to supplement the 
notice with an explanatory circular (29). 

“It is settled that the notice, which specifies the business to be done or the objects 
of the meeting, is to be a fair notice intelligible to the minds of ordinary men—the 
dass of men who are shareholders in the company and to whom it is addressed. The 
Court docs not scrutinize these notices with a view to exercise criticism or to find out 
defects, but it looks at them fairly” (30). The Court is however entitled to look at the 
notice as part of the res gestse to sec if the proceedings are irregular (31). 


(24) John Morley Building Co. t>. Barras [1891] 2 Ch. 386. 

(25 feg. 68 post. 

(26; Pacific Coast Coal Mines v, Artbuthno [1917] A.C. 607; Normandy v. Ind, Coope & 
Co. [1908] 1 Ch. 84 ; BaUlie v. Oriental Telephone Co. [1915] I Ch. S03. 
(27)Boschoek Proprietary Co. o. Fukc [1906] 1 Ch. 148; Betts 6c Co. n. Macnaghten 
[1910] 1 Ch. 430; Wills v. Murray [1869] 4 Ex. 893; Young v. ^uth Amcan 
Syndicate [1896] 2 Ch. 268. 

^ Swinfen Eady I. in Torbodc v. Wewbury [1902] 2 Ch, 871 at p. 874. 

Young t). South African Syndicate (ropia). 

^Henderson o. Bank of Atwtndada [18901 45 Oh 0. 5S0, 337, 
Betts & Co. V. Macnagfrtea (supra), * . . 


(28' 

29* 
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presumed m luiow the Act of the ks^lature and also the termp 
the memorandum and articles of association. Notice must be read in reference to 
tbm (32). 

Viilien the notice did not describe the contents of the agreement which formed the 
subject of the resolution, it was held that such a resolution, although adopted by the 
requisite majority, was invalid and incapable of being made valid by acquiescence on 
the part of the shareholders (33). But it is competent for the shareholders acting 
together to waive the formalities required by s. 81 to notice of intention to propose a 
resolution as an extraordinary resolution (34). If every member Is present at the meeting, 
any resolution passed unanimously which is not ul$ra vira the company Is valid and 
hiding on the company, irrespective of what notice, if any, of the meeting was given (35). 

Where notice was given of a resolution that three retiring directors should be re<> 
elected with such amendments as should be determined at the meeting, and an amend* 
ment to the resolution was carried appointing two additional directors, it was held that 
the notice suHiciently indicated the business transacted (36). 

Norico issued without authority is invalid :—^The resolutions of a general meeting 
convened by de facto directors are not Invalidated by any irregularity in the consdtu* 
tion of the board (37). But a notice issued by the secretary without the authority of a 
resolution of the board Is invalid (38). It may however become a good notice If adopted 
and ratified by a board meeting held prior to the general meeting; for the ratification 
of an act purporting to be done by an agent on behalf of the principal dates back 
to the performance of the Act (39). 

Members entitled to receive notices —Subject to the limitation in the articles all 
shareholders on the register arc entitled to receive notices and if any person entitled 
to attend Is not regularly summoned, such meeting is irregular and Its proceedings 
invalid (40). But a member who was present at a meeting cannot question its 
regularity (41). 

No notice need be issued on meml>ers residing abroad (42). A notice must give a 
sufficiently full and frank disclosure of facts upon which the shareholders arc asked 
to vote (43). 

Where not :—In the absence of any provision in the articles the cxcaitors or 
administrators of a member, when not themselves registered as members, arc not entitled 
to notiice (44). It is not necessary to send a notice addressed to a deceased member 
or to his legal personal representative (44). Members who have no registered address 
and in respect of whom there has not been furnished to the con^pany any address in 
this country for the service of notUe arc not entitled to receive notices of general 
meetings, and the fact that a member has not been sen^d with notice of a particular 
meeting docs not invalidate a resolution passed at the meeting (45). 

Conmdi nature of husiaest:—^As to what the notice of an extraordinary general 
meeting should contains see notes to ss. 78 and 79. A notice of the annual general 

(за) Camnbcir8 case [1673] 9 Ch. App. I, 22. 

(33) Pacific Coast Coal Mines u. Arbuthnot [1917] A.C. 607. 

(34) Oxted Motor Co. [1921] 3 K.B, 32. 

(35) Express Engineering Works [1920] I Ch. 466. 

(зб) Betts fit Ca o. Macnaghten (supra). 

(37) Boschoek Proprietary Co. u. Futc (supra), 

(38) Haycraft Gold Reduction Co. [1900J 16 T.L.R. 350, [1900] 2 Ch. 230. 

(39) Per Coxens*Hardy L. in Hooper u. Kerr, Stuart & Co. [1900] 83 L,T. 729 at n. 730. 

(40) Dobson Fussey [18311 7 Biig. 311. ^ 

(4!) British Sugar Refining Co. [18751 3 K. «r J. 408. 

(42) Union Hill SUver Co. [1870] 22 L.T. 403, 

(43) Bainie v. Oriental Telephone Co, [19151 I Ch. 503. 

(44) Alktt V, Cold Reefs of Wen Africa [19001 I Ch, 656 (CA,). 

(45) Dickton o. Halesowen Steel Co. [1928! W.N, 33t 

m 
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meeting nf the respondent company was sent to ‘die shareholders containing a notidca* 
tion that the purpose of the meeting was, tnler alia, “to elect directors^*’ and on a fresh 
line were the words “In accordance with the articles of association Mr, C. W. Coan 
retires, and, being eligible offers himsdf for re^election.’* The articles incorporated 
articles 49 and 59 (cff Table A of the English Act of 1908) with regard to the question 
of notice. At the meeting in question Coan was proposed for eleaion as a director, 
but an amendment was moved that three other persons be elected as directors. The 
amendment was ruled out of order by the chairman. He rejected on similar grounds 
a substantive motion that the three persons in question be directors. The appellants 
contended that the notice was such as to confine the business to the election of one 
director : Held, that the notice in question sufficiently specified, within the meaning 
of articles 49 and 50 of Table A, the general nature of the business to bring it within 
the competence of the meeting to elect directors up to the number permitted by the 
articles, that the chairman was wrong in refusing to allow the amendment to go to 
the meeting and that he was wrong in not putting the substantive motion to the 
meeting (46). As to the invalidity of subsequent proceedings where the chairman wrongly 
ruled out of order a proposed amendment, see notes to reg, 56 posu 

In the corresponding regulation of Table A of the English Act only seven days' 
notice is provided for. Unless it is specifically provided in tlie articles that the day t>f 
service is to be excluded, in the number of days, such day is not to be excluded (47). 
The days will probably be calculated from midnight to midnight (48), 


50. All busines shall be deemed special that is transacted at 
an extraordinary meeting, and all that is transacted at an ordinary 
meeting with the exception of sanctioning a dividend, the consi¬ 
deration of the accounts, balance-sheets and the ordinary report of 
the directors and auditors, the election of directors and othei- officers 
in the place of those retiring by rotation, and the fixing of the 
remuneration of the auditors. 


Special business-notice:—^An ordinary general meeting may transact special busi¬ 
ness if the notice provides for it (49); but unless the pur[K>rt of the business to be 
transacted is stated in the notice convening the meeting, the meeting is invalid (50). 
It is not sufficient in a notice of an extraordinary general meeting to state merely that 
special business will be transacted (51), If special business is to be transacted the 
notice must specify its nature (52). 

Under this form of regulation the business of the statutory meeting is special 
business (53). 

Remuneration for past services of directors cannot be voted at an ordinary general 
meeting unless special notice is given of the intention to propose such resolution (54). 


51. No business shall be transacted at any general meeting 
unless a quorum of members is present at the time when the 
meeting proceeds to business; save as herein otherwise provided. 


(46) Choppington Collieries, Ltd. v. Johason [1944] I All. E. R. 762. 

(47) Pavaion Newcastle-upon-Type [1911] W.N. 235. 

(48) Mercantile Investment Co. v. International Co. [1893] 1 Ch. 484 n. at n. 489 B. 

(49) Graham v. Van Diemen’s Land Co. [1857] 26 L.J. Ex. 73. 

(50) Kaye ti. Croydon Tramways Co. p898j I Ca». — "• ‘ ' 


(SDWilis n. Mu^.^llWfTix.'ld^r'''' * 

Henderson [1899] 1 Ch. 861. 
n5H2] 1 Cb. 700. 

(54)Hutt<Mi V. West Cort: Ry. Co. [1883] 23 Ch. D. 6H 
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two members in the case of a private company and five members 
in the case of any other company personally present shall be a 
quorum. 

By tibc Compaiues (Amendment) Act, 1936, for the words **thrcc membem’* the 
wenrds in italics have been substituted. 

A person appoinited under s. 80 to represent another company will be deemed to 
be a ‘^member personally present** (55). Sometimes one member may form a quorum (56). 

Quontm:—Resolutions for voluntary winding up of companies are invalid unless 
passed and confirmed at meetings at each of which there is present the necessary 
quorum(57). But two meetings arc no longer necessary; see the new sub-s. (2) of s. 81. 

Non-members ;—^The presence of non-members at a meeting without tlieir taking 
any pan in the proceedings does not invaliidate the meeting (58). A resolution passed 
at a meeting at which there is no quorum (59), or at a meeting not properly convened 
is invalid (60). But the minutes will raise a presumption of its validity (61). 

52. If within half an hour from the time appointed for the 
meeting a quorum is not present, the meting, if called upon the 
requisiion or members, shall be dissolved; in any other case, it shall 
stand adjourned to the same day in the next week at the same time 
and place, and, if at the adjourned meeting a quorum is not present 
within half an hour from the time appointed for the meeting, the 
members present shall be a quorum. 

This regulation with regulation 1 does not enable a single member present in person 
to constitute an adjourned meeting (62). 

53. The chairman, if any, of the board of directors shall 
preside as chairman at every general meeting of the company. 

General meeting t —Where a general meeting is held in accordance with the Ck)uxt*s 
order, amendments may be rejected by the chairman, if they arc conuary to the terms 
of the order (63). 

Chairman's authority :—The chairman at a general meeting has prima facie autho¬ 
rity to decide all incidental questions which arise at such mectiing and necessarily 
requires decision at the time, and the entry by him in the minute books of the result 
of a poll or of his decision of all such questions, although not conclusive, is prima facie 
evidence of the result or of the correctness of that decision and the onus is thrown on 
those who impeach the entry (64). 

Sec notes to s. 76. 

54. If there is no such chairman, or if at any meeting he is 
not present within fifteen minutes after the time appointed for hold¬ 
ing the meeting, or is unwilling to act as chairman, the members 
present shall choose some one of their number to be chairman. 

(55) Retanoa Coco-Nuts Estate [1920] W.N. 274, 64 S.J. 700. 

(56) Firqiroof Doors Ltd. [1916] 2 Ch. 142. 

(STiCambriaa Peat Co. [1875] 31 L.T. 773. 

(58) Quin v. Nationall Society [1921] 2 Ch. 318. 323. 

(59) Howbeach Coal Co. v. TeaKoe [1860] 5 H. & N. 151. 

(60) Harben v. PhiUips [1883] 23 Ch. D. 14, 34. 

(61) 8. 83 (3). 

(62) Daitnl«r Co. i». Conthiental Tyre Co. [19161 2 A.C 307, 324. 

(63) BebeUo v. Co-operative Naviaatkm & ^dtng Co. [1924] 26 Bom. LA. 90?. 
<64)&tdiah Zoedone Co. [1864] ^ Ch. D. 70. 
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55. The chairman may, with the consent of any meeting at 
which a quotum is present (and shall if so directed by the meeting), 
adjourn the meeting from time to time and from place to place, 
but no business shall be transacted at any adjourned meeting other 
than the business left unfinished at the meeting from which the 
adjournment took place. When a meeting is adjourned for ten 
days or more, notice of the adjourned meeting shall be given as in 
the case of an original meeting. Save as aforesaid, it shall not be 
necessary to give any notice of an adjournment or of the business 
to be transacted at an adjourned meeting. 

Right of odjoarnment :—At common law tliere is a right of adjournment of a 
public meeting and the chairman can exercise it (65), But this must be done for proper 
conduct of business and not for its frustration. A chairman has no power to stop a 
meeting at liis will and pleasure. If he attempts to do so^ the meeting can appoint 
another chairman and resolve to go on with the unfinished business (66). 

In the absence of a special provision a chairman is not bound to adjourn a meeting. 
He cannot adjourn it of his mere motion (67). But where the articles empower the 
chairman to adjourn a meeting with the consent of the meeting, the chairman has a 
discretion to adjourn and he can exercise that discretion only with the consent of the 
meeting, while if the meeting desire an adjournment the chairman is not bound to 
adjourn (68), but under this form of articles, it seems he is l)ound to adjourn. 

The mere absence of a provision for adjournment in the articles docs not give 
rise to an inference that a power to adjourn is prohibited, for the law gives the right 
to every meeting to adjourn itself provided the adjournment is for bona fide purposes (69). 
Aldiough discussions regarding the articles arc out of order in a shareholder's 
meeting, yet such discussions do not vitiate the bona fides of the meeting because there 
is no difierence between bona fides in fact and bona fides in law or constructive bona 
fides. (70). 

An adjourned meetiing is the same meeting and merely a continuation of it. The 
proxies appointed for the meeting arc available at an adjourned meeting (71). 

Notice:—^Whcrc it is necessary to give notice of an adjourned meeting, when 
business was begun but not completed at the meeting from which the adjournment 
took place, the notice need not state the purpose for wlitch the meeting was called (72). 

56. At any general meeting a resolution put to the vote of the 
meeting shall be decided on a show of hands, unless a poll is (before 
or on the declaration of the result of the show of hands) demanded 
[in accordance with the provisions of clause (c) of suo-section (!) 
of section 79 of the Indian Companies Act, 1913], and unless a poU 
is so demanded, a declaration by the chairman that a resolution 

(65) R V. D’Oyly [1840] 12 Ad. & E. 139, 158; Queen v. Wimbledon Local Board [1882] 

Q-B.D. 459; but $ee Sali^ury Gold Co. ». Mathom [1897] A.C. 268, 275. 

(66) Na^iud^ Dwellings Society v. Sykes [1894] 3 Ch. 159; Cates^ v. Burnett [1916] 

Haihom (supra). 

(68)PMshuram v. Tata Industrial Bank [1923] 47 BtHA. 915, 25 Bom. L.R. 1083, 80 

I.vj. 75, 

tJ. United India Life Assurance Co. [1928] M. 1215, 55 MJLI, 385. 

V. United India Life Insurance Co., (supra). 

Uten t). Thompson (19171 2 CSu 261. 

Lorant [1851] 3 HJLC. 418. 


(69) Sul>ramania 

(70) Subramania 
(7\)Ibid; Mac : 
(72)Scadding v. 
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has, on a diow of hands, been carried, or carried unanimouriy, or 
by a particular majority, or lost, and an entry to that efEect in the 
book of the proceemngs of the company shall be conclusive evidence 
of die fact, without proof of the number or propotrion of the votes 
recorded in favour of, or against, that resolution. 

Amemiiiieiil i —this regulation the words within square brackets have been sub* 
stltutcd for the words “by at least three members'' by the amendinig Act II of 1938 
which received the assent of tlie Governor General on 26th February, 1938. The articles 
of a company shall be deemed to include this regulation; see s. 17(2)« 

Py^lMr mode of declaring company's will t —resolution of the majority of 
members present at a meeting is the proper mode of declaring the will of the corpora¬ 
tion ; but if ail the shareholders, and not a majority only, expressly assent, the absence 
of a resolution may be immaterial (73). As to what is an act of the corporation binding 
the corporation and wliat constitutes a meeting of the corporation see the case noted 
below (74) and notes to s. 76 ante. 

Show of hands 8—As regards the importance of a regular show of hands recently 
stressed by Lord Bianesburgh in the House of Lords, see notes to s. 81 ante. 

Dfl»claration of chairman :—Declaration of the chairman as evidenced by an entry 
in the minute book is conclusive evidence of the fact that a resolution has, on a show 
of liands, been carried. In any case the declaration of the chairman is prima facie 
evidence (75). Where on a show of hands there are two resolutions before a meeting 
of shareholders—one for the reduction of capital and another for the conversion of the 
preference shares into ordinary shares—and where there is a right to a poll, the chair¬ 
man may put the resolutions en bloc, if no shareholder requires him to put them 
separately (76). A chairman giving a decision bona fide without malice cannot be 
mulcted in damages, because a Court subsequently found that he had given a wrong 
decision (77). 

Chairmaii's duly :—^The duty of a chairman of a meeting is to ascertain the sense 
of the meeting upon any resolution properly coming before the meeting (78). The power 
to demand a poll is a power possessed by the chairman which is to be exercised'or not 
according to his decision whether it is necessary to exercise the power in order to 
ascertain the sense of the meeting. In oicler to ascertain that sense the chairman ought 
to demand a poll and use the proxies held by him. Where he did not do so, the 
resolution passed at the meeting w^as held to be invalid (78). 

Prima facie eyldence t —The chairman of a general meeting has prima facie autho¬ 
rity to decide all incidental questions which arise at such meeting. The entry by him 
in the minute book of the result of a poll or of his decision of such questions although 
not conclusive is prima facie evidence of that result or the correctness of the decisions 
and the onus of displacing that evidence is on those who impeach the entry (79). 

Conelusiye avtilaiice s—The words “conclusive evidence” mean evidence which Is 
not to be displaced and is conclusive as between the parties bound by the minutes (89). 

(73) Wenlock v. River Dee Co, {1887] 36 Ch. D. 67Sn; Express Engineering Works [im] 

1 Ch. 466« 

(74) Staple of England v. Bank of England [1850] 12 Beav. 433 and die cases cited ihcart. 

(75) Wandsworth & Putney Gas Co. u. Wright fl870J 22 L.T. 404. 

(76) R. E. Jones, Ltd. [1933] 50 TX.R. 31. 

(77) Ram Narain v. Ram Kishen [1911] 10 I.C 515, 46 P.R. 1911. 

(78) Second ConsoUdaied Trust, Ltd. v. Ceylon A. T. dc K. Estates Ltd, (1943] 169 lUT. 
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The dbaiman has discretion in moving that **the question be now put*'(81). 

Amenclinent of resolution t —^An amendment fairly arising on a resolution which 
is specified in the notice of the meeting must be put to the meetings and the chairman 
has no right to refuse it (82). 

Amendments to propositions must be germane to the subject matter of the propo¬ 
sition and they must not be in substance a direct negative of it (83). In pursuance of 
a notice a general meeting of a company was convened, among other purposes, to 
“receive the report of the managing committee and the audited balance sheet and the 
income and expenditure account for the year 1943 and to approve and adopt the same.”** 
The chairman liimsclf moved that the aforesaid items be received and adopted. The 
proposition was duly seconded and thereupon one of the members proposed an amend¬ 
ment to the effect that the items referred to should be received but not adopted and 
that a committee should be appointed to look into them and the accounts and to report 
thereon. The question was whether the chairman was right or not in ruling this amend¬ 
ment out of order, field that the amendment satisfied the aforesaid test and it was 
competent for the company to appoint what would in effect be an informal committee 
of inspection, because the committee, if so appointed, would not have the powers which 
were conferred on a committee appointed as contemplated by s. 142, or as conferred on 
Government inspectors of companies, and the chairman was therefore wrong in ruling 
the amendment out of order (83). It was further held that where the chairman im¬ 
properly ruled out of order a proposed amendment and refused to put it to the meeting, 
subsequent proceedings of the meeting relating to that particular motion Were 
invalidated (83). 

Where an amendment which a party has a right to move has been rightly and 
properly dealt with by the chairman, the validity of the resolution as passed remains 
un<^ected (84). 

Taking of poll Proxies cannot be used on a show of hands (85). A poll is a 
mere continuance of the meeting at which it was demanded (86). The chairman is 
justified in closing the doors during the taking of the poll, if it is not an ordinary 
meeting but a meeting in which special precautions are necessary in view of the conflict 
between two groups (86). 

At common law a person entitled to vote at a meeting has the right to demand 
a poll (87). Where there is such a right it can be exercised immediately after Uic 
chairman*8 declaration on the result of the show of hands (88). 

Demanding poll ;—^Whcrc the power of demanding a poll is by the articles given 
to shareholders qualified to vote and holding so many shares, the power is exercisable 
only by the shareholders present in person; for the holder of proxies is not the holder 
of the shares included in the proxy (89). A proxy authorizing a person to vote docs 
not authorize him to demand a poll (90), unless the articles otherwise provide. 

Where members holding a specified number of shares have the right to demand 
a poll under the articles and there is a definition clause stating that the singular includes 
the plural, one member holding the requisite number of shares can demand a poll (91). 

(81)WaU u. London A. Corpn. [1898] 2 Oi. 469. 

{82)Torbock v, Westbunr [1902] 2 Ch. 871 ; Betts & Co. u. Machnaghten [1910] 1 Ch. 430. 

! 83)T. a. Vakil v. Bombay Presidency Radio Club, Ltd. [1945] B. 475, 4/ Bean. L.R. 428. 
84)Rebello v* Co-operative N. & T. Co. [1925] B, 105, Z6 Bom. L.R. 907. 

85} Ernest ti. Loma Gold Mines [1906] 2 Ch. 572. 

86) Queen r. Wimbledon Local Board [1882] 8 Q.B.0. 459, 464: R. v. D. Oyly (supra). 

(87)i^c Rebello v. Co-operative &c. Co., supra. 

(88)CampbcU u. Maund [1836] 5 A. & E. 865. 

(89) Queen t>. Govt. Stock Investment Co, [1878] 3 O.BJD. 442. 

(90) Haven Gold Mining Co, [1882] 20 Ch. D. 151, 157. 

(91) Siemens Bros. v. Burns [1918] 2 Ch. 324. As to counting joint holders on a demand 
for a poU see thU ca»e and Cory v. Reindeer S. S. Ltd. {1S>15J 31 TJUR. 530. 
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The demand lor a {>oU is too late if it Is not made upon the declaration the 
show of hands (92). 

Who can irote on poll :---Under this form of articles mcmheit^ not present at the 
meeting cannot vote on the poll, even if taken subsequently (93). Under an article 
providing that the p(^l shall taken *^in such manner as the chairman shall direct,^ 
the poll may be taken then and there (94). 

If the artiicles contemplate voting in person the chainnan can direa the taking 
of a poll by voting papers (95). 

SefMimta polls :—^Where resolutions are voted upon separately and polls are 
demanded, there must be separate polls (96). Any qualified person may demand a 
poll (97). 

Validity of vote* ;—^Where an article provided that votes tendered at a meeting 
and not disallowed at that meeting or an adjournment thereof should be deemed valid 
for all purposes, in the absence of fraud or mala fides votes not so disallowed could 
not be afterwards challenged in legal proceedings (98). Where an article provides that 
no objection should be made to the validity of any vote except at the meeting and that 
every vote, whether given in person or by proxy, not disallowed at any meeting, should 
be deemed valid for all purposes, the decision of the chairman who in the bona fide 
exercise of the power conferred upon him by the articles refuses to disallow a vote by 
proxy to which objection is taken at the meeting is final and will not be reviewed by 
the Court (99). 

Right to inspcKrt voting papers ;—Where the articles give the shareholder the right 
to Inspect the papers relating to the voting, the Court should ordinarily give them an 
opportunity of doing so. Such an opportunity need not however be given when it 
appears that the inspection would not yield any useful result (1). 

Meeting under Court’s order :—Where a meeting is held under the order of the 
Court, the chainnan is bound to carry out the instruction given by the Court and has a 
discretion ol his own-for matters lying outside the scope of such instruttions (I). In the last 
cited case Fawcett J. held that inspection of ballot paj^ers could not be obtained without an 
express order of the Court. Strong grounds must be shown, and the Judge must be 
satisfied that the application for it was made bona fide* 

See notes to s. 81. 

57, If a poll is duly demanded, it shall be taken in such 
manner as the chairman directs, and the result of the poll shall 
be deemed to be the resolution of the meeting at which the poD 
was demanded. 

Time ol tnkitig poll :—^In this form of articles the poll may be taken then and 
there (2). A shareholder roust be present personally or#y proxy. This principle is not 
overridden by this regulation (3). 

(92) Queen n. Thomas [1883] 11 O.B.P, 282. 

{93}Shaw V. Tati Concessions [19131 1 Ch. 292; R. o. D’Oyly (supra); but sec Horbury 
Bridge Co. [1879] 11 Ch. D. 109. 

(94) Chillington Von Co. 11885] 29 Ch. D. 159, 

(95) Me Millan ti. Le Roi Co. [1906] 1 Ch, 331. 

(96) Blair C^pen Hearth Furnaec Co. v, Rdgart [1913] 108 L.T. 665, 29 TX.R. 449. 

(97) See Queen v, Wimbledon L. Board, supra. 

(98) Wall V. London & Northern Corpn. [1899] 1 Ch* 550; Wall o. Exchange Investment 
Coiipn. [19261 Ch. 143, (C.A.). 

(99) Wau o. Exchange Investment Corpn. (suma). 

(nEebeUo n. Co-operative dec. Co. [1925] B. 105, 26 Bom. L.R. 907. 

(2) See note (93), suprut and ChUlington Iron Co. [1885] 29 Ch. O, 1$9« 

MUlan % m Co. Imsftm). 
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The taking of a poll is not a meeting of the ceonpany In the strict sense^ but is 
in law a continuation of the meeting at which the poll was directed to be taketi(3). 
Where there is a breakdown of the arrangement of the poll on the fixed datCi that 
does not put an end to the taking of the poll, because there must be at least a reason* 
able opportunity to the voters of having the poll taken. The chairman should in such 
circumstances appoint another date for the poll, because If the poll Is demanded it 
must be taken even though the chairman refuses to grant the poll (4). The Court has 
jurisdiction to entertain a suit by the shareholders against the company in respect of 
the infringement of their rights when the interests of justice require it (4). But a man* 
damns will not be issued unless it appears in evidence that some qualified person who 
meant to vote was prevented from doing so, as a result of taking tlie polls with dosed 
doors (5). 


58. In the case of an equality of votes, whether on a show of 
hands or on a poll, the chairman of the meeting at which the show 
of hands takes place, or at which the poll is demanded, shall be 
entitled to a second or casting vote. 

59. A poll demanded on the election of a chairman, or on 
a question of adjournment shall be taken forthwith. A poll 
demanded on any other question shall be taken at such time as the 
chairman of the meeting directs. 

Votes of Members, 

60. On a show of hands every member present in person 
shall have one vote. On a poll every member shall have one vote in 
respect of each share or each hundred rupees of stock held by him. 

By the Companies (Amendment) Act, 1936, for the words ‘*On a poll every member 
shall have one \ote for each share of which he is the holder,” the words in italics have 
been substituted. 

Who cun trole upon a show of hands : —^Unless a poll is demanded, votes of 
members who are personally present will be counted by a show of hands (6). A member 
present only by proxy has no right to vote upon a show of hands (7). A company 
present by a representative under s. 80 will be deemed to be present in |>erson (8). 
During a state of war an alien enemy cannot vote (9). 

Volo is a fight to proporty :— ^A shareholder's vote Is a tight to property and he 
is entitled to exercise it as hd^leases even in a manner adverse to what others may 
think the interests of the company (10), provided his vote be bono fide and not contrary 
to public policy (11). “Unless otherwise provided by tlic regulations of the company”, 

(4) Srenivasan v, Watrap [1932] M. 100. 

(5) C^een v. Rector [18381 8 Ai dc E. 856. 

(6) Horbury Bridge Co. [1879] 11 Ch. D. 109. 

(7) Ernest u. Loma Gold Mines [1896] 2 Ch. 572, [1897] I Ch. L ovcmiHng Bldwd 

Brothers [1893] 1 Ch. 603. * 

{8)Kelantan Estates [1920] W.N. 274, 64 S. J[. 700. 

(9) Robson v. Premier Oil Co. [1915] 2 Ch. 124. 

(10) GrcenwcU v. Porter [1902] 1 Ch. 530; Puddephat v. Ldth [1916] I Ch. 200; Pender 
v. Lushington [1877] 6 Ch. D, 70 ; E. D. Sassoon 6c Co. v. Patch, Infra. 

(11) Elliot V. Richardson [1870) 5 tl. P. 744; Northwest Transportation Co. u. Beatty 
{1887^ 12 App. Cas. 589, 593! Burland v. Earle jim) A.CL 83, H 
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observed Lord Pavey in Burland v. Eatie (12), *% sbmbnider is not ddbair^ £rom 
voting or using his vodng power to carry a resolution by the circumstance of his 
having a particular interest in the subject matter of the vote.** 

Where a shareholder is not allowed to votOi even by the majority of shareholderi 
present at the meetings a suit for declaration that he is entitled to vote is maintaiuabie 
and the ordinary civil Court has jurisdiction to entertain it (13). 

Right of voitiig $--Wfaere shares have been transferred to a mortgagee and ate 
registered in his name, he has, as legal owner of the shares, the right of voting which 
may be exercised as he thinks best, irrespective of any direction by the mortgagor (14). 
The right can only be determined by an express contract not to exercise it, and in the 
case of debentures it may be exercised for the debentute^holders (14). A mandatory 
injunction may however be granted to enforce an agreement by the mortgagee of share 
to vote in accordance with the wishes of the mortgagor (i 5). 

Executor’s vote ;—^Vote given by an executor on behalf of a deceased member 
must be disallowed unless he has got himself registered as a member, and it is not 
possible to distinguish the case of a liquidator or receiver (16). 

No subsequent ratification A vote is good or bad at the time when it is re¬ 
corded and no subsequent ratiflcatioin can cure the defect (16). 

Director*! right to irote Although a director is not entitled to vote as a director 
in respect of any contract in which he is interested (17), yet he is entitled so to vote 
as a shareholder at a general meeting (18), 

A single shareholder may sue the company to enforce his right to have his vote 
recorded (19), 

Casting vote :—“Where the number of votes on a show of hands is equal, the 
chairman has no casting vote by common right** (20), but the casting vote has been 
given to chairman on a show of hands or on a poll by rcg. 58. 

See notes to s. 76 and s. 81 and reg. 56. 

61. In the case of joint-holders, the vote of the senior who 
tenders a vote, whether in person or by proxy, shall be accepted to 
the exclusion of the votes of the other joint-holders; and tor this 
purpose seniority shall be determined by the order in which the 
names stand in the register of members. 

Right of splitting :—^Joint^holdcrs are entitled to have their holdings split into two 
or more joint holdings with the names in different order so as to enable all to attend 
and vote (21), 

62. A member of unsound mind, or in respect of whom an 
order has been made by any Court having jurismetion in lunacy 
may vote, whether on a show of hands or on a poll, by his com* 


(12) [1902] A.C 83 (P.C.); aee also North West Transportation Co. v. Beatty [1887] 12 
App. Cas. 589. 

(13) Cobinda v. Alcshoy [1906] 10 C.W.N. 206. 

(14) Siemens Brothers v. Burns [1918] 2 Ch. 324. 

(15) Puddephatt v. Leith (supra). See in this connection E. D, Sassoon Sc Co, w. Batch 
n922] 45 Bom. L.R, 4^ 

(16) Tata mm Ik Steel Co. [1928] B. 80, 30 Bom. L.R, 197; but see Ueweliyn ti. Kadntoe 
Rubber Estates [i9!41 2 Ch. 670. 

(17) S* 91 B. 

(18) East Pam Du Mining Co, v. Merryweather [1864] 2 a 6^ M. 254; cf, North-West 
Transportatioin Co. v» Beatty (supra). 

(19) Pender u. Lushington (sirnra). 

(20) Baltm 13th ed., p, 173. 

(21 j Bums tt, Skmens JBff^ers [1919] 1 Ch. 225. 

105 
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mittee or other legal ^ardian and any such committee m guardian 
may, on a poll, vote by proxy. 

63. No member shall be entitled to vote at any wneral 
meeting unless all calls or other sums presently payable by mm in 
respea of shares in the company have been paid. 

RIglil alter forfeiture :—As to whether after forfeiture the new header’s right to 
vote is affected by a call made on the last holder, see the case noted below (22). 

64. On a poU votes may be given either personally or by 
proxy: Provided that no company ^all vote by proxy as long as 
a resolution of its directors in accordance with the provisions of 
section 80 of the Indian Companies Act, 1913, is in force. 

The proviso is not in Table A of the English Act. For cases relating to proxy see 
notes to regs. 65 to 67. 

No inherent right :—^There is no inherent right of shareholders to vote by proxy, 
such right being by contract to be construed from the anicles (23). In the last cited 
case at p. 263 Lord Justice Swinfen Eady observed: “At common law a proxy could 
not be used by a member of a corporation unless there was some specific provision 
which enabled him to do so. When you come to statutory corporations you must look 
at the statute itself and the rules which are treated under it, to see whether it is the 
intention of the statute or the rules that a proxy should be used, and if so, in what 
form it should be used.” 

Where proxies are allowed by the articles the chairman must count the \ote of a 
person holding proxy as a single vote (24j. 

65. The instrument appointing a proxy shall be in writing 
under the hand of the appointor or of his attorney duly authorised 
in writing, or, if the appointor is a corporation either under the 
common seal, or under the hand of an officer or attorney so 
authorised. No person shall act as a proxy unless he is a member 
of the company. 

By the Companies (Amendment) Act, 1936, the words in italics have been stili- 
stituted for the words “either he is entitled on his own behalf to be present and xote 
at the meeting at which he acts as proxy, or he has been appointed to act at that 
meeting as proxy for a t'orporation.” 

Sttbsequent shiuroholder :—Under articles which provided that “no person shall 
be appointed or have authority to act as a proxy who is not a shareholder”, a proxy 
in favour of a person who was not a shareholder when it was signed, but was a share¬ 
holder at the date of the meeting, was valid (25). In the last cited case it was further 
held that as the articles did not require the shareholder using the proxy to be literally 
“named” therein, the proxy could not be objected to if he was sufBciently described for 
all business purposes, as for instance, a member for the time being of a specified firm. 

Revoked proxy The articles of a company said: “A vote gjven in accordance 
with the terms of an instrument of proxy or power of attorney shall be valid not¬ 
withstanding the previous death of the principal or revocation of the proxy or power of 

V. Randt Gold Mining Co, [19031 1 KJ9. 4<5J, [19041 A.C. 165. 
(23) Me Larcn v. Thomson [19171 2 Ch. 261. 

K. Loma Gold Mine, (J8971 1 Ch. I. 

(25) Bombay Bunnah Corpn. v. [1905] A.C 213, 29 Bom. 126 (PXI.), 
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attofiicy * • . » provided no intimation in writing of tfie^death or revocation shalMiave 
been received at the oilce f>elore the meeting/' A letter levoking the proxy was written 
by the principal and received at the office of the company betweep the date tji the 
original meeting and the date on which poll was taken: Held, as the meeting at 
which the poll was to be taken was a continuation of the original meeting, the intima* 
tion revoking the proxy was not received before the meeting, and the vote given by 
the proxy was valid (26). 

Nott^mombor's irole An article which provides that every vote not disallowed 
at the meeting shall be valid will validate a vote, not objected to at the meeting, given 
by a proxy who is not a shareholder (27). 

Corporation's right :-^The requirements as to the appointment of proxies by 
corporations being under seal applies only to corporations having a seal according to 
English law (27). A corporation may give a proxy under the English law (28). See 
notes to s. 80. 

66. The instrument appointing a proxy and the power-o£- 
attorney or other authority (if any), under which it is signed or a 
notarially certified copy of that power or authority, shall be 
deposited at the registered office of the company not less than 
seventy-two hours before the time for holding tne meeting at which 
the person named in the instrument proposes to vote, and in default 
the mstrument of proxy shall not be treated as valid. 

Articles of all companies shall be deemed to contain this regulation; see s. 17 (2)# 
Lodgmeiit of proxy paper : —This regulation provides for the previous lodgment 
of the proxy paper. Where the articles provide '*that the instrument appointing a 
proxy shall be deposited at the registered office of the company, not less than two 
clear days before the day for holding the meeting/' proxies lodged after the date of an 
original meeting, but more than two days before the day fixed for an adjournment 
thereof, cannot be used for the purposes of voting at the adjourned meeting (29). 

Where no time is fixed :—If the articles do not provide that proxy papers shall be 
deposited at the office before the meeting, the vote of the proxy is to be accepted even 
if he cannot prcKlucc the proxy paper at the time (30). 

Where two proxies Where one proxy is lodged before the expiry of the time 
and another proxy in favour of another person is lodged after the expiry of the time^ 
the first proxy is not revoked (31). 

Filling up names etc. :—^So long as a proxy is properly stamped at execution, its 
operative parts, e.g., the name of the proxy and the date of the meeting may be filled 
i|i afterwards by any person authorized to do so (32), even though at the time of 
execution the date of the meeting has not been fixed (33). The secretary may fill in 
the date in the proxy form after it has been returned by the shareholder (34). Undated 
proxies are valid (35). 

(26) %>iller u. Mayo (Rhodesia) Development Co. [1926] W.N. 78. 

(27) C;olonial Cold Reef v. Free State Rand [1914] 1 Ch. 382. 

(28 Indian Zoedonc Co. [1884] 26 Ch. D. 70, 78; cf. Queen v. Samuel [1895] 1 Q.B. SIS. 

(29) Me Laren v. Thomson (supra); see also Shaw v, Tati Concessions [19131 I Ch. 292. 

(30) £ngUsh Scottish &c. Bank [1893] 3 Ch. 385. 

{3OTata Iron dc Steel Co. [1828] B. 80, 30 Bom. L.R. 197. 

(32) Ernest u. Loma Cold Mines [1897] I Ch. I; Sandgrave u. Bryden [1907] I Ch. 318; 

Ex 0. Lancaster [1877] 5 Ch. D, 911* 

(331 Sandgrave o. Bryden (supra). 

(341 Ernest o. Loma Gold Mines (supta), overruling Bidwdl Bros. [1893] 1 Ch. 603. 
(35)Ihta Iron dt Steel Co. (enpta); but see Llewellyn v. Kaaintse Hiilmet Estates [19141 
2 Ch, 620. ^ 



m tmiAii COMPANY law {REG. €6 

CwcftIUitiott of mmp :-^Aiiy cancdilatioii which renders the stamp on proity 
Incapable d being used is sufficient It is not necessary that the person cancelling 
the stamp should write his name and the date across the stamp (36). 

Costs may be paid out of eompaiiy’s fund t—The cost of obtaining signature of 
proxy papers and of stamp may be paid out of the company’s funds (37) if reasonably 
necessary in the interest of the company. But the principle will not apply if it is done 
to serve the interest of the directors personally (37). 

Dtreetor*s namo Directors’ names may be inserted as proxies (38) unless there 
is some provisions in the articles to the contrary (39). 

Stamps :—^Where a proxy empowers any person to vote at any one general meeting 
of a company, it may be stamped with an adhesive stamp of two annas (40). For this 
purpose revenue stamp only is to be used (41), or in the case of a cximpany having 
a large number of shareholders coloured impression may be obtained from the Collector 
of Stamps (42). The instrument of proxy to vote “at any ordinary or extraordinary 
general meeting of the company’* and not merely at the particular meeting is valid (43). 
But in that case it would be chargeable for stamp duty as a power of attorney under 
Art. 48 of the Indian Stamp Act. The stamp on a proxy to be used at a creditor’s 
meeting is the same as in the case of a general meeting of the members of a corn- 
pany (44). 

Proxy is agent for voting :—A person to whom a member gives a proxy is that 
member’s agent for the purpose of voting. The authority of an agent may be revoked 
expressly or by implication; but unless and until it is so revoked that authority con¬ 
tinues. If a man is present and allows another to act for him, presumably he approves 
what that other does (45). But even where a proxy had not been validly revoked in 
accordance with the articles, the shareholder who had given the proxy is free to attend 
at the meeting and vote personally; and when he has done this the vote tendered by 
the proxy will be rejected. “It would be strange”, observed Lord Hanworth, M. R., 
“if a person in the position of an agent could say to his principal ‘you have entrusted to 
me a power which 1 will not allow to pass back to you, although you demand the 
right to exercise it* ”(46). Where persons who voted on the amendments, but did not 
vote on the substantive proposition, but whose votes on the latter were recorded by 
their proxies, it was held that the votes were good (47). 

Uiut«iii|ied proxies :—^Those proxies which aie unstamped or upon which the 
scamps have not been cancelled must be excluded. Any voces recorded on the authority 
of such proxies go out (47). 

See notes to s. 76. 

The time provided in Table A of the English Act is forty-eight hours. This limit 
of 72 hours seems to be unsuitable to this country. It ought to have been reduced to 
twenty-four hours by the recent amending Act. 

(36) Me MuUcn v, “Sir Hickman” Steamship Ck). fl902] 71 L.J. Ch. 766, 18 T.L.R. 650. 

(37) Peel v. London & N. W, Ry, Co, [1907] 1 Ch. 5, overruling Studden v. Grosvenor 
[1886] 33 Ch. D. 528, 

(38) Tata Iron & Steel Co. [1928] B. 80, 30 Bom. L.R. 197. 

(39) English, Scottish &c. Bank (supra). 

(40) Art. 52, Indian Stamp Act, 1899 as amended by Aa 43 of 1923. 

(41) Vide Rule 13 and the new Rule 16 of the Rules framed under the Stamp Act, and 
Notification No. 3 dated 3ist March, 1934. 

(42) Vide Rule 8, ibid. 

(43) Isaacs v. Chapman [1915] W.N. 413. 

(44) Vide notification dated 12 th January, 1926 published in the Gazette of India, 1926, 
Part I, p. 132. 

^ r*’28J B. 30 Bwn. LJR. 197, 108 tC. 465. 

Bricks Co. [1931] 2 Ch. 90 (101), 47 T.T. w . 217 , 

2 ^ * ^ («>!»«) following London Joint Stock Bank v. Siumons [1892) 
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67 . An instrument appointing a proxy may be in the follow¬ 
ing form, or in any other form whim the <^eaors shall approve:— 

Company limited, 

of m the district of , being 

a member of the Company, limited, hereby appoint- 

of as my proxy to vote for me and on 

my behalf at the [ordinary or extraordinary, as the case may be] 
general meeting of the company to be held on the day 

of and at any adjournment thereof.” 

Signed this day of 

Attestatien :—the articles require that a proxy paper shall be attested, ao uti- 
attested proxy paper will be rejected (48). 

Where form U settled by the Court Where the form of proxy was settled by 
the Court, but a certain word was entered by the member signing the proxy and he 
added other words, but the added words were too vague to have any meaning, it was 
held that votes given by the proxy were good (49). 

Directors. 

68. The number of the directors and the names of the first 
directors shall be determined in writing by a majority of the 
subscribers of the memorandum of association. 

Number of directors :—^Where the articles provide that until otherwise determined 
by a general meeting the number of directors shall not be less than five nor more 
than nine, it is open to the shareholders to vary the number witliout altering the 
arti< les (50). The articles of a company provided that until otherwise determined by a 
general meeting the number of directors should be not less tlian three or more than 
seven; held, a resolution at a general meeting that the number of directors should be 
increased to more than seven was \alid and no ^'special resolution” was necessary (51). 
In Uxe case of a similar article where the articles of association of the company adopted 
at tides 83 and 85 of the Table A of the English Act of 1908 (corresponding to regs. 83 
and 84 ot the present Act) it was held, distinguishing Blair Open Hearth Furnace Co. 
V. Rei^art (52), that the power of appointing additional directors had not been delegated 
to the directors so as to exclude the inherent power of the company in general meeting 
to appoint directors (S3), 

A comimiiy may be dtrecler Directors are not necessarily individual persons, 
and, if the artidcs so provide, another company may be appointed director (54). 

Meeliiif of aidbtorxbera :—^Hiere must be a majority of the subscribers in order 
to determine who shall be the first directors (55). A reasonable notice only is necessary 
lor the meeting of the subscribers in which such determination is to take place (56), 


{48)Harben v. PhiUips [1883] 23 Ch. D. 14, 22. 31. 

(49) Tata Iron & Steel Co. (supra). 

(50) Gut Prasad o, Rameshwar [1933] A. 344, [1933] A.L.J. 290, 143 I.C. 7. 

(5])Topaiidas n, Yotmal Electric Supply Co. [1940] S. 8% 190 LC. 551 relying on Gur 

Prasad o, Bameshwar, supra, 

(52) [1913] 108 L,T, 665. 

(53) Worcester Corsetry, Ltd, v. Witting [1936] Ch. 640. 

(54) BulaVo'^ Market Sc Office Co, [1907] 2 Ob. 458, 

(SSiLon^ii See. Land Co. [18861 31 Ch. D. 223. 

(56) Jdin Morley Building Co. Barms [1891] 2 Oi. 386. 
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For this purpose a meeting may not be necnssaiy* if all the subscribe concur In making 
the appointment by a resolution in writing (57). * 

Power of subaoribert :-^The power gircn to the subscribers remains in force not* 
withstanding the first ordinary general meeting after registration has been held without 
any directors being appointed at that meeting (58). Reg. 49 does not apply to a meeting 
of th<^ subscribers of the memorandum of association, and there being no special pro* 
vision in Table A relating thereto, a reasonable notice only of such meeting is 
necessary (58). 

First diroclors* power :—The first directors may appoint one of their number to 
the office of manager at a salary on condition that the latter vacates his office of 
director (59). 

Additional directors :—Where the articles provided that the governing directors 
had power to appoint additional directors, and a majority of the governing directors 
appointed additional directors, it was held by Bennett, J. that the power must be exer* 
cised by all governing directors, and that the rule of coiporation law that when a duty 
is delegated to a body of persons those persons can act at a meeting by a majority had 
no application to the case of the articles of association of a company incorporated under 
the Companies Act (60). 

Where partners of a firm are appointed directors :—Where the articles provided 
that the partners for the time being of a firm “shall be the first manager of the com¬ 
pany’*, it was held that the individuals who were partners of the ftnn at the time when 
the company was incorporated remained managers until death, resignation, disqualifica¬ 
tion or removal quite irrespective of any changes in the constitution of the firm (61). 

Directors not whole lime servants :—Unless there is a provision in the articles 
as to the amount of time a director shall devote to the company, he cannot be com¬ 
pelled to attend to his duties and the company cannot prevent him from l>ecoming a 
director of a rival company (62). 

“The principle will l^c found”, observed Lord Blanesburgh, “in the case usually 
cited in relation to it although reported only in the Weekly Notes (62), where it was 
held that it not appearing from the regulations of the company that a director’s services 
must be rendered to that company, and to no other company, he was at liberty to 
become a director even of a rival company, and it not being established that he was 
making to the second company any disclosure of information obtained confidentially 
by him as a director of the fir^t company he could not at the instance of that company 
be restrained in his rival dircctotatc. What he could do for a rival company, he could, 
of course, do for himself. And in the prc*scnt case that principle is not aflFected by the 
agreements of each appellant with Levers to devote all his time during business hours to 
the Niger service” (63). 

Fiduciary pasitioa of directors ;*<-Dlrectors are “fiduciary donees of their powers” 
and as such are bound to exercise them so as not to give themselves an advantage over 
otlier shareholders (64). They must not make secret profit out of their office (65). ^*A 
director is precluded from dealing on behalf of the company with hirasell and from 
entering into engagements in which he has a personal interest conflicting or which 
may possibly conflict with the interest of those whom he is bound by fiduciary duty 


(SI) Ex p, Kennedy [1890] 44 Ch. D. 472. 

(58) John Morlcy Building Co. v, Barras (supra). 

S Bales V. Cumberland dec. Mine Co. [1861] 6 H. & N. 48L 
Perrot dc Perrot, Ltd. w. Stephenson [1933] 50 T.L.H. 44. 

(61) Duff u. S. S. “Ovcrdalc” Co. [1915] L.R. 849. 

(621 London U Mashonaland Co. v. New Mashonaland Co. [18911 W.R IdS-t 
Bell t;. Lever Brothers, Ltd. [1932] AXX 161 at p. 195. 

hJ: Alexander v, Autohmttc Tcikf^tie Co. [1900] t Ch. S6t It 

(65) Boston D. S. Fishing Co. v. Ansel [1888] 39 Cb. D. 339. 
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to protect^ and ttii» rule is as applkable to the ca«e of ^e of several directors a^ the 
managing or sole director’* (66)< 

Director riglit of Directors are entitled to be Indemnified by the 

company for all debts, expenses and liabilities incurred in the ordinary course of busi¬ 
ness, and for money borrowed add applied for those purposes (67). A director is also 
entitled to contribution from such of his co-directors as have concurred in ultra vires , 
transactions (68). The right is available against the estate of a deceased contributory (68). 

Directors arc not responsible to third persons for the acts of sub-agents of the 
company properly appointed, unless they have derived benefit from a fraud (69), 

De facto directors :—A person dealing with a company is entitled to assume that 
the directors who arc carrying on the business arc directors de jure whether they have 
been duly appointed or not (70); but a person who has notice of the irregularity cannot 
tlaim the benefit (71). 

Where bankers have l>ccn put upon inquiry with regard to the appointment of a 
new director and are guilty of negUgente in not investigating the position, they are 
not entitled to assume that a notice of appointment of an additional director is a valid 
notice (72). 

Directors not trustees ;—Ihrectors arc not trustees for shareholders and may pur¬ 
chase the shares of the latter without disclosing pending negotiations for the sale of 
the company’s undertaking (73). 

Knowledge of common director :—As to the knowledge of a common director to 
tompanies the following observation of Mellish L. J. should be borne in mind: “I cannot 
think that because he was a common director to the two companies, wc are on that 
account to say that one comjiany has notice of everything that is within the know¬ 
ledge of the common director and which knowledge he has acquired as director of the 
other company” (74). But where A company guarantees the losses incurred on behalf 
of B company and C Is owner of A company and director of B company, C is bound 
to communicate to A company his knowledge of the losses incurred by B Company (75). 

Dispute* lajunctiun end receiver :—If owing to disputes on the governing body 
the affairs of a company cannot be carried on, the Court will interfere by injunction 
and the appointment of a receiver, until a fresh governing lK)dy is appointed (76). 

^ Liebtltties, when extinguished ;~~Thc liabilities the directors arc extinguished 

bv the dissolution of the company unless it is set aside by the Court (77), 

69. The remuneration of the directors shall from time to 

time be determined by the company in general meeting. 

Power to fix director** remaii«r»tioii : —When the remuneration of a director 
has been fixed by the company under this regulation, the a>mpany has power to reduce 


(66) North-West Transportation Co. v. Beatty |1881J 12 App. Cas. 589. 

(67) Hals. (Hailsh.) p. 332 fit cases collected there. 

(68) RamskiU v. Edwards [18851 31 Ch. D. 100; Jackson v. Dickinson [1903] 1 Ch. 947. 

(69) Weir v. Bdl [1878] 3 Ex. 238 (C.A.). 

(70) Mahony ®. East ffolyford Ry. Co. [1875] 7 H.L. 869; County Life Assurance Co. 
[1870] 5 Ch. App. 28E 

(71) Howard v. Patent Ivory Co. [1888] 38 Ch. D. 156. 

(72) B. Lig^t Ltd. V. Barclay's Bank [1928] 1 K.B. 48. 

(73) PWci^ V. Wiitfht [1902] 2 Ch. 421. See however Allen v. Hyatt [1914] 30 TJLR. 444. 

(74) hferKUks ^teiuioB Rv. Ca nWl] 7 Ch. App. 161, 168. 

(75) Sf«e MeenakasU Mills 'v. Ratibl [mi] B. loC 43 Bom. L.R. 53 relying on Hamndiite 
Land Co. [1896] 2 Ch. 743 and I^tt (Bombay), Ltd. v. Sassoon k Q}. [1936]!. 6Z, 
37 Bom. LJL 978. 

{76)F«ath«rsttiw v. GtMdtn [1873] 16 Eq. 79S. 

(77)OmM« t>. Com [1891] 2 CbH 7$. 
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his remuneration yirhm it think fit (78). A company with power Irom time to time 
to fix the remuneration of the directors can discriminate between directors with regisrd 
to the amount oi th^ xemuneration (79). If the remuneration is provided in the 
articles it cannot be changed without a special resolution ($0). 

Director’s right to romuiieratioii :~~The directors are not trustees for the credi* 
tors of the company. They having acted bona fide in the interest of the company are 
entitled to vote themselves remuneration before the expiration of the year where the 
aitides provide that their remuneration should be by way of annual salary (81), Where 
the articles provided; “The board shall be entitled to set apart and receive for their 
services a sum at the rate of £500 per annum for the chairman and£250 per annum 
for each other director, reckoned from the incorporation of the company. It was held 
by Rigby, L. J. that the setting apart of the money by a resolution of the board was 
not a condition precedent to the right of a director to receive the sum, and that the 
right was an absolute right (82). 

Where no remuneration :—W^here the articles provided that the directors were 
to receive no remuneration until a dividend had been paid, and the directors took 
remuneration, they were held jointly and severally liable to repay the money with 
interest (83). Directors arc not servants of the company and as such arc not entitled to 
remuneration for their labour according to value, except in so far as it is provided in 
the aitides (84). 

Dmsion of remuneration and lime of payment :—Where the articles provide that 
there should be allowed to each of the directors out of the company’s funds a certain 
sum per annum as remuneration to be paid at such tunes as the directors may determine, 
it is a condition precedent to tlie right of a director to sue for remuneration in respect of 
a year’s service that the directors should determine the time of payment (85), or how the 
remuneration is to be divided (86). No individual director can sue the company for his 
fees until the directors have made a formal division of the amount available (87). 

Directors can not get travelling allowances :—A director is not entitled to any 
remuneration beyond what has been sanctioned by the articles for doing an act which 
wodld be his duty as a director to do (88). Directors are not entitled to get travelling 
expenses unless the payment is expressly authorized by the articles or by the company 
in general meeting (89), even though they be entitled to be indemnified against all 
expenses (90). 

Quantum meruit :—A director who after vacating his office C 9 ntinuc 8 to act as a 
director, is not entitled to a quantum meruit for his services, and if paid, the company 
can recover the amount (91). The obligation to pay on a quantum meruit basis docs 
not however depend on an inference of fact from the conduct of the parties, but on an 
inference which the law imposes on the parties where the work has been done or goods 
have been delivered under what purports to be a binding contract but is not so in fact. 


760. 


(78) Foster v. Foster [1916] 1 Ch. 532. 

(79) Foster v, Foster [1916] 1 Ch. 532. 

(80) Bo8choek Proprietary Co.,u. Fuke [1906] 1 Ch. 148. 

(81) A. M. Wood’s Ships* Woodite Protection Co. [1892] 62 L.T. 

(82) Nell V. Atlanta C. 6c S. C. Mines [1895] U T.L.R. 407. 

(83) WhitchaU Court, Ltd. [1887] 56 L.T. 280. 

(84munston n. Imperial G. L. 6c W, Coke Co. [1832] 3 B. 6c Ad. 125* 

(85) Caridad Copper Mining Co. v. Swallow [1902] 2 K.B. 44, 

(86) ^rrd Co. [1910] 26 TXi. 682; v. Smon L. & -ninber 

^ & timber Co. [1918] 34 TUR. 220. 

V5S5***‘* * *'• Mathura Praiad [ifes] 47 AIL 94, 22 AX.I. 883, 

e. Naval & MUitary Society [1905] 1 K.B, 687. ^ 

Ltd. V. Alexander [1908] 8.C. 78. 

(91) Bodega Co. [1904] 1 Ch. 276; Conaolidated Mine, [IMf] I Ok. 



INi;>IAK COMPANIES ACt 84t 

1 

"Pme kw imf> 0 «ea m flie pmy acceji^iig auch aerviee or auch goods tiio obUgatioo to 
poy for thosn ( 92 )« 

Torm of aorrico $--Reinuneratioii **at the rate of’ so much per aimum voted at 
the goucnd meeting accrues from the date of the meeting (93) and can be recovered 
for broken part of a year (94). But H the terms on which ^e directors are appointed, 
provide for so much per annum as remuneration^ a director is entitled to remuneration 
only for each complete year of service (95). Artides not being a contract between 
the company and the directors, an alteration of the artides cannot retrospectively affect 
the terms as to services already performed (96). 

In a Voluntary winding up the directors continue as such after the passing of the 
resolution for winding up (97). So where a full year’s service is required to entitle a 
director to remuneration, service alter commencement of the winding up may count to 
make up the year (98). 

RosoIttlioA to forego remuaeratioa i —^If a director take part In a resolution of the 
board determining that no remuneration is to be paid to the directors for a particular 
year, he cannot claim any remuneration for that year (99). Such resolution may how¬ 
ever be rescinded by a subsequent resolution and if this is done, remuneration will be 
payable as from the date of the rescinding resolution (I). Neither uselessness of the 
director’s services, nor that they have diminished, can be successfully pleaded as a 
bar to the claim. 

Reanunrriitioii b not due in the charsicler of member;—^The remuneration is not 
due to a director in his character of a member of the company and is provable as a debt 
on winding up in competition with the ordinary creditor (2). Payment to a person lor 
special skill and attention is none the less a pro\able debt, although the person is a 
director, or although under the odilcles a director must be a member (3). 

Sol-off :—^Where a company owed to its directors his fees and the directors owed 
to the company interest on his share calls, the company could not adjust the fees with 
interest without the directors’ consent (4). **By common law there is no right of set off 
between parties mutually indebted, in the absence of an agreement to that effect And 
the rule of equity follows the law, unless there arc special circumstances connecting 
the debts besides the mere fact of mutuality on which the relief can be founded” (5). 
As to lien sec notes to reg. 9 ante. 

Cestui que trust of a director t —A director’s remuneration is not profit derived 
from his qualification shares. Where he is a trustee for those shares his cestui qtut 
trust is not entitled to the amount of the remuneration (6). 

{92)Craven-EUi8 v. Canons, Ltd. [1936] 52 T.L.R. 657 (C.A.). 

(93) London Cirantic Wheel Co, ri908J 24 T.L.R. 618. 

(94) Swabey Part Darwin Co. [1901] 1 Meg. 386; Diamond v. English Sewing Cotton 
Co. [1^21 W.N. 237. 

(95) Salton r.^ew Bccston Co. [1899] ! Ch. 775; Me Connell’s Qaim [1901] 1 Ch. 728; 

Inman v, Ackroyd dc Best, Ltd. [1901] I Q.B. 613; Shaws, Bryant & Co. [1901] 
W,N. 124, 45 S.X 580. l J v i j 

(96) Swabey v. Port Damin Co. (supra). 

(971 See s. 208A (2). 

Shaws, Bryant Co. (supra). 

(99) McConndi’s Cbim (supra). 

(1) Consolidated Nickel Mines (supra). 

WEx p. Beckwith 11898] I Ch. 324; Dover Coalfields Eatension Co. [1908] 1 Osu 65, 
^ p. Cannon [1885] 30 Ch. D. 629. 

Plant Ltd. [189^ 43 Ch. D. 255. 

Wfitnjab Electric Power Co. u. Sutaj Kishen [1936] L. 6L 
Leake on Contracts, 8th tsd., p. 779. 

(6)DmqKr Coalfid^ fotenslon Co. (sima). 

m 
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Diittctow idK) in a dcbctiture-holdcr's action arc appointed receivers and managers 
at a remuneration continue as directors and arc neverthdess entitled to thdr remtinerar 
tion as directors (7). 

Remimetmtioii at a peramutmge of ‘profits* :—^Therc is no presumption that the 
directors* fees arc to be paid out of profits (8). The meaning of the words ‘‘profits” in 
an article providing remuneration of the directors by a percentage of profits was discussed 
in Frames v. Bultfontein Mines Co (9). Where a director, managing director or manager 
is entitled to be paid a percentage of “profits”, it is a question of construction what 
“profits** means. Prima facie it means profits arising from the carrying on the company*s 
business as a going concern and the percentage is not payable on profits made by the 
sale of the whole undertaking of the company in winding up (10), but is payable on 
profits in kind earned while the company is a going concern, even though not converted 
into cash until the winding up (II). As income tax payable by the company is part of 
its profits (12), the percentage is to be calculated on the profits before deduction of the 
tax (13). 

If a director’s remuneration for extra work, e.g., as overseas director, has not been 
determined by the genenal meeting, he cannot receive it, although he has performed 
the duties in accordance with the agreement signed and sealed by the directors, but 
must repay to the company on its counter claim the money paid to him under the 
agreement (14). 

The fact that some of the directors are remunerated as receivers and managers in a 
debenture-holder's action does not disentitle them to their remuneration in addition as 
directors from the time when they were appointed receivers and managers until com¬ 
mencement of the winding up (15). 

Balasce-sheel no acknowledgment :—A balanc^ sheet adopted and signed by 
direaors pursuant to s. 133 is not an acknowlcil^^ -*ent or written promise by the 
company or its agents to pay the directors* fees (16). 

For other cases relating to the dircctor*s remuneration see notes to s. 83A. 


70. The qualification of a director shall be the holding of at 
least one share in the company, and it shall be his duty to comply 
with the provisions of section 85 of the Indian Companies Act, 1913. 

Qualification s—A company cannot alter the qualification for its directors except bv 
passing a special resolution (17). A director must hold his qualification shares in such 
a way that the company may safely deal with him as owner of the shares (18). Shares 
beid jointly with any other person may be a sufficient qualification (19). A director who 
is entered on the register as holder of shares as liquidator of another company is not 
qualified (20). 


(7) South-Western of Venezuela Ry. Co. [1902] 1 Ch. 701. 

(8) Lundy Granite Co. [1872] 26 L.T. 673. 

(9) n891) 1 Ch. 140. 

(10)Ri$hton u. Griasel [1867] S Eq. 326; Frames u. BultContein Mining Co. [1891] 1 


(11) Spanish Prospeaing Co. [1911] 1 Ch. 92. 

(12) Ashton Gas Co. u. A. G. 1906] A.C. 10; [1904] 2 Ch. 621. 

(13) Johnston v. Chcstcrgatc Hat Manfg. Co. [1915] 2 Ch. 338. 

(14) Kerr v. Marine Products [1928] 44 T.LJt 282. 

(15) South-Western of Venezuela Ry. Co. (supra). 

(Barrow) Ltd. [1936] 2 Ch. 44. 

(l7)Navmtal v. Scindia Steam Navigation Co. [1927] Bom. 609, 29 Bom. l*.R. 1362} «cc 
Andrews u. Gas Meter Co. [1897] 1 oL 361. 
nm Sutton u. S^gllsh & Colonial Co. [imj 2 Ch. 502. 
n9on I Ch. 4^. 

(20)Boschoek Proprietary Co. u. F«ke [1906J 1 Ch. 14?. 
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Ailditiiyiial Thisre is aothing in tJ^ policy of tho Act or ^in its 

language which prohibits additional or diSerent qualifications for directorship apart 
from the holding of shares. Thus a special resolution passed by a bank providhig for 
holding of a hxed deposit of Rs. 1^000 as an additional qualification for a direaor is 
entirely intm vires and legal (21). 

For other cases see notes to ss. 84 and 85. 


Powers and duties of Directors. 

71. The business of the company shall be managed by the 
directors, who may pay all expenses incurred in getting up and 
registering the company, and may exercise all such powers of the 
company as are not, by the Indian Companies Act, 1913, or any 
statutory modification thereof for the time being in force, or by 
these articles, required to be exercised by the company in general 
meeting, subject nevertheless to any rgulation of these artiaes, to 
the provisions of the said Act, ana to such regulations being not 
inconsistent with the aforesaid regulations or provisions as may be 
prescribed by the company in general meeting; but no regulation 
made by the company m general meeting shall invalidate any prior 
act of tne directors which would have been valid if that regidation 
had not been made. 

The articles of a company shall be deemed to contain this regulation; see «. 17 (2). 

Managing :—Managing the business of the company includes institution of suits on 
its behalf when, it becomes necessary in the course of management (22). 

Director’s duty t —director's duty requires him to act with such care as is 
reasonably to be expected from him having regard to his knowledge and experience* 
He is not bound to bring any special qualification to his office, but if he is acquainted 
with the (>aiticular business carried on by the company he must give the company the 
advantage of lus knowledge. He is not responsible for damage occasioned by errors of 
judgment (23). 

Company bound by his acts :—A company is bound by the acts of the directors, 
however irregular they must be, provided they are authorized by the cora|)any’s consti¬ 
tution (24). Where at a meeting of the directors of a company one of the body was 
authori7.ed by a power of attorney to be executed by two of the directors to appoint or 
dismiss sert^ants of the company and pursuant to the power of attorney the general 
manager was dismissed by the director so authorized, it was held that the order of the 
dismissal was valid though some of the directors continued to recognize him as such (25). 

They am trualoes but not for individual members i —The directors arc trustees 
of the powers committed to them, as for instance, the power of approving transfer of 
shares, of allotting shares, of employing the funds of the company, of making calls or 
receiving payments In advance of calls, or forfeiting shares, and as trustees they may 


(anSaraswatl dte Nidhi Ltd. v. Dalvasigamaui {19511 1 M.L.J. 18. 
(22)Ebmhim v. South India Industrials 119381 M. 962, [19381 2 MJLL 568. 
(23lBrazUian Rubber Estates fl9llj I Ch. 423. 

(24) Spackinan o, Evans [18681 3 H,L 171. 

(25) Gtti^ftta«ad 0 . Rameshwar [1933] A. 344, [1933] AX.J. 290, 143 LC 7. 
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be readeted liable for Ibeir misuse (26)« They arc not however trustees for individual 
membera (27). 

Directors’ |>owors This form of articles clearly delegates to the directors power 
to do every thing that the company can do except where the authority of a general 
meeting of the company is expressly prescribed, and such delegation would include 
power to issue preference sharps (28), and to borrow money for the purposes of the 
company by mortgaging the company’s property (29). The directors can do ail acts 
necessary for management of the company (30), including giving gratuity to its 
servants (31). But when the undertaking of the company is sold, neither the directors 
nor the majority of the shareholders can give such gratuity against the wishes of the 
minority (32). 

It is within the powers of the directors to compromise a suit in the interest of the 
company even if the suit is ilhfounded (33). An action by the company should be 
commenced only by the directors (34). 

The powers vested in a board of directors by the articles cannot be interfered with 
by the shareholders as such. If the shareholders are dissatisfied with what the dijnectors 
do, their remedy is to remove them in the manner provided by the articles. But so 
long as a board of directors exists and particular powers are vested in it by the articles, 
the directors are entitled to exercise those powers without interference by the share- 
holders (35). 

Company in genera] meeting cannot take the condu^ of business out of tbmr 

bands —Unless the articles require the directors to conform to directions given by the 
company in general meeting, the latter cannot, except by special resolution, take the 
conduct of the business out of the directors or to compel them to adopt a particular 
line of action, such as sealing a draft deed or effecting a sale of company's property (36). 
**I find the greatest difficulty in seeing,” said Lord Clauson, J. in a recent case, **how 
any resolution of the company in general meeting controlling the directors in the 
management of the business, can possibly be justified under the articles” (i.e., in the 
terms of the present rcg. 71) (37). But the expression “business of the company” docs 
not include the fixing of the directors’ own remuneration (38). Directors cannot by 
contract deprive themselves of the power to control a manager so as to confer power on 
him to the exclusion of themselves (39). 

In a very recent case Loid Justice Cohen has observed as follows: “There is nothing 
unusual in the shareholders not being allowed to interfere in matters which have been 
deliberately placed under the control of the directors. In tliat connection I have in 


(26) Buckley, llth ed. p. 728 and cases collected there. For cases where the directors w^re 
held liable for misapplication of the company’s funds sec thid pp. 728 & 732 to 734. 

(27) Berdval v, Wright [1902] 2 Ch- 421 ; Wilson v. Alacunliffc [1896] 18 All 56; Bath 
v. Standard I^nd Co. [1911] I Ch. 618; cf. Allen v. Hyatt [1914] 30 T.L.R. 444. 

(28) Campbell v, Rofe [1933] A.C. 91 (P.C.) at p. 99. 

(29) Australian Auxiliary S. C. Cow v, Motinsey [1858] 4 R. dc I. 733. 

(30) West of England l^nk [1881] 14 Ch. D. 317. 

{3l)Hamp8on u. Price’s P. Candle Ca [1876] 34 L.T. 7il; Henderson v. Bank of Austra¬ 
lasia [1889] 40 Ch. D. 170. 

(32) Hutton V. West Cork Ry. Co. [1883] 23 Ch. D. 654; see also Stroud t>. Royal Aquarhim 

W^. 146; Kaye u. Croydon Tramways Co. [1898] 1 Ch, 358 (367), 89 L.T. 243. 

(33) Yates i>. Cyslists’Touring Cub [1908] 24 T.L.R. 581. 

(^^)^Jpompagme de Mayvjlle u. Whitclcy J1896J 1 Ch. 803. 

2 Ch. 34: Ctamophooe 
Axtens [1909] a£ 441 

Fo8tirri916l‘r ChT 532. 
u. Henry Fauldcr A Co, [1908] 99 L,T, 524. 
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mind aome obaervatton dt the ih»uae of lorda fn the case ot Qui» & Axtmt v. SaimmiMi) 
wliich are dted in the eleventh edition of Buckley on the Companies Act at page 723* 
where the citation is in these terms: *£ven a resolution d a numerical ma|onty of 
general meeting ot the company cannot impose its will upon the directors when the 
articles have condded to them the control of the company's affairs. The directors are 
not servants to obey directions given by the shareholders as individuals; they are not 
agents appointed by and bound to serve the shareholders as their principals. They are ' 
persons who may by the regulations be entrusted with the control of the business, and 
if so entrusted, they can be dispossessed from that control only by the statutory majority 
which can alter the articles. Directors are not, I think, bound to comply with the 
direcciona, even of all the corporators acting as individuals'” (41). 

Authority is ctrcnmscrihed by memo, and articles :—^Where the authority of the 
directors is defined by the memorandum or the articles of association they have no 
power to go beyond this or to undertake any transaction outside the scope of the com¬ 
pany's business. But not only do their acts bind the company when done within the 
scope of their authoriiiy, but also where, however irregular, they belong to a class of 
acts which is authorized by the constitution of the company. A company is bound by 
its dealings with strangers who act bona fide with the company, A company is liable 
for all acts done by its directors even though unauthorized, provided that such acts arc 
within the apparent authority of the directors and not ultra vires (Al), See notes to 
s. d3A, ante, 

RatilicuittoA of diroctors’ acts t—If the act of directors is not ultra vires it can be 
ratified by the company; but such ratification of acts done by the directors in excess 
of their authority given to them by the articles docs not extend to give validity to acts 
of similar charaaer done subsequently (43). Bower given by the articles to directors 
to raise a loan justifies a mortgage (44). 

Indenmily claitae in articles Where the articles provided that “no director shall 
be liable for any loss, damage or misfortune whatever which shall happen in execution 
of the duties of his office or in relation thereto unless the same happens through his 
dishonesty”, it was held that the provision was not illegal and that the articles were 
intended to relieve the directors, who acted honestly, from liability for damages occasioned 
even by their negligence when such negligence was not dishonest (45). 

Outsider acting in good faith t—A bank acting in good faith and without notice 
of any irregularity is not bound l^efore honouring the cheque to inquire into the state 
of the accounts between the company and its managing director (4fi). 

Liahility to pay preliminary expenses *—It has been held in England that under 
this form of articles the company cannot be sued if the directors do not pay the preli¬ 
minary expenses, ei^en though it has taken benefit of the work done under a contract 
niade before its formation (47). For a discussion of the Indian law in this respect see 
notes to sec. 23 under the heading “Contract before incorporation.” 

For other cases see notes to »s. 83A and 100. 


(40) [1909] A.C 

(41) Grundt v. 


4nGrun<h v. Great B, P, G. Mines Ltd. [19481 L.J.R. 1110 at p. 1109 (C.A.). 
42)lbim Baran t?. Muffassil Bank [1925] A. 206. 83 I.C. 142. 

431 Irvine v. Union Bank of Australia [1877] 2 App. Cas. 366. 


V. Union Bank of Auatraiia (18771 2 App. Cas. 366. 
(44) Kamot t). Walter 11882) 9 Cal. 14. 

Rubber Estates (1911) 1 Ch. 425. But see s. 86C. 
®®***** «• Goulhum Valley &c. Ltd. [I 

(47) Ensfish St Colonial Produce Co. (1906) 2 Ch. 435, 442; Oi 
515; Empress Enaiiieeriiiu rx iiftnoi i!h n nci 


515; Empress En^neeri 
25 Ch, D« 103. But see 


o. Goulbum Valley &c. Ltd, [1902] A.C. 543. 

' Co. [1906] 2 Ch. 435, 442; Clinton*<l Claim [1908] 2 Oi, 
11880] 16 Ch. D. 125; Rotherham Alum [1883] 
' ^ Wagon Cos [1876] 2 Oi. Ds 62L ^ ^ 
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72. The directors may from time m time appoint one or mow 
of their body to the dfice of managing direaor or manager for such 
term, and at such remuneration (whether by way of salary, or com¬ 
mission, or participation in profits, or partly in one way and partly 
in another) as they may think fit, and a director so appointed shaU 
not, while holding that oflSce, be subjea to retirement by rotation, 
or taken into account in determining the rotation of retirement of 
directors, but his appointment shall be subject to determination ipso 
facto if he ceases from any cause to be a director, or if the company 
in general meeting resolve that his tenure of the office of managing 
director or manager be determined. 

Managing director** position :—A managing director is an ordinary director en¬ 
trusted with special powers (48). He is not a clerk or ser^^ant so as to be entitled to 
salary in preference to other creditors (49). A director or a managing director is in no 
way a servant of the company: he is the agent of the company for carrying on its 
business (50). But the principles applicable to the issue of an injunction at the instance 
of a dismissed scr\ant ought also to apply in the case of a dismissed agent» e.g., a 
managing director (50). Persons dealing bona fide with a managing director are entitled 
to assume that he has all the powers which according to the cousiiiuiion of the company 
a managing director can have (51). Where a company undertakes to sell the shares 
beltHiging to a shareholder, the position of the managing director in negotiating and 
completing the sale h one of fiduciary character. Utmost good faith should be observed 
in such cases (52). If any advantage is obtained by the managing director as the fruit 
of the sale, the benefit must go to the oi»ncr of the shares (52). ^ 

# Appointment Direaors cannot appoint a managing director (53) or delegate their 
powers and duties to other persons (54) in the absence of pxo\isious in tlie articles 
empowering them to do so (55). Wlicrc powers are delegated under the provisions of 
the articles, the directors are absohed from liability for relying on the delegates (56). 
This regulation docs not expressly authorbe any delegation of powers, but the authority 
is implied under this regulation (57). Such delegation or apjioinfment must be made at 
a meeting where proper quotum is present excluding the interested directors(58). 

Where the power is given to the directors to appoint a managing director for such 
period as they think fit and to revoke the appointment, they can by agreement appoint 
a managing director for life, and unless they rescive power in the agreement to rci'oke 
the appointment, the company cannot dismiss the managing director, and if it docs so 
he wUl be entitled to damages (59). Where a managing director is appointed by agree¬ 
ment for a certain number of years at a certain salary and before the expiration of the 


(48) Newspaper Proprietary Syndicate [1900] 2 Ch. 
{^9)Ibid; Normandy n. ‘ ^ 


349, 350. 

iy V. fnd, Coope & Co. [1908J I Ch. 84 & s. 230 and notes; Dchra 
Dun Mussooric E. Tramway Co. o. Ja^mander [1932] A. 141, [1931] A.UJ. 1038, 
134 X.C. 244. 

(50) Gulab Singh v. Punjab Eemindara Bank [1942] L. 47, 43 P.L.R. 619, reversing on this 
point [1940] L. 243. 

(51) Dchra Dun Mussoorie E. Tramway Co. v. Jagamandar (supra), 

(52) Co-operative Co. v. Bhagwan Das 6c Co. [1930] A. 615, 11930] A.LJ. 1396, 128 I.C. 299. 
(o3 Boschoek Proprietary Co. n. Fuke [1906] 1 ck 148, ik 

case [18661 1 Ch. App. 561. 

Fauldcr 6c Co. 11908] 99 L.T. 524. 

3 Ex. D. 238 (CA.). 

(5^^ CartneU’* caM {18741 9 Oi. Am. 691, 695. 

JwIm?*®****". "nmes &C. {1915] 38 Mad. 991. 

(59) Nelwn v. Jame# NeUon & Soot [1914] 2 K.B. 770. 
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petiod <A retolution supf^rted by the fnanaging ditoctot i$ passed for voluntary wikding- 
up of th^ company as by reason of Its liabliities it cannot continue its business, the 
managing director Is entitled to damages for breach of the agreement (60)* If a life 
director is appointed managing director without specification of the terms for which he 
win hold the office, he will be liable to be removed by the directors (61). 

When it is admittedly desirable that a managing director should be appointed, but 
the directors are unable, owing to internal friction and faction, to make the appointment 
under the powers conferred by the articles, the company in general meeting has power 
to make the appointment (62). 

Agreement :—^By an agreement between a company and a person, who was then a 
director of the coni{)any, the latter was appointed managing director for a term of ten 
years. Art. 91 of the company’s articles of association provided that a managing director 
should ^‘subject to the provisions of any contract between him and the company be 
subject to the same provisions as to ... . removal as the other directors of the company 
and if he ceases to hold the office of director he shall ipso facto and immediately cease 
to be a managing director.” Art. 105 gave the company the power to remove a director 
before the expiration of his period of office. It was held by the House of Lords (Viscount 
Maugham and Lord Homer disseniing) that it was an implied term of the said agreement 
that the com^iany should not remove the managing director from his position as director 
during the terms of years for which he was appointed managing director, that the wrong- 
ful removal of him from his position as director and managing director was the 
company’s act none the less l>ecause it required two acts and not one only for its 
accomplishment and that in respect of the breach of agreement the managing director 
was entitled to the damages (12,000 L) awarded by the trial judge (63). If a person enters 
into an arrangement which can only take effect by the continuance of an existing state 
of circumstances, there is an obligation on his part to do nothing of his own motion to 
put an end to the state of circumstances under which alone the arrangement can be 
operative (64). The agreement with the managing director of a company provided: 
”Thc managing director shall not, at any time, while he shall hold the office or after¬ 
ward solicit, interfere with or endeavour to entice away from the company any person, 
firm or company who at any time during or at the chite of the determination of the 
employment of the managing director were customers of or in the habit of dealing wiili 
the company.” Shortly after determination of the agreement the defendant (managing 
director) opened a business of similar nature. In an aaion by the company'to enforce 
the contract the Court of Appeal (reversing the decision of Farwell J.) held that the 
convenant was not wider than was reasonably necessary for the protection of the plaintiff 
company’s trade, and was therefore enforceable by injunction (65). 

Where in pursuance of the articles of association acted upon by the company a 
member was appointed its managing director and acted for 11 years in that capacity, 
the articles constituted an implied contract between the member and the company. In 
a suit by the managing director, who was removed by the company by a special resolu¬ 
tion, for a declaration that he is still the managing director, it was found that the 
resolution removing him from office was ultra vires, consequently the managing director 
was held entitled to the declaration and the same could not be refused on the ground 
that the company might subsequently remove him from office by a valid resolution (66). 

(60) Fowler v. Commercial Timber Co. (19361 2 K3. 1 (CA.). 

(611 Foster v. Foster [1916] 1 Ch. 532. 

(62) Fostar v, Foster (supra); see also Barron n. Potter [1914] I Ch, 895. 

(63) fiouthern Foundries (1926) Ltd. v, Shirlaw [1940] A.C. 701, 

(Mlbid, per Lord Atkin, 

(65) Gilford Motor Co. n. Borne [1933] Ch, 935 (CA.)); see also Spink (Boumemouili) Ltd. 
n. Spink [1936] I Ch. 544, 

(66) Gubib Sin^b n. Punjab ^emindara Bank, (I940| L, 243^ 190 tC m 
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P 0 W»r» :*^Whm ^lore are ao pr(yvi&}oii 6 in the articles <»r in the eonttnpt appoint* 
ing managing agentt that the powers thereby conferred on them ^ould he subject to 
the control or assent of the direcUHrs, the latter have no right to Interfere otherwisf 
than as representing the company in virtue of their general power of management (67>. 

Where a general power of attorney fronsi a company in favour of tim managing 
director or manager is relied upon, it would be necessary to show from the articles or 
the memorandum of association that the directors can give such a power of attorney (68). 

Where the articles provided that **deed5, hundies, cheques, certificates and other 
instruments shall be signed by the managing director, the secretary and the working 
director on behalf of the company and shall be valid”, a mortgage purporting to be 
executed by the company but signed not by the managing director but by the 
other two officials mentioned above was invalid notwithstanding the fact that the 
mortgagee might have acted in good faith and the money might have been applied to 
the purposes of the company. The mere fact that the services of the managing director 
were no longer available to the company would not make the execution valid (69). 

Duties :—The duties of a managing director are of a higher standard than of an 
ordinary director, and where by any act of the managing director, which is inspired by 
motives of personal gain, the company suffers loss, t^e managing director is liable tq 
make good such loss (70). 

Acting in private capacity cannot hind company :—company is not responsible 
for acts done by its managing director, when he is acting in his private capacity and 
not in pursuance of any authority given by the company (71). The manager or managing 
director of a mill company has no implied authority to purchase on behalf of the mill 
the liability of a stranger and still less that of his own manager or managing partner 
in a private transaction of his own (72). 

Arrears of salary ;—Arrears of salary due to a managing director arc not debts 
due to him'in his character as a member within the meaning of s. 156, sub-s. (1) (vii) (75). 

Outsiders dealing bona fide with managing director :—Persons dealing bona fide 
with a managing director are entitled to assume that he has all such powers as he 
purports to exercise, if they arc powers which according to the constitution of the 
company a managing director can have (74). All persons dealing with a company must 
ascertain the Vunttations imposed by the articles, but they are not bound to draw any 
direct or obvious inferences from the provisions thereof, nor is there any obligation 
cast upon them to sec that such directors arc properly appointed, or that they have 
acted exactly in accordance wiih the manner therein prescribed (74). 

Where a company, formed for the purpose of carrying on business as an investment 
trust, authorised one of its managing directors to borrow moneys from a firm and he 
borrowed large sums from that firm and ufUized them for gambling in differences on 
behalf of the company and also embezzled large sums, it was held that in a winding up 
of the company the lending firm was entitled to claim as creditor for the amount lent 
and interest, as the lending firm had no knowledge that the managing director of the 
company was abusing his authority (75). 


(67) Nusserwanjl o. Gordon f!882] 6 

(68) Abdul V, Mafassal Bank [1926] 


6 Bom. 266. 

A. 497, 24 A.L.Jf. 593. 

(69) Venkata8wamy v, Ramamurthy [1934] M. 579, 67 MX.J. 327. 

(70) Bank of Oudh v. Nawab Ali Khan [1926] O. 153, 92 I.C. 50. 

(71) McGowan & Co. v. Dyer [1873] 8 Q.B. 141. 

*'• Bombay Cotton Manufg. Co. fl915] 19 C.W.N. 621 
& Want Ltd. [1889] 43 Ch, D, 255. 

(74)^ ]^n i>. Mafewil Baidt [1925] A. 206, 83 IXl. 142; • 
2 Ch. 93,^102; Abdul «. MaShtril 
V. K. K. s. T. Futiu V* Oriental Inyestment Trust J1944] 2 MX* 


{P.C), 21 CXJ. 524. 
see also Blggerstaff 
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A Imk acting in good fahh may credit to die managlotg director*^ own overdirawii 
account sums drawn from the company'a accounts by cheques signed by the managing 
director (7$), 

The grant of a permanent lease may be within the scope of the apparent authority 
of a managing director (77). Outsiders are entitled to presume that the managing 
dixectcr has acted regularly within the scope of his authority in the manner provided ia 
the mtides (77). 

A company suing for a declaration that they are the managing agents oi another 
company must ask consequential relief of injunction to restrain the other company Id 
intezfere with the discharge of their duties as managing agents, otherwise no declaration 
will be granted by the Court (78). 

Retirentenls t —^If there is no provision in the articles of the managing director’s 
exemption from retirement by rotation, he ceases to be the managing director on bis 
failure to be reflected after retirement, even if the dltectors have purp<»‘ted to appoint 
him for a fixed period (79). But where it is an implied term of the agreement between 
the company and the managing director that the latter should not be removed from 
the position of director during the term of years for which he was appointed, he cannot 
be removed from the position of managing director during that term, even by altering 
the articles of association (80). 

73. The amount for the time being remaining imdischarged of 
moneys borrowed or raised by the directors for the purposes of the 
company (otherwise than by the issue of share capital) shall not at 
any time exceed the issued share capital of the company without the 
sanction of the company in general meeting. 

The regulation limits the directors* authority to borrow. It requires that the 
directors shall so restrict their l>orrowing that the amount for the time being remaining 
undischarged shall not exceed the limit specified. The intention of the regulation is 
not satisfied by treating it as a direction that beyond the specified limit further borrow¬ 
ings, though not prohibited, arc to be expended in reduction of existing loans (81). 
Where however the loans, although in excess oi the authority of the directors arc not 
ultra vires, the money having been received and applied for its purposes, the official 
liquidator of the company cannot, during the winding up proceedings, reduce the 
balance outstanding at the date of liquidation by disputing the liability of the company 
to pay the whole sums advanced (8IV The words **£or the time being” do not mean 
“when the claim is made”. The regulation in terms fixes the limit at any time (82). 

Where power is given by the articles to raise money on the security of the company's 
uncalled share capital, it can be effectually charged (83). 

Ratificalioti :—^Thc limitation imposed by this form of regulation is merely one of 
authority of the directors and not a limiitation of the general powers of the company. 
The acts of the directors in excess of their authority may be ratified by the company (84). 

(76) Bank of New South Wales v. Goulhum Valley Ac. Ltd. [1902] A.C. 543. 

(77) Khulna Loan Co. v. Tahir [1914] 24 I.C 209, 

(78) Boulton Bros. u. New Victoria Mills [1929] A. 87, 25 A.L.J. 1119. 

(79) Bluett V. Stutchbury’s Ltd. [1908] 24 T.L.R. 469. 

(80) Shirlaw v. Southern Eoundries Ltd. |19391 2 K.B. 206, on appeal to the House el 
Lordii Southern Foundries (1926) Ltd, v, Shirlaw [1940] A.C /OI. 

(81) T. K Pratt (Bombay) Ltd. v. M. T. Ltd. [1938] P.C. 159, [1938] Bom. 421, 42 CWJ!4. 
733. Sec in this connection Norwich Yam Co. [1856] 22 Bcav. 143 and Ex p. 

^ Bradshaw [1879] 15 Qi. D. 465, 

(82) T. E. Pratt Bombay) Ltd. o, E. D. Sassoon & Co. [1936] B. 62, 37 Bom, 971, 
161 LC* 126» 

(83) Newton l>dbN»nmfe-hol4brs Ac. Assn. F!895] A.C 244 (P.C,). 

(84) Irvine o. Union Bank of Auitmlki {1^7j 2 App. Cas. (P.C)* 
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^ 74. The directors shall duly comply with the proviaotts of the 

Indian Companies Act, 1913, or any statutory mooification hereof 
for the time being in force, and in particular with the provisions in 
regard to the registration of the paraculars of mortgages and charges 
affecting the property of the company or created by it, and to keepmg 
a register of the directors, and to sending to the registrar an annual 
list of members, and a summary of particulars relating thereto and 
notice of any consolidation or increase of share capital, or conversion 
of shares into stock, and copies of special resolution and a copy of 
the register of directors and notifications of any changes therein. 

75. The directors shall cause minutes to be made in books pro¬ 
vided for the purpose— 

(a) of all appointments of officers made by the directors ; 

(b) of the names of the directors present at each meeting 

of the directors and of any committee of the directors; 

(c) of all resolutions and proceedings at all meetings of the 

company, and, of tne directors, and of committees of 
directors; 

and every director present at any meeting of directors or committee 
of directors shall sign his name in a book to be kept for that purpose. 

Responfibility o£ a director :—director who is present at a Ixiard meeting at 
which the minutes of a previous meeting are confirmed, even though he be a partv to 
this conSrmation, is not thereby made responsible for what was done at such previous 
board meeting (85). 

Notice :'~-As to notice of matters referred to in minutes read at a meeting in whiich 
a director was present see the aiscs noted below (86) 

See notes to s. 83. 


The Seal. 


76, The seal of the company shall not be affixed to any 
instrument except by the authority of a resolution of the board of 
directors, and in the presence of at least two directors and of the 
secretary or such other person as the directors may appoint for the 
purpose; and those two directors and secretary or omer person as 
aforesaid shall sign every instrument to which the seal of the 
company is so affixed in meir presence. 

Seal without authority s—A document will be regarded as a forged one if the seal 
is aflSxed to it without the authority of a resolution of the hoard (87), If the seal be 
affixed under the authority of a board meeting at which a quorum is not present, the 
execution will, as between the company and persons who had not notice of the 


(8^ Lands Allotment Co. 


Co. [18941 1 Ch. 616, 

n [‘8H20 Eq. 225; of Natioiuil Bank of Wale» flSW] 2 Ch. «2>, «44. 

South 1,01*^ Cwyboawl Rao, 

Coune Ltd, v. Wake [1931] 1 Ch. 496^ m LT. «Q7, ' 



II^DIaK 00MI»ANIES ACt 






iittgiilikrity^ be good (88); but if the seel has been wrongfully afilxed the company will 
not be bound (89). Negligence of a company for the purpose of an estoppd must be 
such negligence as is immediately connected with the aa by which the loss arises (90). 
As al&dng the seal is not a matter in which normally a single ditector would have 
power to act without the authority of the board, a person is not relieved from the 
obligation to inquire whether the* formalities required by the articles have been com¬ 
plied with(9i). 

Any person who has power to manage the affairs of the company has power to aflfe 
the seal (92). A contract to refer to arbitration any dispute which might arise between 
a company and an individual is not illegal, because it is not under the company's 
seal (93). 

An agreement (94) or a mortgage deed (95) docs not require seal. If a document 
under seal is not necessary, then a mere defect in the manner of affixing the seal will 
not render the document invalid [sec notes (94) and (95)]. 

Attestation :—Attestation means that there is one person executing the deed and 
another and distinct person attesting that completed execution: Hence affixing seal by 
directors to a bill of sale statmg it to be in the presence of two directors who signed 
was not sufficient attestation (96). 

As to where seal is required to be affixed, how seals are affixed, the form of affixing 
them and attestation see notes to s. 88 ante. 


Disqualification of Directors. 

77. The office of director shall be vacated if the director— 

{a) fails to obtain within the time specified in subsection {!) 
of section [85] of the Indian Companies Act, 1913, or 
at any time thereafter cease to hold, the share quali¬ 
fication, if any, necessary for his appointment; or 
{b) is found to be of unsound mind by a Court of competent 
jurisdiction; or 

(c) is adjudged insolvent; or 

(d) fails to pay calls made on him in respect of shares held 

by htm within six months from the date of such calls 
being made; or 

(e) without the sanction of the company in general meeting 

accepts or holds any office of profit under the company 
other than that of a managing director or manager or 
a legal or technical adviser or a banker ; or 

( 88 ) Ck>unty of aoucester Bank v. Rudry Menhyr Co. [18951 I Oi. 629; the principle 
of Ro^i British Bank v. Turquand [18561 6 £. & B. 327 wilt be applicable. 

(89) See note (87) above. m i j rr 

(90) Bank of Ireland v. Evans’s Charities [18551 5 H.L.C. 389; Staple Enriantf 
Bank of Enriand [1888] 21 Q.B.D. 160; d Bank of England o. Variiano 'feco&en 

,„,T(891] A.C. 197. 6 6 . 

|9l)^uth Eondm Greyhound Race Course Ltd. t>. Wake (supra). 

Banking Co. [1867] 3 CSi. App. 105; Biggerstw v. Rmratt’s Wharf 

W«*rk8o. Nuri Mia [1915] 37 AU. 273, 13 Ai.J. 312. ' - * ' 

at OUs, Ltd. [1930] C. 782, 57 CaL 1101, 34 CWJ^. S70, m K!. S4« 

lOM ?*”* Mussoorle £. Triunwayt Co. v. Jagamander [1932] A. HI, [I93t| AJUJ!, 

244. 

(96) DcftUl ». White [18651 Ut 2 CP. 144 (146). 
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(f) absents himself from three consecutive meeting of the 

directors or from all meetings of the directors for a 
continuous period of three months, whichever is longer, 
without leave of absence from the board of directors ; 
or 

(g) accepts a loan from the company ; or 

(Ji) is concerned or participates in the profits of any contract 
vsith the company; or 

(i) is pimished with imprisonment for a term exceeding six 
months: 

Provided, however, that no director shall vacate his office by 
reason of his being a member of any company which has entered into 
contracts with, or done any work for, the company of which he is 
director, but a diretor shall not vote in respect of any such contract 
or work, and if he does so vote, his vote shall not be counted. 

By the Companies (Amendment) Act, 1936, the original clauses (e) and (() have 
been re-lettered as clauses (h) and (i) respectively and lor clauses (a) to (d) the new 
clauses (a) to (g) have been substituted. The original clauses (a) to (d) were as follows: 

**{a) ceases to be a director by virtue of section 85 of the Indian Companies Act, 
1913; or 

(h) holds, or any partner or his, or the firm of which he is a member, holds, any 
other office of profit under the company except tliat of managing director or manager; or 

(c) is adjudged insolvent; or 

(d) is found lunatic or becomes of unsound mind; or’’ 

In cl. (a) the figure within square brackets has been substituted for the figure ’"84*’ 
by the amending Act II of 1938, as figure **84” was a mistake. 

See the new s. 86 1. 

Directors appointed for a definite period : —A company whose directors are 
appointed for a definite period has no inherent power to remoNC them before the 
expiration of that period. If the articles contain no power to remove directors before 
the expiration of their period of office, if they authorize the shareholders by special 
resolution to alter any of the articles, there must be a separate special resolution altering 
the articles so as to give power to remove directors before a resolution can be passed 
to remove any of them (97). 

RnsifsiaSioii Subject tg^ the articles of association a director is entitled to resign 
his office and cannot withdraw his resignation without the company’s consent (98). 
After his resignation has been accepted by the board, a director ceases to be liable for 
any report made or dividend declared, even though he be named as a director in the 
report (99). Where the articles provide that the criEBce of a director should ipso facto be 
vacated if by notice in writing to the company he resigns his office, oral resignation is 
sufficient. “1 sec no reason in law,” observed Bennett J., ”why the contract of scrviicc 
between the company and its directors should not be terminated by the same means 
as that by which the contract of service between two individuals may be terminated, 
and I see no ground in law for saying that where a written contract has been made 

African Tug Co. [19041 I Ch. 558. 

Glosmp [1907] 2 Ch. 370, 374-75. 

lank dt Wales [1899] 2 Ch. 629; in HJL nm* Dovey n. Cory [1901] 


(97) Towers V, 
N)01ossop t). 
(99) National I 
A.C 477. 



INDIAN C0M£»ANIES ACT 


k6l6. n\ 


85^ 


for lervke irhich requires a written notice on dither side before it can be tertn(iiaitd> 
it cannot be terminated by w<»rd of month by mntuai consent between the parties** (i). 

Where the articles of a bank declared that the office of a director shall ipso facto 
be vacated **if he resigns, or for any other reason becomes incapable of acting as a 
director**, it was held that the articles contemplated resignation or some incapacity, audit 
as illness, long absence, imprisonment, insanity, or any other incapacity* A dirccmr*a 
indebtedness to the bank could not be said to be incapacity within the article and 
therefore was no groimd for his removal (2). Moreover loan to directors of a bank 
was a part of its business (3). 

Removal x*-*Thc rule for the removal of a director framed by the directors tmder 
one of the company's articles which is procedural only is ultra vires. When the removal 
of a director was already provided for in one of the articles which required an extra* 
ordinary resolution of the company, the directors must act in accordance with that 
article and cannot rely upon the rule which is ultra vires in support of the removal of a 
dirmor (2). 

Absence from board meektag :—Where the articles provide that a director*s office 
will be vacated on his absenting himself from board meetings for a certain period, the 
expression ‘^absenting himself' means being absent voluntarily or deliberately (4). Time 
does not begin to run until a meeting has been held which he should liave attended (5). 

Happening of a specified event Where the articles provide that a director shall 
vacate his office on the happening of a specified event, the office falls vacant on the 
happening of such an event and the company cannot waive the event or condone the 
act (6), 

Cl (a) :—See s. 85 and notes thereto. 

Q. (c): Insolvency :—In order that a director should be Insolvent within the 
meaning of this regulation it is not necessary that there should be a definite act of 
insolvency done on a particular day from which it can be said that the insolvency dates; 
it is sufficient if there is evidence from which the Court can find that the director is 
insolvent (7). If a director becomes financially insolvent and asks his creditors to accept 
a composition, he is to be regarded as an insolvent within the meaning of the 
regulation (8). 

CL (e) j Holding any olbor office of profit :—^Where the articles provided that a 
director should ipso facto vacate his office if he accepted or held any other office under 
the company except that of the managing director or manager, a resolution appointing 
two of the directors to act as solicitors of the company did not disqualify them (9), But 
if a director hold the office of a paid trustee of a debenture deed, tliat will disqualify 
him (10). A secretary, if elected as a director, may act as such if he ceases to receive 
the salary of the post of secretary (11), 

CL (b). Participation in profits of a contract :—'In the absence of a provision in 
the articles a director is precluded from partaking in any benefit from a contract which 


)Latchford Primier Cinema v. Ennion [1931] 2 Ch. 409 (410). 

) Albuquerque v. Catholic Bank [1942] M. 737, [1942] 2 M.L.J. 307, 55 M.3U.W, 532. 

) Ibid; see a. 86D. 

) Mack's Claim [1900] W.N, 114, 

)Mc C(mnell*i Claim [1901] I Ch. 728. 

) Bodega Co. 119041 I Ch. 276. 

)|^don A Counties Asse^ Co. v. Brighton Ac. i^ctuie Palace [1915] 2 KJB, 493; 

Hartfid Sissons A Co. v. Sissons [1901] 54 S.J. 802. 

!) James u. Rockwood Colliery Co. [1912] WJ^, 263, 28 TXJt. 215, l(ffi L.T. 128. 
)Rtoirpcr*s Tldtet Issuing Co, [1912] WisT. 263, 29 TX.It 63. 

4^y u. New TlvoU [imj 1 Ch, 151. 

)li0n Ship Coating Co, u. Blunt [1868] 3 C.P. 484. 
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requites the sauctlou ol his board (12)t and i£ he makes any profit he must accouiti tx> the 
company (11). It makes no diierence that the profit is one which the company itsdf 
could have obtained (13). 

Meamiiig of ♦^profits’’ t—As to the meaning of the expression ‘"profits of any contract"" 
see the cases noted below (14). A director’s office is vacated if he b concerned in any 
such contract, although no profits arise therefrom (15). A director is entitled to be heard 
on the tjuestlon wheth<»: his office has been vacated (16). 

When does the dbqitalification cease :—The disqualification ceases as soon as the 
tiansacdon b completed, and the director may be re-elected (17). 

Ct. (i) • Fnmshnient in a criminal case :—^Where the articles of a company pro¬ 
vided that a director “convicted of an indictable offence” should vacate hU office; the 
defendant, a direaor, pleaded guilty of an offence before a Court of summary jurisdiction 
and was convicted: Held by the Court ot Appeal that whether or not an offence was 
indictable within the meaning of the company’s articles depended on the nature and 
quality of the offence when committed irrespective of the procedural manner in which 
it might subsequently be dealt with (dealt with under summary jurisdiction) and therefore 
as the offence of which the director was convicted was one which could be dealt with 
on indictment, he was convicted of an “indiaable offence” within the meaning of the 
articles and the company was entitled to the declaration that the director had vacated 
his office and had been disqualified (18). 

See notes to s. 83 B. 


Rotation of Directors. 

78. At the first ordinary meeting of the company, the whole 
of the directors shall retire from office, and at the ordinary meeting 
in every 8ubse<juent year, one-third of the directors for the time 
being or, if their number is not three or a multiple of three, then 
the number nearest to one-third shall retire from office. 

The articles of a company other than a private company which is not the subsidiary 
company of a public company shall be deemed to contain this regulation; see s. 17 (2). 

Retivement of dtredorc :—-Where besidc‘S the governing director and the managing 
director (who were not to retire according to the articles of association of the company) 
the number of ordinary direc'tors was reduced to two only, neither of the latter was 
bound to retire from office at the ordinary general meeting (19). 

Effect of failure to hold general meeting :—Where by the provisions of the articles 
directors retire from office at an ordinary general meeting, failure to liold such a meeting 
will prevent their re-election, their retirement dating from the last day in tlic year in 


(12) Imperial M. C. Assn, v, Coleman (18701 6 Ch. App. 558, 566, on appeal 6 H.L. 189; 
Gluckstein v. Barnes [1900] A.C. 240. 

(13) Boston Ac. Co. v. Anscll [I888J 39 Ch. D. 339; Erskinc u. Sacks [1901] 2 K.B* 504, 
517. Contrast Jubiilee Cotton Mills [1923] 1 Ch. 1 ; see also Transvaal lands Co. 
o. New Belgium Co. [1914] 2 Ch. 488. 

(14) Todd o. Robinson [1885] 14 Q.B.D. 739; Bodega Co. [1904] i Ch. 276; Cory o. 

Harrison [1906] A.C. 274; Norton v. Taylor [1906] A.a 378; Hddcn r. Southwork 
Corpn, [1921] 1 Ch. 550. / t J 

Uund^ n. Dukas [1913] W.N. 39, 108 L.T. 367. 

Caub (18941 WJN. 4, 70 L.T. 92. 

( Bodega Co. (supra). 

Works Ltd. o. Kalson [1948] 2 A.EJL 1013 C.A. reverring 


1 A.E.It 7U. 

Moseley A Sons [1939] I Cb. 719. 
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ivtiidi n genisral meeting could hav^ been lield(2il)i. word “dtrectow** does JWJt 
indude de fmo directors or subsaibers to tbe memoiandum of association It af^iUies 
only to directors who have been duly appointed under the artides (21). 

Additional directors :'~>Wiierc additional directors are appoint^ in accordance with 
provisions similar to those under rcg. 85, the number o! directors of whom a proportkm 
is to redm docs not indude the additional directors who hold'^ofhce until the mdinary. 
general meeting (22). 

See notes to reg. 82. 

79. The directors to retire in every year shall be those who 
have been longest in ofiice since their last election, but as between 
persons who became directors on the same day those to retire shall 
(unless they otherwise agree among themselves) be determined by 
lot. 

Regulations 78 to 82 shall be deemed to be contained in the artides of all companies 
other than private companies which are not subsidiaries to public companies see s. 17 (2). 

80. A retiring director shall be eligible for re-election. 

Sec notes under reg. 79. 

81. The company at the general meeting at which a director 
retires in manner aforesaid may fill up the vacated office by electing 
a person thereto. 

Sec notes under rcg. 79. 

Recommended by board :—If the company can, under the articles, only appmni 
persons recommended bv the board, the recommendation must be made by a properly 
constituted board (23). It is not enough that a majority of the board being present assent 
to the appointment (23). 

Amendmonl to resolution :—^Where a notice stated that certain resolution would be 
passed **with such amendments as should be determined upon** including a resolution to 
appoint three named persons as directors, it was competent for the company to add three 
other persons by way of amendment (24), 

Poll :—^At an election of directors, if a poll is demanded, a return ol the poll must 
be taken to l)e good unless the question is raised before a proper tribunal (25). 

Illegal agreement :—Where under the artides directors are to be appointed at a 
general meeting, an agreement made by the directors by which directors are to be im* 
posed upon the shaicboldcrs by another company is illegal (26). 

Intention to propose--written notice :—^Whcrc the articles provided that a member 
could not be elected a director unless written notice of the intention in that behalf were 
given to the company not less than 14 days before the day of election of directors, a 
notice given 14 days before the adjourned meeting was held to be sufficient (27). 

82. If at any meeting at which an election of directors ought 
to take place, the places of the vacating directors are not filled up, 

(20)CoiMolidated NiAcl Mines [1914] 1 Ch. 883. 

(2M|ohn Morley Building Co. t'. Barras [1891] 2 Ch. 386. 

(22) Eyre v. MUron Proprietary Ltd. [1936] 1 Ch. 244 (CjV.), 154 L.T. 120. 

(23) Barber’s case [187715 Ch. D. 963. 

(24) Ben’s & Co. V. Macnaehten 119101 1 Ch. 430. 


TflWandsworth Gas Co. v. Wright [1890] 22 L.T. 404. 

26) James v. Eve [1873] 6 H.L. 335. 

27) CateSby t», Burnett [1916] 2 Ch. 325. 
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dte meeting shall stand adjourned dll the same day in the next 
wedt at the same time and place, and, if at the adjourned meeting 
the places of the vacating toectors are not filled up, the vacating 
directors or such of them as have not had their places filled up diau 
be deemed to have been re-elected at the adjotumed meeting. 

See notes under rcg. 79, 

Wltere inapplicable This regulation does not apply to de facto directors (28), 
nokT where no meeting is held at all in breach of the regulations and s. 76 (29). 

Where posi^n not filled up If for any reason the first or the adjourned meeting 
does not proceed validly to fill up the places of the vacating directors, they will continue 
in office (30). In such a case there is no vacancy to which a successor can be elected (31). 
At the annual general meeting of a company two retiring directors were, on a show of 
hands, not re-clectcd. A poll having been demanded it was decided that the poll should 
be taken at a later date and tliat an item providing for the election of two Erectors to 
fill up the vacancies should also be dealt with at the later meeting. The retiring directors 
failed to secure re-election at the later meeting, but the chairman (ignoring the consi¬ 
deration of the item which provided for the filling of the vacancies) declared that they 
were re-elected under Art 93 (similar to Reg. 82) of the company’s articles of association. 
The shareholders however then purported to elect the two proposed new directors to fill 
up the vacancies. In an action brought by the company for a declaration that the two 
new directors and not the retiring directors had been duly elected: held, that as the 
notice to the shareholders of the later meeting was not in the proper form the purported 
election of the proposed new directors was invalid; but that as Art. 93 only operated when 
the known circumstances of a particular case were such as sensibly and legitimately to 
admit of its application, the claim of the retiring directors to have been re-clectcd was 
repugnant to common sense and failed (32). 

Articles 102 of a company provided: *‘If at any general meeting at which an election 
of directors ought to take place, the place of any director retiring by rotation is not 
filled up, he shall, If willing, continue in office until the ordinary meeting in the next 
year, and so on from year to year until his place is filled up, unless it should be 
determined at any such meeting on due notice to reduce the number of directors In 
office.” Held that the appellant, a director who had to retire by rotation and whose 
|daoe was not filled up nor the number of directors was reduced, was entitled to the 
declaration that he remained in office until the next ordinary general meeting. It 
could not be said because the appellant was not re-elected, that fact alone was a 
determination on due notice to reduce the number of directors in office (33). 

S. 42, Specific Relief Act :—Where the articles provided that the directors should 
be elected annually at a general meeting, it was held by B. B. Ghose and Carlick JJ. 
that so long as the general meeting was not held, the directors elected at the previous 
general meeting would continue in office (34). It was further held in the case that a 
declaration could not be made under s. 42 of the Specific Relief Act I of 1877 to the 
effect that the directors elected in a previous year were no longer directors of the 
company and tliat all acts done by them were illegal and void, because the plaintiff 


(28) John Morlcy Building Co. v. Barras (supra). 

(29) See notes to rcg. 78. 

(30) p. Kennedy (18901 44 Ch. D. 477, 482, 

(31) Holt V. Catteral [1931] 47 T.L.R. 332. 

Batcheller & Sons, Ltd. v. Batchdler [15451 1 Ch. 160. 

(33)Grundt v. Great B. P. G. Mines, Ltd. [19481 L.J.R. 1100, C,A. twerslng [1947] 2 
m judement of Wynn-Parry J. 

{34)Kai]adi v. Jogesh [1928] C. 868, 32 C.W.N. 1084. 
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did not ia Micii a suit claim to be entitled to any cbamcter or to any rigbtt as to 
any property which had been denied. It was also held that such a dedarati<m oug^t 
not to be made by the Court in the exercise of its discretion (34). 

83. Subject to the provisions of sections 83A and 83B of the 
Indian Companies Act, 1913 the company may from time to time* 
in general meeting increase or reduce the numher of directors, and 
may also determine in what rotation the increased or reduced 
number is to go out of office. 

The words in italics have been inserted by the Companies (Amendment) Act, 1936. 

Inerease of ntuaber of directors beyond moximtim :—One article (Art. 109) of a 
company prescribed a maximum and a minimum number of directors without any 
qualifying words. Another article (Art. 126) authorised the company in a general meeting 
from time to time to increase or reduce the number of directors subject to the provisions 
of 8. 83A (1) and to alter their qualihcaiion and change the order of rotation of the 
increased or reduced number. The question was wliether the power of tlie company 
by ordinary resolution to ‘increase or reduce*' the number of directors conferred by 
Art. 126 was only exercisable within the limits set by the maximum prescribed by 
Art. 109, and whether a special resolution altering Art. 109 was required: Held^ after 
consideration of all the relevant articles that Arts. 126 and 109 were two textually 
inconsistent provisions. To reconcile them and to give effective content to the opening 
words of Art. 126 it was necessary to imply some such opening words as* “subject to 
Art. 126*' in Art. 109 or “notwithstanding anything contain in Art. 109*’ in Art. 126. 
In this view the company had jwwcr to increase the number of directors beyond the 
maximum prescribed by Art. 109, by an ordinary resolution, and consequently a special 
resolution altering Art. J09 for the purpose was not required (35). 

Sec notes to reg. 68. 

84. Any casual vacancy occurring on the board of directors 
may be filled up by the, directors, but the person so chosen shall be 
subject to retirement at the same time as if he had become a 
director on the day on which the director in whose place he is 
appointed was last elected a director. 

The election of a person as a director by the directors entitles Jbim to hold office 
till the next general meeting, while if he is elected at a general meeting, he is entitled 
to hold office for three years under reg, 78(36). 

As to What are casual vacancies sec the case noted below (37), 

A casual vacancy means'^ in general any vacancy occurring by death, resignation or 
bankruptcy and not by effluxion of time (38). 

A casual vacancy may be filled up either by the directors or by the general 
meeting (39). 

85. The directors shall have power at any time, and from time 
to time, to appoint a person as an additional director who shall 
redre from office at the next following ordinary general meeting, 

(35) Ram Kissesdas v. Satya Cfaanm [19501 P.C. 81 Kversing 50 CWJ^. 310 cm this poiat. 
\mtim Prasad ti. Raa^war [1933] A.L.J. 290, 143 I.C. 7. 

(37) CcwkCHmiiie de Mamlle v. Whitley [1896] 1 Cb. 788. 

(SSlMnivasan v. Watmp [1932] M. 100; Albm Mills Co. [1872] 9 Bom. H.CR. 438. 

(39) Munster «. Cammd Co. h%2] 21 Ch. D. 183, 188; Dale Wi^t Ry. Co. v. Taboutdia 

(1883] 25 Ch. D. 320. But sac cases noted under the following r^gidadoB. 
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but shall be eligible for election by the company at that meeting 
as an additional director. 

Additioiud directors Under this form of articles the directors only have the 
power of appointing additional dircctors(40). But if the company in general meeting 
has a concurrent power (41) under the articles or if owing to deadlock there is no board 
capable of making the appointment (42), a general meeting can elect additional directors. 

Wbm bankers have been put upon inquiry with regard to the appointment of a 
new dlreaor and are guilty of negligence in not investigating the position, they arc 
not entitled to assume that a notice of appointment of an additional director is a valid 
notice and that the director was duly appointed (43). 

Art. 148 of the articles of assbeiation of a company was in terms similar to reg. 82 
ante and art. 151 was a combination of reg. 83 and the present regulation. Under art. 151 
the board of directors co-opted six persons as directors who were under that article to 
hold office only until the next following ordinary general meeting at which they were 
to retire, but could be re-elected. At such ordinary general meeting only two out of 
the retiring directors were re-elected, but nothing was said about the co-opted directors 
and no election in their place mooted or effected. It was held, (1) the vacancy created 
by the retirement of a co-opted director was precisely the same as that created by the 
retirement of the shareholders* director and therefore Art. 148 applied to the co-opted 
directors; (2) the provisions of art. 148 not being mandatory the co-opted directors 
must be deemed to have been re-elected within the meaning of art. 148 by virtue of a 
notional adjourned meeting and a notional re-appointmcnt (44). It is however sub¬ 
mitted with great respect that art. 148 (corresponding to reg. 82) seems to apply only 
to directors elected by the shareholders or appointed by the articles of association and 
not to directors co-opted by the board of directors as the powers to do this latter act is 
given by a subsequent article as a temporary measure. ^ 

Where the articles provided: '*Thc governing directors shall have power from 
time to time and at any time to appoint and remove at will additional directors*’; on 
the construction of the articles it was held that this power was to l)c exercised by all 
the governing directors and the words ‘‘governing directors” were not equivalent to a 
*%ia}arity of the governing directors”. I'hc rule ot corfxiration law (laid down in Grindley 
V. Barker, 6 T.R. 388) that when a duty is delegated to a boily of persons those persons 
can act at a meeting docs not apply to the case of association or companies incorporated 
under the Companies Act (45). 

Sec notes to s. 83B and to regulations 68 and 72 ante, 

86. The company may by extraordinary resolution remove 
any director before the expiration of his period of office and may 
by an ordinary resolution appoint another person in his stead; the 
person so appointed shall be subject to retirement at the same time 
p if he had become a director on the day on which the director 
in whose place he is appointed was last elected a director. 

Removal of director* A company, whose directors arc appointed under its 
articles for a definite period, has no inherent power to remove them Itcforc the expira- 


W Blair Open Hearth Furnace Co. v. Reigart [1913] 108 L.T. 665. 
rtnUsacs V- Chapman [1915] W.N. 413, [1916] W.N. 28. 

1 Ch. 895; Foster v. Foster [1916] I Ch. 532. 
(I^verpool) Ltd. w. Barclays Bank [1928] 1 K.B. 48. 
(441^ IJitb V. Suresh Chandra 11941] C. 136, [1940] I Cal. 560. 
(45)Perrot A Pwrot, Ltd. v. Stepto^ [1934] Ch. 17}, 
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tion o£ tile period without first altering the articles; even a special resolution ftn: removal 
will not be effective (46), 

Where the articles provide that a company may remove any director "for negligence, 
misconduct or any other reasonable cause*’, it b the general meeting which can judge 
whether the cause is reasonable or not, and in the absence of fraud the Com will not 
interfere with the decision of the general meeting (47). 

Exclusion :—A director who has been excluded from board meetings by his co¬ 
directors has the right to compel them to admit him (48). 


Proceedings of Direcors. 

87. The directors may meet toeether for the despatch ot 
business, adjourn and otherwise regulate their meetings as they 
think fit. Questions arising at any meeting shall be decided by a 
majority of votes. In case of an equality of votes, the chairman 
shall have a second or casting vote. A director may, and the 
secretary on the requisition of a director shall, at any time, sum¬ 
mon a meeting of directors. 

Diirectort emnnoi met without a meeting :—^Lord Justice Fry said (49): Directors 
cannot think without meeting. Lord Justice Cozens-Hardy obsaved: “It was laid 
down by the Court of Exchequer in D'Arcy v. Tamer {50) that directors must act 
together at a board and that it is not sufficient to procure the separate authority of a 
sufficient numlw of directors to constitute a quorum” (51). Jcssel M. R., said: Where 
directors out of seven met in a different capacity and for a different purpose (at a 
general meeting of shareholders), such a meeting does not make them a board of 
directors” (52). 

NoUen of meeting :—In law a meeting of directors is not duly convened unless 
due notice is given to all the directors (53). So notice of a board meeting must be 
given to the directors (54) and a director has no power to waive his right to notice (55). 
But if a director is abroad, a meeting without notice to him will be valid (56). A 
meeting without notice to all the directors is invalid (57). Even a majority of the 
directors cannot act at a meeting of which notice lias not been given to the whole 
body (58). A short notice may suffice, if the directors can attend (59). Even a verbal 
notice will do, and if the party objecting to the shortness of notice does not intervene 
at once, it will not prevail (59). 


(46) Imperial Hydropathic Hotel Co, v, Hampson [1883] 23 Ch. D. 1 ; Howden t». Yorkshire 
Mmers* Association [1903] 1 K.B. 308, 338; Bosenoek &c. Co. v. Fuke [1906] 1 Ch. 
148; Thomas Logan Ltd, v, Davies [1911] 104 L.T. 914, on appeal 105 L.T. 419* 

(47) Indcrwick v, SnclT [1849] 2 Mac. & G. 216; sec also Hayman v. Rugby School [1874] 
18 £q. 28. 

(4$) Pulbrook v. Richmond Mining Co. [1878] 9 Ch. D. 610. 

(49) Portuguese Copper Mines [1889] 42 Ch. D. 160, 167. 

(50) [1867] 2 Ex, 158. 

(5nHaycraft Gold Reduction Co. [1900] 2 Ch. 230 at p. 235. 

(52) Barber’s case [1877] 5 Ch. D. 963 at p, 967. 

(53) Ebrahtm n. South India Industrials [1938] M. 962, [1938] 2 M.L.J, 568. 

54)Ly8tcr’s case [1867] 4 Eq. 233; Scottish Petroleum Co. (18831 23 Ch. D. 413. 

^<>>'fwSucse Copper Mines (supra); Young o. Ladies’ Imperial Club [1920] 2 K.B. 523. 
S6)IMi£sx Sugar Co. ti. Franklyn [1890] 59 L.J. Ch. 591, « L.T. 563. 

(57)tt»ncr «tc G<dd Mines [1889] 39 Ch. D. 546. 


(58) Baok of L,._ 

(59) Bromie v. La ' 


[1900] 2 Ch. 272, [1901] 1 Ch. 
inidad [1887] 37 Ch. D. 1. 
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Itt default of notice to all the directors, the meeting is irregular. No notice my, 
however, be necessary if the absent directors had knowledge of the meeting otherwise. 
From the mere fact that there is nothing on the record to show that notice was given, 
the Court cannot assume that the notice was not given. It is for the party alleging 
that the meeting was irregular to prove to the satisfaction of the Court that notice was 
not in fact given to the absent directors. Generally the Court is entitled to assume 
that everything has been done regularly and in due course, in the absence of evidence 
to the contrary (60). 

Contents of notice :—^It is not necessary to state in the notice the business to be 
transacted at the meeting (61). But if the articles require that a certain business or 
class of business should be transacted at a meeting of directors specially convened for 
the purpose, the notice must specify the business (62). 

Effect of irregularity :—An irregularity in a meeting of directors for want of notice 
to all the directors for confirming a transfer of the shares docs not invalidate a transfer 
duly made. It is sufficient if at the date of the winding up there is upon the register 
a transferee who is legally liable to the company in respect of the shares (63). 

Meeting—what is ;—^Where there were only two directors, and one did not attend 
a meeting duly summoned, but the other meeting him shortly after in the passage of 
his oflBce proposed the. election of a third director and, an objection being made, declared 
that by his casting vote as chairman he carried the resolution, it was held to be valid (64). 
But where one director met another at a railway station and proposed resolutions to 
which the other objected, they were held not to be valid (65). 

Agenda :—^At a board meeting the directors can take the items of business in such 
order as they think proper, and not necessarily in the order on the agenda paper (66). 

If the previous meeting is informal, a subsequent meeting can ratify the business 
done at the former meeting (67). 

Resolution signed by all directors z—lt seems that a provision in the articles that 
a letter signed by all or a majority of the directors shall liave the same effect as a 
resolution of the board, is valid (68). 

Excltuson from meeting :—A director cannot exclude a co-director from a board 
meeting (69). The excluded director can get an injunction restraining his exclusion (70). 

As to the chairman’s casting vote see notes to reg 90. 

88. The quorum necessary for the transaction of the business 
of the directors may be fixed by the directors, and unless so fixed 
shall (when the number of directors exceeds three) be three. 

Whore articles do not fix quorum -Where the articles do not prescribe a 
quorum the number who usually act in conducting business of the awnpany will con- 


(60) Peninsular Life Assurance Co. fl936] B. 24, 37 Bom. L.R. 904, 160 I.C 638. 

(61) La Compagnie dc Mayville v. Whitley [1896] 1 Ch. 788. 

(62) Young i». Ladies’ Imperial Club (supra). 

(63) Peninsular Life Assurance Co. (supra); Symon’s case [1870] 5 Ch. App. 298. 

(64) Smith v. Paringa Mines ,[1906] 2 C5i. 193, 

(65) Barron v. Potter [1914] 1 Ch. 895. . 

(66) Molineaux n. London &c. Insurance Co. [1902] 2 K.B. 589; Cawley & Co. [1889] 42 

Ch. D. 209, ^ 



(70)Pulbrook v. Wchmond &c. Co. [1878] 9 Ch. D. 610. 
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•dtiice a quonim (71)> or a majority o£ the directora may Conn a quorum (72)« Ualess 
a quorum is jpreseut the business transacted is void (73). 

What is quorum t —^The quorum must not be a quorum of pt^rsqias not competent 
to vote (73), e,g,, directors who are interested in the contract under discussion (73); 
and the objection will not be removed by dividing the business into two resolutions and 
each director voting only on the resolution affecting the other, or reducing the quorum 
to one to make the other alone to form a quorum (74). 

Quorum^-^meaning :—^'quorum*’ in fact means a given number of individuals 
out of the whole body all of whom have had notice of the meeting and who have 
attended the meeting (75). 

Notice t—^In the absence of any rule to the contrary where a committee or other 
body is empowered to act by a certain number of its members as a quorum, it is well 
established that there is no quorum and the proceedings of the meeting are invalid, 
unless notice of the meeting is given to all the members of that committee or other 
body (75). 

Presumption :—^Wherc the articles provide, as here, that the quorum may be fixed 
by the directors, an outsider is entitled to assume that the directors have acted with a 
proper quorum (76). 

Committee :—^Under this form of articles the directors may appoint a quorum of 
one or delegate powers to a committee t'onsisting of one director only (77). 

Exclusion ;—^The presence of a quorum docs not prevent a lawfully constituted 
director from attending the board meeting or docs not allow a portion of the board to 
exclude others (78). 

If the number in office is less thsui a quorum :—If tlie number remaining in office 
is less than a quorum it is doubtful whether they can act (79). It has however been 
held by the Rangoon High Court that where one of the directors is debarred from 
acting, the otlier director can alone act for the company (80). 

89, The continuing directors may act notwithstanding any 
vacancy in their body, but if and so long as their number is reduced 
below the number fixed by or pursuant to the regulations of the 
company as the necessary quorum of driectors, the continuing 
directors may act for the purpose of increasing the number of 
directors to that number, or of summoning a general meeting of 
the company, but for no other purpose. 

Directors* powers :—If the articles provide that the continuing directors may act 
(not in the restricted manner as in this regulation) notwithstanding vacancies, a number 
less than the minimum allowed by the articles can bind the company (81). 

(71) Regent’s Canal Ironworks [1867] W.N, 79; Lystcr’s case [18671 4 Eq. 233, 

(72) York Tramways Co. v. Willows [1882] 8 685; uanesn Flour Mills Co. v, 

Jagmohan [1942] L. 68, 44 PX.R. 15, 199 I.C. 387. 

(73) Yiul i>. Greymouth Point Co, [1904] I Ch. 32. 

<74) North Eastern Insurance Co. [1919] 1 Ch. 198, 207. 

(75) Bell r. Royal Western Indian Turf Club, Ltd. [1945] 47 Bom. UL 916, [19461 B. 
88; Bakkrishna t>. Balu Subudhi [1949] Pat. 184. 

(76) County of Gloucester Bank u. Rudry Meithyr dr Co. [1895] 1 Ch. 629; Bank of 
Syria [1901] I Ch, IIS; Cox v. Dublin City Distillery [1915] 1 LR. 345. 

(77) Fireproof Doors Ltd. [1916] 2 Ch. 142; see reg. 91 « notes thereto. 

(78) Per Chitty J. in Harbcn w. Phillips [1883] 23 Ch. D. 14 at p. 26. 

(79) See Bank of Syria [1900] 2 Ch. 272; Newhaven Local Board o. Newhaven School 
Board [1885] 30 Ch. D. 351. 

(80) Bowdens Ltd. v. British Plumbing Co. [1925] B. 241, 88 LC. 331. 

(81) Scottl8h Petroleum Co. 11883] 23 Ch. D. 413; Compagnie dc Mayville v, WhideV 
Psttners [1896] 1 Ch. 788. 
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Whm the number o£ directors falls below the quorum, the continuing directors or 
director can summon a general meeting for any purpose or can move the Court under 
sub-i. (3) of 8. 79 to call a general meeting (82). 

Moanttig of **eontuiitifig** :—This regulation does not validate the acts of an 
miginal board less in number than the minimum prescribed by the regulations—‘*con- 
tinuing** meaning continuing after there has once been a board competent to transact 
business (83). 

£slop]i^ :—A director may be liable to pay for the shares allotted to him or for 
any calls made thereon by a resolution to which he was himself a party as a director, 
although the resolution was not passed by a board properly constituted according to 
the company's articles of association. In such cases, he will be estopped from denying 
his liability (64). 

90. The directors may elect a chairman of their meetings and 
determine the period for which he is to hold office; but if no such 
chairman is eleaed, or if at an^ meeting the chairman is not present 
within five minutes after the time appointed for holffing the same, 
the directors present may choose one of their number to be 
chairman of the meetiAg. 

Appointment of cknirman :—^The appointment of a thairnian made in contraven- 
tion of the articles is void, and is not confirmed by mere acquiescence; consequently 
where there is no provision for a casting vote of a chaiiman, a resolution carried by his 
casting vote is inoperative (85). 

The mere appointment of a permanent director as (hairman will not make him a 
permanent chairman (8d). 

Chairman's liability :—^Where certain sums were received by the chairman on 
behalf of the company and in the aip.icjty of its chairman and the sums were actually 
expended on matters connected with the company, the chairman could not be made 
personally liable for the sums so received (87). 


91. The directors may delegate any of their powers to com¬ 
mittees consisting of such member or members of their body as 
they think fit; any committee so “formed” shall, in the exercise of 
the powers so delegated, conform to any regulations that may be 
imposed on them by the directors. 

The word within inverted commas was substituted for the word "found*' by the 
Repealing and Amending Act X of 1914. 

Delegation of power to a committee :—^Unless the articles authorize it the direc¬ 
tors cannot delegate their powers to a committee (88). The committee under this regula¬ 
tion may consist of a single director (89). By making such delegation the directors 
lose their power to act in the matter (90) or to control the company's affairs (91). No 


(82) See Sorabji v. Scinde & Punjab Co. [1906] 8 Bom. L.R. 478. 

(83) Sly, Spi^nk & Co. fl911] 2 Ch. 430. 

(84) York Tramways Co. v. Willows [1882] 8 Q.B.D, 685, 46 L.T. 296: Faurc E, Accu- 
mulators Co. v. PhiUipart [1888] 58 L.T. 525. 

(85) Clark v. Workman [19201 1 I.R. 107. 

(86) Foster o. Foster [1916] 1 Qi. 532. 

Ste a: »a. m 

(91) Horn w. Henry Faul^ & Co. [1908] 99 L.T. S24. 
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single 4irector can bind the company unless powm have been delegated to him by the 
board under some provisions in the articles (88). 

Where a resolution oC the board of directors has authorized one of the directors 
to attend to all affairs and Court proceedings, the director so authorized can ffle petitions 
in insolvency as such petitions involve proceedings in Court (92). 

Rosoiution lor loi^oitore ol shsuros t^A restdution for forleiture of shares passed 
by a committee of directors in case the power in that respect was delegated to the 
comittee is not invalid (93). 

PresompHofi :—^Ddcgated authority will be presumed where one or two directors 
act in a matter within the scope of the ordinary business of the company (94). By the 
articles of a company the directors had power to delegate to one or more of their body 
such of the powers conferred on tlie directors as they might consider requisite for 
carrying on of the business ot the company, and to determine who should ht entitled 
to sign the contracts and documents on the company's behalf. A document purporting 
to be a guarantee was gi\en to the plaintiff executed by the company in this form: 
‘The F. E. B., Ltd., signed M. P.” N. P- was a director of the company and during the 
negotiations for the giving ol the guarantee he had written to the plaintiffs signing the 
letters “for and on behalf of the company, N. P. Chairman." Upon these facts in an 
action on the guarantee it was held that the plaintiffs were entitled to presume that the 
directors had authorized N. P. to sign contracts on behalf of the company and that 
the company was liable on the guarantee (95). 

92. A committee may elect a chairman of their meetings; 
if no such cliairman is elected, or if at any meeting the chairman 
is not present within five minutes after the time appointed for 
holding the same, the members present may choose one of their 
number to be chairman of the meeting. 

93. A committee may meet and adjourn as they think proper. 
Questions arising at any meeting shall be determined by a majority 
of votes of the members present, and in the case of an equality 
of votes, the chairman shall have a second or casting vote. 

94. All acts done by any meeting of the directors or of a 
committee of directors, or by any person acting as a director, shall, 
notwithstanding that it be afterwards discovered that there was 
some defect in the appointment of any such directors or persons 
acting as aforesaid, or that they or any of them were disqualified, 
be as valid as if every such person had been duly appointed and 
was qualified to be a director. 

Validity ol acts ol directors :—Where the directors of a company had ceased to be 
directors as no annual meeting of the company had been held, but they continlied to 
JKi as directors, allotted some shares to M and appointed him as a director, it was Held 
that (i) the compsmy had no directors; (2) M acted in goodl faith and had he made 
inquiries he would not have found out the true position, therefore M was entitled to 

(^>2)Ebrahim Sait i>. Mettupahyam Narayani Bank [1940] M. 958, (19401 2 MJLI. 495, 
M,W.N. 990. 4 —V 

(93)Bhagwati X^asad u. Shiromani Sugar Mills fI949) A. 195. 

W Totterdalc v. Fareham Brick Co. [1866] I CP. 674. 

(95)BtltUb Tbom«>n-Houstoii Co. v, European Bank {19J2} 2 Kdft. 176 CA. 
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the protection afforded by s. 143 (corresponding to s, 86) and regulation 88 (correspmiding 
to reg. 94) of the English Act of 1929; (3) but neither the section* nor the regulation 
validated his appointmrat as a director; (4) M could however maintain his title to the 
shares registered in his name; (5) as the articles of association of the company incor* 
pewated Table A, reg. 88 formed part of the contract between the defendant company 
and the plaintiff with the result, he as a shareholder was bound to recognize the validity 
of the acts done by the de facto directors; and (6) accordingly the company had not 
committed a breach of its articles for which the plaintiff was entitled to damages (96)* 

On appeal from the above decision (96) it was held by the House of Lords that 
8. 143 and Art. 88 of Table A (of the English Act of 1929) did not validate the transac- 
don of March 30, 1942 {viz., the allotment of shares to M and his appointment as 
director) because on the facts of the case neither C nor S was a director at the time; 
C^s appointment had terminated at the end of 1941, and S had never been appointed (97). 
S. 143 (s. 86) and Art. 88 (reg. 94) apply only to acts done by persons acting as directors 
whose appointment or qualification was afterwards found to be defective. They did 
not cover a case where there had been a total absence of appointment or a fraudulent 
usurption of authority (97). It was further held that M was not entided to invoke the 
rule in Turquand's case, f(18S6) 6 E. & B. 327] because he himself was purporting to 
act on behalf of the company in the unauthorized transaction (97). The section and 
the ardcle, being designed as machinery to avoid questions being raised as to the 
validity of transactions where there has been a slip in the appointment of a director, 
cannot be utilized for the purpose of ignoring or overriding the substantive provisions 
relating to such appointment (98). 

Lord Simonds whose judgment was concurred in by Viscount Simon, Lord Thankerton, 
Lord Porter aflti Lord Uthwatt, did not find it necessary to express any opinion upon 
the question as to die meaning of the words ‘‘afterwards discovered” in the aforesaid 
section and the Article. He would not be taken as cither assenting to or dissenting 
from the proposition which appeared to have been accepted in the Courts below that 
the section or the Article could be called in aid by a third party until he had himself 
discovered the defect in the appointment or qualification of a director (99). “It is the 
duty of the directors, and equally of those who purport to act as directors, to look after 
the affairs of the company, to see that it acts within the powers and that its transactions 
are regular and orderly. To admit in their favour a presumption that is lightly done 
which they have themselves wrongly done is to encourage ignorance and condone 
deriliction from duty*^(l). 

If a person, who had ceased to be a director by the expiry of the period for which 
he was elected, enters into an agreement as director on behalf of the company with a 
third party and the other shareholders agree to ratify and carry out the terms of the 
agreement, the irregularity is cured by this regulation and the company is estopped 
from challenging the validity of the agreement on the ground that the director was not 
duly appointed (2). See s. 86 and notes thereto. 

Dividends and Reserve. 

95. The company in general meeting may declare dividends, 
but no dividends shall exceed the amount recommended by the 
directors. 

(96)Kaiusen v, Rialto (West End) Ltd. ri!H4] 170 LT. 161. 

*'• Kan««n [WV] 1 A.E.R. 586 (HX.), 174 LT. 353. 

(98) Ibid at p. 590. 

(99) Ibid at p. 591. 
n) Ibid at p. 593. 

(2) Jo«eph V. Kyaokuga Gram C3o. (193SJ R. 76, 156 I.C, 196, 
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s>^BivideKid means tJbie sum pald^ and received as the 
lotmmg the ^re of the divisible sum payable to the recipient (3). 

Power fo declare dividend :—^Where by the articles power is given to the ditectors 
to declare a dividend with the sanction of a general meeting and also to set aside out 
of profits a sum as a reserve fund before declaring a dividend, the shareholders in 
general meeting cannot declare a dividend (4). The Court will not compel directors to 
declare a dividend against their judgment (5). 

Company is not bound to divide the whole profits :—Unless the memorandum or 
the articles of association make a dear provision that the whole of the company’s profits 
riiall be divided among the shareholders, tlie company is not bound to do 8o(d). 
Whether the whole or a portion or what portion shall be divided among the shareholders, 
are questions of internal management of a company and the Court has no jurisdiction 
to interfere(7), If the directors in their discretion think that a dividend should not be 
declared, the Court will not be easily induced to override their decision. The law in 
this respect was dearly laid down by their Lordships of the Judicial Committee in the 
following words: “Their Lordships are not aware of any principle which compels a 
joint stock company wihle a going concern to divide the whole of its profits amongst 
its shareholders. Whether the whole or any pan should be dhided, or what portion 
should be divided and what portion retained, arc entirely qut*suons of internal manage^ 
inent which the sliarcholdcrs must decide for and the Coint has no jurisdic¬ 

tion to control or review their decision, or to say what is. a ‘fair' or ^reasonable’ sum 
to retain undivided, or what reserve fund may be properly required. And it makes no 
difference whether the undivided balance is retained to the credit of profit and loss 
account, or carried to the credit of a rest or reserve fund, or appropriated to any other 
use ol the company. These arc ciuestions for the shareholders to decide subject to any 
restrictions or directions contained in the articles of asscKiation or bye-laws of the 
company’’ .... “If the company may form a reserve fund or retain a balance of 
undivided profits, it must, it would seem, have power to invest the moneys so retamcd”(8). 
hxiept in the case of fraud, sharelioldcrs cannot insist on the payment of dividends even 
where the profits aie amply sufficient, if the directors decline to declare a dividend (9). 

Right to payment of dividend after winding up :—The right to payment of divi¬ 
dend arises only alter a dividend has been declared. Where the company made profits in 
a particular year which were sufficient to declare a dividend both to the preference and 
ordinary shareholders, but no dividend was declared or recommended and the company 
went into voluntary liquidation, it was held that the shareholders no right to 
dividend out of the profits of that year (10). 

Principle of keeping accounts :--Final dividend cannot be declared except at an 
annual general meeting at which accounts up to the prescribed date and reports thereon 
are submitted (U). For live principles upon which the accounts of a trading company 
should be kept tor the purpose of showing how dividends ought to be paid, sec the 
judgment of Chirty J. in the case noted below (12). 


(3) Umplough Kent Waterworks [190,3] I Ch. 575, 580-81 ; [1904] A.C. 27. 

(4) Bombay Burma Trading Corpn, n. Dorabji (18861 10 Bom. 415. 

(5) Lambert t\ Nettchatel Aspltauc Co. [1882] 52 LJ. Ch, 882, 

(^llCvling t\ Israel & Oppenhdmer Ltd. [I91S1 I Ch. 101. 

(^IBurland u Earle [1902! A.C. 83, 95. 

<^) Borland v. Earle [1902] A.C, 83, 95 (P.C.). 

^ ^)Bond n. Battow R Steel Co. [1902] I Ch. 353. 

I OlCataUnas Warehouses dc Mole Co. 11947] 1 A.E.R. 51. 

< I Nicholson o. Rhodesia Trading Co, [1897] 1 Ch. 434. 

^12) Lubbock o, British Bank of South Africa [1892] 2 Ch. 198. 
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iNnyMnt cMi hm m^iwrvmd s-^-Uatil a dividend U declared, no daas ol ihare* 
holders are entitled to bring an action to enforce payment (13), A shareholder who has 
with full notice or knowledge of the facts received part of the proceeds of an ultra vires 
act committed by the directors—such as payment of a dividend out of capital—and who 
still retains the money, cannot either individually, or as suing on behalf of the general 
body of shareholders, maintain an action against those directors, nor can he do so even 
if after action and before trial he repays the moneys he has wrongfully received (14). 

CsLpitaUaation of profits :—A company may, if its memorandum or articles of 
association so provide, capitalize profits by issuing fully paid up shares to the members, 
thereby transferring the sum capitalized from the profit and loss account or reserve 
account to the share capital (15). 

When this is done the question arises whether the profits thus capitalized and dis- 
tributed among the shareholders are to be regarded as income or capital. If a testator 
bequeaths the income of his shares in a limited company to a life tenant and the 
capital to the residuary legatee, it has l>ecn decided by the House of Lords that even 
where the accumulated profits are distributed by the company as bonus dividend which 
is applied in part payment of new shares allotted, the so-called bonus dividend Is capital 
and the life-tenant is not entitled to the bonus or the new shares (16). The principle of 
this decision was applied by the House of Lords in cases where the question was whether 
dividends of a limited company declared out of its current annual profits and distributed 
in the form of shares of the company was income of tlie recipient for the purposes of 
super-tax, f>., whether it was part of the recipient’s ‘‘total income from all sources" 
within s. 66 of the Finance Act (Eng.) 1909-10 or whether it was exempt from super-tax 
by reason of its having become capital (17). In Swan Brewery Co. v. /?e.v(18), where the 
company passed the necessary resolution to increase its capital by issuing new shares and 
transferred accumulated profits to the credit of sliare capital account, it was held by 
the Privy Council that the allottees were liable to pay income-tax on these shares. In 
Commissioners of Inland Revenue v. Bloit,{\l) the Sw^an Brewery Company*s case was 
distinguished by the majority on the ground that the Australian Act under which it 
was decided the word "dividend" was defined to include "advantage” and that it was 
held therein that the new shares which had l>een issued to the shareholders and [laid out 
of accumulated reserve were "advantages’* and so taxable (19). It was also held in 
Blott*s case by Viscounts Finlay and Cave that the reasoning on which the judgment in 
Brewery Company*s case rested was inconsistent with the decision in Bauch v. 
Sproule (16). But in Blott*s case Lord Sumner was dearly of opinion that "what was 
said by the Judicial Committee as to the effect in law and business of a distribution of 
bonus shares was part of the decision and cannot be distinguished from the present case. 
That case did not turn on the special definition of dividend in the taxing statute of 
Western Australia’* (20) He along with Lord Dunedin held that Bouch v. Sproule did 
not touch the question of income-tax (21). In BlotVs case Lord Haldane said that the 


(I3)Evling V. Israel & Oppenheimer Ltd. (supra); Accringron Corpn. Steam Tramways 

K l Ch, 40; Bond v. Barrow H, Steel Co, (supra); Lindley 6th cd., p. 609. 

8 V. African Tug Co. [1904] 1 Ch. 558. 

(15) Bridgewater Navigation Co. [1891 j 2 Ch, 317 at p, 327 (Lindley L. J.). 

(16) Bouch V. Sproule [18871 12 App. Cas. 385; see also Rinjriand v. Ward [19361 52 
T.L.It 605; Motilal v, Bai Mani [192:y 46 Bom. 529. 87 Lcf279, 

(17) Commissioners of Inland Revenue v. Blott [1921] 2 A,C. 171, per Viscounts Haldane, 
Finlay & Cave (Lords Dunedin Sc Sumner dissenting). 

Judgment was delivered by Lord Sumner), 

^ Inland Mvenue n. Blott (sumra) at p* 188, 

(20) Ibid at p. 217. ^ r / r 

(21) Ibid at pp. 205, 215, 219. 
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compiBy w«8 itomioant m the question whether the money in qnestloii m» th he 
ca^hiii or income §ot: ail purposes (22). 

Bhifs case was Ic^owed by the House of Lords in Cpmmhaion^i Mistnd 
Revenue v. Fisher’s Executors (23) in which the bonus was distrlbtited in tibc lorwt of 
debenture-stock instead of preference shares as in Blotfs case and the debenture^ock 
was redeemable by the company after six years. Jn Fisher’s Executors case Viscoltdt 
Cave L. C. quoted with approval the following observation of Lord Haldane made in 
Blotfs case at pp. 134-85: *'My Lords, for the reasons 1 have given 1 think that k is, 
as matter of principle, within the powers of an ordinary joint-stock company with 
articles such as those before us to determine conclusively against the whole world whether 
it will withhold profits it has accumulated from distribution to its shareholders as in^ 
come, and as an alternative not to distribute them at aU, but apply them in paying 
up the capital sums which shareholders electing to take up unissued shares would other¬ 
wise have to contribute. If this is done, the money so applied is capital and never 
become profits in the hands of the shareholders at all. What the latter gets is no doubt 
a valuable thing. But it is a thing in the nature of an extra share certificate in the 
company. His new shares do not give him an immediate right to a larger amount 
of the existing assets. These remain where they were. The new shares simply confer 
a title to a larger proportion of the surplus assets, if and when a general distribution 
takes place as in a winding-up. In these assets the undistributed profits now ailocated 
to capital will be included, profits which will l>e used by the company for its business 
but henceforth as part of its issued share capital. Such a transaction appears to me one 
purely of Internal management with which, for the reason explained by Lord Davey 
is Burland v. Earle [(1902J A.C. 83, 93j, no Court can interfere.” 

These cases have recently been followed by the Judicial Committee in what looks 
like an extreme case (24). In this case the reserve fund was capitalized and distributed 
in the form of a special capital bonus by delientures credited as fully paid up. They 
were repayable at the option of the company at any time after three months* notice and 
were in fact all redeemed at various dates prior to the end of 1933. The respondents were 
assessed to super-tax for the year ending 3l8t March, 1932. Their Lordships held that 
by the transaction in question no income, profit or gain accrued or arose to or were 
received by the asscssee within the meaning of s, 4, Income Tax Act, 1922 and that as 
regards the jxiint in issue there was no ground for distinction between the Imperial Aa 
and the Indian Act. Their Lordships observed that the personal motive mr purpose d? 
the individual shareholders, even if they held a controlling interest in the company, was 
irrelevant, if it was made out that the company had in fact capitalized the accumulated 
profits, and for this their Lordships quoted as authority, the following observations of 
Lord Summer in Fisher’s Execution case (supra at p. 411): “In any case desire and 
intentions are things of which a company is incapable. These arc mental operatimif of 
its shareholders and oflGicers. The only intention that the company has is such as is 
expressed in or necessarily fellows from its proceedings. It is hardly a paradox to say 
that the form of company's resolution and instruments is their substance.” 

The effect of this decision of the Privy Council in Commissiioners of income TaXt 
Bengal v. Mercantile Bank of India, (24) has however been nullified by amendmciiit in¬ 
troduced by the Income Tax (Amendment) Act vn of 1939, Under the new seetkm €A 
imroduc^ into the Indian Income-Tax Act XI of 1922 “dividend” includes—^(n) aky 
t^stributioii by company of accumulated profits, whether capitalised or not, if todi 
j^stributlon entails the release by the company to its sharelu^ders of all or any part 


^)Ibid at p. 138. 

AuC. 39S. 

f ) Ctemissloneis of Income Tax, Bengal v. Mercantile Bank of Indik [1936] 11$ 
136 (P.C), 63 LA, 45?. 
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of the asfteta of the company; (b) my distribution by a company of debentures or 
debenture-stock, to the extent to which the company possesses accumulated prohts, 
whether capitalised or notThe new section 6C of tlie said Act says: “Income” 
includes anything included in “dividend” as defined in Clause 6ATherefore, as 
pointed out by Dr. Radha Binod Pal in hU great work, “'fhe Law of Income Tax in 
British India”, First Edition (1940), these definitions would now obviate the possibility 
of evasion of taxation that became possible in the case of Commissioners of Income Tax, 
Bengal v. The Mercantile Bank of India, (the Yule Case) (1936) 63 LA. 457. For a fuller 
discussion of the question see the above-mentioned work pp. 473 to 486. 

Where a dividend, profit or bonus of 210,000 L was credited to the appellant from 
the undistributed profits of the company and he was allotted 210,000 fully paid shares in 
proportion to his holding in the company, it was held by the JiifKtcial Committee that, 
that sum should be included in the assessment of his taxable income for the purpose of 
Special Tax and Unemployment Relief Tax (Assessment) Act, 1933 respectively both of 
which provided that “any dividend, interest, profit or bonus credited, paid or distributed 
to him by the company from any profit derived in or from Victoria (Australia) or else¬ 
where it“ should be deemed to form part of a person's assessable income (25). “Their 
Lordships arc therefore of opinion that BlotVs case (26) is not only distinguishable from 
the present case, in view of the difference of the statutory provisions under consideration, 
but that the reasoning of the speeches is BlotVs cflAer(26) above referred to is helpful in 
illustrating the conuast between the two cases*’ (27). 

In a recent case in England where a dividend was declaicd by an investment 
company and a cheque handed to a shareholder upon corulition that the cheque should 
be immediately endorsed back to the compimy by way of loan, it has however been 
held that this was not a distribution of income by the company witliin the terms of the 
Finance Act, 1922, s. 21 as amended by the Finance Act, 1937, s. 14, and that the tran¬ 
saction was really a capitalization of tiic sum in question and not a distribution liable 
to be included in the assessment of the shareholder to sur-tax (28). 

Question between life*tenant end remelnder*men :—^Thc articles of a company 
provided . the company in general meeting . . . may . . . pass a resolution .... 
that any surplus capital moneys or capital profits in the hands of the company whether 
arising from realization of capital assets .... shall be divided among the members of 
the company by way of capital distribution in proportion of their rights.” A testator 
directed by his will that the income of his estate should l>e paid to his widow for her 
life and that the estate should be held on trust for other beneficiaries thereafter. U][>on 
a question raised whether sums paid to the executors as a result of exercise by the 
company of its powers under the above articles should be paid to the tenant for life 
as income or added to the corpus of the estate, it was held that the article on its true 
construction merely authorized distribution of capital profits, and did not purport to 
fix their character as between the tenant for life and the remainder-man, and accordingly 
the sums received by the executors must be treated as income and paid to the tenant 
for life (29). In the last cited case Lord Justice Somerville remarked that the principle 
established by In re Bales (30) and Hill v. Permanent Trustee Co. (31) that capital profits 
distributed by a company during the life of the tenant for life consisting of shares in 
the company, though not subject to income-tax in the hands of the recipient fall under 
the word “income” or similar words in the gift of the estate, is not affected by the 

(25) Nicholas u. Commissioners of Taxes in the State of Victoria [19401 A.C, 744 (P.C,). 
26)11921] 2 A,C. 171. ^ ^ 

(27) Nicholas v. Commissioners of Taxes, supra at p. 758. 

(2g Commissioners of Inland Revenue v, hferbob, Ltd, 119391 2 K.B. 872. 

263 C.A. 

(30) f1928] Ch. 682. 

31) 1930 A.C. 720. 
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fact thAt me of the camjpaay’a abides prescribes a'special procedure to be Miowed 
wlieu capital prodts are dtstrtbuted In this connecdoti see Souch v. Spf<mLe in note (16) 
supra* 

A person left a will by which he bequeathed to his wife his interest in certain 
shares in a company for her life and provided that she should enjoy only the income 
detived therefrom and that after her deaUt the shares should become the property of 
his heir (brother’s son) who would be the owner of the corpus. The company had 
accumulated large profits, and instead of distributing them as dividends it issued fully 
paid up boilus shares: Held that the bonus shares duly issued were impressed with 
the ch^acter of capital and they were not in the nature of income for any purpose 
whatever. Hence under the will the wife was not entitled to those shares (34). 

Distribution of capital bonus—duty :—Where in accordance with its memorandum 
of association and pursuant to a resolution passed at a general meeting, a company 
distributed to its ordinary shareholders out of its capiital reserve and by way of capita! 
bonus a number of fully paid shares and stock units which it held respectively in 
other companies, each of the transier to the various holders of the ordinary shares of 
the company was a transfer operating as a ‘‘voluntary disposition inter vtvos^* and 
liable to ad valorem duty (35). As to the bonus to he added to the respective shares 
or as interest or di\idend upon shares, see the undernoted case (36). 

Debt :—^Declaration of a dividend creates a debt from the company and limitation 
begins to run immediately (37). 

As to limitation for a suit to ^eco^cr dividend, see notes to reg. 98. 

To whom payable :—A company does not hold its dividend as a trustee for the 
shareholders (38). Dividends arc payable to those persons whose names are on the 
register ot members at the time of the declaration (39). 

96. The directors may from time to rime pay to the members 
such interim dividends as appear to tlic directors to be justified by 
the profits of the company. 

Meaning of ’^merabers** :—The word “member*’ m this regulation includes the 
personal representative of a deceased shareholder whose name remains on the register 
of members (40). 

Intenni dividends :—^Wbere the articles provide, as here, for payment of interim 
dividends, a mere resolution of the board to pay does not create a debt as between the 
company and the shareholder, and the directors arc entitled to rescind the resolution 
subsequently (41). 

For meaning of the word “interim*’ see the case noted below (42). 

97. No dividends shall be paid otherwise than out of profits 
of the year or any other undistributed profits. 

By the Companies (Amendment) Act. 1936, tJie words in italics have been added. 

(34) Sivagnammal v. Tberamangal Mills [I949J M. 521, [1948] 2 M.L.J. 496. [1949] Mad. 

519. 

(35) Associated British Engineering, Ltd. v. Commissioners of Inland Revenue [1941] 1 
ILB* 15* 

(36) Wilkinson v. Cummins [1853] II Ha. 337. 

(37) Severn Sc Wye Ry. Co. [1896] 1 Ch. 559; see Drogheda Steam Packet Co. [1903] 
I I.R. 512. 

(38) Tripura S. Cotton Press [1924] 46 M.L.J. 563. 

09) Taylor, PhUlps St Rickard’s case [1897] 1 Ch. 298. 

(40) James v. Buena Vetura Syndicate [1896] 1 Ch. 456, 467. 

(41) Lagunas Nitrate Co. v. Schroedcr [1901 j 85 L.T. 22. 

(42) Re Jowitt [1922] 2 qh. 442. 
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The articles all coia|>aiae8 shall be deotned to oontain iMs r^pdKtSm; see 
s. 17 (2)* And Ms fac$ shtmld be borne in mind in reading the nates under Ms 
regulation, 

of tba article s~~“The law is much more accurately expressed by saying 
that dividends cannot be paid out of capital than by saying that they can only be 
paid our of profits. The last expression leads to the inference that the capital must 
always be kept up and be represented by assets which if sold would produce it and this 
is more than is required by law (43). Perhaps the shortest way of expressing the distiiie< 
don which 1 am endeavouring to explain is to say tlmt fixed capital may be sunk and 
lost and yet the excess of current payments may be divided(44), but* that the 
floating or circulating capital must be kept up, as otherwise it will enter into and form 
part of such excess in which case to divide such excess without deducting the capital 
which forms part of it will be contrary to law” (45). There is no rule of law that profit 
of one year’s trading could not be divided merely because on the profit and loss 
account there was a debit balance on the trading of former years (46). 

*The statutes do not expressly prohibit payment of dividends out of capital, but 
their provisions arc wholly inconsistent with return of capital to shareholder” (45). 
Dividends must not be paid out of capital (47), t.e., under the guise of paying dividends 
the company must not return any part of the subscribed capital to the members (48). 

Dislmclion between the two expressions :—“The two propositions (1) iliat dividends 
must not be paid out of capital, and (2) that dividends may only be paid out of profits 
are not identical but diverse. The first is the requirement of the statutes and cannot 
be dispensed with; the latter is in Table A op the articles of tlie particular company and 
is one of the regulations of the company which has to be construed. A company which 
has a balance to the credit of its profit and loss accounts is not bound at once to apply 
that sum in making good an estimated deficiency in value of its capital assets. It may 
carry it to a suspense account or to reserve, and if the assets subsequently increase in 
value the amount neither has been, nor will be, part of the capital. If therefore a pan 
of that balance is used in paying a dividend that dividend is not paid out of capital, 
because the same has never become capital, although it still remains a question whether 
it has been paid out of profits or not. It has been pointed out by IJndley L. J. in l^e v. 
Nesichatel Asfhalte Co. (49) that there is nothing in the statute requiring a company to 
keep up the value of its capital assets to the level of its nominal capital. The rec|uirement 
is merdy negative that dividend shall not be paid out of capita], and the balance to the 
credit of profit and loss account does not automatically become part of the capital assets, 
because the value of the actual capital assets has depredated to an amount equal to or 
exceeding that balance” (50). “The real question for determination therefore is whether 
there are profits available for distribution, and this is to be answered according to the 
circumstances of each particular case, the nature of the company and the evidence of 
competent witnesses. Iliere is no single definition of the word 'profits’ which will fit all 


(43) See National Bank of Wales [1899] 2 Ch. 629; Ammonia Soda Co. v. Chamberlain 
(1918] I Ch. 266; Lawrence v. West Somerset Ry. Co. [19I8J 2 Ch. 2$0; Lee v, 
Neuchatel Co. [18^] 41 Ch. D. I ; Wilmer v, Macnamara (18951 2 Ch. 24S; Kingston 
Cotton MiUs [1896] 1 Ch. 331, 348, 

(44) Re Jowitt 11922] 2 Ch. 442, 

(45) Vemcr v. General Investment Trust (18941 2 Ch. 239, at p. 266 per Lindley L. I* 




46>CMchton’» OU Co. [1901J 2 Ch. 184, [1902] 2 Ch. 86. 

(47)Mc DougaU u Jersey Imptfial Hotel Ca 11865] 2 R & M. 528; NationaJ Ftaid* 
Co. [1878] 10 Ch. D. 118, 127; Holmes v. Newca«tle Abattoir Ca 
^‘“y*** Aqwaiiino Sodety [1905] 89 L.T. 245; w 

[layzj 1 ql 154. 

*'• chambertain (suota). 

41 CSh. D. 1, 22. ' 

l50)Per Farwdl J. in Bond v. Barrow R Steel Co. [1902] 1 Oh. 3S3 at p. 565. 
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aim. Talui tm ifntance MaT^bait'$ ddftiiitimi(5l). *W!iai a man it digged 

in iMitiiiett lilt for the year are the access of hit receipts from his bnaiiicst 

during the year over hit outlay for his business; the diileretice between the value of his 
stock and plant at the end and at the beginning of the year being taken as part of his 
receipts or as part of his outlay according as there has been an increase or decrease in 
value.* I am precluded from adopting this in its entirety by authorities which arc 
binding on me» because in die definition *8tock and plant’ obviously indude both fixed 
and circulating capital as defined at p. 134 of the same treatise, as for instance the 
judgment of Lindley L. J- in Venter v. General & Commercial investment Trust (52)^ 
whete he says ’Perhaps the shortest way of expressing the distinction which I am 
endeavouring to explain is to say that fixed capital may be sunk and lost, and yet the 
excess of current receipts over current payments may be divided, but that floating or 
circulating capital must be kept up.* I do not understand his lordship to be laying down 
a general and universal rule that in every company fixed capital may be sunk and lost, 
that there are companies in which that may the case. All the authorities however 
agree, 1 think, that circulating capital must be kept up” (53). 

Moaning of ’’Proiiu** :—’’Profits” means something after payment of the expenses. 
The word means net profits (54). Lord Justice Fletcher-Moulton explained the meaning 
of the word ’’profits” in a later case (55). ’’Piofits” implies a comparison between the 
state of business at two specific dates usually separated by an interval of a year. The 
fundamental meaning is the amount of gain made by the business during the year. 
This can be ascertained by a comparison of the assets of die business at the two 
dates” (56). 

“If the total assets of the business at the two dates be compared, the increase which 
they show at the later date as compared with the earlier date (due allowance of course 
being made for any capital introduced into or taken out of the business in the meanwhile) 
rcprcseins in strictne.ss tl»c profits of the business during the period in question” (57). 

In the same case I^ord Justice Farwcll observed: ’’Money which has in fact resulted 
from the profits made in trading is none the less profit because it is carried over to a 
suspense account or reserve fund; if it is lost in the trading of subsequent years, there 
is an end of it; but so long as it remains in status quo, it remains as undistributed 
profits; see Lindley L. J. in Britiffewater Navigation Co. [1891] 2 Ch. 317”(58). 

Profit docs not necessarily mean any amount actually netted. It only means that, 
that is the amount by which the credit side exceeds the debit side in the accounts as 
appearing in the company’s books. Till an account is finally settled this sort of profit 
may be merely on paper. Until a business is actually wound up any statement as to 
profits is partly fact and partly an estimate. In most cases it is impossible to attain 
exactitude in ascertaining the profits of a business because such profits arc naturally 
dependent upon the valuation of the assets of the concern. The proper ascertainment 
of profits in the case of a company is of great importance only in order to avoid the 
possibility of payment of dividend wholly or partly out of capital which is strictly 
forbidden. If that is guarded against and there is no idea of dedaring a dividend, 
showing of profit on paper may not be so vitally mistaking the position of the company 
after all (59). 

(5!) Principles of Economics Vol. I, p. 142. 

(52 n894J 2 Ch. 239, 266. 

(53) Bond v, Barrow H. Steel Co. (supra at pp. 365, 366. 

(54) Davison o. GUlies [1879] 16 Cb. D. 347n (348n). 

(55) Spanish Prospecting Co, [1911] I Ch. 92. 
iS6)lhidp, 98* 

(57) Per l^cher-Moulton L, J. In the previous case at p* 99. 

iSmibid at p* Iflid. 

(59)KaiiicU Bank v* [1933] a 12, 33 Cr, L.|. 891, 140 tC. 3L 
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What ar« net profits profits** of the busioess for a year is the excess of 

the receipts for the year over the current esepenses and outgoings of the same year, 
the fund which for that year is capable of l>eing lawfully applied by the aunpany to 
the payment of dividend. As a matter of law that fund could only be arrived at after 
deducting the excess profits duty which is a debt of the company to the Crown (60). 

long as such a company**, ohserve their Lordships of the Judicial Commiitec, 
‘Hs a going concern and is not restricted as to the profits out of which it may pay 
dividends, it may distribute as dividend to its shareholders the excess of its retenue 
receipts over expenses properly chargeable to rct'enue account. The balance to the 
credit of profit and loss account may in many cases be dhided as dividend even if the 
company*s capital account is in debit and such a distribution by way of dividend would 
pfima fade be Income or profits* of the trust sliarc and belong to the tenant for life*’ (61). 

Ambigaouft :—'’Dividends presuppose profits of some son and this is tUKptesttonahly 
true. But the word ‘profit* is by no means free from ambiguity** (62). The question 
of what is profit available for dividends depends iijxm the lesult of the whole atcounr 
fairly taken for the year, capital as well as profit and loss, and though diudends may 
be paid out of earned profits in proper cases notwitlistanding a dcprtciation of capital, a 
realized accretion to the estimated value of one item of capital assets cannot be deemed 
to be profit divisible amongst the shareholders without reference to the whrde accounts 
fairly taken (63). But where sufficient assets would be left to an^-wer the |Xiid up capital, 
a realized profit on capital assets can be divided unless forbidden by the articles (M). 

“It is clear 1 think that an appreciation in total value of the capital assets, if duly 
realized by sale or getting in of some portion of such assets, may in a pr<»per case be 
treated as available for purposes of dividend” (65). 

House of Lords reserved their opinion :—Although the question of the payment 
of dividend out of capital was discussed by the Court of Appeal in the ease of the 
National Bank of Wales (66), the Houi«c of I^rds reserved their opinion on this important 
question (67). Lord Hahbury said: “What are profits and what is capital may he a 
dlfiicuit and sometimes an almost impossible problem to solve” (68). 

In the same case (69) Lord Macnaghren ga^e the following warning. “1 do nor 
think it desirable for any tribunal to do thfit which Parliament has alisiained fioin 
doing—that is, to formulate precise rules for the guidance or cmbarra^tsmcni of business 
men in the conduct of business affairs*’ (70). 

Prevtoui decisions j—But the observations of their Loidships in Doicy v. Cory (67) 
cannot be considered as ba\ing o\crrulcd or qualified (71) the previous decisions of tlic 
Court of Appeal in the cases noted below (72). 

Dividend may be paid out of current profits An ordinary trading company may 
lawfully pay a dividend out of current profits widiout setting aside a sum sufficient to 
cover depreciation in the value of the fixed capital (73). “It is not possible for the 


(60) Patent Castings Syndicate v, Etherington [1919] 2 Ch. 2*^4. 

(61) Hill u. Parmanent Trustee Co. [1930] P.C. 302 (305). [1930| A.L.J. 1.347. 

(62) Per Lindlcy L. j. in Verner o. General Investment Trust, infra at p. 266. 

(63) Foster o. New Trinidad Ac. Co. fI90l) I Ch. 20h. 

(64) Cross V, Imperial C. G. Assn. [1923] ? Ch. 5S3. 

(65) Foster v. New Trinidad Ac. Co. (supra) per Bvrne I. at p. 212. 

(66) [1899J 2 Ch. 629. i i , a r 

(67) Dovcy o. Cory [1901] A.C 477. 

(68) /hid p. 487, 

(69) Dovey t>. Cory (supra). 

(70) /Wd p. 488. ' 

G'lAmmonta Soda Co. v. C'haniJjcrlain [I9i8J I Ch. 266, (C.A.). 

(72) ^ t,. Nwchatd Aaphalte Cki. (infra); Verner v. General Tru« Ca (infra) and 

(73) Kingston Cotton Mills [1896] 1 Ch. 331. 
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C^Wt to itty lltm the law probltHts a lindted coiti|iaiiy» even a limited banking company, 
from paying dividend* unlem its paid up capital is intact’* (74). 

Lord Justice Kay held: ”Any income received may be divided, whether part of 
the capital is lost or not At present I do not know of any law to prevent this, and it 
might be difEicult to provide sudi a law without unduly interfering with the liberty of 
commercial proceedings’* (75). 

The Con^nies Act does not, nor does the general law, prohibit a company from 
distributing the clear net profits of its trading in any year unless its paid up capital 
is intact or until it has first made good all trading losses incurred in previous years (76). 

Again Lord Justice Lindley observed: ’There is no law which compds limited 
companies in all cases to recoup losses shown by the capiul account out of the receipts 
shown In the profit and loss account, although care must be taken not to treat capital 
as if it were profit** (77). Directors arc not bound to set aside a portion of the profits 
as a sinking fund (78), but it is safe for them to make some provision for making good 
the loss of fixed ca|dtaL before paying away profits as dividend (79). 

If there is a reserve fund, also an interest adjustment account or suspense account, 
sufficient to cover the bad and doubtful debts, a company would be justified in dedaring 
a dividend out of profits; and under such circumstances the company would be justified 
in carrying to profit and loss account interest on bad and doubtful debts not actually 
realized (80). 

Meaning ol “capital” :—“Moreover when it is said and said truly that dividends 
are not to be paid out of capital, the word ’capital’ means the money subscribed 
pursuant to the memorandum of association or what is represented by the money. 
Accretions to that capital may be realized and turned into money, which may be dividol 
amongst the shareholders, as was decided in Lubbock v. British Bank of South America 
[1892] 2 Ch. 199” (81). As to the distinction between the fixed capital and circulating 
capital see notes to s. 6, sub-s. (1) (v). 


InooUEia corpus :—^Moneys paid in respect of shares in a limited company may 
be income or corpus of a settled share according to the procedure adopted, f.e., according 
as the moneys arc paid by way of dividend before liquidation or arc paid by way of 
surplus assets in a winding up. Each process might appear to involve some injustice, 
the former to the remainder man the latter to the tenant for life (82). 

Each ease depends upon its cireumstaiices :—^The question whether a company 
has profits available for distribution must be answered according to the circumstances 
of each particular case, the nature of the company and the evidence of competent 
witnesses (83). Although in some cases fixed capital may be sunk and lost without 
precluding a payment of dividend, circulating capital must be kept up (83). 

Profits may he earned to suspense aceount or reserve fund :—”A company which 
has a balance to the credit of its profit and loss account is not bound at once to apply 
that sum in making good an estimated deficiency in value of its capital assets. It 
may carry it to suspense account or to reserve, and If the assets subsequently increase 
In value, the amount neither has been nor will be part of the capital. If, therefore, a 


(74) Pot Lindley L. J. in National Bank of Wales (su; 

/'7Z\ _ _t IT____ T I 4 t V* 


(75) Vemer n. General Investment Trust [18941 2 Ch. 239 at p. 270. 

(76) Ammonia Soda Co. o. Chamberlain (supra). 
upVemcr v. General Investment Trust (supra) at p. 267. 

(78)Vemcr o. Genetal Investment Trust (supra); ti. Ncuchatei Asphalte Co* (1889) 
41 Ch. D. 1. 

V. Bwrow H. StedXto. [19021 1 Oi. 353. 

(80)X«nchi BaiA v. Shemram fiwS] S. I2> 33 Cr. L.J. 891, 140 IXl 31 foQowiiig CUSont 
V. tap. [1914] IS Cr. L.J. «, 22 I.C 432 (FA). 

V. Geaoal I, Tw (n»n) at p. 265. 

V. tamumit ‘Cranee Oo. 11930] P.C 302, (30S), [1930] AJUJ. 1347, 

(83)Vmtt «. Gtmota 
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ptirt o£ tiiat bnUMace U used in paying a dividend* that dividend is not paid out of 
capital, because the sum has never become capital although it still remains a question 
whether it has been paid out of profits or not (84). 

In the undemoted case where the directors of a company owing and operating steam 
trawlers sold some of their vessels for sums largely exceeding the value at which they 
stood in the balance sheet, carried the proceeds to suspense account and distributed 
them as cash bonuses to the shareholders, it was held that not having been capitalixed 
by the issue of bonus shares increasing the total capital, the payments were income (85). 

Keewing assets iq> to nominal capital is not nocossary {<*^Thi8 subject was first 
elaborately discussed by eminent Judges in Lee v. Neuchatel Asphalie Co. (86), where 
it was hdd that a company was under no obligation to keep the value of its assets up 
to the nominal amount of its capital, and the payment of a dividend was not to be 
considered a return of capital merely on the ground that no provision had been made 
for keeping the assets up to the nominal amount of capital. 

Case of ^'wasting property’^ :—There is nothing in the Companies Act to prohibit 
a company formed to work a wasting property as, e.g.. a mine or a patent, from 
distributing as dividend the excess of the proceeds of working above the expenses of 
working, nor to impose on the company any obligation to set apart a sinking fund to 
meet the depreciation in the value of the wasting property. If the expenses ot working 
exceed the receipts, the accounts must not be nuidc out so as to show an apparent 
profit and so enable the company to pay a dividend out of capital, hut the division of 
the profits without presiding a sinking fund is not such a payment of dividends out of 
capital as is forbidden by law (87). 

“If a company is formed to acquire and work a property of a wasting nature, for 
example a mine, a quarry or a patent, the capital expended in acquiring the property 
may be regarded as sunk and gone, and if the comi>any retains assets sufficient to pay 
its debts, it appears to me that there is nothing whafc'er in the Act to prevent any 
excess of money, obtained by working the property over the tost of working it, from 
being divided amongst the shareholders and this in my opinion is true although some 
portion of the property itself is sold, and in some sense the capital is thereby 
diminished" (88). 

"There is nothing in the Act which that dividends arc only to be paid out of 
profits. There is a provision to that effect in Table A, and that rather favours the view 
that the matter of how profits are to be divided and dealt with, and out of what fund 
dividends are to be declared, is a matter of internal rcgubtioD"(B9). 

Payment ot dividend, not object :—*'&ut still there is this firmly fixed that capital 
assets of the company are not to be applied for any purpose not within the objects of 
the company and paying dividend is not the object of the company, the carrying on 
the business of the company is its object*' (90). 

When cApital ts lost :—“Having stated shortly what are the provisions of the 
Act of Parliament relating to this^ mutter, 1 may safely say that the Companies Acts 
do not require the capiul to be made up if lost. They contain no provision of the 
kind. There is not even any provision that if the capital is lost the company shall be 

(84) Per Farwcll J. in Bond v. Barrow H. Steel Co. (supra) at p. 365. 

(85) Mountain v. Bates [1928] Ch. 682. r/r- 

(86) n889) 41 Ch. D. 1. 

(87) hS85 41 Ch. D. 1, 

® Lindley L. J. in Lee w. Neuchatel Asphalte Co. [1889] 41 Ch. D, 1 at p. 24. 

(89) Per ^tton L, J. ibid at p. 17. But now oy the amendment of 1936 this regulation 

has been made a part of the Act, see •. 17 (2) aiUe. 

fsM] 22*k*D. of Chitty J. ta Quirntm v, Uwd COq*. pf 
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up, <ni4 1 think thU omiiiiiMi l« ^uite xseatotiabte. Tb« capital aaay be loat, yet 
the eompahy may be a vary thriving cohcsem** (91). 

Cofttimiiy la not 4ebt»r to cafittal 8-^“Thc notion that a company it cld»tor to 
eapitali although it it a convcment ooticm it does not deceive men» i» apt to lead one 
aatray. The company i« not a debtor to capital the capital i$ not a debt of the 
company'* (9Z). **The amount credited,*' observe their Lordshipa of the Judicial Com¬ 
mittee, ''upon a share may, as between oioe shareholder and another, while the company 
is a going concern, determine the proportion of profits receivable by him as dividend, and 
in a winding up, his proportion of surplus assets, but it has no infiuence to extend or 
increase the aggregate amount available for division in due course of administration 
amongst the whole body of shareholders nor does it make the company a debtor for any 
sum at aU" (93). 

Exfionditiiiro ehsurgonblo to roveniio of ca|>ftal :—**lt is not open to doubt that 
under ordinary circumstanLcs where a trader in order to efiect a saving in his working 
expenses dispenses with the sen ices of a particular agent or servant, and makes payment 
ior the caitccilation oi the agency or service agreement, such a payment is properly 
chargeable to re\cnuc; it does not in\olve any addition to or withdrawal from fixed 
capital; it is purely a working expense" (94). 

'‘The broad principle appacab<e to a case like the present is stated by Viscount 
Cave, L.C., in Bnhsh imuUtted Ore, Cables Atherton But when an expenditure 
IS made not only once and tor ail, but with a \iew to bringing into existence an asset or 
an advantage iot the enciunng benefit ui a trade*, I think that there is very good reason 
on the absence ot npccial ciKunistanccs leading to an opposite conclusion) tor treating 
such an expenuuure as properly attributable not to revenue but to capital" (96). 

*it should be rememiieied, in connection with this passage, that the expenditure is 
to be aunbuted to capital il it be made 'with a view' to bringing an asset or advantage 
^hlch IS to be ior tlte 'enduring' benefit ot the trade. I agree with Rowlatt J. that by 
‘enduring' is meant ‘enduring in die way that fixed capital endures'. An cxpendituie 
on acqutJing iiouting capital is not made with a view to acquiring an asset that may 
Ik tutned o\er m the course ol trade at a c'omparatnely early dace. Nor, of course, 
need the advantage be of a positive character. The advantage may consist in liie 
getting rid of an item of fixed capital that is of an onerous character, as was pointed 
out by this Court in Mallet v. Stately Coal & Iron Co. (97)*’ (98). 

What is within shmrobolilors* dtserotmn :**-*'The Act does not say what expenses 
arc to be chatged to capital and what to revenue. Such matters arc left to the sbare> 
holders. They may or may not have a sinking land or a deterioration fund, and the 
articles of association may or may not contain regulations on those matters. If they do, 
the regulations must be observed; if they do not, the shareholders can do as they 
like, so long as they do nor misapply their capital and cheat creditors" (99). 

Warning of Load Jnstico Undloy s— The following warning of Lord Jfisttce Litidley 
should always be borne in mind: "You must not have fictitious accounts. If your 
earnings are less than your current expenses, you must not cook your account, so as to 
make it appear that you are earning a profit and you must not lay your hands on your 


) Lee V, Neuchatcl Asphaite Co. (supra) at p. 22 per Ltndley L. I. 

-) lind p. 23; Vemer v. Gaieral L Trust f 1894J 2 Ch. 239; Trustees* Comt u. Com* 
^mioners of Income Tax 119301 P.C ISl, 54 Bom. 437, 34 C.W.N. 709, 57 LA, 154, 
SI C,L.J. S89, 32 Bom. L-R 820, 123 LC. 177. 

I^ustets^ Corpn. v. Commissioners of Income Tax [1930] P.C. ISl at pp. 157-58. 

1 [1932] 1 K.B. 124, per Lawrencx L. I. at pp. 135MO. 

IJ9»] A.C. 205, 213. ^ 

1 ^ (supra] at p. 142. 

) [1928] 2 KJI. 405* 

Oil Go. v. Didki («nin} po' Rosier L. T. at ik I<M. 

')Ue V. Neudiatti Aiqphalte Co. [tW9] Il C3>. IX 1 at p. 21 
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cajpital to pay ^vidmd. Hat it b 1 tM&k a misaj^pfeheo^ioii to my ti&at divi4iii|t ^ 
gtirplus after paytnent of expcnsea of ilie produce of y<mr waattnig property ia a mum 
of capital ia any acnse aa is lott>iddeii by the Act'^ (99). 

Daimeiaftioii :-^Depreciation of capital assets such as building and fixed plant 
must be taken into account before arriving at the profits of the year; so if die artldiei 
declare that dividend shall only be payable out of the profits^ no dividend can be 
declared until such depreciation has been allowed (1). 

Of course **a company may be formed upon the principle that no dividends shall 
be dedartd unless the capiul is kept undiminished or a company may contract with its 
creditors to keep its capital or assets up to a given value** (2). 

Single item of gaia Apart from a special provision in the artides^ a single item 
of gain by redemption of debenture stock cannot be dissociated from the loss of capital 
assets^ and the amount of the discount is not distributable as dividend (3). If an amount 
does not arise out of the company’s business* it is not distributable in dividend (3). 
Where the issue of loan capital was not one of the objects or part of the business of the 
company* but was a power to be exercised inddcntally to or in furtherance of* its 
objects, the discount was not divisible as net profit as it did not arise out of the 
company’s business (4). 

Dictum of Cottfm* L« J. :—'*If the Court sees that the directors of the company 
have acted fiikly and reasonably in ascertaining whether this is a division of profit and 
not of capital* and then in what is really a matter of internai arrangement (if it is done 
honestly and does not violate any of the provisions of the articles) the Court is very 
unwilling to interfere* and in my opinion ought not to interfere* with the discretion 
exercised by the directors* who have the management of the company* or with the 
powers exercised by the company within the articles” (5). The Court will not Interfere 
with the directors as regards the manner in which profits are ascertained (6). 

Recoupment Where a company has paid for things* properly chargeable to 
capital* out of revenue, it can recoup the revenue account at a subsequent time out of 
capital and may, if necessary, raise fresh capital for the purpose under their borrowing 
powers (7). Payment of dividend out of the so-called debenture capital is not illegal (8) 
as it U no capital at all but money raised by borrowing (9); and for this purpose it 
is permissible to revalue the assets (10). Where depreciation in investments has been 
debited to revenue account* the investment rising in value* the appreciation may be 
credited to revenue (11). But earnings after the commencement of winding up are 
capital and not income (il). A company which applies its profits in writing ofi a 
corresponding amount of the value of the goodwill instead of carrying them to a good¬ 
will depreciation reserve fund* but which has not finally and unreservedly capitalized 
these prefits* may write back to profit account so much of the depreciation written ofi 
goodwill as proves to be in excess of the proper requirement (12). ^ 


{l)Dcnt v. hondm Tramways Co. [1880] 16 Ch. D. 344. 

(2) Vemcr v. General Investment Trust [1894] 2 Ch. 239 at p. 265 per lindley L. J* 

(3) Wall V, London Sc Provincial Trust [1920] 2 Ch, 582. 

141 Wall Lmurlnn Ar Pmtrinf-ial TniA«> 


rsspnaitc c.o. ^supra; at p. io. 

[]882] 52 L.J. Ch. 882; Steveos v. South 


(4) Wall V, London Sc Provincial Trust (supra). 

(5) Per Cotton L. T. in Lee v, Neuchatel Asphaltc Co. (supra) at p. 18. 

(6) Lambert o. Neuchatel Asphalte Co. » i. ^ ^ 

Devon Ry. Co. [1851] 9 Hau 313. 

(7) NWlg V. Northern »y, [1870] 5 Ch. App. 621, 631; «ee tdso Tomaica Ry. Co. v, A. G. 

/..S! [>8^3] A.C 127, 136. 

(8) Bloxam v. MetropoUtan Ry. [1868J 3 Ch. App. 337. 

Me^opoKtan Ry. [1^] 3 Ch. 337, ISO. 

( 018« Amini^ Soda Co. v. duunberiaiD flOlfi 1 Cb. 266. 

In * Ca»«*« »y- Co. 11895} 2 Ch. S96. 

(12) Staj^ey v. Read Brothen Ltd. {W2j 2 Ch. 1, 



mi. 9^ mtiiAH <xMPAifm act m 

mMwU t-^Xf hm$ been a lak d cufkital mets witb Hie miHt 
Hint tbe aeieti HMdndlag tlie piudiaae mtmey exceed the aggregate aniomit d the 
pdd up capital and Hie axiipaiiy*^ liability to outHde creditorsi Hie company can treat 
tbe excesi aa prdit and distribute it in dividend alHiough it has been called ^'capital 
reserve fu»d'"(l3)» 

DividaadBMybajpaidaiilcif aHdbsaladlasoppcMwdlioiaaliaadpe^ ' 

may be paid out q£ estimated prodts» although not actually realized (14), unless the 
artides provided that dividends should only be paid out of realized profits (15). *1Elea!ized 
profits'* must be taben in iu ordinary commercial sense as meaning at least ''profits 
tangible for the purpose of division’' (15). Directors who treat estimated pn^ts as 
redized and in fact pay dividend out of capital on the chance that sufficient profits 
might be made, will however be jointly and severally liable, as upon breach of trust (15). 
But where debts owing to a company were under-estimated for motives of prudenceir 
the difierence between the estimated and ascertained value, when known, rqpresents 
undrawn profits (16). 

Payment out of iNrominm:—^Premiums obtained on the issue of shares are 
profits (17). There is no principle of law which prevents a company from paying divi¬ 
dends out of assets representing premium on the issue of shares (18). 

Dtroclor's lisdiility :—In order to charge directors for dividends paid out of 
capital it is not necessary to establish fraud (19). But if there is no fraud and the 
directors acted in the honest belief that there were profits, when in fact there were none, 
they will not be liable even if the payment of dividend is lUtra vite^ (20). If dividend 
is declared without proper invesHgation of the financial position of the company and no 
profit and loss account is prepared, but only an account of receipts and payments, 
making no allowance for risks, the directors wtU be liable if they fail to show that the 
dividend was properly declared (21). 

It is settled by authorities that (1) directors are quasi trustees of the company's 
capital; (2) that direaors who improperly pay dividends out of capital are liable to 
repay such dividends personally upon the company being wound up; (3) that the 
acqutsccnce of the shareholders does not afiect the creditors in such a case; and (4) that 
such an act is a breach of trust and the remedy is not barred by the Statute of Limi¬ 
tation (22). But in this connection the observations of Lindley, M. R* should be borne 
in mind: '*lt was stated in the judgment of this Court in Lagunas Nitrate Co. v. 
Langunas Syndicate (23), that if directors act within their power»-- 4 f they act with such 
care as is reasonably to be expeaed from them having regard to their knowledge and 
experience—and if they act honestly lor the benefit of the company they rqpfesent, 
they discharge their equitable as well as their legal duty to the company. We believe 
this statement of the law to be correct and we adopt it as our guide’’ (24). 

AUbough Improper payment of dividend will be restrained by injunction on an 
action brought by a shareholder, a simple creditor cannot bring such an action on the 


(13) Lubbock t». British Bank of South Amarica [1892] 2 Ch. 198; in this case the 
princi{des of keeping accounts were discussed. 

(14) City of Glasgow Bank v. Mackinnon [1882] 9 RctHe, Court of Scss. 535. 

(ISlOirfoid Bullmng Society [18871 35 Ch. D. 502, 

(16) Bridgewater Navigation c5o, [1891] 2 Ch. 317. 

17 Sec Home & Co. |I904J 2 Cai. 208. 

Gaumont Btittsh Picture Corpn. [1937] I Ch. 402. 

(i9)tefo||^ Building Society (supra) at p. Leeds Estate Co, n. Shephod [1887] 46 
Ch. Ik 787. 

iKtngMm Cotton Min* 11896] i CSi. 331. 146. 

OMc ri«70J 6 Ck. 104. 

- .“IT*. • ^ ^ 233 nod notes. 


Ox&M*d Bitildug Society (woattiii bot 
nS99} 2 Ch. m ^ 
mdCNUl Saak of Walas {1899] 2 Ch. 629 nt p. 671. 
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groitnd tliat the fund for of hk cU^j: is thereby diminislied (25)^ nor am i 

debenture^stock holder^ unless he can shovr that he has a presently enforoeable sepuslcy (26)« 
matniaiii such an action even though the assets cf the Gompaoy are InsitlCideiit to 
provide fcur payment of the so<alled loan capital (26). 

Pirectors who are knowingly parties to the payment of dividend out of capital are 
liable to proceedings by action^ or in the case of winding up« by misfeasance summons 
under a 235(27). Where the directors fall short of the standard of care which they 
ought to apply to the affairs of the company, the onus is upon them to show that the 
dividends have been paid out of profits (28). 

Who can sue mud obtain injunclion 3 —<An individual member can maintain an 
action in his own name without bringing it on behalf of other persoxis and himself to 
restrain the corporation from doing an ultra vires act (29). But If a dividend has been 
paid out of capital no individual shareholder, who has received his dividend with 
Knowledge of all the facts and still retains it, can mainuin an action against the 
directors to compel them to pay to the company the amount wrongly distributed as 
dividend (30). 

Preference shareholders may obtain an injunction to restrain a proposed payment 
of an interim dividend in excess of that authorized by the articles (31), or of any 
ordin^ dividend in prejudice of their rights (32). 

Language of previous Acts :—The language of Table A of the English Act of 1862 
as also of the Indian Act of 1882 was *'aut of the profits arising from the business ot 
the company.^* The language of the present article is much wider. 

98. Subject to the rights of persons (if any) entitled to shares 
with special rights as to dividends, ail dividends shall be declared 
and paid according to the amounts paid on the shares, hut if and so 
long as nothing is paid upon any of the shares in the company, 
dividends may he declared and paid according to the amounts of 
the shares. No amount paid on a share in advance of calls shall, 
while carrying interest, be treated for the purposes of this article 
as paid on the share. 

How dxviiloiMU uiw to bo dUitribulod :—In the absence of such an article members 
are entitled to dividend in proportion to their shares and not in proportion to the 
amount paid thereon (33), for the interests of shareholders in respect of their shares as 
r^;ajrd8 dividends and everything else are equal (34). But in the same company if 
there are shares of £50 and £l respeaively, each £50 share will be treated for this 
purpose as fifty £1 shares (35). Surplus assets remaining after payment of all debts 
and retxim of all paid up capital will be divided on the same principle (36). 

Tsdblo A of tbo Act of 1062 :—Table A of the Act of 1882 following that of 
the English Act of 1862 provided; *'The directors may, with the sancUon of tk^ com<> 

(25) Mills u. Northern Ry. [1870] 5 Ch. App. 621. 

(26) Lawrence v. West Somerset Ry. Co. [1918] 2 Ch. 250. 

(27) Prefontein v, Grenier 11907] A.C. JOI (P.C.)* 

(28) Leeds Estates Sec. v. Shepherd (supra). 

(29) Hook V. Great Western Ry. Co. [1867] 3 Ch. App, 262. 

GO) Towers V, African Tug Co. [1904 1 Chu 558. 

(SllDurlacher v, Hotchkiss Ordnance Co. [1887] 3 TX.R. 807. 

(32) Foster o. Coles [19061 22 TX.R. 555. 

{33)Oakbank Oil Co. u. Crum [1882] 8 App. Cas. 65. 

(34) a. o. Couper [1894] A.C 399; Guinness u, Und Corpii. of Irdand [1883] 

tm. JL/. 349. 
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pnnf in geaenl meetiiigt dedare diridend M be paid to the memben in piopMtian to 

Uktpm^Ua. m daM oC sham i» entitled to a di<ridetid» it is subjeo; to deduction 
of income taa* Xn the absence of express words* the preference shareholders are not 
entitled to have their preference dividends free of income tax (37). But see Bat toHUt, 
V. Tata Irm & Sted Co. (38) where Beaumont, C, J. after referring to ss. 18 and 19 of 
the Ihcomc-Thx Act XI of 1922 observes: ‘It is therefore in my opinion dear that in 
Che case of a company the tax hat to be paid by the company direct and not on behalf 
of the shareholders, and this is rendered clear by the provisions as to return of Income 
and assessment of companies contained in ss. 22 and 23 of the (tneome-Tax) Act'* Where 
no income-tax was payable by the company because of deductions made on account 
of arrears of depreciation allowed under s. 10 (2) (vi) of the Income-tax Act, 1922, and 
there was no burden to adjust, the company was not justified in making any deduction 
in respect of income-tax from the dividends paid. Where under the contract between 
the company and the preference shareholders, as embodied in the articles of associadoa, 
the company had to pay a full dividend of p.c.. in every year when profits permitted, 
in any year In which the company was liable to income-tax, it could deduct tax at the 
standard rate leaving the shareholders to claim a refund from Government in a proper 
case under s. 48 of the Income-tax Act, 1922 and where no ux was payable by the 
company, there was no right to deduct (38). “Section 20 (Income-tax Act, 1922) 
provides", observes Beaumont C. J. in the last cited case, that “the principal officer of a 
company shall, at the time of distribution of dividends, furnish to every person receiving 
a dividend a cenificate to the effect that the company has paid or will pay income-tax 
on the profits which are iKing distributed, and on such certificate a shareholder may 
recover a refund of income-tax under section 48 where the company has been charged 
at a rate greater than that applicable to his total income for the year. The provisions 
of section 20 arc no doubt mandatory, but in my opinion, they only apply where the 
company is liable to tax, and I cannot think that the officers of the company 
case were justified, as against their preference shareholders, in giving year ISOTyear 
a certificate that income-tax had hern or would be paid cn the profits being distributed 
when in fact no income-tax was being charged on such profits. The penalty imposed 
by section 51 on a failure to furnish a certificate under section 20 only arises where the 
failure is without reasonable cause or excuse and the fact that the certificate would be 
untrue would seem to provide reasonable causes-for not issuing it." 

Expenses incurred in re-arrangtng the loan capital of a company were on the same 
footing as expenses incurred in raising loan capital and could not be considered as 
expenses of management within the meaning of the Income Tax Act (39). Ibe Court 
is entitled to go Into the question as to whether the so-called one man company is 
^lly a business carried on by the assessee himself for the purpose of avoiding payment 
of tax (40). In the last dted case the company was held not to be a genuine company 
at all, but mcftly the assettee himself dbguised under the legal entity of a Hinted 
liabiUty company. 

Where an assessee's income In asaesament included dividends declared by a company 
t^eglitered In India whose jjxrofits were found to include specified sums to which In 
accordance with s. 4 sub-s. (1) of the Income-tax Act, 1922 the said Act did jmt apfdy 
fwofiti or gains whidi had neither accrued, nor been received in Iiidiia» and the 
company bad been assessed in respect of profits to which the Aa did apply^ It was 
held that the whole of the dividends so received by the assessee were eampeed firom 


(37)Pi^ot«aiii V. Centra! Bidia Splitning C3o. {1917] 19 Bmm Lit detS; A. G. o. 
k a Cfcu fiZl ; n9«J A.C. 10. 

'flWO) Wi at ft. 72 0mx n9W B, 97, fl940j Bom, IfiS, 

jwij 58 TILH, 28!, l«7 t-T. 17$. 


Cmmty Ac, Otx tk owner fiwoi xoi, in/ iu.s« 149* 

(«)re Mr IXailiMr M. 9tAt [m7J i 371, SI Bom. 371,29 Ben. LB. llS. UN> XA 9St 
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tftxatloa to ordinary incomt'^tax in accordance with a. 14* sub«g. (2) (a) ot tbe Incomo-tax 
Act (41). The underlying princijde of d. (a) of sub-$. (2) of s. 14 is that the 4ivi<knd 
represents merely the diareholders* share in income of the cmnpaiiy(41). 

A company is bound to pay dividend to the member whose name is registered in 
the books of the company and it cannot take notice of any private arrangement entered 
Into between the vendor and the vendee. The vendor cannot obtain a decree for a 
proportionate dividend against the company merely because he will not get the beneit 
of income-tax rebate on the ground that the Income-tax OIRccr will not take into 
account his proportionate share of the income-tax paid-by the company without a 
oertificate to that effect. The vendor should summon the dividend warrant and the 
income-tax certificate from the vendee and prove from other evidence before the Income- 
tax Officer that he received a part of the dividend after deduction of the proportionate 
amount of income-tax (42). 

Rights of prefisreaee shareholders :-~lf it is provided in the memorandum or the 
articles of association that the rights of the holders of preference shares should come 
firsts they cannot be postponed (43); but If the preference shares are issued subject to 
the rights of the company to issue fresh capital having such preference and priorities 
as shall be agreed upon, the original preference shares may be postponed (44). 

A declaration that the profits are to be applied first in paying a dividend on the 
preference shares and secondly on the ordinary shares, gives the preference shareholders 
cumulative dividend (45), unless it is provided that the profits of each year are to be 
distributed among the preference shareholders on the basis mentioned (46). 

Where preference shareholders are given a fixed preferential dividend at a specified 
rate, thdr right to any further dividend iis impliedly negatived (47). 

Few other cases see notes to s. 192 and reg. 3 ante. 

Where a clause in the memorandum of association provided that the preference 
shares should entitle the holders to a fixed cumulative dividend at 7 p.i. on the amount 
ftiWSlS !tin»e paid up and to the repayment of capital before any dividend was paid to 
the hotders of ordinary shares and to a further dividend calculated as therein mentioned, 
it was held that the company could pay dividend on ordinary share capital subject 
only to the fixed cumulative dividend of 7 p.c. on the preference shares and that the 
latter were entitled in the event of a winding up to rank pari passu with the holders of 
ordinary shares in any surplus assets of the company (48). 

Where the memorandum of association conferred on the preference shareholders a 
right to a fixed cumulative dividend of 6 per cent, per annum on the capital paid on 
them and they vrere to rank, both as regards divided and capital, in {wiority to the 
ordinary shares, and tiie company went into voluntary liquidation, It was heid that 
after payment of or provisions for the debts and liabilities of the company and the 
repayment of the preference capital, the preference shares were not entitled to any 
fur^cr priority over the ordinary shars for payment of arrears of dividend (49). 


(41) Commissioners of Income-tax Bengal v. Hungerford 
219, 63 lA. 359, [I937J 1 Cal. 237 (P.C). 


Investment Trust [1936] P.C. 


ziy, 03 J./X, 33^9 liy3fj I ijai. S3/ 

(42) Scientific Apparatus dc Chemical Works o. Joti Prasad [1945] A. 47, [1944] A.L.J. 489. 

(43) Tames o. Buena Ventura Syndicate [1896] 1 Ch. 456; WeUon w. Saffery [1897] A.C, 299. 

(44) Underwood v. London Music Hall [1901] 2 Ch. 309. 

(45) Foster v. Coles [1906] 22 TX.R. 555. 

(46) Adair v. Old BushmiUs DIstiUery [1908] W.N. 24; see also Staples o. Eastman Co. 
[1896] 2 Ch. 303. 

HMtttiiMM Co.f$m} 2 CSi. S7I; [1914] A.C 11. 

(48) Aiigl^Fr«nch Muik H,U v. Nkdl [19211 1 Ch. BBS, Aribwing Espudk Land & Cattle 

S*' J •“* Fnwer A C3uiWt» Ltd. [1919J 2 Ok 114 in nwfewnce to 

(49) Wood, SUimcT & Co. [IWJ V Ck. Kh 
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A gttaranw pi«feteii€e diviiktids who ha« mode payments piumam to cho 
guarantee can claim only to be subrogated to the rights of preference sharehclders and 
cannot claim to be repaid as a creditor by the company (50). 

Atrewni of divkloml s—^Arrears of dividend cannot be paid up to the date of the 
winding up unless such dividends have in hict been declared, or unleM the articlei 
contain express provisions to the cffca(5l). Where there were arrears ai dividend on 
preference rimres, they remained arrears of dividend and could only be paid out of 
proSts, and neither did the arrears, nor the interest, become a debt due from the 
company different in character from the obligation to pay current dividends (52). 

Limitation for arrears of divulond:—A company docs not hold Its dividends as a 
trustee for the shareholders (53). S. 10 of the Limitation Act applies to cases of express 
crust only: it has no application to the case of directors, as they are not persons in 
whom the property of the company Is vested within the meaning of that section (54). 
Where the dividend is declared, it becomes a debt arising out of a contract, payable 
by the company to a shareholder who is on the register of members when the dividend 
is declared (55). A suit by a shareholder for dividends payable under the articles of 
the company la governed by Art. 116 or by Art. 120 of the Limitation Act (56) and 
the limitation in cither case is 6 years. Where the plaintiffs’ names were entered in 
the register as holders of the shares subsequently and within the period of limitation, 
it was held that the plaintiffs* right to sue for the dividend arose on the date when it 
was declared and being beyond six years was barred by limitation (55). In Venkata 
V. Tripura Sundari Cotton Ptrsi (57) it has been held that a claim for arrears of dividend 
does nor arise out of contract and Art. 120 of the Limitation Act applies in such case. 
In England it has however been held that Limitation is 20 years as the dairn for 
dividend is a specialty debt under the English Law (58). As to whether the words 
**writing re|^srered** in Art. 116 of the Limitation Act include the memorandum and 
articles of a company registered with the registrar of joint stock companies there is a 
conflict of judicial opinion, one set of cases holding that they do indude them (59) 
and the starring point of the limitation is the breach of the contract (60). In another 
set of cases it has been held that the defiosit of the memorandum and articles with the 
registrar of joint stock companies under the direalon of the Companies Act is not 
registration as contemplated % Art. 116 of the Limitation Act (61). 

As to distribution of arrears of dividend to the ordinary shareholders see the cases 
noted below (62). 


[19.33] C 

(5!) Crichton’s Oil Co. [1902] 2 Ch. 86 ; New Chinese Antimony Co. [1916] 2 Ch. 115. 
(52|Bal Lalita u Tata Iron & Steel Co. [1940] 42 Bom. L.R. 57, (1940) B. 97, [1940] Bom. 
165 (F3.). 

(53)Seshayya r. Tripura Sundari Cotton Press [1924] M. 721, 47 M.L.J. 583, 79 LC 947. 
(34) Bank of Multan u Hukum Chand [19231 71 I.C. 899; Naraslmha v. Offidai Assignee 
(19311 M. 58, 54 Mad. 153, 60 280. 

(5^ Haiishmhwar Idols o. Khorooriah Mejojil! Zemindary Syndicate [1944] 48 CW.N. 693. 
(56) Bal lailita v, Tata Iron A Steel Co., supra, Harishesliwar Idols v. Khorooriah MejojUt 
Sfemindary Syndicate, supra. 

0fl92«I M. 61S (F.K), « fifed. 468, SO M.L.T. 520, 94 I.C. SIS. 

W AniMn’* Land &c. Cotpn. {19041 1 Ch. 796. 

(59)RiMm Pttu & Ctk. ». Nama Venkaninma (19181 48 Mad. 33. 3S MJLT. 253, LC. 
903; Unioa ^ank of AUahabad (19251 A. 519, 47 AIL 669, 23 AJUJ. 4’!'3 5 Gorind t>. 
Ranganafh (1930] K 572, 54 Bm. 226, 32 Bom. Lit 232, 127 LCL 305; Bid UlSm 
.. V- Tata Iron & Stod Co. nipra. 

460) Bal Lalita u. Tito Itxm A Sted Co. supra* 

((6tiVe]M(at« n. ‘rapwa Bnadari Cotton Prm {Wa M. 615 (PA.), 49 Mud. 468. 50 MJUT. 
m 94 LC Slfi; Mmddal«. SuTapur hnib Oo. (19281 B. 252. S2 Bolii. 477.30 TBmu 
Xandd Busk «. Shewaian (1933] & 103. 143 XC. 713 
02)nmGnda>CUpo.Baidiam-Chmr[1928]^ 53;feM V4l^(l930}3Ch.3BS. 

m 
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P«yi»t«fit in s*~^Shareholder8 can insist upon payment oC dividend in cash unless 
diere is an express agreement to accept shares or deb^tures (63). 

Payable elsewhere Whcare the dividends were by agreement between the parties 
to be paid in Australia^ the company was deemed to have dischaVged its obligation by 
paying in Australian currency that which was in Australia legal tender for the nominal 
amount of the dividend warrant (64). 

P^ymevit hy cheque :—^Where the articles provide that dividend may be paid by 
cheque or warrant sent by post to the registered address of each shareholder, the 
shax^older's remedy is to sue upon the lost warrant. But where the dividend warrant 
is lost the company can demand an indemnity before issuing another (65). 

Only members on the register on the date of declaration are entitled :—As 
between a company and its members, and subject to tlte articles, only those members 
who are on the register when the dividend is declared are entitled to participate in it. 
But as between the vendor and purchaser of shares, where the contract for sale is silent 
as to dividends, the purchaser is entitled to dividends declared on the shares either 
before or after the date fixed for completion of the contract but unpaid at the date of 
the contract, altliough the dividend is declared in respect of a period antecedent to 
such date (66). Where shares had been allotted on terms that the allottee or his 
executors should receive an extra dividend thereon so long as they should hold them, 
it was held that the extra dividend continued to be payable after the death of the 
allottee, the shares still standing in his name. The company had no equity to have 
the estate distributed or the shares appropriated to the parties l>eneiiciany entitled, so 
as to get rid of the condition on which the extra dividend was payable (67) 

Cumulative dividend—where If the memorandum or the articles give a pre- 
ferentiai right in respect of dividend, the dividend is prima facie cumulative, i.e., if 
the miMicy applicable to dividend in one year is not sufficient to pay the preference 
dividend, the money so applicable in future years has to make up the deficiency 
Including arrears, before anything is paid as dividend to the holders of other shares (68). 
A provision that the profits are to be applied first in paying a dividend on the 
preference shares and secondly on the ordinary shares, givers the preference shareholders 
a cumulative dividend (68), unless any other clause in the articles shows that the profits 
of each year arc to be distributed between the preference and ordinary shareholders 
on the l)asis named (69). But a declaration that a preferential dividend is to be paid 
“out of the net profits of each year” and after such payment a dividend on the ordinary 
shares, docs not give a right to claim cumulative dividend (70). 

Sec notes to s. 6, and regs. 3 and 4. 

99. The directors may, before recommending any dividend, 
set aside out of the profits of the company such sums as they think 
proper as a reserve or reserves which shall, at the discretion of the 
dir^ors, be applicable for meeting contingencies, or for equalizing 
dividends, or for any other puiqwse to which the profits of the 
company may be properly applied, and pending such application 


<S3) Hfiole V. Gnat Wesiieni Ry. Co. [1868] 3 Ch. App. 262. 

(64)A(Maide Electric Supply Co. ti. Prudential Assurance Co. [1934] A.C. 122. 
<65)Thairwafl v. Gmi* Northern Ky. Co. [1910] 2 K.B. 509. 

(66) Black V. Homersham [1878] 39 L.T. 671. 

(67) Btnnbay Bumui Trading Corpn. v. Smith [1894] 21 LA. 139. 

(<!8)MIn V. Ariaoaa O^per fllW] 36 &. L.It 741; New Chinese Antimony Co. 
[1916] 2 cat 115. 

<6^ Foster v. Coles [1906] 22 TXJL 555. 

(70)Adak V. Old Biuih^ ZXM^kry £1908] WJO. 24. 
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may, at the like discretion, either be employed in the business o£ 
die company or be invested in such investments (other than shares 
o£ the company) as the directors may from time to time think fit. 

Cwj^nf proBiU to reft«iire :—In general a company ift entitled to place profits to 
a depreciation or to a reserve fund* and dissentient sbareholders^ in the absence ol 
declaration of dividend or bonus or a winding up^ cannot challenge the decision of the 
majority (71). A company may, without any special authority in the articles, carry 
profits to reserve and use the reserve in the business (72), or invest it in securities (73). 
But if the articles expressly provide that the profits are to be applied in particular 
proportions among the diSerent classes of shar^olders and contain no proviston for a 
reserve fund, they cannot be carried to reserve (74). As to the new provision for reserve 
funds to be maintained by banking companies see s. 277K. 

Riakts of preference sbarebotders :—^The right of preference shareholders to 
dividend is, in the absence of an express agreement to the contrary, subject to the 
directors' right to carry sums to the reserve (75). In such a case 'it will be the duty 
of the directors to fix the amount of the fund to be retained with reference to the 
general interest of all classes of shareholders and not to favour any one class at the 
expense of the others” (76). 

Profits earned to reserve Where the articles specify a particular method of 
placing amounts to reserve, the provisions must be complied with (77). Profits carried to 
a reserve fund remain profits unless and until they are effectually capitalized (78) and 
may be distributed as dividends (79), though there is a loss on the capital account (80). 
But as to the right of debenture-holders to intervene sec Tilt Cove Copper Co, (81). 

Specific provision in the at tides 'Where the articles provide that after allowing 
for all charges the profits should be applied in payment of dividends, the directors 
cannot apjsly any portion of the profits in creating a reserve fund (82). The articles 
may t>c so framed as to prevent the application of the reserve fund to the payment of 
dividends (83). 


100. If several jwrsons are registered as joint-holders of any 
share, any one of them may give effectual receipts for any dividend 
payable on the share. 

101. Notice of any dividend that may have been declared 
shall be given in manner hereinafter mentioned to the persons 
entitled to share therein. 

102. No dividend shall bear interest against the company. 


(71) Sir IXfudMw Petit, in re fl927] B. 371, 51 Bom. 372. 

(72) Haa» ft Co. [1904] 2 Ch. 208. 

(73) Biai1«nd «. Earle 19021 A.C 83 at p. 95. 

(74) R. Patenon ft Som w. Patwwn {1910} W.N. 352, 0^917) S.C. 



13 HJL. 

Publishing 
Ch. 14^ 
468, 

I De C. & J. 60$ at p. 638, 


(76) Per Lord Cnmworth in Ififciiiy v, (Sreat Northern ,v!W 
(p)Eviing V. Israel ft Oppenhdmer Ltd. (19181 1 Ch. 101. 

“ V. Sproule fl887J 12 Am. Cas. 385; le AUbury [1890] 45 Ch. D. 237 


(79ii;^er V, Lamd Seeurttics Ca (18911 8 TXJl. 94. 
(80) Hoare ft Co. (stipta) at p. 213. 


(81)09131 WJN. 243. 


[mk, Patnam ft Sons v. Fatnnaa («m; 
i83)Aa ini Baaeeni ft Aaattaliaa & & 


11W3] W.N. 31. 
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Accounts. 

103, The directors shall cause to be kept proper boohs of 
account with respect to-^ 

(a) all sums of money received and expended by the com¬ 

pany and the matters in respect of which the receipts 
and expenditure take place; 

(b) aU sales and purchases of goods by the company; 

{c] the assets and liabilities of the company. 

By the Companies (Amendment) Act, 19S6, the above regulation 103 has been sub¬ 
stituted for the original regulation. See s. 130 and notes. 

104, The books of account shall be kept at the restored 
office of the company or at such other place as the directors shall 
think fit and shall be open to inspection by the directors during 
business hours. 

By the Companies (Amendment) Act, 1936, the above regulation has been substituted 
for the original regulation 104. 

See sub-s. (2) of s. 130 and notes thereto. 

105, The directors shall from time to time determine 
whether and to what extent and at what times and places and under 
what conditions or reflations the accounts and books of the 
company or any of mem shall be open to the inspection of 
members not being directors, and no member (not being a director) 
shall have any right of inspecting any account or book or document 
of the company except as conferreci by law or authorised by the 
directors or by the company in general meeting. 

The articles of all companies shall be deemed to contain this regulation; see s. 17 (2)s 

Rlglita of abarvholdm^ and directors As a rule the shareholders have no right 
to inspect the accounts of the company (84). In the absence of any special provision a 
difoctor has* btit a mere shareholder has not^ a right to inspect documents held by the 
company's sedidtor on its behalf (83). 

In Bank of Bombay v. Stdeman $omje{B^) the Judicial Comtnittce considered the 
position of a member of a corporation who had no statutory rights of inspection and no 
repress contractual rights* His rights depended upon common law. Their Lordships 
said; **The privUege of inspection is now confined to cases where a member of a. 
corporation has in view some definite right or object of his own and to those documents 
which would tend to illustrate such right or object.'* They further said that if none 
of the plaintiffs had any special interest different from that of his fellow members or 
any definite purpose or object in obtaining the inspection ashed for other than to see 
if by possibility the company’s affairs may be better administered than are at present* 
their suit failed. 


H Hals* (Hailsh.) p. 382. 

V. London 6t S. W. Coal Co. {18901 W.N. 209, 7 T.Ut 118. 

^'loill Ctteuttt WtHStt A Seed Aw&> 

[1938] C, 89| 42 C.W,N* lol. 
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Whm tile membeti fieve mdct the ertldes a toatractual oC impectio&t that 
cifiaoi be ledtioed by the power ^ven to make rules into a mere right to claim inspection 
subject to the apfuroval. But a right of Intpecticm lioes not carry with it a 

light to take copies. There must however be some other circuimtanoe to make it 
necessary to imply such a term as to make the statutory right to inspect otherwise of 
no avail or practically useless. The extent of the right to take copies under the common 
law depends on the interest of the member ($7). 

There is no provision in the Act entitling a member to inspection by proxy, even 
though she be a woman; nor can a shareholder beforehand seek to obtain inh>nnatton 
which can be supplied at the general meeting and ask the Court to stop the meeting 
till the information is supplied (BS). 

In case of windlnf up:—Provision in the articles giving a right to inspect the 
books of the company ceases to apply when the company goes into voluntary liquida¬ 
tion (S9}, but it may be otherwise If the winding up be for the purposes of re¬ 
construction (5Ki). 

As to inspection of documents after the order for a winding up by or subject to 
the supen'isiem of the Court see s. 241 and notes. 

106. The directors shall as required by sections 131 and 
J31A of the Indian Companies Act, 1913, came to he prepared 
and to be laid before the company in general meeting such profit 
and loss accounts, [income and expenditure accounts], bmance 
sheets, and reports as are referred to in those sections. 

The abote regulation has been substituted for the orlgma! reg. 106 by the Companies 
(Amendment) Act, 1946. 

The words within square brackets were added by the amending Act U of 1938. 

See ss. 131 and 132 and notes thereto. 

107. The profit and loss account shall in addition to the 
matters referred to in sub-section (3) of section 132 of the Indian 
Companies Act, 1913, show, arranged under the most convenient 
heads, the amount of gross income, “{diminished in the case of a 
banking company by the amount of any provision made to the 
satisfaction of the auditors for had and doubtful debtsf' distin¬ 
guishing the several sources from which it has been derived, and 
the amount of gross expenditure distinguishing the expenses of the 
establishment, salaries and other like matters. Every item of 
expenditme fairly chargeable against the year’s income shall be 
brought into account, so that a just balance of profit and loss may 
be latd before the meeting, and, in cases where any item of expen¬ 
diture which may in fairness be distributed over several years has 
been incurred in any one year, the whole amount of such item shall 
be stated, with the addition of the reasons why only a portion of 
such expenditure is charged against the income of the year. 


(^Rainedtmr ti. Calcutta Wliear & feed Aaan. (tupra). 
(WjAiMd Pmnm [1»2S] 8. 295, 97 I.C H 


Ok pWoYViqrsSS'’ 

WiMoigiBVi CMC {18«S) 28 Oi. »/«20 l 
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Amcn^mettte t^Tkt wor^a in italics in the first three lines el this regnlatinii have 
been inserted by the Companies (Amendment) Act, 1936; and after the woids **gro«s 
income"' the words in italics within ijnotation marks have been inserted, and shall be 
deemed always to have been inserted by tlie Indian Com|ianie8 (Amendment) Act XXX 
oi ISH3, thus giving tliis amendment a retrospective opexation. Act XXX of 1943 which 
has amended ss. 132 and 151, Reg. 107 and Form F in the Third Schedule applies to 
British Baluchistan— vide Gazette of India dated 15th January, 1944, Fart I, pp. S2-S^; 
and with effect from 6th January, 1944 applies to the Darjeeling district and to the 
partially excluded areas in the Mymcnsingb district— vide Notification No. 4274 Com*, 
dated 31st December, 1943 of the Department of Commerce Sic,, published in the 
Calcutta Gazette, Part I dated 6th January, 1944. 

The articles oi all companies shall be deemed to contain this regulation; see 
s, 17(2)* 

The regulation is not in Table A of the English Act. 

Writing back to profit account :---Mr. Justice Russel has said in the following 
case—^*'Unlcs8 there is anything in the Companies Act or in the constitution of the 
company to prohibit it, the shareholders may, if they think fit, write back to profit 
account so much of the depreciation written off goodwill as has proved to have been 
in excess of proper requirement" (91). 

As to what is profit see notes to rcg. 97, and as to the requirements of this regulation 
see the second proviso to sub-s. (2) of s. 17. 

108 « A balance-sheet shall be made out in every year and 
laid before the company in general meeting made up to a date not 
more than six months before such meeting. The balance sheet 
shall be accompanied by a report of the directors as to the state of 
the company’s affairs, and the amount which they recommend to 
be paid by way of dividend and the amount (if any) which they 
propose to carry to a reserve fund. 

See s. 131 Md notes. 

Director's linltBity for report ;—director is nut necessarily personally respon¬ 
sible for reports and balance-sheets stated to l>c issued "by order of the directors" (92). 
As to a person who, though named as a director but has resigned, see the case of 
Dovey v. Cory (93). 

Balance-sheet contained in an annual report sent by the company to the share¬ 
holders and filed with the registrar stating the total amount of the company’s indebted¬ 
ness under its debentures for principal and interest, although not sent to the debenture- 
holders, is a sufficient acknowledgment of the liability under the debentures (94). 

109. A copy of the balance-sheet and report shall, [fourteen] 
days previously to the meeting, be sent to the persons entitled to 
receive notices of general meetings in the mannr in which notices 
are to be ^ven hereunder. 

TTie word -mthSn »quare bradu^* wa» tubmltuted for the word “•even" by dw 
amending Act U <d 1938. 


V- Read Brothers Ltd. [1924] 2 Cat 1, S. 
®)0«jham & Co. [1884] 25 Cb. D. 752. 

(93m90n A.C. 477. 

(94) Burnham (Viscount) v. Adandc ftc Co. [1928] Gb. 936. 
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110. The directors shall in all reports comply mth the prO' 
visions of sections 130 to 135 of the Inman Companies Act, 1913, 
or any statutory modification thereof for the time being in force. 

Thla regtilaciofi is not in Table A o£ the English Ace 

Audit. 

111. Auditors shall be appointed and their duties regulated 
in accordance with sections 144 and 145 of the Indian Companies 
Act, 1913, or any statutory modification thereof for the time being 
in force. 

$ec notes to ss. 144 and 145. As to the misfeasance of auditors see notes to s. 235. 


Notices. 


112. (I) A notice may he given by the company to any 
member either personally or by sending it by post to him to his 
registered address or (if he has no registered address in ‘‘the whole 
of India except Part B States” \“all the Provinces of Pakistan” —in 
Pakistan] to the address, if any, within “the whole of India except 
Part B Stated' \“all the Provinces of Pakistan” —in Pakistan] sup¬ 
plied by him to the company for the giving of notices to him. 

(2) Where a notice is sent by post, service of the notice shall 
be deemed to be effected bv properly addressing, prepaying and 
posting a letter containing the notice and, unless tne contrary is 
proved, to have been effected at the time at which the letter would 
be delivered in the ordinary course of post. 

Am«iiilm«ikt s—For ihe words in italics within in\erred commas in para (I) of this 
regulation* see notes under s 277B ante. 

The articles of all companies shall be deemed to contain this regulation and 
regulations 113 to 116; sec s. 17 (2). 

Notice io the case of a deceosed member;—Where under the articles notice of a 
general meeting is to be given to “members” and such notice may be seethed upon any 
“member” either personally or by sending it prejiaid bv post addressed to “such member” 
at his regist4sred address, it is not necessary, in the case of a deceased member, either 
to send a notice addressed to him at his registered address or to serve his legal repre* 
sentative, unless they have themsdivts become “members” by formal regisemtion (95), 

Where the company through its officers has actual knowledge of the death of a 
sharchtdder, It amnoi however rely upon a notice addressed to the deceased member 
for basing tipon it a molntitm forfeiting unclaimed dividend; for such resolution mmt 
be stricHssma juris (96), But if the company has no knowledge of his death, a notice 
served on him In the manner pmeribed is effective (97). See reg. 116 post. 


(95) Alien 0 * Gold Reefe ol West Africa fI900) I Ou 656, 670; Triemndas Mills Co, v. 

mi Saboo {1902J 4 Bom. Ut 2IS. 

^ Ward n, Dublin Ca [19191 I Lit S. 

(97)faixie» ^ Buena Ventura Sy^icam [1896} 1 Qi. 456; New Zealand Gold €a u, 

|t8M} I ^ 
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N^itice setit hy p 0 €t ordinary purposes a notice aent by poit wlb be deemed 

to have been served (98), even if in fact it never reached the addressee* But mahlng over 
a letter to a postman outside the pillar box is not posting (99). The regulation however 
does not apply so as to affect the member with notice of a misrepresentation (which 
notice was in fact given by the document), if the document does not reach his hands (I). 

Date of serviee:—Provisions in the articles regulating the date on which a notice 
Is deemed to be served must be considered; but an article, which provides that the day 
of service of a notice is to be counted in the relevant number of days must be dis¬ 
regarded (2). 

Subslitiited senrice :—^An article like this docs not validate an order for substituted 
service of legal proceedings on a member, if the registered address is not in fact his 
residence or place of business (3), 

Presumption : —The words “unless the control y is proved” in clause (2) made the 
presumption a rebuttable one (4). 

113 . If a member has no registered address in “the whole of 
India except Part B States” [“all the Provinces of Pakistan ”—^in 
Pakistan], and has not supplied to the company an address within 
“the whole of India except Part B States** [“all the Provinces of 
Pakistan ”—^in Pakistan] for the giving of notices to him, a notice 
addressed to him and advertised in a newspaper circulating in the 
neighbourhood of the registered office of the company shall be 
deemed to be duly given to him on the day on which the advertise¬ 
ment appears. 

Ameadiiieiit :—^Fpr the words in italics within inverted commas, see notes under 
8. 277B ante. 

Notice by advertisemefit :—A notice gnen by advertisement will be deemed to 
have been given at the time of the publication of the advertisement (5) 

114 . A notice may be given by the company to the joint 
holders of a share by giving the notice to the joint-holder named 
first in the register in respect of the share. 

See notes under reg. 112. 


115. A notice may be given by the company to the persons 
entitled to a share in consequence of the death or insolvency of a 
member by sending it through the post in a prepaid letter adoressed 
to them by name, or by the title ot representatives of the deceased, 
or assignee of the insolvent or by any like description, at the address 
(if any) in “the whole of India except Part B States** [“all the 
Provinces of Pakistan ”—^in Pakistan] supplied for the purpose by 
the persons claiming to be so entitled, or (until such an address has 


(98) Ramda* v. Cotton CHnning Co. [18871 9 All. 36ti. 

(99) London & Northern Bank [1900] I Cat. 220. 

(1) London & RtaSordahire Fire Biturance Co. [1883] 24 Ch. D. 149. 

(2) Hector Whaling Ltd. [1936] 1 Ch. 208, 154 L.T. 342. 

(3) E* p ChatBarie [18751 10 Ch. App. 227. 

{11 S“* "• WestminMMr Unlotu [19171 1 SJt. 831 

(5) Mercantile Invettment Co. v. iDterostitHud Co. of Meiteo. flSWJ 1 CSt 484 jd., 488 n. 
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been so suf^lied) bv g^vinjg the notice in any maimer in which the 
same might have oeen given if the death or insolvoicy had not 
occurred. 

AauMulttMit i—See aotet u&der r«g. 113, tuiinu 
See notes under regs. 112 and 113. 

116. Notice of every general meeting shall be g^ven in some 
manner hereinbefore aumorised to (a) every member of the com¬ 
pany (including bearers of share-warrants) except those members 
who having no registered address within ^^the whole of India except 
Part B States^* [‘‘all the Provinces of Pakistan’* —in Pakistan] have 
not supplied to the company an address within “the whole of India 
except Part B States” f"aZ/ the Provinces of Pakistan” —in Pakistan] 
for the giving of notices to them, and also to (b) every person 
entitled to a share in consequence of the death or insolvency of a 
member, who but for his death or insolvency would be entitled to 
receive, notice of the meeting. ♦#*<># 

Amendsnent s—See notes under regs. l!2 and !13, supra. 

The last portion of the regulation, \!7,, “No other persons shall be entitled to receive 
notices of general meciingb” has been omitted by the amending Act II of 1938. 

Sec notes under reg. 112. 

INDIAN COMPANIES ACT 

TABLE B, 

(See sections 249 and 262). 

TABLE OF FEES TO BE PAID TO THE REGISTRAR. 

/,—By a company hazing a share capital. 

> Ba. At. P. 

1. For registration of a company whose nominal share capital docs not 

exceed Rs. 20,000, a fee of ... 40 0 0 

2. For registration of a company whose nominal share capital exceeds 

Rs. 20,000, the fee of forty rupees, with the following addi¬ 

tional fees regulated according to the amount of nominal capital 
(that Is to say)-^ 

For every 10,000 rupees of nominal share capital or part of 10,000 rupees, 

after the first 20,000 rupees up to 50,000 rupees ... ... 20 0 0 

For evoy 10,000 rupees of nominal share capital, or part of 10,000 

rupees, alter the first 50,000 rupees up to 10,00,000 rupees ... 5 0 0 

For every 10,000 rupees of ixm^inal sl^re capital, or part of 10,000 rupees, 

after the first 10,00,000 rupees ... ... ... 10 0 

3. For logiiUiradoii d any increase of share capital made after the tm 

registration of the company, the same fees per 10,000 rupees, or part 
of 10,000 rupees, as would have been payable if such increased share 
ca|dtal had lonned part of the oiiglnal share capital at the time 
^ of lag^stiaikMi} 

Provided jhat no company shall be liable to pay in respect of no m i n al 
share capital on yeglstratioit, or afterwards, any greater imioiimt of 
of lees than 1,060 rupees taldiig Into account, in the oaet of tm 

m 
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ptyalOe on m iiicmae shaie mflM after regiatmlixii, the lees 
paid on legistmtioii. 

4, For regktration of an existing company* except such companies as are 

by this Act exempted from payment of fees in respect of registration 
under this Act* the same fee as is charged for registering a new 
company* 

5. For filing any document by this Act required or authorised to be filed* 

other thauQ the memorandum or the abstract required to be filed 
with the registrar by a receiver or the statement required to be filed 
with the registrar by the liquidator in a winding up ... ... 5' 0 0 

fi* For a record of any fact by this Act authorised required to 

be recorded by the registrar* a fee of ... ... ... 5* 0 0 

II.—By a company not having a share capital. 

I* For registration of a company whose number of members, as stated in 

the articles of association, does not exceed 20 ... 40 0 0 

2. For Registration of a company whose number of members, as stated 

in the articles of association, exceeds 20 but does not exceed 100 . . 100 0 0 

3. For registration of a company whose number of members, as stated in 

the articles of association, exceeds 100, but is not stated to ht un¬ 
limited, the above fee of Hs. 100 with an additional Rs. 5 for every 
50 members, or less number than 50 members, after the first 100. 

4. For registration of a company in which the number of members is stated 

in the articles of association to he unlimited, a fee of ... ... 400 0 0 

5. For registration of any increase on the nunil>er of members made after 

the registration of the company the same fees as would have been 
payable, *[in respect of such increase] if such increase had been stated 
in the articles of association at the time of registration: ... * 

Provided that no one company shall be liable to pay on the whole a 
greater than Rs. 400 in respect of its number of members, taking 
into account the fee paid on the first registration of the company. 

6. For registration of any existing company except such companies as are 

by this Act exempted from payment of foes in respea of registration 
under this Act the same fee as is charged for registering a new 
company. 

7. For filing any document by this Act required or authorised to be filed, 

other than the memorandum or the abstract required to be filed with 
the registrar by a receiver or the statement required to be filed with 
the reglsmr by the liquidator in a winding up ... ... 5^ 0 0 

8. F« making a record of any fact by ^Is Aa authorised or required to 

be recorded by the registrar, a fee of ... ... ... 5* 0 0 

^ In supersession of the notification of the Government of India in the Depaitment 
of Commerce No. 425—T (2) dated 11th September, 1926 and No. 40 (1) IV. (C. L.) 41 
dated 23rd August, 1941, the CJentral Government is pleased to direct that the fees 
payaNe in ttapict oi the matters specified In items 5 and 6 of Pan I and items 7 and 8 
of Part H of Table B In the First Schedule shall be rupees thiec; 

Provided that the amregate of the fees payable in respea of the matters specified 
in the said items 5 and oT or as the case may be, 7 and 8 shall not exceed rupees three 
in case in which both fees are payable In respea of a sln|^ document or transaaion— 
Vi^ Finance Bepaitment Nodficadon No. 23 (lO—Tr. (CX..)/41 dated 6di June, 1942, 
in die lunette of India dated Wi June, 1942, Plan I, p. 983* 

iTlt NiH I-o, 4«4 & 1.17, 

•The figor, "5” W oadmt, tUi. 



‘THE SECOND SCHEDULE. 

[S 0 € lectiont 98 and 154) 

FORM t 

The Ikdun Compa^nies Act» 1913. 


STATEMENT IN LIEU OF PROSPECTUS 


filed by 


.. .LlMtTEn, 

pursuant to section 98 of the Indian Companies Act, 1913. 
Presented for filing by 


The nominal share capital of the company. 

\^- . 


Shares of Rs. . 

..each. 

Divided into . 

Shares of Rs . 

.each. 


Shares of Rs . 

. each. 

Amount (if any) of above capital which consists of 
redeemable preference shares. 

Shares of Rs. 

.each. 

The date on or before which these shares are, or are 
liable, to be redeemed. 

1 

1 

1 


NameSt descriptions and addresses of directors or pro- j 
posed directors mid managers or proposed managers, and , 
any ptoxnsion in the articleSf or in any contract, as to ^ 
appointment of and remuneration payable to directors or i 
managers. 


If the share capital of the company is divided into 
different classes of shares, the right of voting at meetings 
of the company conferred by, and the rights in respect , 
of capiud and dividends attached to, the several cl^es ^ 
of shares respectively, * 




Number and amount of shares and debentures agreed 
be issued as fully or partly paid up otherwise than 
cash. 


/. 


2 . 


3, 

4, 


- shares of Rs, . fully 

paid, 

- shares upon which 

Rs, . ,.,.per share cra^ 

dited as paid* 

Debenture R$„„„„„ 
Consideratkm, 


VTWt Sdiediite mu nibtfinitcd tor the origiml SeoeiHl Sdwihile by tbe AmeMBiw 

, Act xin «i im 
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Names, and addresses of vendors of property pur* 
chased or acquired, or proposed to be purchased or 
acquired by ike company. 

Arnmnt (in cash, shares or debentures) payable to 
each separate vendor. 


Amount (if any) paid or payable (in cash or shares or 
debenture) for any such property specifying amount {if 
any) paid or payable for goodwill. 

Total purchase price Rs . 

Cash . Rs . 

Shares . Rs .. 

Deventures .... Rs . 

Goodwill . . . . Rs., .. 

Amount {if any) paid or payable as commission for 

Amount paid. 


subscribing or agreeing to subscribe or procuring or 

agreeing to procure subscriptions for any shares or Amount payable. 

debentures in the company; or 

Rate of the commission .... Rate per cent. 

The number of shares, if any, which persons have 
agreed for a commission to subscribe absolutely. 

Estimated amount of preliminary expenses. Rs . 

Amount paid or intended to be paid to any r^ame of promoter 
promoter. Amount Rs. 

' Consideration for the payment. Considerations:-^ 

Dates of, and parties to every material contract {except 
contracts entered into in the ordinary course of the 
business intended to be carried on by the company or 
contracts, other than contracts appointing or fixing the , 
remuneration of a managing director or managing agent, 
entered into more than txeo years before the delivery of . 
this statement). 


Time and place at which the contracts or copies i 
thereof may be inspected. 


Names and addresses of the auditors of the company 1 

(»/ any). i 


RuU particulars of the nature and extent of the ; 
interest of every director in the promotion of or in the 
property proposed to be acquired by the company, or, 
where the interest of such a dire0or consists in being 
a partner m a firm, the nature and extent of the interest 
of the fmuy with a statement of all sums paid or agreed 
to be paid to him or to the firm in cash or shares, or 
otherwise, by any person either to induce him to become, 
or to qualify him as, a director, or otherwise for services 
tendered by him or by the firm in connection with the 
promotion or formation of the company* , , i 
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if ii is profosed U> ifcquiiv my htisimss, the amomt, 
as certified by the persons by whom th/laccounts}* of 
the bttsiaess hme iien audited, of the nH profits of the 
business in respect of each of the three financial years 
immediately preceding the date of this statement pro- 
vided that in the case of a business which has been 
carried on for less than three years and the accounts of 
which have only been made up in respect of two years 
Of one year the above requirement shall have effect as 
if references to two years or one year, as the case may 
be, were substituted for references to three years, and in 
any such case the statement shall say how long the 
business to be acquired has been carried on, 

(Signatures of the persons above-named as directors or 
proposed directors or of theif agents authorised in 
writing). 


FORM IL 

Tte Indian Companies Act, 1913. 

STATEMENT IN LIEU OF PROSPECTUS 
filed by 

.Limited, 

pursuant to sub-section (J) of section tS4 of the Indian Companies Act, 1913. 
Presented for filing by 


The nominal share capital of the Company, 


Divided into 


(Shares of Rs . each, 

I Shares of Rs . each, 

1 Shares of Rs . each. 


Amount (if any) of above capital which consists of Shares of Rs . each, 

redeemable preference shares. 

The date on or before which these shares are, or are 
liable, to be redeemed, 

Names, descriptions and addresses of Directors or 
proposed Directors and Managers or proposed Managers, 
and any provision tn the Articles, or in any contract, as 
to appointment of and remuneration payable to Directors 
or Managers, 
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Number end amount of shares and debenture^ issued 
vnthin the tmo years preceding the date of this state* 
ment as fuUy or pardy paid up otherwise than for cash 
or agreed to be so issued at the date of this statement. 

/. Shares of Hs. . pdty 

paid. 

2. Shares upon which Rs . 

per share credited as 
paid. 

\3. Debenture Rs. . 

4. Consideration. 

Names and addresses of vendors of property (/) pur¬ 
chased or acquired by the Company within the two years 
preceding the date of this Statement or (2) agreed or 
proposed to be purchased or acquired by the Company. 


Amount (in cash, shares or debentures) payable to 
each separate vendor. 


Amount (if any) paid or payable (in cash or shares or 
debentures) for any such property specifying amount (if 
any) paid or payable for goodwill. 

Amount (if any) paid or payable as commission for 
subscribing or agreeing to subscribe or procuring or 
agreeing to procure subscription for any shares or deben* 
iures in the Company ; or Rate of commission. 

Total purchase price Rs . 

Cash . Rs. . 

Shares . Rs . 

Debentures . . . Rs .. 

Goodwill . , . . Rs .. 

Amount paid. 

Amount payable. 

1 Rate per cent 

The number of shares, if any, which persons have 
agreed for a commission to subscribe absolutely. 

Rs. 

Name of promoter. 

Amount Rs. 

Consideration. 

Unless more than two years have elapsed since the 
date on which the Company was entitled to commence 
business :— 

Estimated amount of preliminary expenses. 

Amount paid or intended to be paid to any promoter. \ 
Consideration for the payment. 

Dates of, and parties to every material contract 
(except contracts entered into in the ordinary course of 
the business intended to be carried on by the Company 
or contracts, other than contracts appointing or ^ng 
the remuneration of a Managing Director or Managing 
Agent, entered into more than two years before the 
delivery of this statement). 


Times and place at which the contracts or copies 
thereof may be inspected. 


Names and addresses of the Auditors of the Coinpany. 
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FM particulars cf the nature and extent of the 
interest of every Director in the promotion of or in 
the property purchased or acquired by the Company 
within the two years preceding the date of this statement 
or proposed to be acquired by the Company or where the 
interest of such a Director consists in being a partner in 
a firm, the nature and extent of the interest of the firm, 
with a statement of all sums paid or agreed to be paid 
to him or to the firm in cash or shares, or otherwise, by 
any person either to induce him to become, or to qualify 
him as, a Director, or otherwise for services rendered by 
him or by the firm in connection with the promotion of 
the formation of the company. 


If it is proposed to acquire any business, the amount ,' 
as certified by the persons by whom the accounts of the 
business have been audited, of the net profits of the 
business in respect of each of the three financial years 
immediately preceding the date of this statement pro¬ 
vided that in the case of a business which has been 
carried on for less than three years and the accounts of 
which have only been made up in respect of two years 
or one year the above retirements shall have effect as 
if references to two years or one year, as the case may 
be, were substituted for references to three years, and 
in any such case the statement shall say how long the 
business to be acquired has been carried on. 


(Signatures of the persons above named as Directors 
or proposed Directors or of their agents authorised in 
writing,) 


I 

I 

I 


Doled the 


day of 



THE THIRD SCHEDULE. 


FORM A. 

{See Sections 6 and IS!) 

Memoimiiiluin of AMOciafcioii of a Compaiijr LindUKl hy Sham. 

I St —^Thc name of the company Is “The Eastern Steam Packet Company, Limited^'. 

2nd ,—The registered office of the company will be situate in the State/province of 
Bombay [East Bengal'—in Pakistan]. 

3rd ,—^Thc objects for which the company is established are **the conveyance of 
passengers and goods in ships or boats between such places as the company may from 
time to time determine, and the doing all such other things as are incidental or 
conductive to the atuinment of the above object.** 

4th .—^Thc liability .of the members is limited. 

Sth ,—^The share capital of the company is two hundred thousand rupees, divided 
into one thousand shares of two hundred rupees, each. 

We, the several persons whose names and addresses are subscribed, are desirous of 
being formed into a company in pursuance of this memorandum of association, and 
wc respectively agree to take the number of shares in the capital of the company set 
opposite our respective names. 


Names, addresses and descriptions of subscribers. 


Number of shares 
taken by each 
Subscriber. 


1. A. B. of, merchant 

2. C. O. M n 

3. E. F. „ 

4. G. H. „ 

5. I. J. . 

d. K. E. ,, „ 

7. M. N. „ 


200 

25 

30 

40 

1 $ 

$ 

10 


Total shares taken 


325 


Dated the day of 19 . 

Witness to the above signatures X, Y, of 

FORM B. 

(See Sections 7 and ISJ.) 

Momorandiim ami Arliclos of Association of a Company Limited 
hy GiiarmnteOi and not having a share capital. 

Memorandum of Association, 

Ist^The name of the cxgnpany is 'The Mutual Calcutta ^Karachi—in Pakistan] 
Marine, Association, Limited.** ^ 

2nd.-The registered office of the company will be situate in Calcutta [Kdrocht in 
Pakistan]. 
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objects lor mfbdch the company is establisll«Ml are mntiaid insmticn 

o( ^hips bdonging to memlMirs of the company^ and the doiitg ah sii«^ odier th in gs 
as are iaddental or conducive to the attdiuiient of the above dhject*** 

4th4«-^The liability of the members is limited* 

5th*--<-Kvary member of the company undertakes to contribute to the assets of the 
company in the event of its being wound up while he is a member, or within one yedt 
afterwai^, lor paym^t of the debts and liabilities of the company contracted bdore 
he ceases to be a member, and the costs, charges and expenses of winding up and lor 
the adjustment of the rights of the contributories among themselves such amount as 
may be required not exceeding one hundred rupees. 

We, the several persons whose names and addresses are subscribd, are desiroiw of 
being formed into a company in pursuance of this memorandum of association. 

Nanufit Addresses and Descriptions of Subscribers. 

‘*1* A. B. of 
•*2. C D. of 
“3. E. F. of 
”4. G. R of 
“5. 1. J. of 
«6. K.L. of 
“7. M. N. of 

Dated the day of 

Witness to the above signatures. 

X Y. of 

Articles of Associatioii to Accompany precedmg Memoraaditm of Associatton. 

Number of Members, 

1. The company for the purpose of registration is declared to consist of five 
hundred members. 

2. The direaors hereinafter mentioned may, whenever the business or the associa¬ 
tion requires it, register an increase of members. 

Definition of Members, 

3. Every person shall be deemed to have agreed to become a member of the 
company who insures any ship or sliares in a ship in pursuance the reguladom 
hereinafter contained 1. 

General Meetings. 

4. The Erst general meeting shall be held at such time not being less than tme 
month nor more than three months after die incorporation of the company, and at such 
place, as the directors may determine. 

5. A geneml meeting shall be held once in every year at such time (not being moie 
than fifteen months after the holding of the last preening geneial meetis^) and place as 
may be prescribed by the company in general meeting, or in dsHsult, at such time in 
the month following that in which the anniversary of the company’s incorpomtiflKi 




m 
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imd at mit }]lac^ as Aa dlnectofs appoint In deCantt of a general meedng 
belafif so hMt a general meeting be held in the month next foiloidiig^ and may 
be called by any two members in the same manner as nearly as possible as that in arhkh 
meetings are to be called by the directors. 

d. The above^aition^ general meetings shall be called ordinary meetings; all 
other general meetings fhaU be called extraordinary. 

7. Ihe directors may, whenever they think fit, and shall, on a requisition made 
in writing by any five or more members, call an extraordinary general meeting. 

8. Any requisition made by the members must state the object of the meeting 
proposed to be called, and must be signed by the requlMtionists and deposited at the 
registered office of the company. 

9. On receipt of the requisition the directors shall forthwith proceed to call a 
general meeting: if they do not proceed to cause a meeting to be held within twenty- 
one days from the date of the requisition being so depositd, the requisitionists or any 
other five members may themselves call a meeting. 

Proceedings at General Meetings, 

10. Fourteen days’ notice at the least, specifying the place, the day and the hour 
of meeting, and in case of special business the general nature of the business, shall be 
given to the members in manner hereinafter mentioned, or in such other manner (if any) 
as may be prescribed by the company in general meeting; but the non-receipt of such 
a notice by any member shall not invalidate the proceedings at any general meeting. 

11. All business shall be deemed special that is transacted at an extraordinary 
meeting, and all that is transacted at any ordinary meeting, with the exception of the 
consideration of the accounts, balance-sheets and the ordinary report of the directors 
and auditors, the election of directors and other officers in the place of those retiring 
by rotation, and the fixing of remuneration of the auditors. 

12. No business shall be transacted at any meeting except the declaration of a 
dividend, unless a quorum of members is present at the commencement of the business. 
The quorum ^all be ascertained as follows (that is to say):—if the members of the 
company at the time of the meeting do not exceed ten in number, the quorum shall be 
five: if they exceed ten, there shall be added to the above quorum one for cvrrv five 
additional members with this limitation, that no quorum shall in any case exceed ten. 

13. If within one hour from the time appointed for the meeting a quorum of 
members is not present, the meeting, if called on the requisition of the members, shall 
be dissolved; in any other case it shall stand adjourned to the same day In the following 
week at the same time and place; and if at such adjourned meeting a quorum of 
members is not present, it shall be adjourned sine die, 

14. The chairman (if any) of the directors shall preside as chairman at every 
gesutal meeting of the company. 

15. U there is no such chairman, or if at any meeting he is not present at the 
time of holding the same, the members prmnt shall choose some <mt oi their number 
to be chairman of that meeting, 

I6L The diainnatt may, with the consent of the meeting, adjourn the meeting from 
time to lime and from place to place, but no business shall be transacted at any adjourned 
meeting other than the business left unfinished at the meeting from which the adjourn¬ 
ment took place* 

17. At any general meetings unless a pdll it demanded by at least three members, 
a dadaiation by the dtaitman that a resdution has been carried, and an entry to that 
effret in the book oi piooedBiigs ci the company, shall be conclusive evidence of the 
fact without ptool oi the number or proportion of the votes recorded in favour of or 
agalnit tiie resdudom 
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scam} 

18^ if » poll it dcmmnded in manim oloreiaid» tbe mat tluitt be tiJm in tncb 
tnoimer at tbe cbairmaii direc«t» and die fondt oC die poll tbaU be deemed to be die 
mtiutka ci die meeting at idiich die poll wat daxmndtd. 

Votes of Members. 

19. Every member thall have one vote and no moie. 

20. If any member it a lunatic or idiot» he may vote by hit committee or other 
legal guardian. 

21. No member shall be entitled to vote at any meeting unless all mimeyt due jErom 
him to the company have been paid. 

22. On a poll votes may be given either personally or by proisji Provided that no 
company shall vote by proxy at long as a resolution of its directors in accordance widi 
the provisions of section 80 of the Indian Companies Act, 1913, is in force. A proxy 
shall be appointed in writing under the hand of the appointor, or, if such appointor is a 
corporation, under its common seal.. 

23. (1) No person shall aa as a proxy unless he is a member, or unless he is 
appointed to act at the meeting as proxy for a corporation. 

(2) The instrument appointing him shall be deposited at the registered office of the 
company not less than forty-eight hours before the time of bolding the meeting at which 
he proposes to vote. 

24. Any instrument appointing a proxy shall be in the blowing form: — 

Company, Limited. ^ 

I, , of being a member of the Company, 

Limited, hereby appoint of as my proxy, to vote 

for me and on my behalf at the [ordinary or extraordinary, as the case may be] general 
meeting of the company to be held on the day and at any adjourn¬ 

ment thereof. 

Signed this day of 


Directors. 

25. The number of the directors and the names of the first directors shall be 
determined by the sul>scribers of the memorandum of association. 

26. Until directors are appointed, the subscribers of the memorandum of associa¬ 
tion shall, for all the purposes of the Indian Companies Act, 1913, be deemed to be 
directors. 


Powers of Directors. ... 

27. The business of the company shall be managed by the directm, who may 
exercise all such powers of the company at are not by the Indian Companies Act, 
1913, or by any statutory modification thereof for the time being in force, mr by these 
articles, required to be exerdsod by the cmnpany in general meeting: but no regula¬ 
tion made by the company in general meeting shall invalidate any prior aa of the 
directors which would have been valid if Uiat regulation had not been made. 

BlecHom of Directors. 

28. The directors shall be dected annually by the company In general meetliqg. 

Musmess of Comptmy. 

(Hsse insert ndes as to Usedr in which bnisnm of tnsmmwe is to he con^htctoH^ 
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IB. AikUltots be ap|>oiiited and thek dudes regulated in aceordance with 
tecdons 144 and 145 of the Indian Companies Act, 1913, or any statutory modidcadon 
for the time being in force, and for this purpose the said secdons shall have 
effea as if the word '^members’* were substituted for '*shareholders*^ and as if **first 
general meeing^* were substituted for ‘‘sututory meeting**. 

Notices. 

30. A notice may be given by the company to any member either personally, or 
by sending it by post to his registered address. 

31. • Where a notice is sent by post, service of the notice shall be deemed to be 
effected by properly addressing, prepaying and posting a letter containing the notice 
and, unless the contrary is proved, to have been effected at the time at which the letter 
would be delivered in the ordinary course of post. 

Names, Addresses and Descriptions of Subscribers. 

“1. A. B. of 
C. D. of 
"3. E. F. of 
«4, G. H. of 
•*5. L J. of 
«6. K. h. of 
"7. M.N. of 

Dated the day of 19 

Witness to the above signatures. 

X. Y., of 

FORM C 

{See sections 7 and 15L) 

Memoraisdiim and Airticlos of Association of a Company Limited by guarantee^ 
and having a share capitaL 

Memorandum of Association. 

1st.—The name of the company Is “Tlic Snowy Range Hotel Company, Limited.** 

2nd.—^The registered office of the company will be situate in the “State** of West 
Bengal iproMnce of East Bengn/—in Pakistan]. 

3rd.—The objects for which the company is established are “the &dlitatuig travel¬ 
ling in the Snowy Range, by providing hotels and conveyances by sea and by land lor 
the acccanntodatimi oi travellers and the doing ail such other things as are incidental 
or conducive to the attainment of the above object.** 

4th.—The liability of the members is limited. 

5th.—Every member of the company undertakes to contribute to the assets of the 
company in the event of its being wound up while he is a member, or within one year 
afterwai^, lor payment of the debts and liabilities of the company, contracted before 
he ceases to be a member, and the costs, charges and expenses of winding up the tame 
and for the adjustment of the ri^ts of the contributories amongst themsdlvei, sudi 
amount as may be required, not exceeding ffty rupees. 
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6th^*nie ilMfe cftpital ti th^ arnfm^ iliall ol five liuiidxed fibouiftiid 

nitMMf, divided into five dmmod ahaies el one hiindied rupees etdfau 

We> the sevcml persons whose names and addresses are subacribd, are desirous el 
being formed into a company in pumuance of this memorandum association* and 
we respectively agree to take the number ei shares in the capital of the company set 
opposite our respective names. 


Names, Addresses and Descriptions of Subscribers. 

Number of shares 
taken by each 
Subscriber. 

A. B. of. 

200 

‘*2. C D. of. 

25 

"3. E. F. of. 

30 

•‘4. G. H. of. 

40 

‘^5. I. J. of.. 

15 

*•6. K. L. of. 

5 

*•7. M.N. of. 

10 

Total shares taken . 

325 


Dated the day of 19 . 

Witness to the above signatures. X. Y.* of 

Articles of Association to accompany preceding Memorandum of Association* 

1. The share capiul of the company is five hundred thousand rupees* divided into 
five thousand shares of one hundred rupees each. 

2. The directors may* with the sanction of the company in general meeting* 

reduce the amount of shaxes in the company. . 

3. The directors may* with the sanaion of the company in general meeting* cancel 
any shares belonging to the company. 

4. All the articles of Table A of the Indian Onnpanies Act, 1913* shall be deemed 
to be incorporated with these articles and to apply to the company. 

A. B. of * merchant. 

*•2. C. D. oi 
E. F. of 
“4. G. H. of 
•^5, L J. of 
^6* K*h.oi 
n* M.K. of 

Dated the ^ ^ « 

Witness to the above ^natines. 

X.T«ol 
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vom n. 

{See section 8 and /5/.) 

Mamnemiadmn mad Aftici«t ol AMoeklioM ai am 
na Hitt i l g d l emmpmmf liawiiif m ehm eapitel. 

Memorandum of Assoctatton, 

name of the company is "The Patent-Stereotype Company.” 

2nd*—-The registered office of the company will be situate in the **$tate” of 
Bombay Iprotdnce of Stnd —m Pakistan]. 

3rd.—The objects for which the company is established are ”the working of a 
patent method of founding and casting stereotype plates of which method P.Q., of 
Bombay* is the sole patentee.” 

We, the several persons whose names are subscribed, are desirous of being formed 
into a company in pursuance of this memorandum of association, and we respectively 
agree to take the number of shares in the capital of the company set opposite our 
respective names. 


Names, Addresses and Descriptions of Subscribers 

Number of shares 
taken by each 
Subscriber. 


3 

“2. C D. of . . . . . 

2 

”3. E. F. of. 

1 

"4. G. H. of. 

2 

•‘5 L J. of. 

2 

”6. K. L. of . . . . .. 

1 


1 

Total shares taken . 

12 


Bated the day of 19 

Witness to the above signatures 
X. Y., of 


Articles of Association to accompany the preceding Memorandum of Association, 

1* The share capital of the company is twenty thousand rupeest divided into twenty 
diates of one thousand rupees each. 

2* Aii the articles of Table A of the Indian Companies Act* 1913, diaB be deemed 
to be incorpota t e d with these articles aiid to apply to the company. 


U A.B. of 

a».of 

*% 

i «< 





















SOL m INDIAN COmAmm ACT m 

POMi CL 

A« E 0 qi«itMMl Ilf Flurt n of tlio Act 

(See seetim 32) 

Summary of Share Capital aod Shares of the Company* Limited* made to 

the day of 19 (being the day of the first ordinary general 

meeting of 19 ). 

Nominal share capital Rs. divided into* ( shares of Rs. each. 

\ shares of Rs. cadL 

Total number of shares taken up* to the day of 19 which 

number must agree with the total shown m the list as hdd by 
existing members. 

Number of shares Issued subject to payment wholly in cash .... 

Number of shares issued as fully paid up otherwise than m cash . 

Number of shares issued as partly paid up to the extent of per share ‘I 

otherwise than in cash. ) 

fThcrc has been called up on each—of shares. . Rs. 

There has been called up on each—of shares ... . . . Rs. 

Hiere has been called up on each—of shares.. . Rs. 

tTotal amount of calls received, including payments on application and > 
allotment.^ 

Total amount (If any) agreed to be considered as paid on shares which have > 
been issued as fully paid up otherwise than in cash . . . . ^ 

Total amount (if any) agreed to be considered as paid on shares which > ^ 
have been issued as partly paid up to the extent of per share . \ 

Total amount of calls unpaid.. Rs. 

Total amount (if any) of sums paid by way of commission in respect of ^ 
shares or debentures or allowed by way of discount since ^te of V Rt. 
last summary.j 

Total amount (if any) paid onj shares foifeitcd . ^ . . . Rs. 

Total amount of shares and stock for which share-warrants are outstanding • Rs. 

fatal amount ei share-waxrantt issued and surrendered respectively ^nce i ^ 
dale (ot last summary. y 

NutkilMr et idiaies or amount of stock comprised in eadi share-warrant . Rs, 

Total amount ot debt due from the company In respect of all tnor^ges \ 
tmd ttungm edikh nre mpdred m be tegistefed with the reg^tear > Rn 
under r b l t Act J 

jg .. . ■ > 

^ dbupe sde l i ie t Bl of dIRtxeut kinds or amounts {e.g», IbeRueUoe end OilNRiiidr 
^ *iiiis ilm. dmedMi end nominal sulum sinicntcly* 

^ iRtfli i i i itt Imee Imen ^ there ore dmini oC 
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U»t of persons holding shares in the Company, limited on 

the day of 19 , and of persons who have held sham therein 

at any time since the date of the last return, shoeing their names and addresses and 
an account of the shares so held. 



* State the aggregate number of shares forfeited (if any). 

tXhe aggregate number of shares held, and not the distinctive numbeiSy must be 
stated and m mumn must be added up throughout so as to make one total to agree 
with that stated in the summary to have been taken up. 

tWhen the shares art of differc3it classes, these cdumtis may be tuMkivided so that 
the number of each dass held or transferred may be shown sepamtely^ 

I The date of registration of each transfer should be given as as the number 
^ sham traaafemd on each date* The pardcttlars should pe {dated oppoelie the wmt 
m the transferor and not opposite that i« the transferee, but the name A Use tiunsfetee 
Insetted in the temaiks colimin immediately iqffNMto the pmtknten of each 
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Names and addresses of the persons who are the Dtr^ors of the 
Limited on the day of 19 . 


Names. 

Addresses. 



Names and addresses of the ]>crsons who are Managers of the » 

Limited on the day of 19 

Names. 

1 Addresses. 

1 .-.-.- .-.-.-.- 




Note.—^B anking companies must add a list of alt their places of business* 

I, , do hereby certify that the above list and summary 

truly and correctly states the facts as they sto^ on day of 19 • 

(Signature)--- 

(State whether director, manager or secretary) 


114 
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smuH comAsim act 

FORii a 

{See section IS6.) 

Form of Statement to be published by Banking and Insurance Companies and 
Deposit, Provident, or Benefit Societies, 

* The >hare cajuul of the company is iU. divided Into shares of 

Rs. each. 

The number of shares issued is Calls to the amount of Rs. 

per share have been inade» under which the sum of Rs. has been received. 

The liabilities of the* company on the thirty-first day of December (or thirtieth of 
June) were— 

Debts owing to sundry persons by the company; 

Under decree, Rs, 

On mortgages or bonds Rs. 

On notes, bills or hundis, Rs. 

On other contracts, Rs. 

On estimated liabilities, Rs. 

The assets of the company on that day were: 

Government securities [stating themj, Rs. 

Bills of exchange, bundies and promissory notes, Rs. 

Cash at the Bankers Rs. 

Other securities, Rs. 


FORM Ht 

{See section 277.) 

Information to he supplied in or in addition to the information contained in the 
Balance-Sheet of a company referred to in Part X, 


LiabUities. 

L Summary of Authorised Share Capital and Issued Share Capital, 

2. Redemable Preference Shares, stating date on or before which the shares are or 
are liable to be redeemed, 

S, Debentures stating the nature of the Security, 

Redeemed debentures which the Company has power to re-issue, 

5, l^ns (a) secured, stating the nature of the security; (b) unsecured, 

6, Loans from Banks %— 

(a) Secured, stating nature of security; 

(b) Unsecured, 

7, Profit and Loss Account, showing (urdess disclosed in a separate account ):— 
Balance as per previous Bokmce-Skeet, 

Appropriation thereof 
Profit since last Balance-Sheet, 


Mf the Company has no capital divided in shares, the portion of the statement 

^ omitted. 

introduced by the Indian Companies (Amendment) Act XXO of 

1930. 
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^[Where a company is a hoiding company, n statement showing how and to what 
extent the losses, if any, of the subsidiary companies have been provided for either in the 
accounts of the subsidiary companies or of the holding company or of both, 

if it is not possible to obtain such information, a statement to that effect giving the 
fwons therefor. 

Note,—So far as a holding company has any subsidiary company or companies opetat- 
ing in **aU the Provinces of India (Pakistan**—in Pakistan), it shall disclose the particulafs 
required under section IS2A in respect of subsidiary company or compame$\, 

8, Contingent UabUities, 

9. Arrears of Cumulative Preference DtindeeuL 


Assets. 

I Fixed Assets, with sufficient particulars to disclose their general nature, and stating 
how their values are arrived at. 

2. Preliminary expenses, so far as not written off. 

3. Any expenses incurred in connection with any issue of Share Capital Of Deben¬ 
tures, so far as not written off. 

4. If it is shown as a separate item in or is otherwise ascertainable from the books 
of the Company, or from any contract for the sale or purchase of any property to be 
acquired by the Company, or from any document in the possession of the Company 
relating to the stamp duty payable in respect of any (ontract or the conveyance of any 
such property the amount of the goodwill and of any patents and trade marks as so shown 
or ascertained. 

5. Interest paid on Capital, so far as not written off, showing the Share Capital on 
which and the rate at which interest has been paid out of Capital during the period to 
which the accounts relate. 

6. Discount allowed on Shares issued, so far as not written off. 

7. Commission paid or allowed in respect of any shares or debentures, so fat as not 
written off. 

8 Loans outstanding to enable employees or trustees on their behalf to purchase 
shares in the Company. 

9. Particulars showing i — 

{a) the amount of any loans which during the period to which the accounts relate 
have been made either by the Company or by any other person under a 
guarantee from or on a security provided by the Company to any director or 
officer of the Company, including any such loans which were repaid during 
the said period; 

and 

t 

(&) the amount of any loans made in manner aforesaid to any dkictaf W Offkm di 
any time before the period aforesaid and outstanding at the expirmtim thamof; 

and 

(c) the total of the amount paid to the directors as remunemlim for their services, 
inclusive of all fees, percentage, or other emoluments, paid to Or rea^ivable by 
them by or from the Company or by or from any subsidiary Company. 

portion within square brackets has imti inserted by NociAcatioa No. t$ (25) 
Jt. (^.) 39, irf the Centnl Gwremiiient—See Gezette of InM of Im 1941 

Fart i, p. 162. ^ 
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Note (i) —There shall not be required to be shown :— 

(a) in the case of a Company the ordinary business of which includes the lending 
of moneyt loans made by the Company in the ordinary course of its business: 

or 

{b) loans made by the Company to any employee of the Company if the loan does 
not exceed twenty thousand rupees and is certified by the directors of the 
Company to have been made in accordance with any practice adopted or about 
to be adopted by the Company with respect to loans to its employees. 

Note (2).—The foregoing shall not apply in relation to a Managing Director of the Com¬ 
pany, and in the case of any director who holds any salaried employment or 
office in the Company there shall not be required to be included in the said 
total amount any sums paid to him except sums paid by way of directors* fees, 

I • « • * 


1. Here the foliowlfiig words have been omitted by the order of the Central Govern- 
ment; ''(Where a Cmnany U a holding Company then the Balance-Sheet shah dUctoee 
the pardculars required by sealon l32A*r—vfdc Notidcadon No, 23 (2SV Tt* (CJU) 39 
in tmme of I^ta ^ the lit Febniary» I941t Part t 162. 



THE FOURTH SCHEDULE. 

(See section 290). 
ENACTMENTS REPEALED. 


1 

2 

3 

4 

Yeax. 

No. 

j Subject or short title. 

' Extent of repeal. 

1882 i 

j VI 

^ Hie Indian Companies Act, 1882. 

1 

j 

^ So much as has not liecn 
, repealed. 

f 

f 

1 

1887 

VI ' 

1 

1 

) 

1 

! 

The Indian Companies Act, (1882) 
Amendment Aa, 1887. 

! 

The whole. 

! 

i 

1891 

1 

1 

xn { 

1 I 

The Amending Act, 1891 

! 

So muih of the Seioiid 
Schedule as relates to tlic 
Indian Companies Act, 

i 1882. 

1895 

1 xn 

1 

1 The Indian Companies (Memorandum of 

1 Association) Act, 1895. 

! 

The whole 

! 

1899 1 

I 

1 

! 

xx 

The Indian Arbitration Act, 1899. 

1 

1 

‘The second proviso to see* 

» tion 3 relating to the 
^ Indian Companies Act, 

1 1882. 

1900 , 

( 

i 

IV 

The Indian Companies (Branch Regis* 
tors) Act» 1900* 

The whole. 

1 

1910 * 

w 

The Indian Cknnpcudes (Amendniniit) 
Act, 1910. , 

The vlwle 


{ 



APPENDIX A. 

NonriCATioNi^ and Rules made ey the Governor General in Council under 
THE Indian Companies Act, 1913* 

Fee for rofistretion of AMOciatioii not for Profit* 

[See 8* 2ti.] 

No. 399h$. R., dated the 20th July, tH88 ^.—The Governor General in Council is 
pleased to direct that the fee to be paid under section 40f, of the Indian Cotnpantes 
Act,, 1882 and Table CJ, in the first Schedule to that Act, for the registration of an 
association not for profit as a company with limited liability under section 26§, of 
the said Act, sliall, when the number of members is stated in the articles of association 
to exceed twenty or to be unlimited, be fifty rupees* 

Gazette of Indta, 1888, Pt. I, p. 34L] 

NOTIFICAllON 
(Company LaW). 

No. 40 (1)/-Tr* (C.L.)/4l: -In pursuance of section 249 of the Indian Com¬ 
panies Act, 1913 (VII of 1913), and in suppression of the notification of tlie Government 
of India in the Department of Coramertc No, 23 (12)/A-Tr* (C.L.)/37, dated 22iid 
Pc!)ruary. 1941 the Central Government is pleased to direct that the fees payable in 
respect of the matters specified in items fi and 8 of Parts I and II respectively of 
Table B in tiic First Schedule to the said Act shall be rupees three. 

(Sre Gazette of India, dated 23rd August, 1941, Pt. I, p. 1194.) 

THE INDIAN COMPANIES RULES, 1941. 

[As Amended by Subsequent NorinCAtiONSj 
[See section 151.] 

No. 23 (12 )/B-Tk (C.L.) In exercise of the powers conferred by aectioii 
151 of the Indian Companies Act, 1918 (VII of 1915), the Central Government is pleased 
to make the following rules, namely: — 

^ THE INDIAN COMPANIES RL’IXS, 1941. 

1. Short title, **exlent'*, commenremeni and repeal,--(\) Ihese rules may be called 
the Indian Companies Rules, 1941. 

*‘(2) They extend to the whole of British India including Bcrar, and every reference 
therein to British India shall lx* considered as including a reference to Betar.’* 

(3) They shall come into force on the 1st day of April, 1941. 

(4) The Indian Companies Rules, 1914, arc hereby cancelled: 

Provided that the canaJlation shall not affect the talidity of anything done under 
or in pursuance of the said Rules, and in particular, shall not he deemed to require 
the re*inaking of any instrument in the appmpriate form prescribed by these rules. 

[Note.— /« the heading to this Rule after **titW* the word *^extent*^ has been 
inserted, sub-rules (2) and ()) have been re-numbered as sub-rules (3) and (4) respec¬ 
tively and the nm sub-rule (3) has b^en insetted (see Gazette of India, dated August^ 
mi. Part t, p. imy] 

♦ This notification was issued under ific Bidian Companies Act. 1882 (Act VI of 1882) 
which was repealed by the liidian Companies Act, 1915 (Act VII of 1913), and is kept in 
force ^s. 24 of the Gaieral Clatiset Act, 1897 (Act X of 1897). 

f This corresponds to s. 249 of Aa Vll of 1913. 

2 This corresponds to Table B, II of Act VII of 1918. 

I This corresponds to s* 2S of Act VII of I9)3« 



i coMPAJsnr LAW A 

2. (1) In these niks^ the *‘Act‘* means the Indian Companies Act, 191S (VII of 
191S}. 

(2) For tlie purposes of these rules, the Registrar shall be the sole authority to 
decide whether an officer of a company is a '^respoiisible officer of the Company*' or nor, 

S* Verification of copies of contracts under section 104, —Copies of contrates 
required to be filed with the Registrar under section 104 of the Act 4haH be verified*— 
(*) by an affidavit of a responsible officer of the (kympany that tliey are true 
copies* or 

(it) by certification of public officers under section 76 of the Indian Evidence 
Act* 1872 (I of 1872), 

4. Verification of copies under sections 109, J09A and 110, —A copy of an instru* 
tnent or deed filed with the Registrar for registration under section 109, section 109A 
or section 110 of the Act shall be verified: — 

(i) where the mortgage or charge comprises solely property situate outside 
British India, by a certificate under the seal of the Company or under tlte 
hand of some person interested tlierein otherwise than on behalf of the 
Company, that it is a true copy ; 

(li) in other cases, by an affida\it of a responsible officer of the Company that 
it is a true copy or by a certificate of a public officer under section 76 of 
the Indian Evidence Act, 1872 (I of 1872). 

5. Manner of giving notice under section n)B.--Thc notice required by section 
155B of the Act to be given by the transferee company shall be gi\'en to the dissenting 
shareholder cither personally, or by sending it by registered {>ost to his address regis¬ 
tered in the books of the transferor company, or (if he has no address within British 
India so registered) to the address, if any* within Biitish India supplied by him to 
the transferor company for the giving of notice to him, “If the dis.sentlent shareholder 
has no registered address in British India and has not supplied to the transferor com¬ 
pany an address within British India for the giving of notices to him, a notice addressed 
to him and advertised in a newspaper circulating in the neighbourhood of the regts> 
tered office of the company shall be deemed to be duly given to him on the day on 
which the advertisement appears.*' 

[Notf,—/« Muie } after the tvoids "notice to him/' the matter mthin quotation 
marks has been added by Notification No, 23 (lOy^^Tr .— (C.L.)/41f dated lOtf^^Apiil, 
J9fl {See Gazette of India, dated 19th 4pul, 1941, Part /, p. 5A5.)] 

6. Certification of documents under section 277 of the Act,-^A copy of a document 
lequired to lie certified under sub-scrikm (1) of section 277 of the Act sltall— 

(i) in the case of a Ckimpany incorporated in a country outstde His Majesty's 
dominions, be 

(a) duly certified as a true copy by an official of the GosTtnineni to whose 
custody the original is committed, the signature or seal of such official 
being authenticated by any of the Britisli officials mentioned in section 6 
of the Commissioners of Oaths Act, 1889 (52 and 5S Viet., c. 10), or in 
any Act amending the same, or 

{b) by a Noury of such country, the certificate of the Notary being authentic 
cated by any of the British officials as aforesaid, or 
(c) by some officer of the company before a person having authority to admi* 
nister an oath as provided ^ section 8 of the said Oaths Act, the status 
of the person administering the oath being authenticated by any of 
the British offidals as aforesaid ^ and 

{it) in the case of a Company incorporated in any part of His Majesty's domintom, 
(e) be duly certified as a true copy by an official of the Coversiment to whose 
custody the original is co^i^tt^, or 
(5) by a Notary Public of such plicc* or 
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if 

(r) on oatli by m officer of the Company befoax a person having authorby to 
administer an oath in such place. 

7. Cerh/ic«<»oft o/ imnshtions undtt section 277 or section 2775.—Transiations of 
documetits nequited to be filed with the Registrar under section 277 or section 277B 
of the Act shall be certified as correct translations*— 

(i) where such translation is made outside of Britisli Indta^ 

(a) by an oCBdal having custody of the original* or 

(h) by a Noury Public of the country or place where the Company is incur* 
porated: 

Provided that where the Company is incorporated in a country outside His Majesty's 
dominions* (he signature or sea! of the person so certifying shall be authenticated by 
any of the Britisli officials mentioned in section 6 of the Commissioners of Oaths Act, 
1889 <52 and 53 Viet., c. 10), or in any Act amending the same ; 

(it) where such translation isynade m Britisli India- 

fit) by an advocate, attorney or pleader entitled to appear befoic the High 
Court, or 

(b) by an affidavit of some person having, in the opinion of the Registrar, a 

competent knowledge ol the language of the original and of English. 

8. Power of Central Gotfcrnrnent to relax mles 6 and 7.—The Central Government 
may in any particular case illt thinks fit and upon such conditions as it may impose, 
permit copies or translations not certified in accordance with rules 6 and 7 to be filed 
with the Registrar. 

9. Time far filing alteration of patluulars under section 277. —Notice of any alter* 
ation which is requited bv s«b-M*ction (1) of section 277 of the Act to be filed with the 
Registrar shall be filed within one month of the date on which the notice could in due 
course of post, and if despatched with due dilligcncc. have been reteived by the 
Registrar from the plate where the Company is incorporated. 

10. of doaunents other than those under sectwn 277.—If any portion 
of any dotiiment required to be tiled under an> provision of the Act other than 
section 277 is not in the English linguagr, a translation thereof, certified by a respon¬ 
sible officer of the Company to be correct, shall be furnished along with each copy 
deposiurd with the Registrar: 

Provided that the Registrar mas exempt any Company from the o^ration of this 
rule in respect of such doaiinents as he may thinks fit. 

11. Forms .—The forms sct>(orih in the Schedule hereto annexed or Conns as near 
thereto as circumstances admit shall be used m all matters to which these forms relate. 

12. Payment of fees, —All fees payable under the Act shall be paid in cash. 

THE SCHEDULE 

FORM L 

Oeelimtioii on rogiatmtion of Company, 

THE INDIAN COMPANIES ACT, 1913. 

[Sec SccUoft 24.] 

Filing Fee Rs, $, 

Name of company...—. 

Deebuntion of compliance with the requirements of the Indian Compani^ Act* 
1913, made pursuant to section 24 (2) on behalf of a company pioposed to be fculsmtcd 

as dbe........ 

Patented ter Wing by... 
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1...of.....do ^lemnly and $ln<«rely declare 

that 1 am an Advocate*/Attorney/ a Pleader entitled to appear beldie a High Court 
who is engaged in the formation of the company/a person named in the Articles as a 

Director/Mani^ier/Secretary of the..«...and that all the requirements ol the 

Indian ^mpanies Act, 1913, in respect of matters precedent to the registration of the 
said company and incidental thereto have been complied with, save only the payment 
of the fees and sums payable on registration. And I make this solemn declaration 
conscientiously believing the same to be true. 

Note.—^T hc declaration need not be cither— 

(a) signed before a Magistrate or an Officer competent to administer oaths, or 

(b) stamped as an Affidavit. 

FORM If. 

No. of Company. Filing Fee Rs. 8. 

Notice of the istuatioa of the office whei€ a Brtitth Register is hept 
or of any change in, or discontiniiance of, any such office. 

THE INDIAN COMPANIES ACT. 1913. 

Name of company. 

Presented for filing by. 

To the Registrar of Joint Stock Companies,..Limited. 

hereby gives you notice in accordance with section 41 of tlic Indian Companies Act, 
1913, and by the authority of («) a special resolution of the Company, duly passed cm 

the.clay of./clause....of the company's artitlcs of a.s8ociation that a 

branch register is now kept (a) .'in Heu of./kept at. 

/is discontinued. 

Signature 

Designation 

(State whether Direttor or Manager or Secrctar;^,) 

Dated this.day of.19. 

FORM Ul. 

No. of Company. Filing Fee Rs. 3. 

Notice of consolidation, division, suh-dsvision, or conversion into stock of shams, 
sfMMdfying the shams so consolidated, ^vided, sulMlivided, or convertod into 
slock, or of the m-conversion into dbams of stock, specifying the stock 
so reconverted, or of the canc^b^on of shares (otikcnrlse than in 
eonnectioii with a reduction of sham capital nnder sacdon 55 
of the Indian companies Act, 1913)* 

THE INDIAN COMPANIES ACT, 1913. 

[See Sectiems 50/5L] 

Name of company. 

Presented for filing by... 

To the Registrar of Joint Stock Companies,.Limited, 

hereby gives you notice in accordance with section 50/51 of the Indian Companies Act, 
1913, that—* 

t (I) .shares of Rs....cadi (.) have been consolidated 

and divided into...shares of R.^.each (of larger amount than 

the shares consolidated) (...) (Sections 50 and 51). 

• ^ke out the portion which does not apply. 

Strike out the portion which does not apply. ^ 
t A separate notice for eadi item U to be g^ven. Strike out the items idiicb do 
not apply. ^ 
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•(II) ..shares oi Ks.etdk (...) on which Rs.. 

per share is paid up/have been sub divided into.shares of . 

(of smaller amount than the shares subnimded) (.) on 

which Ks.per share is paid up (which must be proportionate to 

the reduced nominal value of each share). (Section 50.) 

•(Ill) .Fully paid shares of Rs.each, numbered.to. 

have been converted into stock. 

*(IV) Rs.of stock has been re converted into.fully paid shares ot 

Rs.each, numbered......to.....(Sections 50 and 51). 

♦(V) ..shares of Rs.....each, being unissued capital* have been can^ 

celled, and the amount of the authorised capital has been correspondingly 
diminished (Section 50). 

Signature 

Designation 

(State whether Director or Manager or Secretary.) 

Dated this...*.day of.19. 


FORM IV. 

No. of Company. 

Notice of increase in share capitnl. 

THE INDIAN COMPANIES ACT. 1913. 

[Sec Section 55.] 

Filing Fee.Difference between Fee payable on Capital as increased and Fee 

already paid. 

Name of company. 

Presented for filing by. 

To the Registrar of Joint SUKk Oimpanic%.Limited* 

hereby gives you notice pursuant to Section 53 of the Indian Companies Act* 1913 that 

by (b) .resolution of the company dated the.day of.19. the 

share capital of the company has been increased by the addition thereto of the sum of 

Rs.beyond the registered capital of Rs. 

The additional capital is divided as fi>llows:-~ 


Number of Shares. Nominal AnKutrit of each Share. ; C lass of Sham. 

1 ! 


The conditions (e.J^., voting rights* dividends, etc.) subject to which the new shares 
have been or are to be issued arc as follows: — 

(t( any of the new shares arc preference shares state whether they^ are redeemable 
or not.) 

Signature 

Designation 

(State whether Director or Manager or Secretary.) 

Dated this.day of.19. 


• A separate notice for each item is to be given. 

♦ jltfike out the items which do not apply. 

(h) ‘'ordinary/* ^‘attjumdinary** or “special'’. 
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FCMWI V. 

No. of Company* 

Nolica of kieromto i» naanber of imdbora. 

THE INDIAN COMPANIES ACT, )m. 

[See Section 55.] 

filing Fee.Difference between Fee payable on the Number as increased and 

Fee already paid. 

Name of company... 

Presented for filing by... 

Notice of increase in the number of members of.To the Registrar of 

Joint Stock Companies,.Limited, gives you notice, pursuant 

to Section 55 of the Indian Compani?^ Act, 1913, that by (a).resolution of the 

company dated Uie.day of.19. the number of members in tlic 

Ck>mpany has been increased by the addition thereto of.members beyond the 

present registered number of. 

Signature 

Designation 

(State whether Director or Manager oi Secretary) 

Dated' this.day of.19. 


FORM VI. 

No. of Company. Filing Fee Rs. S. 

Notice of situatioii of registered office or of «ny change tiiereiii. 

THE INDIAN COMPANIES ACT. 1913. 

[Sec Section 72 ] 

Name of company... 

Presented for filing by... 

To the Registrar of Joint Slock Companies,.Limited, 

hereby gives you notice, in accordance with section 72 of the Indian Ck>mpanies.^Act, 

1913, that the registered office of the company (x) is situated at.r,. 

/was removed from.to.on the....19..*«.. 

Signature 

Designation 

(State whethet Director or Manager or Secretary.) 

Dated this.day of.19. 

[N. B. 'fhis notice must be filed with the Registrar within 28 days of incoqxiratimi 
or of the change, as the case may be.] 


FORM VU. 

Statnlory R^^orl. 

[See Section 77.] 

FiUsig Fee R»« S. 

Name of company. 

Statutory Report of the...Limited, certified and filed pursuant 

to section 77 (5). 

Dale and place of the statutory meeting.... 

Presented (or filing by... 

The Directors report to the numbers as follows; — 

(a) ‘^ordinary/* *‘extraordinary" or "special". 

(x) Strike out the portion which does not apply. 
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Slitm «lk>aie4 up .4ity a date within 7 days of 

the report) axid cash received up to the aforesaid date'were:— ^ 


Particulars 

Number of Shares 

Nominal Value of each Share 

Caiili Received 

(e) Allotted subject to payment therefor in Cash. j- 

Preference* 

Ordinary 

Deferred ' 


Particulars 

Ntttnficr of Shares 

Nominal Value of each Share 

Cash Received 


(6) Allotted as fully paid up otherwise than in cash 
sideratton for which they have been so allot ted 


» the con- I 
being:— f 


(c) Allotted as partly paid up to die extent of Rs.per 

share, the consideration for which they have been so 
allotted being: — 


(d) Allotted at a discount of Rs.per.....Share.. 


Prefereneef 

Nil 

Ordinary 

. Nil 

Deferred 

. Nil 

Preferencey 

Ordinary 

. 

Deferred 

. 

Prefereneef 

Ordinary 

. 

Deferred 


Total 

, 


2. The receipts and payments of the Company up to the "aforesaid date arc as 
follows: — 


Receipts Rs. 

Payments Rs. 

Shares— 

Preference 

Ordinary 

Deferrea 

Share Deposits ... ... ! 

Debentures 

Deposits 

Other Sources (to be spcciacd) ... 

Prcltminary Expenses 

Con}iiii.ssion of Sale of Shares 

Discount on Shares 

C.apital Expenditure- 
Land 

Buildings ... ... ... % 

Plants 

Machinery 

Dead Stodc 

Etc. ... 

Other Items (to be specified) 

Balances— 

In hand 

At Banks 

Total ... 

Total ... 

_ * 


* Redeemable Prefoence Shares are to be speeihed in all cases, 
f Redeemable Freferenoe Shams are to tie spedted in all eases, 
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9. Preliminary Expenses as estimated In the Prospectus^ or Statement in Heu oi 

Prospectus Rs. 

Preliminary Expenses incurred up to the aforesaid date: — 
law Charges 
Printing 
Registration 
Advertisement 

Commission of sale of Shares 
Discount on Shares 
Othei initial Expenses 


Total Rs« 


4. Nantes, addresses and descriptions of the Directors, Auditors (if any), Manag* 
ing Agents and Managers (if an>), and Secretary of the Ca>rapanv and the changes, if 
any, which have occurred since the date of the intoiporaiioii; 


Directors. 


Name. 

Address. 

Description, 

i 

Particulars of changes, if any.*^ 

1 

Auditors. 

Name. 

j ' Address. 

Description. j 

1 Particulars of changes, if any.** 

' ! 


Managing Agent and Managers 

Name. 

# 

i 

Address. 

1 

j DcKription. 

1 

1 

j 

i 

Particulars of changes, if au\ 

Secretary, 

Name. 

1 

Address. 

Description. | 

Particulars of changes, if any.** 


_1 

i 

i 

( 

) 


* Strike out the portion which doc* not apply. 

** These particulars mutt inelode dates of dkangci. 
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1^. FAnkulm of any con^att the modificatton of which is to be submitted to the 
meeting for Its appioval together with the particulars r of the tsoodihcation or proposed 
modifiottion/ 

6. The extent to which under*writtng contracts^ if any, have been carried out. 

7. The arrears, if any, due on calls from directors, managing agents and managers. 

8. The particulars of any commission or brokerage paid or to be paid in oonncc> 
Uon with the issue or sale of shares to any director, managing agent, or manager or if 
the managing agent is a firm, to any partner thereof, or if the managing agent is a 
private company, to any director thereof. 

Dated tins....'.day of.19. 

We hereby certify this report.* 

(Alternatively) 

I hereby certify this report. 

Two or more Directors. 
Chairman of the Directors. 


(If authorised by the Board of Directors). 

We hereby certify so much of the report as relates to the shares allotted by the 
Company and to the cash received in respect of such shares and to the receipts and 
payments of the Company is correct. 

Auditors. 

Dated this.day of.19. 


FORM vni, 

Spocifd R ea olu t ion / ExtimordiiiMury Refolntioii.t 
of the 

.Company, Limited. 

THE INDIAN COMPANIES ACT, 1913. 

[See Section 82 (1).] 

Filing Fee Rs. 3. 

Dale of despatch of notice specifying the intention to propose the resolution as 
a Special Resolution/Extraordifiary Resolution .f 
Passed. 19. 

Name of Company... 

Presented for filing by. 

To the R^istrar of Joint Stock Companies. 

Notf,—-I, Receipts and payments account given in para. (2) of the Statutory Report 
with reference to section 77 (S) (c) of the Indian Companies Act should be prepared up 
to a date within 7 davs of the date of the report and the figures and particulars required 
under all the other items of the Statutory Report should also lie given as on the^same 
date, i.e., the date upto which the receipts and payments account is prepared. 

8. The form should contain the actual signatures of the jiersons who have signed 
the report, viz., the Directors or the Chairman and the Auditor. 

* To be. certified by not less than two Directors or if the Company has less than 
two Diiectois, by the sole Diiector, and forwarded at least iwcnty-one days before the 
statutory meeting to every member and debenlure-holder of the Company and to be 
filed with the Re^strar forthwith after it is forwarded: vide Section 77, sub-sections (2!), 
(S) and (5), and section 146. 

Note (Form vni),-*To be printed or typewritten and duly certified under the 
signature or ah officer of the company and (lira with the n^strar within 15 days from 
the passing of the resolution. 

tsirike out the portion which does not apply* A separate nptioe |$ ip be given 
finr a special xesolutlon and for an mmwrdijmy leiohitioiii 

u 
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At a general tneeting ol the members ol the said coai{»aiiy» duly ami>«efted and 

held at. ...An the town of....on the..day of.,.... 19. .^ the 

folk>wing special resolution/extraordinaiy resolution.was duly passed. 

Resolved.that..... 


Signature 

Designation 


(State whether Director, Manager, Secretary or other Officer of the Company.) 
Dated this.day of..19...... 


FORM IX. 

Conaeiit of Director to act. 

THE INDIAN COMPANIES ACT, 1913. 

[Sec Section 84.] 

Filing Fee Rs. 3. 

Name of Company. 

Consent to act as Director/Directors of the.to be signed and filed 

pursuant to section 84 (1) (i). 

Presented for filing by. 

To the Registrar of Joint Stock Companies,. 

I/We, the undersigned, hereby testify my/our consent to act as Director/Directors 
of the.pursuant to section 84 (1) (i) of the Indian Companies Act, 1913. 


Signature. 

Address. 

» 1 

1 Description. 

- 

1 



Dated this.day of.19. 


FORM X. 

List of poriws conaontiaf to be Direclort. 

, THE INDIAN COMPANIES ACT, 191S. 

(See Section 84.] 

riling Fee Rs. 3. 

Name of Company... 

List of the persons who have consented to be Directors of the.to be filed 

with the Registrar pursuant to section 84 (2). 

Presented for filing by...... 

To the Registrar of Joint Stock Companies.. 


*X) —(>) « « WrewoT sigm tar "W, agent audwriNd in 
the authority must be produoed and • odpy attacilgd 
































mmm wmMim mM 


ii 


m.M 

l/We, the tuidmigned^ heieby glp^ ^|Ki|ice, punuant to tectum 84 (2) of Uie 
Indian Companlea Act, 1918, that the following peraOiis have contented to be Diiectoii 

ol dbe,....... 


Name. 

Address. 

Descriptkm. 





Dated this.day of.19. 


Signature, address and description of 
applicant for registration* 


FORM XI. 

Agreeaieat to take qnalificalaen shares in proposed compapp. 

THE INDIAN COMPANIES ACT, 1913. 

[Sec Section 84.] 

Filing Fee Rs. 9. 


Cx)ntract by directors to take and pay for qualification shares in.Limited 

to be signed and filed pursuant to section S4 (1) (ii) of the Indian Companies Act, 1918. 
Presented for ftling by. 

We, the undersigned, having consented to act as directors of the.. Limited, 

do each hereby agree to fake from the .said company and pay for the.shares 


of.each, being the numlxT of shares prescribed as the qualification for the 

office of Director of the said company. 


I 

Signature. I Address. 


1 


Description. 



Dated. 

Witness to the above signatures. 
Address... 


g) Section 84 (8) of the Indian Companies Act, 1918, provides that-- 
^niiis seedem shaD not apjply to a private company or a company which was a 
private company before beoomutg a public company nor to a proepectus issued 
mr on behalf or a company alter the expiration of one year from the date at whim 
the company is enUclea to commence budness/' 
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FORM m 

PatikulMrt of Diroeloirty Manofor* andl Monofiilg Agouti aiidi of aajr dumgoi Aorolii. 

THE INDUN COMPANIES ACT. 1919. 

[See Section 87.] 

Filing Fee R$. 8. 

Name of Company..... 

Presented for filing by.... 



[State whether Director, Manager or Managing Agent (s).} 
Dated the.day of.19 


FORM XIII. 

Doelorotioii bolofo commencing Imsineti in cose of Company issuing a Prospectus. 

THE INDIAN COMPANIES ACT, 1919. 

[See Section 109.] 


Filing Fee Rs. 9. 

Name of Company... 

Declaration that the conditions of section 109 of the Act have been complied with. 

(а) In the case of a corporation its corporate name and registered or principal office 
should be shown. 

(б) The individuaVs primary bunness, occupation and particulars of all other 
directorships held by him must oe entered. 

(c) Particulars of change among Directors. Managers or Managing Directors should 
be sent to the Registrar. A note of the chanm since the last list should be made in 
this column, e.g., by placing against a new Director’s name the words *’in place of 

.and by writing against any former director's name change caused by 

death/reslgnation/retirement/removal/rotaucn/disqualification. 

In the case of a firm the full name, address and natl<maUty of each partner 
and the date on which eadi became a ptitnar. 
















Ai>»; Aj tmtAH iiomAmu miM n 

Presented §ot filing by«........ 

I ....being the Secaetairy/a Director of .. 

do aoktonly and siticerely declare: 

That the ainount of the share capital of the company offered to the public lor 
subscription is Rs.... 

That the ammmt stated in the prospeaus as the minimum amount which, in the 
opinion of the directors, must be raised by the issue of share capital in order to provide 
for the matter specified in sub-section (2) of section 201 of the Indian Companies Ac£, 
191S, is Rs. 

That shares held subject to the payment of the whole amount thereof in cash 
have been allotted to the amount of Rs...,. 

That every director of the company has paid to the company on each of the shares 
taken or contracted to be taken by him, and for which he is liable to pay in cash, a 
proportion equal to the proportion payable on application and allotment on the sham 
offered for public subscription. ^ 

1 declare that the foregoing statements are true to my knowledge and belief. 

Signature. 

Date. 

FORM XIV. 

Declaratioii before commencmg butiaets in cnee of ComiMUiy 
filing sletement in lien of priMpectus. 

IHE INDIAN COMPANIES ACT, 191S. 

(Sec Section lOS.] 

^ Filing Fee Rs. 5. 

Name of Company... 

Declaration that the conditions of section 205 of tlie Act have been complied with. 

Presented for filing by. 

I.of.being the Secretary/a Director of the. 

do solemnly and sincerely declare: — 

That tlic amount of the share capital of the company subject to the payment of 
the whole amount thereof in cash is Rs. 

That the company being one which docs not issue a prospectus inviting the public 
to subscribe for its shares, there has been filed with the Registrar a statement in lieu 
of prospectus. 

That the amount fixed by die Memorandum or Articles and named in the state¬ 
ment as the minimum subscription upon which the Directors may proceed to allotment 
is Rs. 

That shares held subject to the payment of the whole amount thereof in cash have 
been allotted to the amount of Rs. 

Notes.*—( 1) The declaration need not be— 

(o) signed before a Magistrate or an officer txmipetcnt to administer oaths; or 
(fij stamped as an affidavit. 

(2) Scaion 108 (fi) of the Indian Companies Act, 1915, provides that— 

^*NothIng in this section shall apply to a private company, or to a company 
registered before tlie commencement of this Act which does not issue a 
prospectus inviting the public to subscribe for its shares or, in so far as 
its provisions relate to mares to a company limited by guarantee and not 
having a share capital/' 

(9) For furuier restsictions on commencement of business by Banking Companies, 
,vfde section 277*1 of dse Indkn Cmnpaities Act. 
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That every Director of the company has paid to the caompaxiy on each of the 
shares ukcsi or contracted to he taken by him# and for which he is liable lo pay in 
cash, a pioportion equal to the proportion payable on application and aUoiment on 
the shares payable in cash. 

I declare that the foregoing statements are true to my knowledge and behef. 

Signature. 

Dated the.day of.19 


fX)RM XV. 

Ratiim of AUotmeiils. 

THE INDUN COMPANlEvS ACT, 191 $. 

[See Section 104.] 

Filing Fee (See Note 2, next page). 


Name of company... 

Return of allotments of the.made on the following date/datesf 

.filed with the registrar pursuant to section 104 (1). 

Presented for filing by. 

1. {Shares allotted payable in cash: — 


No. 

Nominal 

Amount. 

1 

f i 

Due and Payable--Called up ‘ Paid up (excluding Premiums on 
per share' (Including Appiica- I Sham and Calls in Advance). 

1 tion and Allotment). | 

1 

1 

1 

2 < 

i \ 

! 1 

! 

s 

Per Share. 

4 

Total. 

5 




! 

1 

! 



2. { Shares allotted for a consideration other than Cash: — 

Number. 

Nominal Amount.Rs. 

Amount to be treated as paid up on each share...Rs. 

The consideration for which such shares have been allotted is as follows:*^ 

Property and Assets acquired......Rs, 

(Description). 

Goodwill of.Rs. 

Services (give nature of services)...Rs. 


f Insert date or dates of the allotments. 

t Distinguish between preference, ordinary mr other description of sham, specifying 
Redeemable Preference Sham, if any, in all ^ 7 ^ 
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Otiier I%em (to be •|>eGifiedi)......../ 

$. ^Number of sbaies issued at a discount (Vide $ecUon 105A). 

Nominal amount of the shares so issued. 

Afhount of discount per share. 

Paid up per diarc... 

Names, addresses, and descriptions of the allottees. 


Ilateof 

Name 

Address'. 

> Number of shares allotted. 
Descrip- 1 

allotment. 

in full 

tion, i 

j Preference 

I 

Ordinary 

Other kinds 



! 

1 

1 

} 

1 

i 



Dated the.day of .19 . 

Signature.. 

Designation. 

(State whether Director, Manager, Managing Agent or Secretary.) 

FORM XVI, 

Particulars of Oral Contracts, 

THE INDIAN COMPANIES ACT, 1913. 

[Pursuant to Section 104 (2).] 

Filing Fee Rs. S. 

Name of company. 

The particulars must l>e stamped with the same stamp duty as would have been 
payable if the contract had been reduced to writing. 

Presented for filing by... 


♦ Distinguish between preference, ordinary, or other description of shares, speci¬ 
fying Redeemable Preference Sliarcs, it any. in all cases. 

Note 1. In making a return of allotments under section 104 (1) of the Indian 
Companies Act, 1918, it is to be noted that: — 

when a return includes several allotments made on different dates, the actual 
dates of all such allotments should be entered at the top of the front page, 
and the registration of the return should be effected within the inonui of 
the first date. 

Note 2.— The filing fee is payable according to the following Scale—Fide Covem- 
ment of India, Notification No, 23(n)-Tr. (C.L.) 41 dated the 6th June, 1942 (Vide 
Caretce of India dated 6th June, 1942, Part I. p. 983): — 

Rs. As. P. 

Where the aggregate paid up value of the shares allotted does not exceed 
Rs. 25 ... ... ... ... ... ... 0 4 0 

Where the aggregate paid-up value of the shares allotted exceeds Rs. 2$ 

but does not exceed Rs. 50 ... ... ... ... 0 8 0 

Where the aggrt^te paid-up value of the shares allotted exceeds Rs. 50, 
but does not exceed Rs. 75 ... ... ... ... D 12 0 

Where the aggregate paid-up value of the shares allotted exceeds Rs, 75, 
but tioci not exoeeoa K«. 100 ... ... ... ... 1 0 o 

Wimre the aggregate fM- value of the shares allottedi tmeedi Rs, 100 9 0 0 
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Particulars of contract relating to shares aUottel4 as fully or partly paid up other* 
wise than in caidi by...limited. 


(1) The number of shaies allotted as fully or partly paid up otherwise than in cash. 


(2) The nominal amount of each such share. Rs. 


(5) The amount to be considered as paid up on each such share otherwise than 
in cash. Rs. 


(4) If the consideration for the allotments of such 

shares is other than that mentioned below in No. of shares. 

part 5> state the nature of such consideration. Details of consideration 
and the number of shares so allotted. 


(5) If the allotment is made in satisfaction or part satisfaction of the 
purchase price of property, give a brief description of sudi pro¬ 
perty, and full particulars of the manner in which the purchase 


price is to be satisfied. 

(1) Brief description of property. 

(2) Purchase Price ... ... ... ... Rs. 

(i) Total amount considered as paid on.shares allotted 

otherwise than in cash ... ... ... Rs. 

(li) Debentures issued ... ... ... ... Rs. 

(ill) Cash ... ... ... ... Rs. 


(iv) Amount of debt released or UabiHties as.sumed by the pur 
chaser (including mortgages on property acquired) ... Rs. 

Total purchase price . . Rs. 


(6) Give full particulars, in the form of the following table, of the 
property which is the subject of the sale, showing in detail how the 
total purchase price is apportioned l>ctwcen the respective heads* — 

Rs. As. P. 

Legal Estates in Freehold Property and Fixed Plant and Machinery and 
other fixtures thereon (n) 

legal Estates in Leasehold Property (a) 

Fixed Plant and Machinery on Leasehold Property (including Tenants’ 

Trade and other Fixtures) 

Equitable Interests in Freehold or leasehold Property («)... 

l.oose Plant and Machinm', Stock in-Trade, ami other Chattels (b) 

Goodwill and Benefit of Contracts 

Patents, Designs, Trade Marks» Licences, Copyrights, etc. 

Book and other Debts 

Cash in Hand and at Bank on Current Account, Bills, Notes, etc. ... 

Cash on Deposit at Bank or elsewhere 


(a) Where such properties are sold subject to mongage the gms value should be 

shown. 

(b) No plant and fnachincry which was not in an actual scale of severence on the 

date of the sale shouM be inUutjM under this bead* 
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Shara^ Hebentlires anil other investmenu ... . 

Other Items (to be specified) 

Rs. 

Signature. 

Designation. 

(State whether Director or Manager or Secretary.) 

Dated this.day of.*.19 

FORM XVII. 

Statement as to commission where shares not offered to the public. 

THE INDIAN COMPANIES ACT, 1915. 

[See Section 105.] 

Filing Fee Rs. %. 

Name of company. 

Presented for filing by. 

Statement of the amount or rate per cent., of the commission payable in respect 
oi shares and of the numbi'r of shares which persons have agreed for a commission to 


r subscribe absolutely, or conditionally. 

( Name of company... 

Articles of association authorising commission. Article No 

Particulars of the amount paid or payable as commission for \ Paid Rs. 
subscribing or agreeing to subscribe or procuring or agreeing I 
to procure, subscripiiom for any sliares in the company, or j Papablc Rs. 
Rate of such commission ... ... ... ... Rate per cent 

Date of circular or notice (if any), not being a prospectus, inviting 
subscriptions for the shares and disclosing the araonnt or rate 
of the commission ... ... ... ... Date. 

Numlx'r of shares which persons have agn etl for a commis.sion to 

subscribe absolutely ... ... ... ... No. 

Number of shares, which persons have agrwd for a commission to 

subscril)e conditionally ... ... ... ... No. 


.Signatures of all the Dirctlors or of their agents authorised in writing. 

|Datcd this.day of.19. 

FORM XVUI, 

Fartiadars of mortgagoi or ebarget. 

^ THE INDIAN COMPANIES ACT, 1915. 

[Sec Sections 109 and 277-D.] 

Filing Fee Rs. 5, 

Name of company..... 

h Faitieulars to be filed with the registrar pursuant to section 109 of a mortgage or 

ge created by the.....and being: — 

(«) A mortgage or charge for the purpose of securing any issue of debentures ; or 
(d) A mortgage m dhatge on tincalkd share capital of the company; or 

m 
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■s. 

(c) A mortgage or charge on any immoveable property wherever situate, or any 

interest therein; or 

(d) A mortgage or chaige on any book debts of the company ; or 

(e) A mortgage or charge, not being a pledge on any moveable property of the 

company except stock-in-trade ; or 

(/) A Boating charge on the undertaking or property of the company ; 

(Strike out the sub-heads (a), (b), (r), (d), (e), or (/) which do not apply). 

Presented for filing by... 

Particulars of mortgage or charge created by the. 

(1) Date of the instrument creating or evidencing the mortgage or charge and description 

thereof (x), 

(2) Amount secured by the mortgage or charge (y). 

(S) Short particulars of the propert) mortgaged or charged. 

(4) Gist of the terms or conditions or extent or operation relating to any mortgage or 

charge. 

(5) Names (with addresses and descriptions) of the mortgagees or persons entitled to the 

charge. 

(6) Amount or rate per cent of the commission, allowance or discount (if any). 

Signature. 

Designation. 

[State wiielher Director, Manager or Secretary or person authorised 
lo accept scrsicc of process under Section 277 (I) (d).] 

Dated this.day of.19. 

FORM XIX. 

Parttculars of Modification of Mortgage or Charge. 

THE INDIAN COMPANIES ACT, 1913. 

[Sec Sections 116 (3) and 277-1).] 

Filing Fee Ks, 3. 

Name of company. 

Presented for filing by. 


Particulars 

1 1 

j According to original 

According to Modifying 

\ Instrument i 

1 1 

Instrument* 

1 

' 2 * 
i 1 

3 


(x) A description of the instruments, e.g., ^‘Trust Deed,” "Mortgage,” ‘‘Debenture.” 
etc., as the case may be, should lx: given, 

(y) A definite figure is to be given. 

♦ In this column, particulars have to be given only when there is a variation from 
column 2. 

Notf..—S caion 116 (3) of the Indian Companies Act, 1913. provides that: — 
Whenever the terms or conditions or extent or operation of any mortgage or 
charge registered under this section are modified, it shall be inc duty of the 
company to send to the Registrar the particulars of such modification, and 
the provisions of this section as to registration of a mortgage or charge shall 
apply to such modification of the mortgage or charge as moresaid* 
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1. !>ate and description of Imtrument. ... ‘ ... 

2. Amount secured by the mortgage or chaxge ... 
h Brief particulars of property mortgaged 

4. Cist of terms or conditions, or extent or operation of the 
mortgage or charge 

Signature.... 

Designation. 

[State whether Director, Manager or Secretary or Person authorised 
to accept service of process under Section 277 (1) (d).] 

Dated this.....day of.19. 

FORM XX. 

Particiilmr* of a mortgAge or chArge subject to wbicb propettjr luui been AcquinMl 
OB or After the l$tb JAntiAry 1937. 

I’HE INDIAN COMPANIES ACT, 191S. 

[See Sections 109A and 277D.] 

Filing Fee Rs. 3. 

Name of company. 

Presented for filing by. 

Particulars of a mortgage or charge subject u> which property has been acquired 

on or after the I5th January, 1937 by.a company registered in 

British India/a company incorporated outside and having a place of business in 
British India.* 

(1) Date and description of the instrument cremating or evidencing die mortgage or 

charge (fl). 

(2) Date of the acquisition of the property. 

(3) Amount owing on security ol the mortgage or charge. 

(4) Short paiiiculars of the propeiiy mortgaged or chaigecl. 

(5) Gi.st of the terms or conditions or extent or operation relating to any mortgage ox 

cliaige. 

(6) Names, Addresses and destripiions of the mortgagcc‘s or |H*rsons entitled to the 

charge. 

(In the case of a company incorpoiatetl in British Indie)- * 

Signature. 

Designation... 

(State whether Director, Manager or Secretary.) 

Dated Uiis.day oC.^r..19. 

Signature of any one or more of the persons. 

authorised under section 277 (1) (d) of..... 

the Indian Ckimpanies Act, 1913, or of some. 

other person authorised by the company... 

Dated this.day of...19. 

• Strike off the portion which docs not apply. 

(a) description oi the instrument, e.g., ‘Trust deed,*‘ “Mortgage/* “Debentune/* 
etc., as the case may be, t^ould be given. 

Note—^A copy of the instrument, certified as prescribed in rule 4 of the Indian 
Companies Rules, 1941, must be delivered with these particulars. 
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FORM xxa 

Regislra:tioii of Sorias of dobonliiros* 

THE INDIAN COMPANIES ACT. 191S. 

[Sea Sections 110 and 277D.] 

Filing Fee Rs. 9. 

Name of company. 

Particulars to be filed with the Registrar pursuant to section 110 relating to a 
series of debentures containing, or giving by reference to any instrument, any charge 
to the benefit of which the debenture holders of the said series are entitled pari passu 
created by the. 

Presented for filing bv. 


(1) Total amount secured by the whole series ... 


(2) Amount of the present issue of die series ... 


(5) Dates of resolution authorising the issue of the series ... 


(4) Dates of the covering deed (if any) by which the .security is created 
or defined ; or if there is no such deed, the date of the first 
execution of any debenture of the series (a). 


(5) General description of the property chaiged 


(6) Gist of die terms or conditions or extent or operation relating to 
any mortgage or charge 


(7) Names and addresses of the trustees (if an)) for the debenture- 
holders. 


(8) Amount or rate per cent, of the commission, allowance or discount 
(if any) 


Signature.... 

Designation... 

[State whether Director. Manager or Secretary or person authorised 
to accept service of process under Sccdon 277 (1) (d).] 

Dated this.day of.19. 


(a) A description of the instrument, e.g., ‘‘Trust Decd.“ “Mortgage,** “Debenture/* 
etc., as the case may be should be given 

Note.— The deed, if any. or a copy thereof verified in accordance with Rule 4 of 
the Indian (k>mpanies Rules. 1941, containing the charge must be filed with these 
particulars with the Registrar within twenty-one days after the execution of such deed ; 
or, if there is no such deed, one of the debentures must be so delivered within twenty- 
one days after the execution of any debentures of the series. 
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whm fluui itm of Ait ttmm 

THE INDIAN COMPANIES ACT, I91S. 

[See Sections 110 and 277D.] 


Filing Fee Rs. S. 

Name of company. 

Statement of particulars as required by section 110 when more than one issue is 
made of debentures in a series. 

Presented for filing by. 

Particulars of an issue of dcl>enturc made by. 

To be entered on the register pursuant to the proviso to section 110 of the Indian 
Companies Act, 1913. 


(1) Date of present issue ... 


(2) Amount of present issue 


(3) Gist of the terms or conditions or extent or operation relating to 
any mortgage or charge 


(4) Particulars as to the amount or rate pci cent, of the commission, 
allowance, or discount (if an)) (a). 


(5) Total amount cohered b) the whole scries 


(6) Total amount of Issue, including the present issue 


Signature. 

Designation. 

[State whether Dirctior, Manager oi Secretar) or person authorised 
to atxept sen'icc of process under Section 277 (1) (d).] 

Dated this.day of.19. 


(«) The rate of interai payable under the terms of the Debentures should not be 
tnitted. 

Note.—S ection 110 of the Indian Companies Act, 1913, and the proviso thereunder 
provide: — 

(1) For registration of particulars of the entire series (for which purpose Form 

No. XXII must oe used), and 

(2) When there is more than one is.sue of debentures of the series,for the regis¬ 

tration of (he amount and date of each issue after the fiiit (Cor wmeh 
purpose this Form No, XXIII must be used). 













Serial number of dbaxge in 
this index. 
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FCMRM XXIV. 


CkroiiolAgieal fatdw Cluu-fM oidwrod !■ dM fUgiator. 

THE INDIAN COMPANIES ACT, 1918. 

(See Section 118.) 



Remarks^ 
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worn XXV. 

Notic# of i^qpoimaMttt of o R«edhror* 

THE INDIAN COMPANIES ACT, 191S. 

(See Section 118.) 

Filing Fee R$. 9. 

Notice pursuant to section 118 as to the appointment of a receiver. 

The.....Company... 

Presented for filing by. 

To the Registrar of Joint Stock Companies...1,... 

of.....hereby give notice that: — 

•(1) I have obtained an order of thef.dated.for the 

appointment of Mr...of.as receiver of the 

property of this company. 

•(2) On the.day of.I appointed Mr. 

of.as receiver of the property of this company under 

the powers contained in an insmimenig dated. 

Dated this.day of.19.Signature. 

FORM XXVI. 

Ahstrmct of Receiver*s Accounts. 

THE INDIAN COMPANIES ACT, 191S. 

(Sec Section 119.) 

(No filing fee payable.) 

Name of company... 

Presented for filing by... 

Name and address of Receiver. 

Date and description of instrument under which Receiver is appointed. 

Date of taking possession. 

Period covered by the abstract. 


ABSTRACT. 


From, 

To.... 


Receipts. 


Payments. 


Rs. A. P. Rs. A. P. 

Brought forward .. Brought forward 


Carried forward .. .. fcarried forward 


Dated this....day of.19. (Signature of Receiver.) 

NoTE.—This notice must be filed within 15 days of the order or of the appointmait 
under the instrument. The penalty for default is a fine not exceeding Rs, 50 lor 
every day during which the default continues. 

• Of these two paragraphs strike out that which does not apply, 
t Insm name of Court making the order. 

§ Desortbe fully the ifntnimenr under which appointment Is made. 

Note (Form XXVI).^The receipu and payments must severally he added up at 
foot of each sheet, and the totals carried forward from one abstract to another 
without any intermediate balance, so that the gross totals 'shall represent the to^ 
amounts received atid paid by die Receiver since the date trf appointinefit. 

IV 
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FCHtM xxm 

Notice to t^e given by a Receiver on ceasing to act as sncli. 

THE INDIAN COMPANIES ACT, 191S. 

(See Section 119.) 

Filing Fee Rs. S. 

Name of company. 

Presented for filing by. 

To the Registrar of Joint Stock Companies. 

1, the undersigned.of.hereby give you notice that 

I ceased to act as receiver of the.Company, Limited, on the.day 

uL. 

Signature. 

Dated this...day of.19. 

FORM XXVIIL 

Memorandum of satisfaction of mortgage or charge. 

THE INDIAN COMPANIES ACT, 1913. 

(Sec Sections 121 and 277D.) 

Filing Fee Rs. 3. 

Name of company. 

Presented for filing by. 

The...(name of corapan>) hereby gives notice that the registered 

charge, being mongagc/charge/hypothccation/debenturc/scrics of debentures, authorised 

by resolution, dated the.for Rs....of which particulars were registered 

with the Registrar of Companies on tlic.day of.19.was satisfied on 

the.day of.19. 

2. The name(s) and addrcss(es) of the raortgagce(s)/trustcc(s) for the debenture- 

holders are. 

(In the ca.>e of a company incorporated in British India). 

Signature...... 

Designation. 

(State whether Director, Manager, or Secretary.) 

Dated this.day of.19. 

(In the case of a company established outside Biitish India). .. 

Signature of any one or more of the persons authorised under 
section 277 (1) (d) of the Indian Companies Act, 1913, or of 

some other person authorised by the Company. .... 

Dated this.day of....19. 

FORM XXIX. 

Notice to dissentiiig •hareboldlert. 

THE INDIAN COMPANIES ACT, 1913. 

(See vSection I53B.) 


re (a).Limited. 

Notice by (b) .Limited. 

To (c) . 


Note (Form XXVII).—^This notice mmt be filed by the Receiver on his ceasing 
to act as such. The penalty for default is a fine not exceeding two hundred rupees. 
Form XXIX*- 

fo) Name of transferor company. 

(6) Name of transferee company. 

(c) Name and address of dissenting shareholde|r« 








































m. A} mMH companies kOLfiS « 

Whereas on the,,..day of.».. 19. . (6) made an offer to all the 

holders of (d).,.„.shares in (a) (state shortly the nature of the offer). 


and whereas up to the.day of.. 19. being a date within four 

months of the date of the making thereof such offer was approved by the holders of 
not less than three-fourths in value of the (d).shares in the said company. Noi 

therefore, the said (6).in pursuance of the provisions of Section i53B of the 

Indian Ck>mpanie8 Act, 1913, “hereby gives you notice that it the said** {b) .desires 

to acquire the (d)..,.shares in the said (a)...held by you. 

And further take notice that unless upon an application made to the Ck>urt by you 

the said (e).....on or before the.day of.19.. being one month 

from the date of this notice the Court thinks ht to order otherwise, the said (b) ... 

will be entitled and bound to acquire the (c).shares held by you in the said 

(d) .on tlic terms of the above mentioned offer approved by the approving 

(e) ...shareholders in the said company. 

Signature for (d). 

Designation... 

(State whether Director, Manager, or Secretary.) 

Dated this.day of.19. 

No. of Company. Filing Fee Rs. S. 


FORM XXX. 

No. of Company. Filing Fee Rs. S. 

AppUcatton hy mn existing company for registration 
MM a limited Company. 

THE INDIAN COMPANIES ACT. 1915. 

(See Sections 253, 255, 256 and 257.) 

Name of company... 

Presented for filing by ... 

Application by.Company, for registration as a limited company under 

the Indian Companies Act, 1913. 

.Company, constituted by.dated the. day 

of.desired to legistcr itself as a company limited by..shares/ 

guarantee under the Indian Companies Act. 1913. by the name of.Company, 

Limited, and, for that purpose, delivers undermentioned documents for r^istration 
under the said Act. 

Signature... 

Designation... 

(State whether Director or Manager or Secretary.) 

Bated this.day of...19. 


(d) If the offer Is limited to a certain class or classes of shareholders insert parti* 
culars of the shares. 

fa) Name and address of dissenting shareholder. 

lb) Name of transferee company. 

(e) If the offer is limited to a cetraln class or classes of shareholders insert parti* 
culars of the shares. 

(d) Name of translemr company. 

NtyfE.—/n this Form for the words ‘"hereby gives you notice that if the said^* the 
words ""hereby gives you notice that it the said** haue been substituted by Notifiesuhn 
of the Central Covemmeni No. 23 (m Tr. (€M,)i4l dated mi (see Camtte of India 
dated mh ApHl, 1941, Part i, p. 5di). 
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•DOCUMENTS DELIVERED FOR REGISTRATION WITH THE 
FOREGOING APPUCATION. 

1. Copy of the.........constituting or relating the company. 


2. List of the members of the company made up to the.day of.19. 

S. Statement showing the nominal capital of the company, etc. 

4. List of the directors or other managers of the Company. 

5. Copy of resolution of the company assenting to iu registration as a limited 
company, and adding rhe word *'Limited*' to its name. 

6. Declaration by (a) .of the Company verifying the particulars set 

forth in the documents above mentioned. 

No. of Company. No filing fee vide section 260. 

FORM XXXL 

No. of Company. No filing Fee vide s. 260. 

Application by an existing company lor regietration aa an 
nnlimited company. 

HIE INDIAN COMPANIES ACT. 191S, 

(Sec Sections 255, 255, 256 and 257.) 

Name of company. , 

To be used in the case of existing Companies desiring to be registered without 
limited liability. 

Presented for filing by. 

Application by.company....for registration as an unlimited 

company under the Indian Companies Act, 1913.company, oomtituted 

by......dated .day of.desired to register itself under the Indian 

Companies Act, 1913. and for that purpose delivers the undermentioned documents for 
registration under the said Act. 

Signature....... 

Designation... 

(State whether Director, Manager, or Secretary.) 

Dated this..day of.19. 

DOCUMENTS DELIVERED FOR REGISTRATION WITH THE 
FOREGOING APPLICATION. 

1. Copy of the.constituting or regulating the company. 

2. List of the members of the company made up to the.day of.19.. 

3. Statement showing the nominal capital of the company, etc. 

4. List of the directors or other managers of the Company. 

5. Copy of resolution of the company assenting to its Registration. 

6. Declaration by (a) ...of the company verifying the particulars set 

forth in the documents above mentioned. 

No. of Company. Filing Fee Rs. 3. 

(a) This Declaration to be by any two directors or other principal officers of the 
company. 

• Documents 1, 2, 3, 5 and 6 are to be filed by an existing Joint Stock Company, 
while documents 1, S, 4, 5 and 6 are to filed by a company other than a Joint Stoat 
Compai^. 

(a) This declaration is to be by any two directors or other prindnal of the 

company. , r r 
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No. of Ck>mpaQy« Foe Kt. 9. 

Regitiimtfon of on oxtitiBg eomimay «§ o timhod Conl^oiiy* 

Copy of resolations assenting to registxation with limited liability. 

THE INDUN COMPANIES ACT, 191S. 

(See SecUons 25B, m and 256.) 

Name of company. 

Presented for |iling by..... 

Copy of resolutions passed at a general meetii^ of.company. 

held on the.day of.19.assenting to its being registered with limited 

liability. 

(The resolutions to be written or printed here.) 

Signature..... 

Designation... 

(State whether Director, Manager, or Secretary.) 

FORM XXXnL 

No. of Company. Filing Fee Rs. S. 

Regktretioii of eialatlat Cempeny. 

list of Members. 

THE INDIAN COMPANIES ACT. 1915. 

(See Section 255.) 

Natne*of company... 

Presented for Eling by... 

List of members of...limited made up to the (a) .day 

of.19. 


Surname. 

Christian 

Name. 

Address. | 

1 

! 

i 1 1 

1 No. of Shares, or Distinctive No. 

Occupation. Amount of Stock, ^ of the Sham 
j held. (If any). 


I 

j 

i 

f 

{ 

i_ 

1 ! 

i I 

1 

1 

1 




(To be signed and dated at the end.) 

Signature...... 

]>eiignation..... 

(State whether Director or Manager or Secretary.) 
Dated the....day of.....,.19. 


(u) Not more than six clear days before deliven for regUtration. 
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FORM XXXIV. 

R«igiilralIott of wm oxbting comptMf o Umitod comptmf. 

Staixment of nominal cafital, its division into shares, the number pf shares taken 

ANO AMOUNT FAIL THEREON, OR THE AMOUNT OF STOCK OF WHICH IT CONSISTS, 

ALSO OF TMF NAME AND REGISTERED OFFICE OF THE COMPANY. 

THE INDIAN COMPANIES ACT, 1915. 

(See Sections 255 and 256.) 

Filing Fee Ki. 5. 

Name of company... 

Presented for filing by. 

Amount of nominal capital... 

Number of shares into which it is divided, and amount of each share. 

Number of shares taken up to the.day of.19.(s). 

Amount paid on each share... 

Amount of stock of which it consists... 

Name of the compan)......Limited. 

Registered office... 

If the company is intended Resolved that each member undertakes to contribute to 
to be registered as a com- the assets of the Company in the event of its being 

pany limited by guaran- wound up while he is a member, or within one year 

tee.The Resolution afterwards, for payment of the debts and liabilities of 

declaring the amount of the Company contracted before he ceased to be a 

the guarantee. member, and of the costs and expenses of winding up, 

and for the adjustment of the rights of the contribu¬ 
tories among themselves such amount as may be 
required not exceeding Rs.. 


Signature... 

Designation... 

(State whether Director or Manager or Secretary.) 

Dated the.day of...19. 

No. of Company. 


Filing Fee Rs. 5. 


FORM XXXV. 

No. of Company. 

Registration of an eabting company. 

Declaration Verifying Documents Delivered to the Registrar of Companies with 

Application for Regi.stration. 

THE INDIAN COMPANIES ACT, 1915. 

(Sec SccUon 257.) 

Name of company... 

Presented for filing by.!... 

Wc, .of.and.of....,... 

being two.of the.Company.do solemnly and sincerely declare that 

the particulars set forth in the several documents accompanying this dedaratton, and 

marked respectively with the letten.are true; And we make this solemn 

declaration conscientiously believing the same to be true. 

Directors/Principal Officers. 

(a) Not more than clear days before delivery for registration. 

Note (Form XXXV).—(1) The d^laration should be signed by two or more directors 
or other principal officcn. 

(2) No affidavit is required in rapcct of diis form. 
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FORM XXXVL 

OdetmiMiU (Cluurtor^ Statutes* er Memeramlitiii wed Attielet 0I tlie Company* 
or other Inalriisiieat) oonilttiithig or d^niiif the contliiiitioii of the ComiNuiy 

THE INDIAN COMPANIES ACT, 1915. 

(See Section 277.) 


FUing Fee Rs. 5. 

Name of company... 

Pretented for Sling by... 

The.(name of company) incorporated in.(country of origin), 

having a place of business in British India at.......in the Province of. 

Presents for filing, pursuant to section 277 (1) (a) of the Indian Companies Act, 
1915, the following: — 

1. ^Charter/Statutes/Memorandum and articles of asatociaiion.(other 

instrument to be specified), constituting or defining the constitution of the company, 
and duly certified as required by the Indian Companies Rules, 1941.** 

2. (If the aforesaid document is not written in the English language), a transla^ 
tion thereof, duly certified as required by the Indian Companies Rules, 1941.** 

Signature or Signatures of any one or more of the persons ... 

authori.sc*d under Section 277 (1) (d) of the Indian Companies 

Act, 1913, or of some other person in British India duly . 

authorised by the company. . 

Dated the...day of....19. 

*•6. Certification of documents under section 277 of the Act .—A copy of a document 
required to be certified under sub section (1) of section 277 of the Act shall 

(i) in the case of a Company incorporated in a country outside His Majesty’s 
dominions, be 

(a) duly certified as a true copy by an official of the Government to whose 
custody the original is committed, the signature or seal of such official 
being authenticated by any of the British offidals mentioned in section 6 
of the Cx>mmissioners of Oaths Act, 1889 (52 and 58 Viet., c. 10) or in any 
Act amending the same, or 

(5) by a Notary of such country, the certificate of the Notary being authenti* 
cated by any of the Britislt officials as aforesaid, or 


* Partiailars of the documents required to be filed under Section 277 (1) of the 
Indian Companies Act. 1915:^— 

(«) A certified copy of the charter, statutes or memorandum and articles of the 
company, or other instniment constituting or defining the constitution of 
the company, and, if the instrument is not written in the English language, 
a cercifi^ translation thereof; 

(6) the full address of the registered or principal office of the company (see 
Form XXXVII); 

(r) A list of the directors and managers (if any) of the company (see Form 
XXXVIII); 

(d) The names and addresses of some one or more persons resident in Bridih 

India authorised to accept cm behalf of the company service of procesi 
and any notices required to be served on the company. 

(e) The full address of that oflke of the Company in British India which is to 

be deemed the principal plac^ of business in British India of the Company 
(vide Form XLU). ' 

N. B.—This Form, accompanied by the certified documents, and by the Form 
XXXVII, XKVIU, XXXIX and XLII must be filed within one month bom Ite 
cstabUshmeni of a place of business in ihe Province in British India, 
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(c) by some officer of the oosnpany belore a person having authority to adtninlster 
an oath as provided by Section 3 of the said Oaths Act» the status oi 
the peraon admixmteidng the oath being authenticated by any of the 
British officials as aforesaid ; and 

(ft) in the case of a Company incorporated in any part of His Majesty’s dominions, 

(а) be duly certified as a true copy by an official of the Government to whose 

cust^y the original is committed, or 

(б) by a Notary Public of such place, or 

(c) on oath by an officer of the Company before a person having authority to 
administer an oath in such place. 

7. Certification of translations under section 277 or section 277B ,—^Translations of 
documents required to be filed with the Registrar under section 277 or section 277B of 
the Act shall be certified as correct translations,— 

(i) where such translation is made outside of British India, 

(а) by an official having custody of the original, or 

(б) by a Notary Public of the coimtry or place where the Company is incorpo¬ 

rated: 

Provided that where the Company is incorporated in a country outside His Majesty’s 
dominions, the signature or seal of the person so certifying shall be authenticated by 
any of the British officials mentioned in section 6 of the Commissioners of Oaths Act, 
1889 (52 and 53 Viet., c. 10), or in any Act amending the same; 

(ii) where such translation is made in British India— 

(e) by an advocate, attomc)' or pleader entitled to appear before the High Court, 
or 

(6) by an affidavit of some person having, in the opinion of the Registrar, a 
competent knowledge of the language of the original and of English. 


FORM xxxvn* 


Notice of Address of llie Registered or Priiiclpol Office of tlie Company. 


THE INDIAN COMPANIES ACT, 1913. 
(Sec Section 277.) 


Filing Fee Ks. 5. 

Name of company..... 

Presented for filing by. 

Notice is hereby given, pursuant to section 277 (1) (b) of the Indian Companies Act, 

1913, by the...(name of company), incorporated in. 

(country of origin) having a place of business in British India at..... 

in the Province of.that the situation of the n^istered or principal 

office of the company (in the country of origin) is; — 

Signature or Signatures of any one or more of the peraems ...... 

authorised under Sectiem 277 (I) (d) of the Indian Companies 

Act. 1913, or of some other person in British India duly ’ .... 

authorised by the company. ..... 


’?“*,*’* month from thf nttblisbnwnt of « 

place of buana m die Province in British India. 
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f PCMUI XXXVnL t 

LitI of Diroctors and maiiagert roquired by soction 277* 

THE INDUN COMPANIES ACT, 1915. 

(Sec Section 277.) 

Filing Fee Rs. 5. 


Name of company. 

Return pursuiuit to section 277 (1) by— 

The.(name of Company) incorporated in.....[counting 

(country?) of origin] and which has a place of business in British India at.of 

a list of Its directors and managers. 

Presented for filing by...... 

List of directors and managers of the. 


Names of directors 
and managers. 

-1 

Addresses of directors 
and managers. 

I 

! Description or occupation of 
j directors and managers. 


} 

! 

j 

i 

1 

1 

( 


) 

I 


Signature or signatures of any one or more persons authorised 
under Section 277 (1) (d) of the Indian Companies Act, 1913. 
or of some other person in British India duly authorised by 
the company. 

Bate... 


FORM XXXIX. 

Return of persons Anthorised to Accept sendee under section 277. 

THE INDIAN COMPANIES ACT, 1913. 

(Sec Section 277.) 

Filing Fee Rs. 5* 

Name of company...... 

Return pursuant to section 277 (1) by— 

The...(name of Company) incorporated in..... 

(country of or%in) which has a place of business in British India at.......*.. 

of the names and addresses of tome one or more persons resident in British THI t 

V 
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{AW?. A 


authorised to accept on behaU of the company service of process <fnd any notices required 
to be served on the company. 

Presented for filing by..... 

List of persons authorised to accept service on behalf of the company. 


Names of persons. 

Residential addresses. 

Nationality. 

Description or occupations. 






Signature or signatures of any one or more persons authorised 
under Section 277 (1) (d) of the Indian G>mpanics Act, 1913, 
or of some other person in British India duly authorised by 
the company. 

Date. 


FORM XL. 

Notice of alteration in Charter^ etc., iiniier section 277. 

THE INDIAN COMPANIES ACT, 1918. 

(See Section 277.) 

Filing Fee Rs. 5. 

Name of company... 

Notice of alteration in the charter, statutes, memorandum and articles, or other 
instrument constituting or defining the consstitution of the company. 

Presented for filing by..... 

Notice is hereby given, pursuant to section 277 (I) of the Indian C^ornpanies Act. 

1913, by the...(name of Company) incorporated in.(country 

ol origin \ .and which has a place of business in British India at. 

of alteration in the^.constituting or defining the constitution of the 

company. 

Copy of alteration with copy of new deed, if one has been executed, and transla- 
tion of alteration of any deed, if not in the English language, must accompany this 
notice and be shortly referred to here. 

Signature or signatures of any one or more persons authorised . 

under Section 277 (1) (d) of the Indian Cx^mpanies Act, 1918, 
or of some other person in British India duly authorised by 

the company. ... 

Date... 


• Insert ‘‘charter*', “statutes", ‘‘memorandum" or "articles" or otlicr instrument 
as the case may be. 

XL).^This notice must be filed within one month after the date on 
Which particulars of the alteration could, in due course of post and if despatched with 
fs'*incor^ai^^^^*^ t^tved in India from the place WbciC W COi»pa«y 
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FORM XU* 

Notice ot ttllaratloii in iImi ftddratft of tlio rogistorod or principal office of the 
Compnnj under section 27t« 

THE INDUN COMPANIES ACT. 191S. 

(See Section 277.) 


Filing Fee Rs. 5. 


Name of company. 

Presented for filing by... 

Notice is hereby given, pursuant to section 277 (1) of the Indian Companies Act, 

1915, by the.(name of Company) incorporated 4n. 

(country of origin) and which has a place of business in British India at.,.. 

of alteration in the addl%s$ of the regbterod or principal office of the company (in 
the country of origin). 

Note (Form XLI).—This notice must he filed within one month after the date 
on whi^ particulars of the alteration could, in due course of post, and if despatched 
with due diligence, have l)cen received in British India from the place where the 
company is incorporated. 


Previous address. 

Present Address. 

Date of change. 



1 


Signatuic or signature.^ of any one or more persons autlioriscd 
under .Section 277 (1) (d) of the Indian Companies Act, 1915, 
or of some oUicr person in British India duly authorised by 
the company. 

Name of company... 


FORM XUI* 

Notice of stinolioii of tho principol place of btwineta in Brttssli India 
or of aap cliaage therein. 

THE INDIAN COMPANIES ACT, 1915. 

[Sec Section 2 (?) 277 (1) (e).] 

Filing Fec^Rs. 5. 
To 

The REGISTRAR of JOINT STOCK COMPANIES,... 

The...Limited, incorporated in.an (4?) 

having places of business in the Provinces of.....in British India. Jumtby 

give you notice^ in accordance with clause (e) of sub-section (1) of section 277«»thai 
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u 

the office situated at...in the iPxovince of...shall be deemed 

to be the principal place of business of the company in British India* [instead of 
.(in the case of a change of address).} 

Signature or signatures of any one or more persons authorised .;. 

under Section 277 (1) (d) of the Indian Companies Act, 1915, .*.. 

or of some other person in Britislt India duly authorised by '... 

the company. . 

JDated this.day of.19. 


FORM XUll. 

Notice of tJleratlona of Directors or Managers. 

THE INDIAN COMPANIES ACT, 1915. 

(Sec Section 277.) 


Filing Fee Rs. 5. 

Notice of alteration in tlic list ol Directors or Managers of the. 

(name of Company). 

Presented for filing by... 

Notice is hereby given, pursuant to section 277 (1) of the Indian Companies Act, 

1913, by the.(name of company) incorporated in.(country 

of origin) and which has a place of business in British India at.of 

alteration in the list of dircctois and maiiagcis. 


! 

Names of directors 
and managers. 

Addresses of tiircctors ^ 
and managers. 

Description or occu¬ 
pations of directors 
and managers. 

, Remarks as to the 
j alteration. 

1 

j 



1 

! 

i 

i 

1 

I 

i 

! 


Signature or signatures of any one or more persons authorised . 

under Scaion 277 (1) (d) of the Indian Companies Act, 1915, 
or of some other person in British India duly authorised by 

the company. ... 

Date... 

N(OT. (Form XLIII).—This notice must be filed within one month after the date 
on which particulars of the alteration could, in due course of post, and If despatched 
with due diligence, have l)ccn received in British India from the place where the 
Company is incorporated. 


• Strike off the portion within the asterisks if not necessary. 























m. A.] tNDiAN comAmm rules 

FOWM XUV. , 

Notice of eltoreiioa in the nemee of (or?) oddrettei of 
liertont aolhoricedi to ece^ pvoceso* 

THE INDUN COMPANIES ACT, 191S. 

(Sec Section 277.) 

FOing Fee Rs. 5. 

Name of compsiny... 

Notioe of alteration in the names or addresses of the persons resident in British 
India authorised to accept on behalf of the company service of process and any notices 
required to be served on the company. 

Presented for filing by... 

Notice is hereby given, pursuant to section 277 (1) of the Indian Companies Act, 

1913, by the.(name of Company) Incorporated in.(country of 

origin), and which has a place of business in British India at.of 

alteration in the names or addresses of the persons resident in British India authorised 
to accept on behalf of the company service of process and any nodees required to be 
8cr\ed on the company. 


Full names of 
Persons* 

Residential 

Addresses. 

Description or 
occupation. 

Alteradons. 

Date of 
alteration. 

Particulars of 
alteradon. 



1 

1 

1 

1 



Signature or signatures of any one or more persons autlioriscd ^ 

under Section 277 (1) (d) of the Indian Companies Act, 1913, . 

or of some other person in British India duly authorised by . 

the company. .... 

Date,... 

Note.— This notice must be filed within one month after the date on whidh 
particulars of the alteration could in due course of post, and if despatched with due 
diligence, have been received in British India £rom the place where die company is 
]ficorp<n*ated. 


*A complete list must always be given. 
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StatfiDieiit of ttadler tectioii 277. 


lAfP, A 


THE INDIAN COMPANIES ACT. 191S. 
(Sec Section 277.) 


Filing Fee Rs. 5. 

Name of company....^. 

Statement in the form of a balance sheet by.(name of 

company). Presented for filing by. Return pursuant to section 

277 (S) (it) of the Indian Companies Act, 1913, by. 

The.(name of Company) incorpoiated in. 

(country of origin) and which has a place of business in British India at. 

of a statement in the form of a balance sheet audited by the company's auditors* 
.and made up to.day of... 

Signature or signatures of any one or more persons auihoriscd 

under Section 277 (1) (d) of the Indian Companies Act, 1913, . 

or of some other person in British India duly authorised by .. 

the company. 

Date. 

Note.— Section 277 (3) of the Indian Companies Act, 1913, is as follows: — 

*‘(S) Every company to which this lotion applies shall in every year file with 
the Registrar of the Province in which the company iias its principal place 
of business— 

(i) in a case wliere by the law for die time l)eing in force of the country in 

which the company is incorporated sutli company is recjuircd to file 
with the public authority an annual balance sheet >thrcc copies of that 
balance sheet and if the balance sheet does not contain all the informa¬ 
tion provided for in the form marked H in the Third Schedule, such 
supplementary statements as shall furnish such information ; or 

(ii) in a case where no such provision is made by the law, for the time being 

in force, of the country in which the company is incorporated,—such 
a statement in the form of a balance sheet as sucli company tvquid, if 
it were a company formed and registered under this Act, be i;<H|uircd 
to file in accordance widi the provisions of this Act: 

The form of a balance slicet is prescribed in section 132 which is as follows: — 

“(1) The balance sheet shall contain a summary of the property and assets and 
of the capital and liabilities of the company giving such particulars as will 
disclose the general nature of those liabilities and assets and how the 
value of the fixed assets has been arrived at. 

(2) The balance sheet shall be in the form marked F in the Third Schedule or 
as near thereto as circumstances admit. 


* Insert names and addt esses of auditors. 
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FORM XLVI. 

Afl<litioii«l floelamtion before conmenciiig bnstiieM ia the cmo of a 
bankiiif comiiany* 

THE INDUN COMPANIES ACT, 191S. 

(See Section 277-1.) 

Filing Fee Rs. 8. 

Name of company. 

Declaration that the conditions of Section 277-1 of the Act have been compiled 
witli. 

Presented for filing by..... 

We, •. 


being the Directors and*.being tlie Manager of the. 

do solemnly and Hincerc declare (1) that shares have been allotted to an amount 
sufficient to yield a sum of at least fifty thousand rujices as working capital and that 

(2) a sum of Rutx*cs.has actually been received by way of paid 

up capital. 

( 1 ) 

( 2 ) 

(») 

w 

(5) 

Signatures of al the Directors. 


Signature of Manager. 

Dated the.day of.19. 

ANNEXURE TO FORM XLVI. 

(To boar a non-judicial stamp of tbe raluo of Rs. 2) 

IN THE MATIER OF THE INDIAN COMPANIES ACT, 1918. 

AND 

THE.LTD. 

Affidavit verifying declaration under Section 227-1. 

We, *. 


* Names and addresses should be given. 

Not£s.--( 1) This declaration should be verified by an affidavit stgned by Urn 
directors and the Manager of the company in the form annexed. 

This form should be filed bt^h by private and public banking companlait 
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being the Directors, and*...being the Manager, of the 

above named company make oath (or solemnly affirm) and say as follows: — 

That the declaration made by us imder section 277-1 of the Indian Companies Act, 

191S, has been marked... 

That the particulars contained in the said declaration are rue to the best of our 
knowledge and belief. 

( 1 ) 

( 2 ) 

(S) 

W 

(5) 

Signatures of al the Directors. 


Signature of Manager. 

Sworn or solemnly affirmed at.this.day of.19. 

before me. 

Commissioner for Oaths. 

No. of Company. 

FORM XLVIL 

Form of moadsly statomeaiU of barnkuig company. 

THE INDIAN COMPANIES ACT, 1915. 

(Sec Section 277-L.) 

Filing Fee Us. 8. 

Name of company. 

Presented for filing by... 

Statement for the month of......of the position of.. 

#Ltd. as at the close of business on the following days of the Month, 

(To be filed with the Registrar of Joint Slock Companies.....within 

the tenth day the next month.) 



Lsc 

Friday 

• ' 

2ml 

Friday 

Srd 

Friday 

• 

4th 

Friday 

5th 

Friday 

I.—Demand 
Liabilities 

II.—Time 

Liabilities .. 
in.—Cashf .. 

(a) Notes 

(b) Rupees 

(c) Subsidiary Coin 







Designation. 

Signature...... 

(Director, Managing Director, Manager or Managing Agent.) 
Date. 


*Give dates (where Friday is a holiday under the N^otiable Imtniinents Act* 
the preceding working day). 

t Cash must not include Balances at Bank or any item other than Currency Notes, 
Rupm and subsidiary coins. 

[The above Rules and Forms were published in the Gazette of india date4 iP^d 
Febrmry, m2, fart I, pp, 2ft to m.\ 
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IUduchon of Fffs in Rfsffct of CEiTAiK Matters. * 

(See s, 249,) 

No, $16126, Dated the 22nd July, 1916. In pursuance o£ section 249 of the Indian 
Companies Act 191S (VII of 1913), The Governor General in Council is pleased to direct 
that in place of fees specified in items Nos. 5 and 7, respectively, of Parts I and II 
of Table B in the first Schedule of the said Act* the following reduced fees shall be 
paid to the registrar in respect of the matters hereinafter mentioned, namely: — 

For filing returns of allotments prescribed by section 104 of the said Act in cases In 
which the aggregate paid up value of the shares allotted does not exceed Rs. 100* 1 per 
cent, on the paid up value of the shares allotted; in cases in which the paid up value 
exceeds Rs. 100, three rupees. 

For filing any other documents required or authorised by the said Act or Rules made 
thereunder, other than the Memorandum or the abstract required to be filed with the 
Registrar by a receiver or the statement required to be filed with the Registrar by the 
liquidator in a winding up, three rupees. 

(See Gazette of India---19J6 Pt, 1, p. 997.) 



APPENDIX B. 


OffENCES UNDER THE INDIAN COMPANIES AlT, 1913 1951 


Section* 

Offence. 

Offender. 

Maximum 

penalty. 

4(5) 

To be a member of a company Sec. 

Member. 

1 Rs. 1,000. 


formed in contravention of s. 4. 


i 

26 (2) 

Default in sending to a member at 

Company. 

Rs. 10 for each 


his request copies of memorandum 
and articles. 


offence. 

25A (2) 

Issuing memorandum or articles 

Company and 

, Rs. 10 for each 


which aic not in atcordame with 
any alteration made therein. 

officers. 

‘ copy issued. 

31 (2) 

, Default in keeping register ol 

{ Do. 

1 Rs. 50 a tlay 


members and entering therein the 
required particulars. 

! 

f 

during default. 

SIA (3) 

Default in keeping index of namc*s | 

Do. 

Rs, 50. 


of members. 



32(5) 

Default in making and filing with 

1)0. 

Ks. 50 a day 


the registrar annual return of list 
of members and sutnmaiy willi 
certificate. 

1 

! 1 

; j 

dunng default. 

34(5) 

Default in sending to transferee 8c 

(>>mpany. j 

I Do. 

1 

transferor notice of refusal to 

director, j 

! 

1 

transfer shares or debentures. 

I 

manager, i 

secretary' and j 


36(3) 1 


officers. 1 



Refusing insj>cciion of register and 

Company and j 

Rs. 20 and Rs. 20 

1 

j 

index of members and <iefaui( in | 

offiftns. 

a day during 


sending coj)\ of register. 


default. 

41(3) j 

Default in filing with registrar 

t.ompauv. 

Rs. .50 a day 


situation ol office where British 
register is kept and change in the 
situation or discontinuance. 

! 

1 

during default. 

47(2) 

Omission to strike out name of 

1 C'/ompany and 

Do. 


member and to make requisite 
entrits in register of members on 
the issue of a share-warrant. 

officers. 


51(2) 

Default in filing notice with re¬ 

Do. 

Do. 


gistrar of consolidation» and divi¬ 
sion of share capital or conversion 
and reconversion into stock. 



53 (3) 

Default in filing with registrar 1 

Company and 

Rs. 50 a day 


notice of increase of share capital 

cheers. 

during default. 


or members. 
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Section* 

Offence* 

Offender. 

Maximhtn 

penalty. 

64A (S) 

Purchasing* or giving loan Sec. for 
purchasing* by the company of its 
own shares or shares of public 
company of which it is a sub- | 
sidiary company. 

Do. 

Rs. 1*000. 

62(2) 

Default in embodying the minute of 1 
reduction in copy of memorandum ' 
issued alter its registration. 

Bo. 

Rs. 10 for each 
copy. 

64 

Concealment of names of creditors, 
misrepresentation regarding debts 
and abetment thereof in connection 
with reduction of capital. 

Officers. 

! 

j 

Imprisonment for 
* one year or fine 
[ or both. 

i 

t 

66A (5) 

Default in forwarding to registrar a j 
copy of order passed by Couit 
under s. 66A. 1 

1 Company and i 
officers. 

( 

1 Rs. 50. 

70 (3) 

] 

1 

1 

! 

Default in adding statement as to 
unlimited liability of a director in 
proposal for his election or in 
giving such notice. 

» Director, 

' proposer, 

promoter and 
officer. 

j Rs, 1,000. 

t 

i 

j 

72 4) 

i 

i 

Cariying on business by company 
without having registered office ami 
without sending to registrar notice 

1 of situation and change in regis- 
1 tered office. 

C^ompany. 

1 

j Rs. 50 a day 

1 doling default. 

74 (1) 

j 

Omission to paint or affix company’s 
name on outside of office. 

C’ompany and 
! officer. 

j Do. 

74(2) 

Using seal without company’s name 
legibly engraven and issuing bill¬ 
head JL'C., and bills of exchange 
jlc., without having rompanv’s 
name mcntioiud therein. 

t Officer and 

1 other persons, 

} 

Rs. 500. 

i 

75(2) 

Default in publishing subscrilied and 
paid up capital in notice &:c.. 
where autliortscd ca})ital is adver- 
ttsed. 

0>mpany and 
officer. 

i Rs. 1.000. 

1 

1 

i 

76(2) 

Default in holding general meeting 
within time specified in sub-s. (!) 
of 8. 76. 

Company, 
director and 
* manager. 

Rs. 500. 

77 (10) 

Default in holding general meeting j 
and forwarding statutory' rejwrt to j 
members and to registrar. 

j Directors. * 

Do. 

! 

82 (4) ic 

Default ih filing sj[>cdai or extra¬ 

Company and 

Rs. 20 a day 

(6) 

ordinary resolution with registrar. 

officer. 

during default. 

82 (5) k 

Default in embodying in or annex¬ 

Company and 

Rs. 10 for each 

(6) 

ing to a copy of articles a copy of 
special resolution or forwarding 
the same in print to a member 
when required. 

officer. 

copy. 
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SecUon. 

CMtefice. 

Offender. 

MaxuRHm 

penalty. 

8s'{«) 

Refusing inspection of minute book 
of general meeting or failure to 
furnish copy of minutes to a 
member. 

Do. 

Rs. 25 and Rs. 25 
a day during 
default. 

84 (2) 

Inserting name of a person, who 
has not consented to be director, 
in a list filed with registrar along 
with application foi registration ol 
memorandum and ai tides. 

Applicant. 

Rs. 500 

85 (2) 

Acting as director by unquahfic^d i 
[>cr‘>on after 2 months or shorter ' 
period fixed by the articles. 

Unqualified 
' diiector. 

1 

1 Rs. 50 a day. 

86A (1) 

Acting as director, managing agent 
or manager by undischarged in- ' 
solvent. 

1 Undischarged 
' insolvent. 

1 

^ Directors. 

{Imprisonment for 
' 2 years, or fine of 
Rs. 1,000 or 
both. 

86D(2) 

i 

Making or guaranteeing any loan to 
a director or to a firm of which 
he is partner or to a piivate com¬ 
pany of which he is a diiector. | 

1 

1 

1 

Rs. 500. 

t 

87 (4) 1 

Refusing inspection of register of ' 
directors, managers and managing 
agents or default in keeping the 
said register or default in sending ! 
to registrar return and notification i 
mentioned in sub-s. (2) of s. 87, , 

’ Company and 
officer. 

' Rs. 50 (neither 

1 more nor less), 

1 

1 

1 

[ 

87D (3) 

Making or guaranteeing loan to 
managing agent or to a partner of | 
his firm or to a inemlicr or director | 
of his private tonipanv. j 

j 

Directors. 

: 1 

Rs. 500. 

i 

87E (2) 

Making or guarantc*eing loan to 
companies under tlie management t 
of the same managing agent. ! 

Director and 
officer. 

Rs. 1,000. 

1 

91A (2) 

Failure lo make disclosure of in | 
tercst of director at meeting of 
directors, 

Director. | 

Do, 

91A (4) 

Failure to keep register containing , 
particulars of contracts &c., in 
which a director is interested and { 
def^lt m giving inspection thereof 
to member. 

Officer, 

1 

1 

Rs. 500. 

1 

91B (2) 

Voting by interested director at meet¬ 
ing or forming a quorum thciein. 

Director. 

i : 

t Rs. 1,000. 

91C (2) 

Default in sending lo members 
abstract of terms of contract or 
variation thereof relating to ap¬ 
pointment of manager or managing 
, agent in which a director is in- 
j terested and failure to give ins- 
1 pection to members of the contract. 

Company and 
officer. 

Do. 






Olmce. 


Ofo)4er. 


m ( 8 ) 
(b) 

92(5) 
96 (2) 

97 (1) 
101 ( 20 ) 

103 (6) 

104 (3) 

105A (3) 
105B (2) 
108 (2) 

109A (2) 

m{2) 


Del^ult by manager or agent o£ 
company in making mefoo. of 
terim of contract 8cc.» in which 
the company is undisclosed prin¬ 
cipal k in sending to company 
and directors the memo. 

Issuing prospectus without filing a 
copy with registrar. 

Ibsuing form of application for 
shares ox debentures • unless the 
form is issued witli prospectus com¬ 
plying with s. 93. 

Issuing prospectus which does not 
comply with s. 9S 

j 

! 

Failure to keep in deposit applica , 
lion moneys in a scheduled bank ' 
until return, or obtaining cerii- j 
ficate to commence business. ’ 

Commencing business or exercising ! 
lioirowing powers in comiascntion | 
of s. 103. j 

Default in filing with rcgisliar re- i 
turn of allotment of shares and in ^ 
producing before him contract re¬ 
lating to title of allottee of fully * 
or partly paid up shares. 

1 

Default in inserting particulars of * 
discount in prospectus and balance ] 
sheet. * 

raiiurc to include in balance sheet , 
patticulars relating to redeemable 
piefcrcnce sliares. . 

Default in having ready within 3 
months certificates of shares, del^en- i 
lures and debenture stcx:k allotted j 
or transferred. 1 

Default in delivering to registrar I 
prescribed particulais of charge k ^ 
copy of imurument thereof relating ^ 
to properties acquired by die 
company. * 

Default in filing with registrar 
notice of appointment of a re¬ 
ceiver. 


Ofl^mder. 

MaximiHii 

penalty. 

Manafier or 

Ra. m 

agent. 


Company and 

Rs. 50 a day 

persons issuing. 

during default. 

Person so 

Rs. 500. 

issuing. 


Person respon¬ 

Rs. 50 a day 

sible for issuing 

during default. 


Piorooter, 1 

; Rs. 500. 

director or 

person 

( 

1 

responsible. 

Person 

Rs. 500 a day 

responsible. 

during 

contravention. 

Officer 

Rs. 500 a day 
duiing default. 

Company ami 

1 Rs. 50. 

offirci. 

Do. 

' Rs. 1.000. 

Compan) and 

Rs. 50 a day 

officer. 

during default. 

Do. 

1 

1 

Rs. 500 (neither 
more nor less). 

Person obtaining 

Rs. 50 a day 

appointment of 

during default. 

or appoindi^ 
receiver. 
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Siction. 

Otence. 

Offender. 

119 (5) 

Default in filing with registrar by 
receiver abstract of receipts and 
payments and notice of ceasing to 
act as receiver and default in 
inserting statement in document 
issued, the fact that a receiver has 
been appointed. 

Company, 
director, 
manager, 
managing agent, 
secretary, receiv¬ 
er and officer. 

122 (1) 

Default in filing with registrar parti¬ 
culars of (a) any mortgage or 
charge, (5) payment or satistaction 
of a debt in respect thereof and 
(c) issue of debentures of a series. 

f.ompany, officers 
and other 
persons. 

122 (2) 

Dclault in complying with require¬ 
ments of the Act as to registration 
of mortgages and charges. 

Company and 
officer. 

122 (3) 

Authorising delivery of debentures 
&c. without a copy of certificate of 
registration endorsed upon tliem. 

Person 

authorising. 

123 (2) 

Omi.ssion to make the required 
entries in register of mortgages. 

Director, manager 
or officer. 

124 (2) 

Refusing inspection of copies of 
instruments creating ntorfgage or 
charge or of register of mortgages. 

Company and 
j officer. 1 

1 t 

125 (3) 

Refusing inspection of register of 

1 ^ ; 

1 

lioldcrs of debentures or copy 

1 

1 

of debenture trust deed. 

! 

ISO (4) j 

Default in keeping proper lKK>ks of 

Managing j 

1 

account, in keeping them at the 

agent, partner , 


registered oflicc and in allowing 

or director of | 

i 

inspection by directors. 

firm of company 
of managing agent j 
1 and directors, j 

1S1A(3) 1 

i 

Default in attaching to balance sheet 
directors* report. 

Directors. 

133 (5) 

i 

Default in laying !)eforc company or j 
in issuing balance sheet &c., as 
required by s. 131 or if a balance ' 
sheet is issued, circulated or pub¬ 
lished which does not comply 
with's.s. 131, 132, 132A and 133. 

i Company and j 

officers. 1 

1 1 

1 

1 

1 

134 (4) ' 

Default in filing with registrar three 
copies of balance sheet at the 
the same time as die annual list 
of members and summary under 
s. 32. 

Do. 


Maximun^ 

penalty. 

Rs. 200. 


Rs. 500 a clay 
during default. 


Rs. UOOO. 


Do. 


Rs. 500. 

Rr. 50 and 
Rs. 20 a day 
during refusal. 

Do. 


Rs. 1,000. 


Do. 


Rs. 500. 


Rs. 50 a day 
during default. 
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Secticm* 

Ofotce. 

OiSender. 

Maximum' 

penalty. 

1S6 (4) 

Default by banking or insurance 
company and deposit, provident 
or benefit society in displaying a 
copy of statement in Form G, 
Sch. Ill together with copy of last 
audited balance sheet laid before 
members. 

Company and 
officer. 

R«. 50 a day 
during default. 

137 (3) 

Refusing or neglecting to furnish 
information and explanation to 
registrar. 

Officers and 
former officers. 

Rs, 50 for each 
offence. 

140 (3) 

Refusing to produce books or docu* 
ments or to answer questions to 
ins|>c*ctor. 

Do, 

Do. 

142 (S) 

1 Do. 

Do. j 

Do. 

145 (5> 

1 

1 Making auditors’ report which docs 
' not comply with requirements of 
! s. 145. 

Auditor. t 

1 

1 

Rs. 100. 

153 (4) 

i 

[ Default in annexing certified copy 
uf order of Court to every copy ot 
incinoniiuluin Ic., issued and in 
filing it with registrar. 

Company and 
oiftcers. 

Rs. 10 for each 
copy. 

153A(3) 

Delault in delivering certified copy 
! of order made under s. 153A to 

1 registrar. 

Do. 

Rs. 50. 

154 (2) 

‘ Defaults by private company in- 
1 filing prospectus fcc., with rc' 
i gisirai on alteration oi its articles. 

Do. 

i Rs. 50*1. 

i 

177A(5) 

' Default in suhiiutting to ollKtal Uqui* 
clator stiltetnent under s. 177A. 

Director, 
secretary, 
manager 
chief oHiccr and 
persons mentioned 
in s. 177 A (2). 

1 Rs. 100 a day 
' during default. 

i 

{ 

1 

! 

177A (7) 

Stating untruthfully to be creditor 
or contributory for impeding 
statcincm under s. 177A. 

Person so 
stating. 

As under s. 1B2 
I.P.C. 

194 (3) 

Default in reporting to registrar the 
order of Court for dissolution of 
company. 

Official 

liquidator. 

Rs. 50 a day 
j during default. 

206 (2) 

Default in giving notice of resolu¬ 
tion for voluntary winding up in 
Gazette and newspaper. 

Company and 
officer. 

Do. 

208D(2) 

Default in summoning general 
meeting and in laying before it 
account and statement mentioned 
in s. ZmD. 

IJqtiidator. 

Rs. 100. 

aosE^} 

Default in sending to registrar a 
copy of a^munt and return men¬ 
tioned In s. 208E. 

Do. 

Rs. $0 a day 
during default. 
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Section. 

Offence. 

Offender. j 

Maximum 

penalty* 

208E (5) 

Failure to deliver to registrar cer¬ 
tified copy of order of (^urt de¬ 
ferring date of dissolution. 

Applicant to 
Court. 

Do. 

2a9A(6^ 

Default in summoning and adver¬ 
tising notice of meeting of credi¬ 
tors and in complying with sub- 
s$. (3) & (4) of s. 209A. 

Company, 
directors and 
officers. 

R$. 1,000. 

209G(2) 

Failing to summon meetings of 
company and creditors at the end 
of each year and laying before the 
same accounts of dealings &c. 

Liquidator. 

Rs. 100* 

209H(3) 

Default in sending to registrar copy 
of account and return of holding 
of meeting. 

Do. 

R$. 50 a day 
during default. 

209H(5) 

Failure to deliver to registrar cer¬ 
tified copy of order of Court de¬ 
ferring date of dissolution. 

Applicant to 
Court. 

Do. 

1 

214 (2) 

Failure by liquidator to deliver to 
registrar notice of his appoint- i 
raent in prescril>ed form. 

Liquidator. 

! Do. 

i 

236 

Destroying, mutilating, falsifying 
or secreting company's book &c. 
or making false entry therein. 

Director, 
manager, i 

officer and ) 

contributory. 

1 Imprisonment 

1 for 7 years 
and fine. 

238 

Intentionally giving false evidence. 

Person giving 
false evidence 

Do. 

2S8A (1) 

Committing several offences men¬ 
tioned in clauses (a) to (p) of sub- 
s. (1) of 8. 238A. 

Past or present i 
director, 

managing agent, 
manager and 
officer. 

1 

1 

1 

Imprisonment 
for 5 years in 
cases of offences 
mentioned in 
clauses (m), (n) 
and ( 0 ). Impri¬ 
sonment for 2 
■ years in any 
other case. 

238A (2) 

Taking in pawn or pledge or other¬ 

Person taking in , 

Imprisonment 


wise receiving property in cir¬ 
cumstances where pawning 2cc, are 
offences under cl. (o) of sub-s. (1) 
of 8. 238A. 

pawn, &c. 

for 3 years. 

243 (2) 

Failing to file with registrar Court’s 
order declaring dissolution of com¬ 
pany to have been void. 

Person obtaining 
the order* 

Rs. 50 a day 
during default. 

244 (2) 

Untruthfully stating himself to be 
a creditor or contributory. 

Person so 
stating* 

As under s. 182, 
I.P.C. 

244 (3) 

Failing to file statement mentiemed 

1 in s. 244 as to pending liquidation. 

Liquidator* 

Rs. 500 a day 
during default. 
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Section* 

Offence. 

1111110 ^ 21111 ^^ 

Maximum 

penalty. 

277 

Failing to comply with requirements 

Company, officer 

Rs. 500 and 


of s. 277. 

or agent. 

Rs. 500 a day 
during defauh 

277A (5) 

Issuings circulating or distributing 
prospectus or form of application 
for shares and debentures in con< 
travention of s. 277A. 

Person responsible 
for issuing, &:c. 

Rs. 5,000. 

277C(S) 

Canvassing from house to house 
for sale of shares of company in¬ 
corporated outside India. 

Canvasser. 

Rs. 100. 

277L(4) 

(!) Default in complying with re- 

Directors and 

Rs. 500 a day 


quiremenu of ss. 277G, 277H, 
277HH. 277-1, 277J, 277K, 277L 
or 277M. 

officers. 

during default. 


(2) tlefault in complying with re¬ 
quirements of sub-8. (1) of s. 277L. 
as to the filing of statement re¬ 
ferred to therein. 

Do. 

Rs. 100 a day 
during default. 

282 

Making false statements in returns 

Person 

Imprisonment 



making them. 

for 8 years and 
fine. 

282A 

Wrongfully obtaining possession of 

Director, 

Rs. 1,00 and in 


or with-holding company's pro¬ 

managing agent. 

default of 


perty or applying it for different 

manager, officer 

restoration 


purposes. 

or employee. 

{ imprisonment 
j for 2 years. 

282B (5) 

Missapplytng moneys and securities 
of employees or contributions to 

1 provid^t funds and failing to let 

1 employee see bank's receipt. 

j Directors, 

managing agents, 
managers, and 
officers. 

1 Rs. 500. 

288 

j Trading or carrying on business 

1 using improperly "Limited** as 
j last word of name. 

Persons so 
doing. 

Rs. 50 a day. 
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Documents, etc. required to be Produced before or Fiixd with the Registrar. 


Section. 


Documents, &c. 


15 (1) 

15 ( 2 ) 
22 

24 (2) 


52 (5) 

32 (4) 
39 
41 

50 (4) 
51 

53 

61 

72 

77 (5) 
82 

84 (1) 


84 (2) 

87 

92 

98 

103 

104 (1) (a) 

104 (1) (b) 

104 (2) 

105 (1) (b) 


Certified copy of order confirming alteration of memorandum and a printed 
copy of the memorandum so altered. 

Certified copy of order confirming change of registered office. 

Memorandum and articles for registration of a new company. 

Declaration by advocate, attorney, or pleader, or director, manager, or 
secretary named as such in articles, of compliance with requirements 
of the Act. 

Copy of annual list and summary signed by a director, manager, or 
secretary with his certificate. 

By a private company the above and a certificate required by s. 32 (4). 

Notice of rectification of the register of members. 

Notice of situation of the office where the British register is kept and 
and notice of change or discontinuance. 

Notice of exercise of powers- of sub-division and cancellation of shares. 

Notice of consolidation or division of share capital and of conversion and 
reconversion into stock. 

Notice of increase of share capital or of members. 

Order of Court confirming reduction of share capital and certified copy 
of the order and minute. 

Notice of situation of the registaned office and of any change therein. 

Copy of the statutory report certified by directors and auditors. 

A printed or type-written copy of a special or extraordinary resolution 
certified by an officer. 

Consent of director to act as such and contract to take and pay for quali¬ 
fication shares or an affidavit that the qualification shares arc registered 
in his name. 

List of persons who have consented to be directors. 

Return of particulars specified in register of director &c. and notification 
of change among directors, managers and managing agents. 

Copy of prospectus signed by directors, or proposed directors. 

Statement in lieu of prospectus signed as above. 

Verified declaration by secretary or director of compliance with conditions 
mentioned in the section. 

Return of allotment. 

Contract of allotment of shares fully or partly paid up otherwise than in 
cash and verified copies of such contract and a return. 

Prescribed particulars of such a contract not reduced to writing. 

Statement disclosing amount or rate per cent, of the commission of sub- 
gibing for shares where they are not offered to the public for sub- 
'salption. 
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DOCUMENTS TO BE BILED 


S\ 


Section. 


109. 109A 
& 110 
111 

116 <1) 
116 (S) 
118 
119 

121 

184 

155 $c 155A 
154 


172 

182 

194 

208E (3) & 
209H (3) 
208E (5) & 
209H (5) 
214 

243 

244 

255 

256 
277 

277A 

2771 

277L 


Documents, &tc. 


Particulars of mortgage or charge with the instrument thereof or a verihed 
copy of the instrument. 

Particulars of amount or rate of commission, &c. 

Particulars of mortgage or charge and of the issue of debentures of a series. 

Particulars of modiheation of any mortgage or chaige. 

Notice of apjjointment of receiver. 

Abstract of receipts and payments during receiver's time and notice that 
he has ceased to act as receiver. 

Intimation of payment or satisfaction of a mortgage or charge. 

Copy of balance-sheet signed by manager or secretary. [A private company 
is not required to file it.] 

Certified copy of Court’s order under ss. 153 and 153A. 

Prospectus or statement in lieu of prospectus (in Form marked II in the 
Second Schedule), by a private company altering its articles for turning 
itself into a public company. 

Copy of a winding up order made by the Court. 

Audited accounts of official liquidator. 

Report of tlie Court's order lor dissolution of a company. 

Copy of account of winding up and return of general meeting of company. 

Certified copy of Court's order deferring date of dissolution. 

Notice of his appointment by a voluntary liquidator. 

C^ntfied copy of Court’s order declaring dissolution to be void. 

Statement amtaining particulars respecting position of liquidation. 

Documents relating to registration of a joint-stock company under Part VIII 
mentioned in s. 255. 

DcKumcnts mentioned in s, 256. 

Documents and particulars relating to companies incorporated outside 
British India mentioned in s. 277. 

Copy of prospectus ccrtifiecT by chairman and 2 directors. 

Declaration verified by affidavit signed by directors and managers of a 
banking company. 

Statement by banking company as required by s. 277L. 






APPENDIX D. 

Registers ifc., required to be kept at a Company’s Office. 


Section. 


Registers, &c. 


31 & 56 
31 A & 56 
32 (3) 

34 

42 

83 

87 

91 A 
91 D 

117 

123 

125 

130 

181 (3) 
136 (2) 


I Register of members with particulars mentioned in s. 31. 

Index of the names of members. 

Annual list of members and summary to be contained in a separate part of 
the register of members. 

Transfer of shares. 

Duplicate of the British register of members. 

Minute Books of general meetings and directors' meetings. 

Register of directors and managers and managing agents. 

Register of particulars of contracts See. mentioned in s. 91A. 

Memorandum of contract by manager or agent where company is undisclosed 
principal. 

Copies of instruments creating mortgages or charges. 

Register of mortgages and charges. 

Register of debenture-holders. 

Books of account. 

Copy of audited balance-sheet for inspection of memben. 

Statement in form G of Schedule III together with a copy of the last 
audited balance-sheet laid before members to be displayed by every 
banking or insurance company, or a deposit, provident or benefit 
society. 
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FORM 1. 

Agreement for Sale made with Agent or Trustee for an intended Company 
before its In^corporation. 

An Agreement made the day of between A,B. of and 

€.D. of (hereinafter called the Vendors) of the one part, and X. of on 

behalf of the Company mentioned below (which Company is hereinafter referred t^ 
as the Company) of the other part. 

Whereas the Vendors have been carrying on business as at and 

elsewhere under tlie style of k Co.; and Whereas the Company to be called 

The Limited, is to be formed under the Indian Companies Act, 1913 to 

1951, having for its object among other things the acquisition and working of the 
said business ; Now it is hereby agreed as follows: — 

1. The Vendors shall sell, and the Company shall purchase— 

First, the goodwill of the said business (witli the exclusive right to use the name 
of & Co., as part of the name of the Company, and represent the Company 

as carrying on such business in continuation of the Vendors' him, or in succession thereto), 
and all trade marks connected therewith ; 

Secondly, all the immovable properties specified in Schedule hereto ; 

Thirdly, all the plant, machinery, office furniture, patents, licenses, live-stock, 
waggons, carts, lorries, implements and utensils to whidi the Vendors arc entitled in 
connection willi the said business; 

Fourthly, all book-debts and other debts and actionable claims due to the Vendors 
in connection with the said business, and the full benefit of all securities for such debts; 

Fifthly, the full benefit of all pending contracts and engagements to which the 
Vendors arc or may be entitled in connection with tlic said business ; 

Sixthly, all bills and notes of the Vendors in connection with the said business ; 

Seventhly, all otlier property to which the Vendors are entitled in connection with 
the said business. 

2. The consideration for the said sale shall be the sum of Rs which 

shall be paid and satisfied as follows, viz,; As to the sum of Rs. in cash, and 

as to the sum of Rs. by the allotment to the Vendors or their nominees 

of fully paid up ordinaiy/preference shares in the capital of the Company of 

Rs. each and as to the sum of Rs. by the allotment to the Vendors or 

their nominees of Rs. debentures of the Company carrying interest at the rate 

of p.c. per annum as from the day of 19 . As to the residue 

of the consideration for said sale, the Company shall undertake to pay, satisfy, discharge 
and fulfil all the debts, liabilities, contracts and engagements of the Vendors in reia* 
tion to the said business, and shall indemnify them against all proceedings, claims 
and demands in respect thereof. 

3. The said premises are sold free horn all incumbrances (except the mortgages 

specified in the Schedule hereto). 

4. The description of the said several properties is believed, and should be, 
correct, but if any error should be found therein, the same, if capable of oompensatjoa^ 
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shall not annul the sale, but a fair compensation shall be allowed by the Vendors 
in respect thereof* 

5. The Company shall, without investigation, accept such title as the Vendors 
have to the said premises hereby agreed to be sold. 

6. The purchase shall be completed by day of at when 

possession of the premises shall, as far as practicable, be given to tlie Company, and 

the consideration aforesaid so far as they consist of cash and shares and debentures 
shall be paid and satisfied subject to the provisions of this Agreement, and thereupon 
the Vendors and all other necessary parties, if any, shall, at the expenses of the 
Company, execute and do all assurances and things for vesting the said premises in 
the ^mpany, and giving to it the full benefit of this Agreement as shall be reasonably 
required. 

7. If from any cause whatever other than the wilful default of the Vendors the 

jpurchase shall not be completed by the said day of , the Company shall 

pay interest on the said sura of Rs cash at the rate of p.c. per annum. 

8. As regards the premises subject to mortgages as specified in Schedule 

hereto the Vendors shall convey tlic same to the Company subject to the mortgages, 

and the Company shall be at liberty to retain out of the cash portion of the said 
consideration a sum sufficient to pay off and satisfy in full all claims under such 
mortgages. 

9* Save as hereinbefore provided, the Vendors sliall pay and discharge all their 
debts and liabilities in connection with the said business as on the day of , 

and shall indemnify the Company against all proceedings, claims and demands in respect 
thereof. 

10. The possession of the said premises shall l)e retained by the Vendors up to 

the said day of and in the meantime tliey shall carrj' on the said 

business in the same manner as hcretobeforc, so as to maintain the same as a going 
concern, and they shall from the date of this Agreement be deemed to be carrying 
on such businss on Ixrhalf of the Company, and shall account and Iht entitled to be 
indemnihed accordingly. 

11. Each one of the Vendors agrees that lie will not at any time after completion 

of this .sale, either solely or jointly with or as manager or agent for, any other person 
or persons, or Ck)mpany, dirccil) or indirectly carr)' on, or be engage^d, or conccrncxl, 
in the business of a or permit or suffer Ids name to be used or employed in 

carrying on or in connection with the said business within miles of 

save so far as the Vendor shall as an ofiiccr or agent of the Cjompany be employed 
in the business of the Company. 

12. All books of account of the said firm, and all books of reference to customers, 
and all other books and documents of the said firm shall be delivered by tlic Vendors 
to the Company on possession being given of the premises pursuant to the provisions 
of this Agreement, and the Company shall thenceforth be entitled to the custody 
thereof, and to the use tliercof for the purposes of carrying on its business, but the 
Vendors shall have free access, at all reasonable times, to such of the said books and 
documents as relate to the outstanding book debts and credits of the Vendors, or may 
otherwise be requisite for enabling the Vendors to collect and get in the assets of the 
said firm not hereby agreed to be sold, and to liquidate the affairs thereof; nevertheless 
when and so soon as any of the said books shall cease to be necessary for the arrying 
on of the said business, the same shall be delivered over to the Vendors, who shall 
thereupon be absolutely entitled thereto. 

IH. Each of the Vendors shall retain and hold in his name the whole of the 
share* allotted to him pursuant to clause 2 hereof for a period of yean hom the 
aBotment thereof. 
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14. Upon Uie adoption of this agreement by the dompany in such maimer ^as to 
render the same binding on the Company, the said X. shall be discharged from all 
liability in respect thereof. 

15. Unless before the day of the Company shall have bcxome 

entitled to commence business, either of the parties hereto may. by notice in wiiiing 
to the other, determine this Agreement, and after adopting this Agreement the Compauy ^ 
shall stand in the place of said X. for the purpose of this clause. 

16. If this Agreement shall not be adopted by the Company in manner aforesaid 

before the day of next, either of the parties hereto may. by notice in 

writing to tlie other, determine the same. 

17. The determination of this Agreement under clause 15 or 16 hereof shall not 
give rise to any claim for compensation, expenses or otherwise. 

[Sometimes a paragraph to the following effect may be found necessary.] 

IS. Unless before the day of at least shares of the nominal 

value of Rs. in the Company have been applied for by responsible persons, 

either of the parties hereto may. by notice in writing to tlie other, annul this agreement 
which shall become void save as regards this clause hereof. 

As witness the hands of the parties hereto the day and the year first above written. 

Schedules. 


FORM 2. 

/fgrrrfttrnf by Company adopting Contracts made before itr Incorporation, 

[For Endorsement on Original Contract.] 

An Agreement made this day of between A. of of 

the first part, B. of of the second part and The Limited, 

(iiereinattcr called die Company) of the third pan; Whereas since the execution of 
the witliin written Agreement, the Company has Iktu incorporated in accordance with 
the intention in that lx‘hall rcicire<l to in such Agreement. 

Now it is hereby mutually agreed as follows: — 

1. The widtin-written Agieenu*nt is hcieby adopted by the Ciiompany, and shall 
be binding on die said A. and on the C^ompany in the same manner, and take effect 
in all respects as if die C.ompuny had been in existence at die date diereof, and had 
by these presents ratified tlie same. 

2. The said B. .shall from henceforth be discharged fng^ all liability 

under or in respect of the said Agreement. 


FORM 3. 

Agreement foi^sale of business to a New Company, 

Ati Agreement made the day of between A. B. of 

(hereinafter called the Vendors), of the one part, and The Limited (here¬ 

inafter called **the Company'*) of the other part; Wliercas the Vendors have for some 
time past carried on busitiesa as at and elsewhere, under the 

of •* k Co.’*: And Whereas the Company has been Ibrmed under the 

Indian Companies Act, l^►lS with a view, amongst other things, to the acquisition of 

the sgid And Vfkemi by clause of the mrtitto of of tbe 
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Ck)mpany it is provided that the Company shall enter into the Agreement herein 
referred to, being this Agreement, Now it is hereby Agreed as follows: — 

[Paras 1 to 12, 14 and 16 (with necessary modifications) as in Form No. 1.] 

15. This Agreement is provisional only, and is not to become absolute unless and 
until the Company has become entitled to commence business. [This paragraph should 
be omitted where the purchasing company is a Private Limited Company]. 

[See also para 17 of Form No. L] 

Schedule. 

As Witness Scc. 


, FORM 4. 

Agreement for sale of business to a New Private Company, 

An Agreement made the day of between A. of (here¬ 
inafter called the Vendors of the one part and The Limited (hereinafter 

called ‘'the Company**) of the other part; Whereas the Vendors have been canying 
on business as at and elsewhere, under the style of Sc Co.: 

And Whereas the Company has been formed under the Indian Companies Act, 1911 
to 1951 with a view, amongst other things, to the acquisition of the said business; 
And Whereas by clause of the articles of association of the Company it is 

provided that the Company shall enter into the Agreement therein referred to being 
this Agreement, Now hereby it is Agreed as follows;— ^ 

1. The Vendors shall sell and the Company shall purchase: first, the goodwill 

of the said business and all trade marks connected therewith; secondly, all the 
buildings, structures, the outhouses and other immovable properties specified, in the 
schedules hereto ; thirdly, all the plant, machinery, office furniture, patents, licenses, 
live stock, waggons, cans, lorries, implements and utensils &c.. to which the Venders 
\re entitled in connection with the said business ; fourthly, all book debts and other 
debts and choses in action due to the Vendors in connection with the said business 

with full benefit of all securities for such debts ; fifthly, all bills and notes of the 

Vendors in connection with the said business ; sixthly, the full benefit of all pending 
contracts and engagements to which the Vendors arc or may l>c entitled in connection 
with the said business ; and lastly, all other property to which Vendors arc entitled 
in connection with the said business. 

2. The consideration for the sale shall be the sum of Rs which shall 

be satisfied by^the allotment to the Vendors or their nominees fully paid 

up shares in the capital of the Company of the nominal value of Rs. and 

as to the residue of the consideration of the said sale the Company shall undertake 

to satisfy all the debts, liabilities and fulfil all contracts and engagements of the Vendors 
in relation to the said business and sliall indemnify them against all proceedings, 
claims and demands in respect thereof. I 

5. The Company shall, without investigation, accept such title as the Vendors 
have to the premises hereby Agreed to be sold. 

4. The purdbase shall be completed by day of when the 

Vendors shall at the expense of the Company execute and do all assurances and things 
for vesting the said premises in the Company. 

Sefaedufe. 


As Witness fcc. 



APR E] 


ADDITIONAL fORMS 

pom s. 


57 


Agreement Iry fmrtners to convert the Partnership Business into a 
Private Limited Company, 

Agreement nmde the day ot Id between A. of B. 

oi and C, ot 

Whereas the aforesaid A., B. and C. have been carrying on bmincss im partnership 
together at under the style of ‘ & Ck). And Whereas the said 

A., B, and C. are deslro\i$ of converting their said business into a Private Limited 
Company, and with a view thereto have resolved to enter into tins Agreement: 

Now therefore it is declared as follows: — 

L A Private Limited (Company shall forthwitli be formed under the Indian 
Companies Act^ 1913 to 1951 for acquii^ing and carrying on the business. 

2. The capital of the Company shall be fixed in the Memorandum of Association 

at Rs. divided into shares of Rs. each, and each of the parties 

hereto slialt subscribe the said Memorandum of Association for shares each. 

3. By the Articles of Association of the said Company A., B. and C. shall be 
appointed permanent Directors and A. shall be ppointed permanent Governing Dir^tor 
Sl*c., Sec, 

4. The parties hereto shall enter into^ an Agreement (liercfnafter called the *‘^alc 

Agrcc'mcnl*') with the said Company for the sale and transfer to the Company of the 
aforesaid business with its goodwill and all Uie assets in consideration of fully 

paid up shares of Rs. each in the Company's capital and of the Company 

undertaking to pay and ' i^sfy all the debts and liabilities of the parties hereto in 
connection with the said ». .^ess, and to allot fully paid up shares to tlie parties hereto 
as foi twK, that is to the \ai^A. shares, to the said B. shares and to the 

said C. shares. 

5. The expenses in connection with this Agreement, the formation of the said 
Company and the conversion of the said business, shall be lx>me by the parties hereto 
in proportion to the sliarcs in the Company's capital to which they are to be entitled 
as aforesaid. 

As Witness &c. 
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Agreement for Appointment of Managing Director, 


An Agreement made the day of ‘19 between Limited 

(hereinafter called *'ihe Company'’), of the one part, and of 

(hereinafter called Mr. ) of the other part. 


Wliereby it is agreed as follows: — 

1. Mr. shall be and he is hereby appointed Managing Director of 

the Company* and as sudi Managing Director he shall perform the duties and exercise 
the powers which from time to time may be assigned to him by the Directors of the 
Company, 

2. Mr. ^all hold the said office, subject as hereinafter provided, for 

die term of years from the dare hereof. 


3. Mr. idmlL unless ptevesited by ill health, throughout the said 

devote the whole of his time, attention and abilities to the busanem of the CoiapanyJ^ 
and shall ol>ey the orders from time to time of the Board of Directors of the Comfiatiy 
and in all wfects oonfom lo and comply with the directiom and regulatiotis made 
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by such Board and shall serve the Company well and £aithhilly and use his utmost 
endeavours to promote the interests thereof. 

4. There shall be paid to Mr. as such Managing Director a fixed 

salary at the rate of Rs. per month beginning from 

5. In addition to the said salary Mr. shall during his tenure of office 

be paid a commission on the net profits after deducting (a) all usual charges and 

expenses of the business including the remuneration of directors, salaries pf employees, 
the fixed salary of Mr. and all commission or percentage of profiu payable 

to any employee of the business other than Mr. , (fi) interest on the 

amount of the Company’s reserve fund for the time being and on the balance of un¬ 
divided profits carried forward in the company's profit and loss account at the rate of 

6 per cent, per annum, (c) income-tax, super-tax, excess profits tax and any other tax 
or duty for the time being charged upon or payable in respect of or measured by 
or afiecting the profits. 

6. If Mr. shall fail for three consecutive months to perform his duties 

as Managing Director, the Company may by notice in writing determine this Agrccmait. 

7. If before the expiration of this Agreement the tenure of office of Mr. 

shall be determined by winding up of the Company or otherwise for the purpose of 
reconstruction or amalgamation, Mr. shall have no claim against the 

Company for damages. 

8. The Directors shall be at liberty from time to time to ap{>oint any other 

person or persons to be managing directors jointly with Mr. or to appoint 

any such other manager as they may think fit. 

9. Mr. shall not during the continuance, tliis Agreement either 

solely or jointly with, or as manager or agent for, any oth^ or persons directly 

or indirectly carry on or be engaged in the business of 

As Witness kc. 

Note.—A greement for the appointment of a General Manager may be made on 
similar terms. 


FORM 7. 

Agreement for the Appointment of a Secretary. 

An Agreenjent made the day of 19 between Limited 

(hereinafter called the Company) of the one part and Mr. of the other pan. 

W^hereby it is Agreed as follows; — 

L The said Mr. shall be secretary of the Company lor a term 

of years from the date hereof. 

2. There shall be paid by the Company to the said Mr. as such 

secretary as aforesaid a salary at the race of Rs. per month beginning from 

3. [Here put in para 8 of Form 6.] 

4. Hie said Mr. shall, during the tenure of ht.s office, be entitled to 

leave of absence for a period in each year and not exceeding months and the 

said salary of Mr. idiatl continue notwithstanding such leave of absence. 

5. Either of the parties hereto may at any time after the day of 

determine the Agreement by giving to the other not less than calendar months’ 

notice in writing upon the expiration of the period specified in such notice the 
said Mr. shall cease to be secretary to the Company. 

As Witness Sec. 
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Agreement to issue Fully paid up Shares to Vendors, 

An Agreement made the day of 19 between limited 

(hereinafter called the Company) of first part and Messrs. of 

(hereinafter called the Vendors of the second part); 

Whcieas by an agreement dated the day of 19 t made between 

the Vendors of the one part and the Company of the other part it was provided that 
as* part consideration of the Vendors selling certain property to the Company the 
Vendors were to be allotted fully paid up shares in the Company of Rs. 

each, and whereas the Vendors desire to have the said shares allotted to them and to 
place the Company in a position to deliver to the Registrar of Companies a contract 
constituting the title of such allottees to such shares. 

Now therefore it is Agreed that the Company shall allot to the Vendors the 
said fully paid up shares and that the said shares shall be numbered 

to inclusive. 

FORM 9. 

MEMORANDUM OF ASSOCIATION. 

Memorandum of Assoaation of a Company formed to purchase an 
existing business as a going concern. 

Company Limited By Shares. 

MEMORANDUM OF ASSOCIATION 
of 

LIMITED. 

1. I’hc name of the Company is ‘‘The Limited.** 

2. The Rcgisiereil Office of Uic Company will be situate in the Province 
of 

3. Tlie objects for which the Company is established arc: — 

(<x) To acquire and take over as a going concern: — 

The manufacturing and export business or businesses carried on by 

Mr. at in the District of or elsewhere, 

together with the goodwill thereof and tlie mines and mining 

rights belonging to the said Mr. in certain lands at 

aforesaid or elsewhere or otherwise in connection with the said business 
or businesses, and to acquire all or any of the assets of the 

proprietor thereof in connection therewith and with a view thereto adopt 
the agreements mentioned in Clause of the Articles of Association 

of the Company to carry the same into effect with or without modification. 
(b) To purchase, take on lease or concession or otherwise acquire any interest 
therein, or to hold, build upon, develop, sell, dispose of and deal with 
lands or hereditaments of tenure, gold, silver, copper, lead, tin, quick* 
silver, iron, stone, mica, coal or other mines, timber and other rights, 
and generally any property supposed to contain minerals or precious stones 
of any kind, and umteitakings connected therewith; to explore, work, 
exercise, develop, finance and turn to account the same; to seardi for, win, 
quarry, assay, crush, wash, dress, reduce, amalgamate, smdt, refine and 
ptepare Cot market metaUifisrous quartz and one, and other mlneiab and 
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metal ^bstances and pi^eions itoties, and for this purpose to buy or 
otherwise acquire buildings, plant, machinery, implements, appliances and 
tools. 

(c) To manufacture and all articles of which forms a 

part, and to prepare for the market, import, export, buy, sell or otherwise 
deal with tlie same for any of the purposes for which the same may be 
used. 

(d) To carry on tlie business of miners, exporters, merchants and producers 

respectively of coal, ores, graphite, rubber, mica, manganese, asbestos *or 
any otlicr minerals or natural produce and to manufacture, prepare for the 
market, import, export, buy sell, or otherwise deal in the same. 

(e) To sink shafts and wells, lay down pipes, open out quarries, construct, 

maintain and improve railways, tramways, road ways, rope ways, telegraph 
lines, telephone lines, electric light, apparatus, wharves, reservoirs, water¬ 
courses, w'atcr-works, warehouses, sheds, ofticcs and otlier buildings and 
w'orks, calculated directly or indirectly to advance llic intcrc'sts of the 
Company and to pay or contribute to the expenses of constructing, main¬ 
taining and improving any such works and to carry on tlic business of 
railsvay and tramway proprietors and carricis of passengers and goods. 

(/) To construct, puichase, lease or othenvise acquire any railway or tramway in 
or through the Ckimpany’s lands or in the vicinity thereof and to enter 
into (either alone or jointly with others and either with or without the 
concurrence of owmers or other persons inU‘rcsted in lands or mining or 
other rights therein adjacent to or in the vicinity ol the Company’s lands) 
any contracts, engagements or arrangements with any railway company or 
persons regarding any line or branch line of railway or tramway which 
may at any time be constructed so as to extend to the Company’s land 
or any place or places in the vicinity thereof. 

(g) To purchase, take on lease or in exchange, hire or otherwise acquire any 
mo\ablc or immovatjle property and any rights or privileges which the 
Company may think necessary or expedient for the pur{>osc$ of its business 
and in particular any lands, buildings, works, easements, on such terms 
as may lx: deemed useful, and in particular to tenants, customers of, and 
other persons having dealings with the Company and to guarantee the per¬ 
formance of contracts by any such persons. 

(/;) To sell or sublet an) concession or license obtained, or contract entered into 
and generally to sell the whole or any part of the property and business of 
the Company for cash or for the shares or obligations of any person or 
persons or of any other company having o!>jects altogether or in part 
simiiai to those of the <k>mpany; and to hold any such shares or obliga¬ 
tions or to distribute them or any of them among the members of the 
Company, and to assist in forming and to subscribe for shares in any 
company intended to take ofver any part of the business or assets of tlie 
Company. 

(i) To act as Insurers or Underwriters of the property of the Company either 
wholly or partially, and eiilicr solely or together with another or otiter 
person or persons ot body or bodies, and to insure the whole or any pan 
of the property of the Company either fully or partially, to protect 
and indemnify the Company from liability or loss in respect thereof, 
either fully or partially, and also to insure and protect and indemnify either 
on mutual principle or otherwise, and to accept the whole or any part 
of the marine risk and liability of the Company as underwriters* 
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(/) To imest ind deal with the ftmda of the Coihpiny upon such securities tnd 
in such manner as shall from time to time be thought necessary or for 
the beneht of the Company, and to create any Reserve Fund, Sinking 
Fund, Insurance Fund, Depreciation Fund or Provident Fund thereout. 

(k) To borrow or raise or secure the payment of money in such other manner 
as the Company shall think fit and in particular by the issue of debentures, 
debenture bonds or debenture stock, |>erpeiual or otherwise, mortgage or 
any other securities charged or based upon the undertakings of the 
Company or any part of its property both present and future, including 
the uncalled capital and the rights of the Company or without any such 
security, and upon such terms as to priority or otherwise, and generally 
to borrow money in such manner as the Company shall think fit. 

(/) To create and issue ordinary, preference and guaranteed shares or stock and 
to redeem, cancel and accept surrenders of such shares or stock. 

(m) To draw clteques, make, accept, indorse, discount, execute and issue pro¬ 

missory notes, bills of exchange, bills of lading, charter-parties, warrants, 
debentures and other negotiable or transferable instruments. 

(n) To enter into any arrangements witli any Governments or authorities Central, 

Provincial, Municipal, lx>cal or otlierwisc, public or quasi public bodies 
that may s<*ein conducive to the Company’s objects or any of them, and 
to obtain from any such Govcmmciu or autitority any rights, privileges 
and concessions which tlic Company may think it desirable to obtain, and 
to carry out, exercise and comply with any such arrangements, rights, 
privileges and concessions. ^ 

(o) To remunerate any person or company, and pay commissions or brokerage 

in cash or otherwise howe^'cr for services rendered or to be rendered in 
placing or assisting to place or guaranteeing the placing of any shares in 
the Cxtmpany’s capital or any debentures or other securities of the 
Company, and to adopt, ticcomc l>ound by and carry into effect any agree¬ 
ment or anangctnenis which may have lx?cn entered into for that [purpose, 
by any person or company as trustees for or on behalf of the Company. 

(p) To establish at any place any local lx>ard or agency or agent for managing 

any of the affairs of the (kmipany in any specified locality, district, province 
or countr), and to appoint the Ciompany’s agents to be also such agent 
or member of such local board, and in case the C/ompany's agents refuse 
to act as such agent or member, to appoint any person or persoas to be 
such agents or to be members of such local ix>ard or agents, either directly 
or through the Company’s agent with such remuneration as the Board 
may fix or determine. 

(q) To do all such other things as are incidenul, or as the Company may think 

conducive, to the attainment of the above objects or any of tliem. 

4. The liability of the members is limited. 

5. The Capital of the Company is Rs. dividend into shares 

of Rs. eadi with power to increase or reduce the capital, to divide the ^ares 

in tiic capital lor the time being into several classes, and to attach thereto respectively 
such prelemitial, deferred, qualified or special rights, privileges ox conditions as may 
be detemified by or in accordance with the regulations of Company and to vary, 
modify or abrogate any such rights, privileges, or conditions in such maimer as may 
for the lime being be provided by the regulations of the Company and consolidate or 
sub-dtvide the shares and issue shares of higher or lower demomi^tion. 
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We, the several perscms whose iiame$ and addresses are subscribed diesitoUB 
of being formed into a Company in pursuance of this Memorandum of Association and 
we respectively agree to take number of shares in the capital of the Company 
set opposite to our respective names. 


Names, Addresses and 
Dekriptions of 
Subkribers. 


1. 

2, 

3. 

4. 

5 . 

6 . 

7. 


Number of Shares 
taken by eadi 
Subscnber. 


Names, Addresses and 
descriptions of 
Witnesses, 


Dated this 


day of 


19 


FORM 10. 


Memorandum of association of company intended to do general business, 
MEMORANDUM OF ASSOCUTION 

LIMITED. 


1. The name of the Company is limited. 

2. The Registered Office of the Company will be situate in tlic Slate/Province of 

3. The objects for which the company is established are all or any of tiie following 
(and in construing the following sub-clauses the scope of no one of such sub-clauses 
shall be deemed ^ limit or affect the scope of any oilier of such subdauses): — 

(1) To buy, sell, import, export, manufacture, manipulate, treat, prepare and 

deal in merchandise, commodities and articles of all kinds, and generally 
to carry on business as mcrdiants, importers and exporters, 

(2) To carry on the business of carriers by land or water, of managing agents, 

secretaries, shipping agents, insurance agents, or manufacturers, mine- 
owners, mercantile agents, and any kind of commercial, financial and 
agency business. 

(3) To carry on all or any of the business of or usually caixied on by remindars 

or land companies; and to irrigate, cultivate, improve and develop any 
lands and properties whether belonging to the Company or not, and to 
develop the resources thereof by clearing, draining, fencing, cultivating, 
planting, manuring, farming, letting or otherwise, with power to advance 
money to other persons for any of the purposes aforesaid. 

(4) To take on lease, hire, purchase or acquire by license or otherwise any lands, 

plantations, rights over or connected with lands, mills, factories, plant, 
buildings, works, vessels, boats, barges, launches, lorries» carts, wi^ns cans, 
machinery, apparatus, stock-in-trade, patents, inventions, trade-marks, 
rights, privileges and movable or immovable property of any dcscripu<>« 
whidi may foe deemed necessary or convenknt for any hutdness which the 
the Company is authorised to carry on. 
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(5) To crec^^ construct, work, mait&taln, improve or ilter, or assist in the erectkm, 

construction, workings maintenance, Improvmnent or alteration of any mills, 
factories, plant, machinery, works, railways, tramways, sidings, jetties, 
wharves, bridges, roads, ways, water^works, tanks, wells, reservoirs, 
aqueducu, canals, vessels, boats, barges, launches, lorries, cars, wagons, 
carts and other works and conveniences and to contribute to the expense 
of constructing, improving, maintaining and working any of the same, and 
to pull down, rebuild, and repair any of the same, 

(6) To lease, let out on hire, mortgage, pledge, sell or otherwise dispose of the 

whole or any part ot the undertaking of the Company, or any lands, 
business, property, rights or assets oi any kind of the company or any share 
or interest therein respectively, in sudi manner and for such consideration 
as the Company may think fit, and in particular for shares, debentures or 
securities of any other corporation having objects altogether or in part 
similar to those of the Company. 

(7) To pay any premiums or salamis and to pay for any property, rights or privi¬ 

leges acquired by the Company or for services rendered or to be rendered 
in connection with the promotion of or the business of the Company or 
to acquire any property for the Company or otherwise, either wholly or 
partially in cash or in shares, bonds, debentures or other securities of the 
Company, and to issue any such shares cither as fully paid up or with such 
amount credited as paid up therein as may be agreed upon, and to charge 
any such lx>nds, debentures or other securities upon all or any part of the 
properly of die Company. 

(ft) To pay all or any costs, chargc.s and expenses preliminary and incidental to 
the promotion, formation, establishment and registration of the Company. 

(9) To purchase or otherwise acquire and undertake all or any part of the 
business, property and liabilities of any business which the Company is 
authorised to carry on, or |K>sscsscd of property suitable for the purposes 
of the Company. 

(10) To promote any other company for the purpose of acquiring all or any of 

the property of this Company or advancing directly or indirectly the objects 
or interests thereof, and to take or otherwise acquire and hold shares in 
any such company, and to guarantee the payment of any debentures or 
other securities issued by any such company. 

(11) To take or otherwise acquire and hold shares in any other company having 

objects altogether or in pan similar to those of this Company, or carrying 
on any business capable of being conducted so as directly or indirectly to 
benefit this Company, 

(12) To enter into partnership or into ‘any arrangement for sharing profits, union 

of interests, co operation, joint adventure, reciprocal concession or other¬ 
wise with any person or company carrying on or engaged in or about to 
carry on or engage in any business or transactions which this Company 
is authorised to carry on, or engage in any business or transactions 
capable of being conducted so as directly or indirectly to benefit this 
Company, and to take or otherwise acquire and hold shares or stock in 
any such company. 

(15) To draw, make, accept, indorse, discount, execute and issue cheques, pro¬ 
missory notes, biUs of exchange and other neg[Otiable or tiamficrabic 
instruoi^tSf 
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(14) To invest moneys of the Company not inmiediately required upon such securi* 

ties as may from time to time be determined* 

(15) To lend money to such persons and on such terms as may seem expedient* 

and» in pardcular, to customers of and to other persons having dealings 
with the Company* and to guarantee the performance of contracts by 
members of or persons having d^lings with the Company. 

(16) To appoint Agents and Managers and constitute Agencies of the Company 

in India* Pakistan or in any other country whatsoever. 

(17) To borrow or raise or secure the payment of money in such manner as the 

Company shall think fit* and in particular by the issue of debentures* 
charged upon all or any of the Ck}mpany's pro|>erty (boUi preset and 
future) including its uncalled capital and to purchase* redeem* or pay off 
any such securities. 

(18) To pay brokerage or commission to any person or persons in consideration of 

his or their subscribing* or agreeing to subscribe* whether absolutely or con> 
ditionally* for any shares or debentures of the Company, or procuring or 
agreeing to procure suljscriptions whether absolute or mnditional for the 
the same* which brokerage or commission may l)e paid either in cash or 
in debentures or shares of the Company credited as fully or partly paid up. 

(19) To gmat pensions, allowances* gratuities and Ixinuses to employees or ex- 

employees of the Company or the dependants ot such persons* and to 
support or subscribe to any charitable or other institutions* clubs* societies* 
funds or objects. 

(20) To distribute any of the Company’s property among the members in specie. 

(21) To do all or any of the above tilings in any part of the world* and cither 

as principals, agents* contractors* trustees or otherwise* and either alone or 
in conjunction with others* and by or through agents* sub-contractors* 
trustees or otherwise. 

(22) To do all such other things as are incidental or as the Company may think 

conducive to the attainment of the above objects or any of them. ^ 

4. The liability of the members is limited. 

$. The capital of the Company is Ks divided into preference shares 

of Rs, each and ordinary sliares of Rs. each and such preference 

shares shall confer the right to a fixed cumulative preferential tlividend at the rate 
of per cent, per annum on the capital for Che time bing paid up thereon* but 

shall not confer tlie right to any further participation in profits* and shall not confer 
on the holders the right to attend or vote cither in person or by proxy at any General 
Meeting or to have notice of any meeting. 

Upon any increase of capital the Cximpany is to be at liberty to issue any new shares 
with any preferential* deferred* qualified or special rights* privileges or conditions 
attached thereto. 

The rights for the time being attached to the preference shares in the initial capital 
or to any shares having preferential* deferred, qualified or special rights* privileges or 
conditions attached thereto* may be altered or dealt with in accordance with the Articles 
of Association of the Company but not otherwise. 

We the several persons whose names and addresses are subscribed are desirous of 
being formed into a company in pursuance of this memorandum of association and we 
respectively agree to take the number qf shares In the capital of the Company 
opposite u> our respective* names- 

[For Names^ add^sses 8cc., sec Form No. * 
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Memorandum of Association of a Manufacturing Company. 

MEMORANDUM OF ASSOCIATION 
of 

» LIMITED. 

(Company limited by Shares). 

1. The name of the company is *' Company, Limitod/* 

2. The registered office of the company will be situate in the State of West 
Bengal. 

8. The objects for which the company is established are;— 

(a) To carry on the business or businesses of manufacturers, importers and ex- « 
porters of and dealers in sheet metal (ferrous and non-ferrous) and sheet 
metal articles of all kinds and in particular, (t) galvanised buckets, fire 
buckets, bath tubs, mugs, drums, tanks, tin containers and other articles 
for carrying or storing water, oil and dther materials, solid or liquid; 
(ii) suit cases, trunks, boxes, tables, chairs, shelves, almirahs, safes and 
other kinds of steel and metal furniture; (m) chinmeys, pipes, ridgings, 
ventilators, roofings, dustbins, hand carts, municipal carts and all such 
other articles; 

(d) To carr>' on the business or businesses of manufacturers, importers and ex¬ 
porters of and dealers in ferrous and non-ferrous castings of all kinds and 
in particular; (i) pans, rice bowls, cooking pots, and hollow-wares of all 
kinds; (ii) cooking stoves of all description and their accessories; (iti) cast 
iron pipes and fittings, railings, stair cases, ventilators and all building 
materials; (tv) man-hole covers, surface boxes, cisterns, weights and castings 
of all description, big and small; (v) chilled and malleable castings, special 
alloy castings, steel castings, gun*metal, copper, brass and aluminium 
castings and foundry works of all kinds: 

(c) To carry on the business or businesses of manufacturers, importers and ex¬ 

porters of and dealers in all kinds of articles for lightii^, cooking and 

heating purposes, and in particular, (i) hurricane lanterns and other kinds 
of lanterns and lamps and all their parts and accessories; (ii) oil stoves, 
gas stoves and other kinds of stoves, cookers, torches, batteries and all their 
parts and accessories; 

(d) To carry on the business or businesses of manufacturers, importers and ex¬ 

porters of and dealers in foiging, press, structural and rolling works of 

all kinds and in particular, (i) gates and railings, collapsible gates and 
grills, stairs, columns, trusses, metal doors and windows and other building 
materials; (it) bolts and nuts, rivets, washers, wire nails, screws, hinges, 
hook bolts, tower-bolts, dogspikes. signalling materials and railway, carriage 
and wagon fittings, and die and press work of all kinds; (tit) rods, bars, 
wires, sheets and all kinds of ferrous and non-ferrous rolling works; 
(iv) mill, factory, tea garden and colliery requisites of all kinds: 

(e) To manufacture, import, export, buy. seU. let on hire, exchai^. alter. 

improve, manipulate, prepare for market and/or otherwise deal in or dis 
tribute all kin^ of plants, madiineries. machine parts* tools, apparatus, 
utensils, chemicals, raw materials, and substances necessary or convenient 
for carrying on any of the above specified busitiesms or any other maiket 
aUo commodliics whatsoever: 


IX 
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To import, export and tran&pott all kinds of produce, articles, and mendbati* 
disc* and aho to carry on the business of en^^neers, contractors, builders, 
fitters, founders, wiie-drawers, galvanisers, cnamellers, electro-platers and also 
the businesses of brokers, agents, factors, financiers and sliippers, and to estab- 
lish branches at places in or outside India as the Ck>mpany may think fit; 

(g) To carry on the business of iron masters, iron founders, me^anical and 

electrical engineers, steel makers, steel converters, tin plate makers, manu* 
facturers of agricultural implements and all kinds of machineries and tools, 
brass founders, metal workers, boiler makers, metallurgists and wood 
wmrkers: 

(h) To carry on the business of manufacturers of and*/or dealers in all other 

articles and commodities akin to or connected with any of the businesses 
mentioned herein before; and also to carry on any other trade or business 
whether manufacturing or otherwise, which may seem to the Company 
capable of being conveniently carried on in cx)iincction with the above or 
calculatetl directly or indirectly to enhance tlie value of or render profitable 
any of the company's properties or rights; 

(i) To acquire and undertake the whole or any pait of the business, property 

and liabilities of any person or company carrying on any business which 
the Company is authorised to carry on or possessed of property suitable 
lor the purposes of the company: 

(/) To enter into any arrangements with any governmeiu or authorities, supreme, 
municipal, local or otherwise, that may seem conducive to the company's 
objects or any of them and to obtain from any such government or audio 
rity, any rights, privileges and concessions which the company may think 
It desirable to obtain, and to carry out, exercise and to comply with an) 
such arrangements, rights, privileges and concessions: 

(k) To take or otherwise acquire and hold shares in any other company ha\ing 

objects altogether or In part similar to those of this company or carrying 
on any business capable of being conducted so as directly or indirectly to 
benefit this company; 

(l) To establish or support or aid in establishment or support of associations, 

institutions, funds, trusts and conveniences calculated to benefit the 
employees or ex-employees of the company or the dependants of such 
persons, and to grant pensions and allowances, and to subscribe or guaran¬ 
tee money for charitable or benevolent objects or for any exhibition or for 
any public, general or useful object: 

(m) To promote any company or companies for the purpose of acquiring all oi 

any of the property, rights and liabilities of the Company, or for any 
ot^ purpose which may seem directly or indirectly calculated to Ijencfit 
this Company: 

(rt) Generally to purchase, take on lease or in exdiange, hire or otherwise acquire 
any movable or immovable property or any rights or privileges which 
the company may think necessary or convenient for the purposes of its 
business and in particular any land, buildings, easements, machinery, plant, 
and stock 

(o) To constnta, maintain and alter any buildings or Itoories and works ncccs 

sary or convenient for the purpose of the Company: 

(p) To construct, impiove, maintain, develop, altar, repair, pull down and 

restore, work, manage, carry out or control any toads, ways, tramways, 
railways, docks, piers, branches or tidings, bridges, soierimirs, waterwavs 
wharves, mills, engines, manufactories, ware houses, efoctric works, diops. 
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iwm, and other worki and ommknees whldi may seem calculated <feectly 
or indirecily to advance the compatiy's interests; and to oontrihute to« 
subsidise or otherwise assist or take part in the ccm^nictioft. Inq^tovs^ 
mentt working, managetnortt carrying out or control thereof: 

(f) To invest and deal with moneys ol the company not immediately required 
in such manner as may from time to time be determined: 

(r) To lend money to sudh persons or companies and on such terms as seenk 

expedient and in particular to customers and others having dealings with 
the company, and to guarantee the performance of contracts by any such 
persons or companies: 

(s) To receive money on deposit or loan upon such terms as the company may 

approve: 

(/) To borrow or raise or secure the payment of money in such manner as the 
company shall think fit, and in particular by the issue of dd)entures or 
debenture-stock, perpetual or otherwise, charged upon all or any of the 
company’s property both present and future including the uncalled capital 
and to purchase, redeem, or pay off any such securities: 

(ii) To remunerate any person or company for services rendered or to be rendered 
or in placing or assisting to place or guaranteeing the placing of any 
debentures, debenture stock or other securities of the company, m: in or 
about the formation or promotion of the Company or the conduct of its 
business: 

(v) To draw, make, accept, indorse, discount, execute and issue promissory notes, 

hills of exchange, bills of ladings, railway receipts, warrants, debentures 
and other negotiable and transferable instruments; 

(w) To sell or dispose of the undertaking of the company or any part ^hereof 

for such consideration as the company may think fit and in particular 
for shares, debentures or other securities of any other company having 
objects altogethar or in part similar to those of this Company: 

(x) To amalgamate with any other company or body or persons; 

(y) To do all or any of the above tilings in any part of the world as principals, 

agents, contractors, irUsStees or otherwise, and either alone or in conjunc* 
tion with others: 

(z) To do such other things as arc incidental or conducive to the atlainment of 

the above objects: 

The objects set forth in any sub-clauses of this clause shall not, except where the 
context so requires, be in anywise limited or restricted by refetence to or iufesenoe 
from the terms of any other such sub clause or by the name of the Company. None of 
such sub-clauscs or the objecu therein specified or the powers thereby conferred shall 
be deemed subsidiary or auxiliary merely to tlie objects mentimied in the first sub^dauie 
of this clause. 

4. The liability of the members is limited. 

5. The initial capital of the company is Rs. 5,00,000/> (Rupees five lacs) divided 
into one thousand preference shares of Rs. 100/- each and 40,000 ordinary shares of 
Rs. 10/* each with powers to increase or reduce the capital, to divide the share tn the 
capital for the time being into several classes and to attach thereto respectively sudk 
preferential, deferred, qualified or special rights, privileges or condittons as may be 
determined by or in accordance with the regulations of the Company and to vary* 
modify or abrogate any sudi rights, privileges or conditions in su^ manner as may 
Cor the time being be provided by the relations of the Company and ocmaedidate or 
Sttt^divlde the shares and issue shares of higher or lower denominatloiis. 

We the several persons, [see the last portion Form Itq, 
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Memormdum af Association of a Company limited by gaataniee and te^stered in 
pursuance of section 26 of the Indian Companies Act, I9i3^ 

MEMORANDUM OF ASSOCIATION 
of 

THE.ASSOCIATION/INSTITUTE/SOCIETY. 

1. The name of the Association is Association. 

2. The registered of&ce of the Association will be situate at 

5. The object for which the Association is established are: — 

(1) To 

(2) To 

(S)To 

(4) The doing of all such other lawful things as are incidental or conducive to 
the attainment of the above objects. 

4. The income and property of the Association shall be applied solely, towards 
the promotion of the objects of the Association as set forth in the memorandum of 
assodatkm ; and no portion thereof shall be paid or transferred, directly or indirectly, 
by way of dividend, bonus, or otherwise by way of proGt, to the zncmbers of the 
Association: 

Provided that nothing herein shall prevent the payment, in good faith, of remu- 
neratitm to any officers or servants of the Association, or to any member thereof, or 
other person, in return for any services actually rendered to the Association: 

Provided further that no member of the council of management or governing body 
of the Association shall be appointed to any salaried office of the Association, or any 
office of the AsskKtation paid by fees, that no remunera^tion shall be given by the 
Association to any member of such council or governing body except repayment of 
out-of pocket expenses and interest on money lent or rent for premises demised to 
the Association. 

5. The fourth paragraph of this memorandum of association is a condition on 
which a license is granted by the Government to the Association in pursuance of sec* 
tion 26 of the Indian Companies Act, 1915. 

6. The liability of the members is limited. 

7* Every member of the Association undertakes to contribute to the assets of the 
Assodation, in the event of the same being wound up during the time that he 
is a member, or within one year afterwards, for payment of the debts and liabilities 
of the Association contracted before the time at which he ceases to be a member, and 
of the costs, charges and expenses of the winding-up of the same, and for the adjust¬ 
ment of the rights of tlie contributories amongst themselves, such amount as may be 
required not exceeding Rs. 

8. If upon the winding up or dissolution of the Association there remains after 
satisfaction of all its debts and liabilities, any property wliatsoevcr, the same shall not 
be paid to or distributed among the members of the Association, but shall be given 
or transferred to some other institution or institutions having objects similar to the 
objects of the Association, to be determined by the members of the Association at or 
before the time of dissolution, and In default thereof by such Court as may have 
jurisdiction in the matter. 

9, True accounts shall be kept of the sums of moneys received and expended by 
the Association and the matter in respect of which such receipt and expenditure 
place, and of the property, credits and Uabilittes of the Afsodacion, and subject to any 
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itaaofitble restdctions as to tbe time and maitacr ci insp^tiog the same that may be 
imposed in accoidance with the regulations for the time being of the Association, shall 
be open to the inspection of the members. Once at least in every year, the accounts 
of t^ Association shall be examined and the correctness of the l^lance-sheet ascer¬ 
tained by one or more properly qualified auditor or auditors. 

We, the several persons whose names and addresses are subscribed, are desirous of 
being formed into an association in pursuance of this mranrandum of association. 


1 

Names. 

Addresses. 

Desaiptions. 

1 




Witness to the above signature of.Name. 

Address.Description. 

Witness to the above signature of. 

[N. B, Charitable and religious societies, scientific societies, law societies, clubs, 
schools, colleges, hospitals, exdianges and many other miscellaneous societies have 
been registered without the word * limited*’ under the above mentioned provision 
of the law.] 

FIRST OBJECT CLAUSE OF A COMPANY TAKING OVER THE BUSINESS 
OF OR AMALGAMATING WITH ANOTHER COMPANY. 

FORM 13. 

(1) To Acquire a going Concern, 

1. To acquire and take over as a going concern the business now carried on 
at under the style or firm of , and all the assets and liabilities 

of the proprietors of that business in connection therewitli and with a view thereto to 
enter into the agreement referrctl to in clause—of the Company’s articles of association, 
and to carry the same into effect with or without modifications. 

FORM 14. 

(2) Another, 

1. To acquire kc, and with a view thereto to adopt and carry into 

effect, with or without modification an agieement which has already been prepared 
and if expressed to be made between A. of the one part and B. 

on behalf of the Company of tiie other part and a copy whereof has for the purpose 
of identification been subrnribed by [pleader, solicitor or advocate.} 

FORM IS. 

(3) To Acquire and Amaigamate with other Concerns, 

1. To acquire, take over, and amalgamate with the undertidcing of the 
Co., Ltdi. and of the Co, Ltd. and with a view thereto to enter Into the 

agmemetits kc. 
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FORM 1C 

(4) To Acquire the Undertaking of a Company and Shares therein, 

1. To acquire and take over the undertaking of the Co, Lfcd., and with 

a view thereto acquire all or any of Che shares, debts and liabilities of that company, 
and for that purpose to adopt the agreement dated and made between 

A. of the one part and B. of the other part and to carry the 

same into effect Sec. 


MAIN OBJECT CLAUSES OF COMPANIES. 

FORM 17. 

Aerial Conveyances, 

1. To establish, maintain, and work lines of aerial conveyance between 

and and between other places to be from time to time selected by the Company. 

2. To carry passengers and goods by air, railway, motor conveyances, ships, boats, 
vessles, barges and other means. 

3. To manufacture, buy, sell, prepare, let on hire, and deal in aerial conveyances 
of all kinds and the component parts thereof, and all kinds of machinery and apparatus 
for use in connection therewith. 

4. To carry on die business of mechanical engineers, motor engineers, electrical 
engineers, manufacturers and suppliers of atomic power, and ground engineers in all 
their branches. 

5. To acquire, provide and maintain hangars, garages, sheds, aerodromes and 
accommodation for or in relation to aerial conveyances. 

6. To establish and maintain schools and work shops for training students, appren* 
tices and as fliers, pilots, ground engineers, motor engineers, mechanical engineers and 
electrical engineers. 

ASSURANCE AND INSURANCE COMPANIES. 

FORM la. 

(1) Life Assurance Company, 

1. To carry on the business of a Life Assurance Company as provided in the 
Insurance Act, being Act IV of 1938 or any other Act which may, in future amend, 
modify, extend or replace the said Act. 

2. To carry on the business of life assurance in all its branches, and in particular 
to grant or effect assurances of all kinds for payment of money by way of single pay* 
ment or several paymens, or by way of immediate or deferred annuities or otherwise 
upon the happening of all or any of the following events, namely, the death, or marriage 
or birth, or survivorship, or failure of issue of, or the attaiqment of a given age, of 
or by any person or persons, or the expiration of any fixed or ascertainable^ period, 
or the occurrence of any contingency or event which would or might be taken to affect 
the interest, of any person or persons in any property and also (in connection with 
assurance on the life or lives of the same person or persons, but not otherwise) to 
grant assurances payable upon or after the happening of personal injuries caused by 
accident of any description or upon the happening of sickness or bodily or mental 
incapacity. 

3. To grant anntdties of all kinds, whether dependent on human lile or other* 
wise and whether immediate or deferred and whedier contingent or otherwise* 
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To itcassim countaT'reassute all or any risk and to undertake all kinds of 
leassurance and csoimter-reassurance cofuiected with any of the business aforesaid* 

5. To give to any class or section of those who assure, or have other dealings 
witik the company, any rights over or in relation to any fund or funds, or right to 
participate in the profits of the company or in the profits of any particular brandt 
or part of iu business, or any other special privily, advantages or benefits* 

FORM IR* 

(2) Accident Insurance. 

1. To grant assurances of all kinds for payment of money by way of a single 
payment or by several payments, or by way of annuities, or otherwise, upon the 
happening of personal injuries caused by accident ol any description, or upon the 
happening of sickness or bodily and mental incapacity, and generally to carry on the 
business of accident insurance in all its branches* 

FORM 20. 

(S) Fire Insurance (.omlmny. 

1. To carry on the business of fire insurance in all its branches, and to grant 
insurances against injury or damage to or loss of property directly or indirectly caused 
by or resulting from fine, lightning or explosion, 

FORM 21, 

(4) Marine Insurance Company, 

1, To can 7 on the business of marine insurance in all its brandies, and in 
particular, without prejudice to the generality of the foregoing words to make or 
effect insurances on ships, vessels, lx>afs and crafts of all kinds, and on goods, mer¬ 
chandise, live or dead stock, luggage, effects, specie, bullion, or otlier properly, 
res]>ondenUa and bottomry interests, commissions, profits and freights. 

2. To carry on all kinds of transit insurance business, and generally every kind 
of insurance and re insurance business, except the issuing of policies of assurance upt>n 
human life. 


FORM 22. 

(5) Provident Imurance Society. 

1. To carry on the business of a Provident Insurance Society as provided in the 
Insurance Act being Act IV of 1958, or any other Act which may in future amend, 
modify, extend or replace the said Act. 

2. To receive premiums or contributions for insuring money to be paid by the 
Company to its policy-holders, their nominees or assignees on the birth, or marriage 
of any person or on the death of the person paying tlie premium or oantribution or 
his wife, child, parent, brother or sister, or on the happening of such other con¬ 
tingencies as are or may be presaibed under the aforesaid Act or Acts* 

S* [Select any otho: clause (not inconsistent with Act IV of 1958) from Form No* 18 
that may be considered suitable}* 

4* To carry on the business of a life Assurance Company under the Insurance 
Act {Act IV of 1958) by fulfilling the txmditiom laid down in the said Act whenever 
the Company may deem it exj^ient to do ao* 
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(6) Insurance of all kinds, 

L To carry on all kinds of insurance business, and all kinds of guarantee and 
iodemnity business, and in particular, without prejudice to the generality of the 
foregoing words, to carry on life, fire, marine, accident, employers’ liability, worknra’s 
compensation, disease, sickness, survivorship, failure of issue, burglary, robbery, theft, 
fidelity and transit insurance. 

2. To grant annuities of all kinds, whether dependent on human life or other¬ 
wise and whether perpetual or terminable, immediate or deferred, absolute, contingent 
or otherwise. 

3. To lend and advance money upon or without security, including the lending 
of money upon policies issued by the Company or in respect of which it is liable, 
and to apply any of the funds of the Company in buying up, cancelling, extinguishing, 
or obtaining a release from any policy, contract, or liability. 


BANKINC, FINANCIAL AND LOAN COMPANIES. 

FORM 24. 

(1) Banking Company, 

1. To carry on the business of banking in all its departments, including the 
accepting of deposits of money on current account or otherwise subject to withdrawal 
by t^eque, draft or order. [Here put in all ox any of the clauses (1) to (17) of s. 277F 
{ante) or s. 6 of the (Indian) Banking Companies Act, 1949 in App. E post,'I 


FORM 25. 

(2) Financial Company, 

1. To lend money and negotiate loans. 

2. To draw, accept. Indorse, discount, buy, sell, and deal in bills of exchange, 
promissory notes, bonds, debentures, coupons and other negotiable instruments and 
securities. 

3. To issue on a>mmission, subscribe for, take, acquire and hold, sell, exchange 
and deal in shares, stock, bonds, obligations or securities of any Government, local, 
authority or company. 

4. To form, promote, subsidise and assist companies, syndicates and firms of all 
kinds. 

5. To give any guarantee for the payment of money or the performance of any 
obligation or undertaking. 

6. To undertake and execute any trust. 

7. To acquire, improve, manage, work, develop, exercise all rights in re^^t of 
leases and mortgages, and to sell, dispose of. turn to account, and otherwise deal with, 
property of all kinds, and in particular, land, buildings, concessions, patmits» business 
concerns and undertakings. 

8. Generally to carry on and undertake any business, undertaking transaction or 
operation commonly carried on or undertaken by bankers, capiialifts, promoters, 
financiers, concessionaries, txmtracuurs, merdiants and nny otto 
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FORM 2C 

(3) Loan Company, 

]* To borrow or tak« deposits ol money at interest or otherwise from any periKm 
or persons, local authority or Govemment and advance, lend or deposit any such 
money or other moneys of the Company for the time being on such security or other¬ 
wise as the Company may deem expedient. 

2. To acquire any movable or immovable property whidi the Company may 
think it desirable to acquire by way of investment or with a view to re-sale or 
otherwise. 

3. To carry on business as capitalists and financiers and to carry on any other 
business which may seem to be capable of being conveniently carried on in connection 
with any of the objecu of the company, or calculated directly or indirectly to enhance 
the value of or facilitate the realization of, or render profitable, any of the Company*s 
securities, properties or rights. 


FORM 27. 

Building Company, 

1. To purchase, take on lease or in exchange, or otherwise acquiic any lands 

and buildings in/at—or elsewhere, and any estate or interest in, and any nghts 

connected with, any such lands and buildings. 

2. To develop and turn to account any land acquired by or in which tlie 

Company is interested, and in particular by laying out and preparing the same for 
building purposes. 

8. To construct, maintain, improve, develop, work, control and manage any 

water-works, gas-works, reservoirs, roads, tramways, electric power, heat and light 
supply works, telephone works, hotels, clubs, restaurants, l)aths, places of wori%hip, 
places of amusement, pleasure grounds, parks, gardens, reading rooms, stores, shops, 
dairies, and other works and conveniences which the company may think directly or 
indirectly conducive to those objects, and to contribute or otherwise assist or take 
part in the construction, maintenance, development, working, control and management 
thereof. 

4. To carry on all or any of the following businesses, namely, of builders and 
contractors, decorators, merchants and dealers in stone, sand, lime, bricks, cement, 
timber, hardware and other building requisites, brick and tile and terra-cotta makers, 
job masters, carriers, licensed victuallers, and house agents. 


FORM 26. 

Brickmakers and Potters, 

1. To carry on the bunness of manufacturers of bricks, tiles, pipes, pottery, 
earthenware, diina and terra-cotta and ceramic wares of all kinds. 

2. To carry on the business of paviors and manufacturers of and dealers in 
artificial susne, whether fixr buiktU^i, paving or other purposes, 

5* To cany on the busineits of Idol makers and painters, 

[Here may be inaerioii the last para of Form 27|. 
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FORii ad. 

Carrying Company, 

K To carry on all or any of the following businesses, that is to say, general 
^carriers, railway and fonvarding agents, warehousemen and common carriers and any 
other business which can conveniently be carried on in connection with the above. 

2. To carry passengers and goods by any conveyance whatsoever on land or water. 

3. To carry on die business of general contractors. 

FORM ao. 

Chemists and Druggists. 

1. To carry on the business of chemists, druggists, oilmen, importers and manu¬ 
facturers of and dealers in pharmaceutical, medical, chemical, industrial and other 
preparations and articles, compounds, cements, oils, paints, pigments and varnishes, 
drugs, dyewarc, and paint and colour grinders, makers of and dealers in proprietary 
articles of all kinds, and of electrical, chemical, photographical, surgical, and scientific 
apparatus and materials. 

2. To buy, sell, manufacture, refine, manipulate, import, cxjwrt, and deal in all 
substances, apparatus, and things capable of })cing used in any such businesses as 
aforesaid, or required by customers of or persons having dealings with the Company, 
either by wholesale or .retail. 

$. To carry on business as protiders of all requisites for hospitals, patients and 
invalids. 


FORM 31. 

Cinema and Film Company. 

1, To carry' on the business of proprietors or managers of theatres, places and 
halls, studios, and cinematographic shows and exhibitions, both silent and talkie, and 
to permit tlic Cxjmpany’s premises to be used for such other purposes as may seem 
expedient. 

2. To purchase, hire or otherwise acquire any photographic and other apparatus 
in connection with cinematographic shows and exhibitions. 

S. To produce cincmatograpli^ films, and to let on hire or sell the same. 

4. To import foreign films, machinery, apparatus, camera &€., and to cxi>ort 
Indian films to foreign countries, 

5. To purchase films or to take on lure films from other persons and to re-let 
on hire the same. 

6. To acquire by purchase, lease, grunt, assignment, transfer, exchange or other¬ 
wise lands, gardens, premises and to erect buildings, cinema liou.scs or houses for show 
pictures, studios, lalxjiratory, factory, and to carry on any business capable of being 
conducted so as to diiccily or indirectly licncfit the Coiniiany, 


FORM 32. 

Cycle Manufacturing Company. 

1. To carry on the business of manufacturing cycles, bicycles, tricycles and 
carriages of all kinds, and of all articles and things used in the manufacture, main¬ 
tenance and working thereof, and also srf! apparatus and implements and things for 
use in sports or games. 
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2. To carry on the business of medianical engineers* machinists, fitters, mill* 
weights, founders, wire drawers, tube makers, metallurgists, sadlers, galvanizers, 
japanners, annealers, enamcllers, painters, spray painters, electro-platers and packing 
case makers. 

S. To buy. repair, alter, and deal in apparatus, machinery, materials and artklef 
of all kinds which shall be capable of being used for tlie purposes of any business 
herein mentioned or likely to be required by customers of any such business. 


FORM 33. 

Dairy Company. 

1. To carry on the business as prcKlucers of, and dealers in dairy, farm and 
garden produce of all kinds, and in particular milk, cream, butter, ghee, cheese, poultry, 
eggs, fruits and vegetables. 

2. To carry on business as cow keepers, buffalo keepers, goat keepers, farmers, 
millers and market gardeners, and as manufacturers of all kinds of condensed milk, 
milk-powder, jam, pickles and preserved provisions of all kinds. 


FORM 34. 

Drapers and Furnhhers. 

1. To carry on ihe business of dra[>crs and furnishers in all its branches. 

2. To carry’ on all or any of the busim*s.H of silk mercers, silk sveavers, cotton 
spimicrs, cloth manufatturers, furiiers, halH'rdasheis, hosiers, manufacturers, im¬ 
porters and wholesale and retail dealers of and in textile fabrics of all kinds, milliners, 
dessmakers, tailors, hatters, clothiers, outfittcis, glottis, lace manufacturers and feather 
dressers. 


FORM 3S. 

FJectric Company. 

1. To carry on the business of electrical engineers and contractors, suppliers of 
clccinciiy, atomic jx>wcr, nianufactuiers of and dealers in clcciiic, magnetic, galvanic, 
and othc^ apparatus, mechanical engineers, suppliers of electric light, heat, sound and 
power, and to acquire any inventions &c,, and to constntci raih\^ys and tramways and 
work ilie same by steam gas, oil, clc*ctricily or other power. 

2. To carry on in any part of India, Pakistan and Burma or elsewhere the 
badness of an electricity supplying company in all its branches, and in particular 
to construct, lay down, establish, fix, and carry out all necessary cables, wires, lines, 
accumulators, lamps and works, and to generate, accumulate, distribute and supply 
electricity and light and power to cities, streets, docks, markets, theatres, buildings and 
places both public and private. 

3. # To carry on the business of electricians, mechanical «igincen, suppliers of 
electricity lor ihe purpose of light, heat, moti^X! power, or otherwise, and manufac¬ 
turers of and dealers in all apparatus and things required for or capable of being 
used in cofuiection with tlie generation, distribution, supply, accumulation and 
employment of electricity. 

4. To manufacture, import, export deal in wholesale or retail any radiographs, 
phonographs, dictaphones, televkkm sets and all sorts of electrical and wireless 
instniments and articks, 
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FORM 36. 

Guarantee and Indemnity Company 

1. To guarantee the fidelity of persons filling or about to fill situation of trust 
or confidence, and the due performance and discharge by such persons of all or any 
of the duties and obligations imposed on them by contract or otherwise. 

2. To guarantee the due performance and discharge by receivers, official and other 
liquidators, committees, guardians, executors, administrators, trustees, attorneys, brokers, 
and agents of their respective duties and obligations. 

8. To guarantee the payment of money secured by or payable under or in respect 
of debenture bonds, debenture stock, contracts, mortgages, chaiges, obligations, and 
securities of any company or of any authority, Central, Provincial, municipal, local, or 
otherwise, or of any persons whomsover, whether corporate or not. 

4. To guarantee persons filling or about to fill situations of trust or confidence 
against liabilities in connection therewith, and in particular against liabilities resulting 
from the misconduct of any co*trustee, co-agent, sub-agent, or other person, or from 
the insufficiency, imperfection, or deficiency of title to property or in any security, or 
from any bankruptcy, insolvency fraud, or tortious act on the part of any other 
persons, or from any error of judgment or misfortune. 

5. To guarantee the title to or quiet enjoyment of property either absolutely or 
subject to any qualifications or conditions, and to guarantee persons interested or about 
to become interested in any property against any loss, actions, proceedings, claims, or 
demands in respect of any insufficiency or imperfection or deficiency of title, or in 
respect of any incumbrances, burdens, or outstanding rights. 

6. Generally to carry on and transact every kind of guarantee business, and 
every kind of indemnity business, and every kind of counter guarantee and counter 
indemnity business, and generally every kind of insurance and re-insurance business, 
whether of the like or a different kind, and whether now known or hereafter devised 
except the issuing of policies of insurance upon human life, fire insurance and marine 
insurance. 

7. To contract with leaseholders, borrowers, lenders, annuitants, and others for 
the establishment, accumulation, provision, and payment of sinking funds, redemption 
funds, depreciation funds, renewal funds, endowment funds, and any other special 
funds, and that either in consideration of a lump sum or of an annual premium or 
otherwise, and generally on such terms and conditions as may be arranged. 

8. To furnish ,and provide deposits and guarantee funds required in relation to 
any tender or application lor contract, concession, decree, enactment, property, or 
privilege, or in relation to the carrying out of any contract, concession, decree, or 
enactment. 

9. To receive money, securities, and valuables of all kinds on deposit at interest 
or for custody, and generally to carry on the business of a safe deposit company. 

10. To lend, deposit, or advance money, securities, and property, to or witli 
such persons and on such terms as may seem expedient. 

11. To carry on any other bu-siness which may seem to the Company capable of 
being conveniently carried on in connection with the above or calculated directly or in¬ 
directly to enhance the value of or render profitable any of the Company’s properties 
or rights. 

12. To grant policies or enter into contracts for or in respect of the matter 
aforesaid on such terms and conditions as may be arranged, 

15. To accumulate capital for any of the purposes of the Company and to appro¬ 
priate any of tbc Company's assets to specific purposes, either conditionally or un¬ 
conditionally, and to admit any class or section of those who Insure or have any 
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dealiitgfl with the Company to any share in the profits thereof, or in the profits of 
any particular branch of the Company, business, or to any other special r%h(s, 
privileges, advantages, or benefits. 

14. To acquire and undertake the whole or any part of the business, property 
and liabilities of any person or company carrying on any business which the Company 
is authorized to carry on, or possessed of property suitable for the purposes of the 
Company. 

15. Generally to purchase, lake on lease, or in exchange, hire or otherwise acquire 
any movable and immovable property or actionable claim and any rights or privileges 
which the Company may think necessary or convenient with reference to any of these 
objects, or the acquisition of which may seem calculated to facilitate the realization 
of any securities held by the Company, or to prevent or diminish any apprehended loss 
or liability, or which may seem capable of being profitably dealt with by way of resale 
or otherwise, and in particular any land, buildings, ground, rents, reversions, policies 
of assurance, life interests, choscs in action, book debts and other assets. 

16. To pay, satisfy or compromise any claims made against the Company which 
it may seem cxpetlicni to pay, satisfy or compromise notwithstanding that the same 
may not be valid in law. 


FORM 37, 

Hotel Company. 

1. To carry' on the business of hotel, restaurant, cafe, tavern, beer-housc, refresh¬ 
ment room and lodging-house keepers, licensed victuallers, wine, beer, and spirit 
merchants, impoiters and manufacturers of aerated, mineral, and artificial waters and 
other drinks, purveyois, caterers for the public generally, carriage, taxi, motor ear 
and motor lorry proprietors, dairy men, ice merchants, importers and brokers of fexxi, 
live and dead stock and foreign produce of all descriptions, hairdressers, perfumers, 
chemists, proprietors of clubs, baths, diessing i€x>ms, laundries, reading, writing and 
newspaper rooms, libraiies, grounds, and places of amusement, recreation, sport, enter¬ 
tainment and instruction of all kinds, tobaao, cigar and cigarettes merchants, agents 
for railway and shipping companies and taitiers, thcatiical and opera-box office pro¬ 
prietors and general agents, and other businesses which can conveniently be carried 
on in connection therewith. 


FORM 36. 

Import and Export Company. 

1. To carry on all or any of the business of importers, exporters, refrigerators, 
shipowners, shipbuilders, caterers of ship or oilier vessels, warehousemen, merchants, 
ship and insurance brokers, carriers, lorwarding agents, warfingers, sheep fiurmen, 
stock owners and breeders, pasturers, gra/iers, presenters and packers of provisions of 
all kinds, quarry owners, brtckinakers. tannen, carpenters and mechanical engineers 
&c., &€, 


FORM 39, 

' Jewellers. 

1. To carry on business as goldsmiths, silversmiths, jewellers, gem nierdiaitts, 
watch and clock repairers, electro-platers, dressing bag makers, importers and exporters 
of bullion, and buy, sell and deal (wdioiesale and retail) in bullion, predous stones, 
jewellery, watches^ clocks, gold or silver plates, cups, shields, electro-plate, cutlery, 
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dc^ssing bags> bronzcs» articles of vertu, objects of art, and sudi other articles and 
goods as the company may consider capable of being conveniently dealt in relations to 
its business, and to manufacture and establish factories for manufacturing goods for 
the above business. 


FORM 40. 

Laundry. 

1. To carry on at and elsewhere the business of a steam and general 

laundry, and to wash, clean, purity, scour, bleach, wring, dry, iron, colour, 
dye, disinfect, renovate and prepare for use all articles of wearing apparel, 
household, domestic and other cotton, silk, and woollen goods, linen and fabrics of 
all kinds, and to buy, sell, hire, manufacture, repair, let on hire, alter, improve, 
treat and deal in all apparatus, machines, materials and articles of all kinds, which 
arc capable of being used for any such purposes. 

FORM 41. 

Meat and Cattle Importing Company. 

1. To carry' on the business of importers of meat, live cattle and sheep, and also 

(hat of dealers in cattle and sheep geneially, and in all branches of such respective 

trades or businesses. 

2. To buy and sell by wholesale or retail in India or elsewhere, all kinds of 
meat, and generally to carry on the trade or business of a meat salesman in all its 
branches. 

3. To acquire by purchase* or otherwise ranches and sheep farms and to carry 

on the trades or businesses of cattle rearers and sheep fanners, fellmongcring, tanning, 

and w'arehousing, generally, preserved meat manuiacturers, dealers in hides, fat, tallow, 
grease, offal, and other animal products. 

4. To erect and build abbattoirs, frec/ing houses, warehouses, shells, and other 
buildings necessary or expedient for the put poses of the Company. 

5. To purchase, charter, hire, build, oi otherwise acquire, steam and other 
ships or vessels and to employ the same in the ronveyaiice of passengers, inails and 
merchandise of all kind.s, and to cam on the business of shi[) owners, barge owners, 
and lightermen in all its branches. 


FORM 42. 

Mechanical Engineers. 

1. To carry on the business of iron-founders mechanical engineers, manufacturers 
of machinery and implements of all kinds, tool-makers, brass-founders, metal-workerSi 
boiler-makers, mill-wrighis, iron and steel converters, smiths, wood-workers, builders, 
painters, metallurgists, eic^ctrlcal engineers, waterworks engineers, manufacturers and 
suppliers of atomic power, gas generators, framers, printers, carriers and merchants, 
and to buy, sell, manufacture, repair, convert, alUT, let on hire, and deal in 
machinery, implements, rolling .<itock, and hardware of all kinds, and to carry on any 
other business which may seem to the Company capable of being conveniently carried 
on in connection with the above, or otherwise calculated, directly or indirectly, to 
enhance the value of any of the Company*s property and rights for the time being. 

2. To undertake and execute any contracts for works involving the supply or 
use of any machinery, and to carry out any auxiliary or other works eotnprised In 

works. 
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mMUM 43. 

Mining Company. 

1. To purchase, take on lease, or otherwise acquire any mines, mining rights, 

and metaliferous land in.or elsewhere, and any interest therein, and to 

explore, work, exercise, develop, and turn to account the same. 

2. To crush, win, get, quarry, smelt, calcine, refine, dress, amalgamate, mani¬ 
pulate, and prepare for marker, ore, metal and mineral substances of all kinds, and 
to carry on any other metallurgical operations which may seem conducive to any of 
the objects of the Company. 

B. To buy, sell, manufacture, and deal in minerals, plants, machinery, itnple- 
menls, conveniences, provisions, and things capable of being used in connection with 
metallurgical operations, or required by workmen and others employed by the 
Company. 

4. To construct, carry out, maintain, improve, manage, work, control, and 
superintend, any roads, wa^s, tramways, railways, bridges, reservoirs, water-courses, 
aqueducts, wharves, furnaces, mills, crushing works, hydraulic works, electrical works, 
atomic works, factories, %varchouses, shops, and other works and conveniences which 
may seem directly or indirectly conducive to any of the objects of the Company, and 
to contribute to. subsidise, or otherwise aid or take part in any such ojwadons. 

5. To search for, get, work, raise, make merchantable, sell and deal in iron, 
coal, ironstone, brickcarth, fire-clay, mica, lead, tin, copper, graphite, manganese, 
asbestos and other metals, minerals and substances and to manufacture and sell fuel and 
oilier products. 

6. To carry on business as manufacturers of chemicals and manures, distillers, 
dyeraakers, gas-makers, inamctallurgists and mechanical engineers and to carr)' on Sec. 


FORM 44. 

Motor Cat Manufactufing Company. 

1. To carry on the business of manufacturers, hirers, repairers, cleaners and storers 
of motor cal's, motor cyclc?s, motors, motor lx>ats, motor launches, motor buses, motor 
lorries, motor vans, aeroplanes, sea planes, gliders and other conveyances of all descrip¬ 
tions whether propelled or assisted by means ol petrol, spirit, steam, gas, electricity, 
animal, atomic or other powei's and of engines, chasis, Ixxlies and other things used for, 
in or in connection with the above mentioned things. 

2. To buy, sell, let on hire, repair, alter any machineiy, com|>onent parts, 
accessories and fittings of all kinds for things mentioned in clause 1 above or in, 
or capable of being used in connection with the manufacture, maintenance and W'Orking 
thereof. 

3. To carry on the business of gaiage keepers and suppliers of and dealers in 
petrol, ekclticity, atomic and other motive power to tilings mentioned in clause 1 
above. 

4. To carry on the business of mechanical engineers, electrical engineers, fiom* 
foundeis, metalluigista and painters. 

5» To do kll other things as ate conducive to tlie attainment of the 
objects. 
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FORM 49. 

Motor Omnibus Company. 

1. To carry on at and elsewhere the business of running motor omni¬ 

buses* taxicabs^ tractors* lorries and motor cars of all kinds and on all such lines as 
the Company may think fit and transport passengers and goods and generally to carry 
on the business of common carriers by land and water by any vehicle whatsoever. 

2. To carry on the business of manufacturers of motor omnibuses* motor cars* 
lorries* taxicabs &c., and generally of all kinds of omnibuses and vehicles for the transport 
of persons and goods* whether propelled or moved by electricity* atomic energy* steam 
oil* vapour, gas, or other motive or mechanical power. 

S, To carry on the business of mechanical engineers and carriage builders in all 
their respective branches. 

4. To manufacture* buy, sell, exchange, alter* improve, manipulate* prepare for 
market* and otherwise deal in all kinds of plant, machinery* apparatus, tools, utensils* 
and things necessary or convenient for canying on any of the above business or usually 
dealt in by persons engaged in the like business. 

FORM 46* 

Company to run Aerial Conveyances, 

1. To establivli maintain and work lines of aerial conveyances, aeroplanes, sea¬ 
planes* gliders* airships* &c. between two or more places in India and between otiier 
places in and outside India to be from lime to time selected by the company. 

2. To manufacture, buy, sell, prepare, lei on hire and deal in aerial conveyances 
of all kinds and the component parts thereof* and all kinds of machinery and apparatus 
for use in connection therewith. 

5. To acquire, construct, pro\ide, and maintain aerodromes, hangars, sheds* 
garages and accommodation for or in connection with all kinds of aerial conveyances. 

4. To train and to employ ground engineers* pilots* fliers* assistants* meclianical 
and electrical engineers. 

[Here insert selected paias from Forms Nos, 44 8c 45]- 

FORM 47. 

Newspaper, .Magazine, Printing, Publishing tc,, Company. 

1. To carry on business as proprietors and publishers of newspapers, magazines* 
periodicals* journals* books and other literary works and undertakings. 

2. To carry on all or any of the business of printers, stationers, lithographers, 
type-founden* sterco-typers, electro typers, photographic primers, photo-lithographers* 
chrome-lithographers* engravers, die-sinkers, book-binders, designers, draughtsmen* 
paper and ink manufactuiers* book-$(41crs* |>ub1ishers, advertising agents, and dealers 
in or manufacturers of any other articles or things of a character similar or analogous 
to the foregoing or any of them or connected therewith. 

5. To undertake and transact all kinds of agency or business whidi may be con¬ 
veniently carried on along with any of the above businesses. 

4. To provide for and furnish or secure to any members or customers of the 
Company* or to any subscribers to or purchasers of any publication of the Company, 
or of any coupons or tickets issued with any publications of the Company any con¬ 
veniences* advantages, benefits or special privileges which may seem expedient and 
cither gratuitously or otherwise. 
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FORM 48. 

, Patent Medicines* 

1. To carry on the manufacture and sale of patent medicines and preparations, 
and generally to carry on the business of manufacturers, buyers, and sellers of and 
dealers in all kinds of medicines and medical preparations and drugs whatsoever and 
obtain patents for them. 

2. To carry on all or any of the businesses of chemists, druggists, chemical manu' 
features, and importers and manufacturers of and dealers in pharmaceutical and 
medical preparations. 

S. To manufacture, buy, sell, and deal in mineral water, wines, cordials, liquers, 
soups, broths, and otlier restoratives or food, specially suitable or deemed to be 
suitable for invalids and convalescents. 

4. To adopt such means of making known the products of the Company as may 
seem expedient, and in particular by advertising in the press, by circular, by purchase 
and exhibition of works of art or interest,, by publication of books and periodicals, 
and by granting prizes, rewards, and donations. 

FORM 49. 

Peholeum and Mmctal Oil Company* 

1. To carry on the business of extracting, pumping, drawing, transporting and 
purifying and dealing in petroleum and other mineral oils. 

2. To search for, inspect, examine and explore, work, take on lease, purchase 
or otherwise acquire lands and places which may seem to the Company capable of 
affording supply of mineral oil, and to establish, utilize and turn to account pumping 
stations, pipe-lines 'ind other works and conveniences suitable for the purpose. 

FORM 50. 

Qjuai^y Masters and Pavioun, 

1. To carry on business as quarry masters and stone meichants, and to buy, 
sell, get, work, shape, hew, car\c, polish, crush, and prepare for market or use 
stone of all kinds. 

2. To carry on business as road and pavement makers and repairers and manu¬ 
facturers of and ilcalers in lime, cement, mortal's, concrete and building materials 
of all kinds, and as buihlcrs and contractors lor the execution of works and buildings 
of all kinds. 


FORM 51. 

Refreshment Rooms* 

1, To carry on business of refreshment rooms proprietors and refreshment 
caterers and contractors in all its respective branches, 

2, To carry on the business of bakers, confectioners, butchers, milksellers, butter* 
sellers, dairymen, grocers, poulterers, grecngiocers, farmers, and ice merchants. 

To manufaetture, buy, sell, refine, prepare, grow, import, export a|id deal 
In provisions of all kinds, both wholesale and retail, and whether solid or liquid. 

4, To establish and provide all kinds of conveniences and attractions for 
customers and others, and in particular reading, writing and smoking wom$^ safe 
4cfKwiit, telqrhones, radios, stores, shops, lodgings, and lavatories Kee, 

XI 
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FORM 52. 

Saw Mills. 

1* To carry on business as timber merchants, saw-miil proprietors, and timber 
growers, and to buy, sell, grow, prepare Cor market, manipulate, import, export, and 
deal in timber and wood of all kinds, and to manufacture and deal in articles of all 
kinds in the manufacture of which timber or wood is used, and to carry on business 
as general merchants, and to buy, clear, plant and work timber estates, and to carry 
on any other businesses which may seem to the Company capable of being conveni¬ 
ently carried on in connection with any of the above or calculatt'd directly or indirectly 
to render profitable or enhance the value of the Company’s property or rights for 
the time being. 


FORM 53. 

Shipping Company acquiring an existing Business. 

1. To establish and maintain lines of steam and other ships and vessels between 

any ports which may seem to the Company expedient, and with a view thereto to 
enter into the agreement referred to in articles of the Company’s articles 

of association and to carry the same into effect with or without modifications, and 
generally to transport passengers, mails, troops, munitions of war, livestock, meats, 
com and other produce, and treasure and merchandise of all kinds. 

2. To purchase, take in exchange, or otherwise acquire and hold steam and other 
ships or vessels, and also shares, stocks, and securities of an) companies possessed of, 
or interested in any ships or vessels, and to maintain, repair, improve, alter, sell, 
exchange, or let out on hire or charter, or otherwise deal with and dispose of any 
ships, vessel, or shares, or securities aforesaid. 

3. To carry on all or any of the businesses of importers, ex{>ortcrs, shipowners, 
managers of shipping property, freight contractors, carriers by land and sea, barge 
owners, lightermen, motorboat owmers, forwarding agents, ice merchants, refrigerating 
store-keepers, warehousemen, wharfingers and general merchants and traders. 

4. To insure witli any other company or person against losses, damages, risks 
and liabilities of all kinds which may affect the Company, also to carry on the businesses 
of marine insurance and marine accident insiiraitcc in all their respective branches, 
and to effect re-insurance and counter re-insurancc. 

FORM 54. 

Shoemakers. 

L To carry on business as boot and shoe manufactures, hide and leather merchants 
and manufacturers, leather dressers, tanners, dealers in hides, skins and other materials, 
manufacturers of and dealers in all kinds of rubber and leatlier gcx>ds. 

2. To carry on business as exporters, importers of and traders and dealers in 
hides, skins and leathers of all animals and all kinds of leather goods. 

FORM 65. 

^ Soap Manufacturers. 

1. To carry on the business of soap manufacturen. 

2. To buy, sell, manufacture, refine, prepare and deal in all kinds of oils and 
oleagenous and saponaceous substances and all kinds of unguents and ingredients. 
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5* To carry oti business as pharmaceudcal, xnanufacturti^ and general chemists 
and druggists, and manufacturers oi and deadlers in all kinds of toilet requisites, and 
maniffocturers of all kinds oi boxes and cases of card, wood, metal or odierwise, and 
printers, colour printers, publishers, stationers, candle makers, manufacturers of 
perfumes, collectors of perfume producing flowers, vegetation and substances. 


FORM SB. 

Spinning and Weaving Company, . 

1. To carry on all or any of tlie businesses of jute, flax and hemp spinners, 
cotton spinners and doublers, linen and cloth manufacturers, jute, flax, hemp, cotton 
and wool merchants, wool combers, worsted spinners, woollen spinners, yarn merchants, 
worsted stuff manufacturers, bleachers, dyers and manufacturers of bleaching and dyeing 
materials. 

2. To purchase, comb, prepare, spin, dye and deal in jute, cotton, flax, hemp, 
wool, silk and any fibrous substances. 

S. To weave and otherwise manufacture, buy and sell and deal in all kinds of 
cloth and other goods and fabrics, whether textile, felted, metted or lopped. 

4. To carry on the business of manufacturers of and dealers in water-proof 
materials and fabrics, pauHnes, American cloths, floor cloths and all kinds of imitation 
leathers and rubbers. 


FORM 57, 

Stationers, 

1. To carry on die business of stationers, printers, lithograpliers, stereo-typers, 
clectro-typcrs, photographic printers, photo-lithographers, engravers, die-sinkers, 
envelope manufacturers, lx)ok-bindcrs, accounts book manufacturers, machine-rulers, 
numerical printers, paper makers, paper bag makers, box makers, card board manu¬ 
facturers, type founders, photographers, manufacturers and dealers in paper, parchment, 
ink, pencils, fountain pens, stamps, playing, visiting, railway, festive, complementary 
and fancy cards and valentines, designers, draftsmen, ink manufacturers, advertising 
agents, bookstdlcrs, publishers, engineers, cabinet makers, and dealers in or manufac¬ 
turers of any other articles or things of a character, similar or analogous to the fore¬ 
going, or any of them, or connected therewith. 


FORM 58. 

Stores and Provisions Company, 

1. To carry on the business as importers and dealers in general stores and 
provisions in all its branches, in particular as importers of, and dealers in provisions, 
produces, drugs, chemicals and other articles and commodities of personal and house¬ 
hold use and consumption. 

2. To carry on the businesses of manufacturers, importers and wholesale and 
retail deaders of leather goods, household furniture, fittings and utaosils, ironmongery, 
omamenu, stationery, fancy goods, perfumery, soap, bicycles, tricycles, motor egrs, 
tractors, lorries and taxicabs. 

S, To carry on the businesses of licensed victuallers, wine and spirit merdianti, 
tobacooniscs, and dealers in mineral, aerated, and other liquors, farmers, dairymen, 
market gaideners, nurserymen and florists. ^ 
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4* To buy, sell, manufacture, repair, alter and exchange, let on hire, export, 
and deal in all kinds of articles and things which may be required for the purposes 
of any of the said businesses, or commonly supplied or dealt in by persons engaged 
in any such businesses which may seem capable of being profitably dealt with in con¬ 
nection wilh any of the said businesses. 


FORM 59. 

Surgical Instrument Makers, 

1. To carry on the business of manufacturers of and deaders in anatomical, 
orthopaedic, and surgical appliances of all kinds. 

2. To carry on the businesses of artificial eye and limbs makers, corset makers, 
stay makers, bandage makers, crutch, chair and stretcher makers, carriage makers, 
ambulance makers, chemists, druggists and providers of all requisites for hospitals, 
patients and invalids. 


FORM 60. 

Tea Planters. 

1. To cultivate tea, coffee, cinchona, rubber and other produce, and to carry on 
the business of tea planters in all its branches, to carry on and work the business 
of cultivators, winners and buyers of every kind of vegetable, mineral, or otlicr produce 
of the soil, to prepare, manufacture and render marketable any such produce, and 
to sell, dispose of and deal in any such produce, either in its prepared, manufactured 
or raw state, and either by wholesale or retail. 


FORM 61. 

Theatre Company. 

1. To carry on the busincs.s of theatre proprietors and managers and in particular 
to provide for the production, representation, and performance of operas, stage plays, 
burlesques, ballets, pantomimes, spectacular pieces, concerts, and other musical and 
dramatic performances and eniertainnients. 

2. To construct theatres and other buildings and works convenient for the 
purposes thereof, and to manage, maintain and carry on the said theatres and other 
buildings when constructed and to let out in whole or in parts or otherwise dispose 
of them whai they arc not required for the immediate purposes of the Company. 

$. To carry on the business of restaurant keepers, wine and spirit merchants, 
licensed victuallers, theatrical agents, box office keepers, concert room proprietors, hotel 
keepers, dramatic and musical publishers and printers, and any other business which 
can be conveniently carried on in connection with any of those objects as may seem 
calculated to render profitable any of the Company’s property and rights lor the time 
being. 

4. To enter into agreements with authors or other persons for the dramatic or 
other rights of operas, plays, burlesques, ballets, pantomimes, spectacular pieces musical 
compositions and other dramatic and musical emertaitimenca, or for the repvesetira- 
tion thereof in India and dsewhere. 



FORM 62. 

Tobacconist Company. 

1. To carry ont the business of manuCacturers of and dealers in tobacco, cigars, 
cigarettes, match lights, pipes and any other articles required by or which may be 
convenient to smokers, and snuff grinders and snuff merchants and box merchants and 
to deal in any other articles or things commonly dealt in by tobacconists^ 

FCmM 63. 

Waterworks Company. 

1. To carry on the business of a waterworks company in all its branches. 

2. To supply any town in and its neighbourhood with water, filtered, 

unfiltered or both. 

5. To sink wells, tube wells and shaftes, and to make, build and construct, lay 
down and maintain tanks, n*servoirs, waterworks, cisterns, culverts, filter-beds, main 
and other pipes, and appliances, and to execute and do all other works and things 
necessary or convenient for obtaining, storing, selling, delivering, measuring and dis¬ 
tributing water, or otherwise for the purposes of tlie Company. 

FORM 64. 

ARTICLES OF ASSOCUTION. 

Articles of Association of a Company intended to be managed by Managing Agents 
altogether excluding Table A. 

THE INDIAN COMPANIES ACTS. 

Company Limited by Shares. 

ARTICLES OF ASSOCIATION 
of 

LIMITED. 

I. PREUMINARY. 

1. The Regulations contained in Table A in the First Schedule to the Indian 
Companies Act, 1913, with the exception of Regulations, 56, 71? 78 to 82, 95, 97, 105, 
107 and 112 to 116 thereof shall not apply but instead thereof the following shall be 
the Regulations of the Company. 

2. In these presents unless there be something in the subject or context incon¬ 
sistent therewith: — 

Words signifying the singular number only, shall include the plural and vice 
versa. 

Words signifying male only, shall extend to and include females. 

Words signifying persons, shall apply mutatis mutandis to corporations. 

‘‘The Directors*' means the Directors for the time being. 

The words "month" shall mean "calendar month" according to the English 
style. 

"The Office" means the Registered Office for the time being of the Company. 

"The Register" means the Register of Members to be kept pursuant to section 31 
of the Indian Companies Act, 1913. 

"In writing" or "written" indmks printing, Hthography and type^writing and 
oilier modes ol itpresenting words or reproducing words in a visible Imn. 
"Dividend'* indiKto-bontis. 
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S. The Company shall forthwith adopt the following agreement, namely, an 
agreement dated the 19 and made between of the fim part 

and of the second part being the agreement referred to in Clause 

of the Company's Memorandum of Association and the Directors shall carry the same 
into effect with full power nevertheless at any time and from time to time either 
before or after execution thereof to agree to any modification thereof subject to the 
provisions of section 99 of the Indian Companies Act, 1919. 

The basis on which the Company is established is that the Company shall acquire 
the property comprised in the said agreement on the terms therein set out subject 
to such modifications (if any) as aforesaid and Uiat the firm of & Company 

whose members arc interested in the said agreement as promoters are to be tlie first 
Managing Agents of the Company and as such to have the right of appointing 
Directors of the Company and accordingly it shall be no objection to the said agree* 
ment that the memb^s of the said firm or any of them as promoters, directors or 
managing agents stand in a fiduciary position towards the Company or that the Board 
of Directors and the Managing Agents are not in the circumstances independent of 
the promoters, nor shall any promoters or directors be liable to account to the Company 
for any profit or benefit derived by him under the said agreement by reason of any 
promoters or directors of the Company being vendors to die Company, or interested 
in the firm of Managing Agents to the Company or by reason of the purchase con¬ 
sideration having been fixed by die vendors without any independent valuation 
having been made and every member of die Company, present and future, is to be 
deemed to join die Company on this basis, and to have notice of the provisions of 
the said agreement and to have assented to all the terms thereof. 

4. The business of the Company shall include the several objects expressed in 
the Memorandum of Association or any of them. 

5. The Company shall have its head office at in the Province of 

or at such other place as the Managing Agents with the approval oi the Directors 
may from dme to time determine. 

6. The Managing Agents shall not employ the funds of the company, or any 
part thereof in the purchase of, or in lending upon the st*curity of shares of the 
Company. 


n. CAPITAL. 

(1) Shares. 

7. The initial capital of the Company is Rs. divided into 

ordinary shares of Rs. each, preference shares of Rs. each, 

redeemable preference shares of Rs. each and deferred shares 

ci each. 

8. The shares shall, subject to the supervision of the directors, be under the 
control of the Managing Agents who may allot or otherwise dispose of the same to 
such persons, on such terms and conditions and at such times as they think fit and 
with full power to give to any persons, the right to call for the allotment of any 

^shares either at par or at a premium, for such time and for such consideration as 
the Managing Agents may see fit. 

9. In addition to the payment of any reasonable sums as brokerage, the Company 
tnay, at any time, pay a commission to any person for subscribing or agreeing to 
subsaibe (whether abwlotely or conditionally) for any shares in the Company, or 
procuring or agreeing to procure subscriptions (whether absolutely or conditionally) 
for any shares in the Company but so that (if the commlisien shall be paid or payable 
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out of capital) the cotmni^simi shall not exceed 10 per cent* cm the shares in each 
case subscribed, or agreed to be subscribed, and that (in case of shares offered to 
the public for subscription) the actual rate per cent, of the oommiasicm paid, or 
agreed to be paid, shall be disclosed in the prospectus, and in the case of shares not 
offered to the public for subsaiption, the said actual rate per cent* shall be disclosed 
in the statement in lieu of prospectus, or in a statement signed in like manner as 
a statement in lieu of prospectus, and hied with the Registrar of Ck>mpanies, and 
where a circular or notice, not being a prospectus inviting subscription for the shares, 
is issued, also disclosed in that circular or notice. 

10. The joint'holders of a share, shall be severally as well as jointly liable for 
the payment of all instairofents and calls due in respect of such shares. 

IL The Company may make arrangemenu on the issue of shares, for a difference 
Ijetween the holders of such shares in the amount of calls to be paid, and the time 
of payment of such calls. 

12. Every sliareholder shall name to the Company a place in British India to 
be registered as his address, and such address shall for all purposes be deemed his 
place of residence. 

IS. The Company sliall not, save as ordered by some Court of competent 
jurisdiction, be bound to rccogni/c any benami, equitable, contingent, future, or 
partial interest in any share, or any other right in respect of a share, except an 
absolute right thereto in the person or persons from time to time registered as the 
holder or holders thereof. 

14. Shares may be registered in the name of the Managing Agents' firm, (but no 
other) or of any Limited Company, but not in the name of a minor, nor shall more 
than four persons be registered as joint-holders of any share. 

(2) Cmtificataa. 

15. The certificates of title to shares shall l>e issued under the seal of the company, 
and shall lie signed by the Managing Agents and by one Director. 

16. It any certificate be worn out, defaced, destroyed, or lost, a new one or new 
ones may be issued in lieu diereof, on production to the Managing Agents of evidence 
satisfactory to them of its being worn out, defaced, destroyed, or lost, or in default 
of such evidence, on sucli indemnity being given as the Managing Agents may think 
sufficient. 

17. A fee of Rs. shall be charged in respect of every renewal ceitlficate. 

18. The certificates in respect of shares registered in the names of two or more 
persons shall be delivered to the person first named in the register. 

(3) Calls on Sharot. 

19. The Managing Agents, subject to the approval of the Directors, may ixom 
time to time, subject to any terms on whidi any ^ares may have been issued, make 
such calls as they think fit upon tlic shareholders in respect of all moneys unpaid on 
the shares held by them respectively, and each member shall pay the amount of every 
call 80 made on him, to the persons, and at the time and place appointed by the 
Managing Agents. A call may be made payable by instalments, 

20. A call shall be deemed to have been made, at the time when the resolution 
of the Directors approving such call was passed. 

21. Fourteen dear days' notice at least of any call shall be given Sfiedlyaiig ffie 
time and place of payment, and to whom sudi call shall be paid« 
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22. If the sum payable in respect o£ any call or instalment be not paid bdbre 
or oti the day appointed for payment thereof* the holder fot the time being of the 
share, in respect of which such call or instalment shall be due, shall be liable to pay 
intezest for the same at such rate as the Managing Agents may determine, not ex¬ 
ceeding per cent, per annum, from the day appointed for payment thereof 

to the time of actual payment. 

25, The Managing Agents may, subject to tlic approval of the Directors, receive 
from any shareholders, willing to advance the same, all or any part of the moneys 
due upon the share or shares held by him beyond the sums actually called for, and 
upon the moneys so paid in advance, or so much thereof, as from time to time 
exceeds the amount of the calls then made upon the share or shares, in respect of 
which such advance has been made, the Company may pay interest at such rate as 
the shareholder paying such sum in advance and the Managing Agents agi-ee upon. 
Money so paid in excess of the amount of calls shall not rank for dividend. 

(4) Forfeiture^ Surrender and Lien, 

24. If any Member fail to pay any call, or instalment, on or before the day 
appointed for payment thereof, the Managing Agents may, with the approval of the 
directors, at any time thereafter during sucli time as the cal! or instalment remains 
unpaid, serve notice on him to pay the same together with any interest that may have 
accrued, and any expenses that may have been incurred by the company by reason of 
such non-payment, and stating that in the event of non-payment on or l>efore 
some day to be named in the notice (such day not being less than fourteen days from 
the date of such notice) and at some place (cither the Ollicc or a Bank) named in such 
notice, the shares in respect of whidi the call was made or instalment is payable, will 
be liable to be forfeited. 

25. If the requisitions of such notice are not complied with, any share in respect 
of which such notice has been given may at any lime thereafter, before payment of 
all calls or instalments, interest and expenses due in respect thereof, lx: forfeited by 
the Managing Agents with the approval of the Directors, and the forfeiture shall be 
recorded in the Directors* Minute Book ; and the holder of such share sliall thereupon 
cease to have any interest therein, and his name shall be removed from the registex 
as such holder, and thereupon notice shall he given to him of such removal, and an 
entry of the forfeiture with the date thcret>f shall forthwith be made in the register. 
Such forfeiture shall include ail dividends declared in respect of the forfeited shaxes, 
and not actually paid before the forfeiture. 

26. Any member whose shares shall be so forfeited shall, notwithstanding the 
forfeiture, be liable to pay and shall forthwith pay to the Company all calls or 
instalments, interest, and expenses owing upon or in respect of such sliares at the 
time of forfeiture, together with interest thereon from the time of forfeiture until 
payment at the rate of 12 per cent, per annum, and the Managing Agents shall enforce 
the payment thereof if they think fit, 

27. Any share so forfeited shall be deemed to be the property of the Company 
and the Managing Agents, subject to the approval of the Directon, may sell, re-allor, 
or otherwise dispose of the same in such manner as they think fit, 

28. The Managing Agents, subject to the approval of the Directors, may at any 
time before any share so forfeited shall have been sold, re-allotted, or otherwise dis¬ 
posed of, annul the forfeiture thereof upon such conditions as they think fit. 

29. The Company shall have a first and paramount Hen upon all the scares 
rostered in the nafiae of each member (whether solely or jointly with others) for 
his debu, liabilities and engagements whether solely or jointly with any other person 



ADDITIONAL FOEMS 


AI^. E3‘ 




to m with the Company whether the period lor the payment, hiMtment, or ditdiaxge 
thereof dutll have aaually arrived or not, and auch lien shall extend to all dividmids 
liom time to time declared in respect of such shares. Unless otherwise agreed, the 
registratlpn of a transfer of shares shall operate as a waiver of the Company's lien 
(if any) on such shara. ^ 

SO. The Company shall be entitled to give effect to such lien by sale, or forfeiture 
and redssue of the shares subject thereto, or by retaining all dividends and proffts in 
respect thereof, or by any combination of the said means, but no sale or forfeiture 
shall bf];^<made until such period as aforesaid shall have arrived, and until notice in 
wilting of the intention to sell or forfeit shall have been served on such member, his 
executors or administrators, and default shall have been made by him or them in 
the payment, fulfilment, or discharge of such debts, liabilities or engagements for 
seven days after such notice. 

81. Upon any sale after forfeiture, or for enforcing a lien, in purported exercise 
of the powers hereinbefore given, the Managing Agents may cause the purchaser's 
name to be entered in the register in respect of the share sold, and the purchaser 
shall not be bound to see to the regularity of the proceedings, or to the application 
of the purchase money, and after his name has been entered in the register in respect 
of such shares, the validity of the sale shall not be impeached by any person. 


(S) Transfer and Transmission of Shares. 

82. The transfer of sliares shall be effected by an instrument in writing in the 
usual common form, modified so as to suit the circumstances of the parties, and shall 
be executed both by the transferor and the transferee, whose executions shall be 
attested by at least one witness, who shall add his address and occupation, and the 
transferor shall be deemed to remain the holder such shares, until the name of the 
transferee shall have been entered in the register Mn respect thereof. 

85. Every instrument of transfer shall be d^osited with the Company, and no 
transfer shall be registered until such imtrumf^nt shall be deposited, together with 
the certificate of the shares to be transferred, /and together wiiii any otlier evidence 
the Managing Agents may require to pro\c thd title ol the transferor, or his right to 
transfer the shares, and a fee tff Us. sliall be payable for tlic registration of^ 

aqy transfer, and the instruniefti of transfer shall registration be kept by the 

Company ; but all instruments of transter wiiiui the Managing Agents may decline 
to register shall be retmned to the person depositing the same. 

34. The Managing Agents, subject to the approval of the Directors, may without 
assigning any reason, decline to legistcr any transfer of shares and shall decline to 
register any transfer of shares upon which the Company has a lien, or of shares which 
are not fully paid up. 

84A. If registration of the transfer of a share or debenture of the Company is 
refused, the Managing Agents shall, within two months from the date on which the 
instrument ol transfer was kxiged with the company, send to the transferee and the 
transleror notice of the refusal. 

85. The Managing Agents may, on giving seven days' previous notice by advertise* 
ment in some newspaper circulating in the district in which the registered office of the 
company is situate, close the register of members for any time or dines not exceeding 
thirty days at a time. 

86. 'Die executors or administrators or holders of succession certificate of a 
deceased memlier’s estate diall be the only persons recognised by the Company as 
havihlt title to the shares tej^iste^ in the name pf »nch member* 
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37. Any committee or guitrdian of a lunatic or infant member* any pfsi«pn 
becoming entitle4 to or to transfer shares* in consequence of the death* baitksnpmy 
insolvency of any member* or otherwise than by transfer may, with the conseni; 
the Managing Agents (whidi they shall not be under any obligation to give), ^ 
registered as a member upon such evidence* that he sustains the character in 

of t^hich he proposes to act under this clause* or of his title being produced as may 
from time to time be required by the Managing Agents, or such person, instead of 
being registered himself, may, subject to the regulations as to transfer herein-belbtt 
contained* transfer such shares. 

(6) lacroaio and Reducltoa of CapitaL 

38. The Company in General Meeting may, from time to time, increase the 
capital by die cication of new shares of such amount as may be deemed expedient. 
The new capital may be divided into preference shares, redeemable preference shares* 
ordinary shares or deferred shares and may be issued upon such terms and conditions, 
and with such rights and piivilcgcs annexed tliereto, as the General Meeting resolving 
upon the creation thereof shall direct, and if no direction be given as the Managing 
Agents, subject to the approval of the Directors, shall determine* and in particular 
such shares may be issued with a preferential or qualihed right to dividends and in 
the distribution of assets of tlie Company, and with a special or without any right of 
voting. 

39. Subject to any direction to the contrary that may be given by the meeting 
which sanctioned the increase of the capital, and subject to s. I05C of the Indian 
Companies Act, 1913, all new shares shall be disposed of by the Managing Agents in 
such manner as they may deem to be most benelicial to tlie Company. 

40. Any capital raised by the creation of new shares, shall be considered as part 
of the original capital in all respects, so far as may be, and shall lie subject to the 
foregoing provisions, with reference to the payment of calls and imtalmcnts, transfer, 
and transmission, forfeiture, lien and surrender, unless it may be otherwise resolved 
by the General Meeting sanctioning the increase. 

41. The Company may, subject to ronfirination by the Court from time to lime, 
by Special Resolution, reduce its capital by pacing off capital or cancelling capital 

^which has been lost, or is unrepresented by available assets, or reducing the liability 
on the shares, or otherwise as may seem expedient, and capital may be paid off upon 
the footing that it may be called up again or otherwise. 

42. Notwithstanding aiiy rights conferred on members the Company shall have 

the following powers:—ftc) The Company may from time to time or at any time by 
Resolution passed in General Meeting capitalize any sum or sums forming part of any 
undivided profits of 'thfi Company, whether standing to the credit of any reserve fund 
or not, and direct the appropriation of the .sum or sums so capitalized to and amongst 
the members of the Company who would have been entitled thereto if the same were 
distributed hy way of dividend* and provide for the distribdlion of such capitalized 
profits by way of cafHtai distribution by directing that the same shall be used to pay 
up unissued share.s of the Company of any denomination or denominatlotiS on behalf 
of such medibers, and that the shares so paid up shall be diimributed as Capital amongst 
such members in ptopoetion to the amounts which would have been received by them 
il such profits had been diatribiiited by way of divkiend as aforesaid and in satbfaotion of 
their shares and interests in the sum or sums so capitalized as aforesaid^ (b) Any General 
Ideeting deckling ^ dividend or .bonus mgy direct that ^qch dividend oi^ boups be paid 
lyhotty ox in part by the disti^butipn of sp^fip gpd in partip^ ^ paid MP 
shares or securidea 4^ Company pt pf ^pald shapaii, W 
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Compmy ot iit any one of more of such ways, and such resolution shall be 
effective and ettcct shall be given thereto by the Directors, accordingly: (c) Where 
any difficulty arises in regard to any distribution to be made as aforesaid the Directors 
may settle the same as they may think expedient and In particular may issue fractional 
certiheates, fix the value for distribution of any such specific assets or any part thereof 
and may, in order to adjust the rights of all parties, determine that cash payment 
sh^l be made to any member upon Uie footing of the value so fixed and may vest any 
such specific assets in Trustees upon such trusts for the persons entitled to share in the 
distribution on any of them as may seem expedient to the Directors: (d) Where re¬ 
quisite, the Directors may appoint any person to sign a conuact for allotment and 
acceptance on behalf of the persons entitled to share in any such distribution as afore¬ 
said or any of them and such appointment shall constitute the person so appointed 
the agent of the j>ersons entitled for the purpose of executing the contract. 

* ' f7) CoitiolidatSoii and Sttbdsvuion ot Sharai« 

4S. The Company may sub-divide or consolidate its shares or any of them. 

44. The Resolution whereby any share is subdivided, if confirm^ by the Court, 

and by a resolution passed by the class of shareholders whose riglus will be affected 
thereby, passed in manner pTcscril)ed in Article 45 hereof may determine that as between 
the holders of the shares resulting from such sub-division, one or mor^ of such shares 
shall have some preference or special advantages as regards dividend* capital, voting 
or otherwise over, or as compared with, the other or others. ^ 

(8) Modification of Riglitt* 

45. All or any of the rights and privileges attached to each of the classes of shares 
into which the capita! may at any time be divided, whether by reason of the issue of 
preference shares or otherwise, may be varied, modified, commuted, affected, or abro¬ 
gated by agteehitmt between the Company and any person purporting act on behalf of 
the holders of such class of shares, confirmed by an cxiraordinar)' resolution, passed at Si 
separate General Meeting of the holders of shares ot that class, and all the provision^ 
heieinafter contained as to General Meetings shall, mutatU mutandis, apply to every 
such meeting but so that the quorum thereof shall be nieralxrrs holding or representing 
by proxy* or powet^of-attomey, one fifth of the nominal amount of the issued shares 
of the class. 


m. BORROWINC POWERS. 

46. The Managing Agents may from time to lime, with the approval of the DtreC- 
tOTs, borrow from the members or other persons* and may themselves lend any sum ot 
sums of moneys for the purposes of the Company. 

47. The Managing Agents may with such approval as aforesaid raise and secure? 
the payment of such money in such manner, and upon such terms and conditions in all 
respects as they think fit, and in particular by the issue of debentures or bonds of the 
Company, or by the creation of debenture stock, or by making, drawing, accepting, 
or endoning on behalf of the Company any promissory notes* or bills of exchange* or 
giving or issuing any other security of the Company* or by mortgage or charge of or 
any part of the property of the Company both present and future* including its uncalled; 
capital for the time being* and the Managing Agents, wiili such approval, as alares^id^ 
may on behalf of the Company guarantee Uie whole or any part of any loans or debts 
incurred by the Company with power for them to secure the guaiantors agaimt liability 
ih sespect ot such loans, by means of a mortgage or charge of the Company's property," 
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movable or imniovable or otherwise. Wheiiever any uncalled capital of the Company 
is included in or charged by any mortgage or other security, such mortgage or security 
may include an authority to the person in whose favour the same is executed, or any 
other persons in trust for him, to make calls on the members in respect of such uncalled 
capital, and the provisionns herein-befbre contained in regard to calls shall, mutntis 
mutandis, apply to calls made under such authority, and such authority may be made 
exercisable either conditionally or unconditionlly, and either presently or contingently 
and either to the exclusion of the Managing Aments* powers or otherwise, and shall 
be assignable if expressed so to be. 

48. Any debentures or oilier securities may be issued at a discount, premium, 
or otherwise and with any special privileges as to redemption, surrender, drawing, and 
otheiw^ise, and may be so framed that the same shall be assignable free from any 
equities between the Company and the original, or any intermediate holders. 


IV. RESERVE AND DEPRECIATION FUNDS. * 

49. Ttie Managing Agents, with the sanction of the Directors, may from time to 
time set apart any and such portion of the profits of the Company as they think ht, 
as a reserve fund applicable, at their discretion with the like sanction for the liquidation 
of any debentures, debts or other liabilities of the Company, for equalization of 
dividends, or for any other purposes of the Company, with full power to employ the 
assets constituting the reserve fund in the business of the Company, and that witliout 
being bound to keep tlie same separate from the otlicr assets. 

50. The Managing Agents, with the sanction of the Directors, may from time to 
time set apart any and such portion of the profits of the Company, as they think (it, as 
a depreciation fund applicable at the discretion of the Managing Agents with the like 
sanction, for rebuilding, restoring, replacing, or altering any part of the buildings, 
works, plant, madiinery, or other property of the Company destroyed or damaged 
by fire,, hood, storm, tempest, accident, riot, wear and tear, or other means, or foi 
repairing, altering and keeping in good condition the property of the Company, oi 
for extending and enlarging the buildings, machinery, and property of the Company, 
with full power to employ the assets constituting such depreciation fund in the business 
of the Company, and that without being bound to keep the same separate from the 
other assets, 

51. All . moneys carried to the reserve fund and depreciation fund respectively 
shall nevertheless remain and be profits of the Company applicable, subject to due 
provision being made for actual loss or depreciation, for the payment of dividends, 
and such moneys and all the other moneys of the Company, not immediately requiied 
for the purpose of the Company, may be invested by the Managing Agents in or upon 
such investments or securities, as they may, subject to the approval of the Directors 
select, or may be used as working capital, or may be kept at any Bank cm deposit, or 
otherwise as the Managing Agents with sudi approval as aforesaid may, from time to 
time, think proper. 


V. MEETWGS. 

(1) ConTwisif MUotittfi* 

52. The first or Statutory Meeting of the Company shall be held at such time 
within a period of not less than one month nor more than six months, from the date 
upon which the Company becomes entitled to commence business, and at such place 
as the Managing Agents may determine. Subsequent General Meetings of the (>im- 
pany shall be held within eighteen months from the date of its incorporation 
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thensaliei: once at least in ever^ year at such time and place as may be prescribed by 
the Company in General Meeting, or if no time or place is so |>rescribed, at sudi time 
and place as the Managing Agents may from time to time appoint. The above- 
mentioned Genera! Meetings shall be called Ordinary Meetings; all other meetings 
shall be called Extraordinary Meetings. 

5$. An Extraordinary General Meeting may at any time be called by the Managing 
Agents and shall be so called upon the request of the Directors, or upon a requisition 
of shareholders as provided by section 78 of the Indian Companies Act, 1913. 

54. The Managing Agents calling any General Meeting and the shareholders 
caling any Extraordinary General Meeting other than a meeting for the passing of a 
special resolution shall respectively give at least fourteen clear days’ notice with a 
statement of the business to be transacted at the meeting specifying tlie time and place 
of the meeting. Where it is proposed to pass a Special Resolution, at least twenty-one 
days’ notice must be given specifying the intention to propose the resolution as a special 
resolution. 

55. The non receipt by a shareholder of notice of a General Meeting shall not 
af[ect the validity of the proceedings of the meeting. 

56. It shall not be requisite in any event to give notice of a General Meeting 
or other meeting to any shareholder who has not supplied to the Company a registered 
address in India/Pakistan. 


(2) Pvoeoodiiigt al Genaral Meotmgt. 

57. The business of an Ordinary Meeting shall be to receive and consider the 
profit and loss account and the balance sheet, the reports of the Directors and the 
Managing Agents and the Auditors, to elect Directors, Auditors and other officers in 
place of those retiring, to declare dividends, and to transact any other business which 
under these presents ought to be transacted at an Ordinary Meeting, and any business 
which is brought under consideration by the report of the Directors and the Managing 
Agents issued with the notice convening the meeting. AH other business transacted 
at an Ordinary Meeting, and all business transacted at an Extraordinary Meeting idiall 
be deemed special. 

58. Five shareholders entitled to vote and present in person shall be a quorum 
for a General Meeting. 

59. No business except the choice, when necessary, of a Chairman or the adjourn¬ 
ment of the meeting shall be transacted or discussed at a General Meeting while the 
chair is \nicant. 

60. If within half an hour after the time appointed for the holding of a General 
Meeting a quorum be not present the meeting, if convened on the requisition of 
shareholders, shall be dissolv^ and in every other case, shall stand adjourned to the 
same day in the next week at the same time and place as was appointed far holding 
the General Meeting, and if at such adjourned meeting the quorum be not present, 
those members who are present and entitled to vote shall be a quorum whatever their 
number and the amount of shares held by ibem, and may transact the business lor 
which the meeting was called. 

61. The Chairman with the consent of the meeting, may adjourn any General 
Meeting from time to time and place to place, but no business shall be transacted at 
any adjourned General Meeting other than the business left unfinished at the General 
Meeting from whidi the adjournment took place, and which might have been 
transacted at that meeting. 

62. The Chairman, if any, of the Board of Directors shall preside as chairman at 
a general meeting. In default of such a Chairman or if at any meeting hr is not 
present within 15 minutes after the time appointed fur holding the meeting or is 
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unwilling to act as Chairman, the members present shell choose one of the Directors' 
ptesent» or in default of sudi a Directdf or if he is unwilling to ^ct as Chainhahs' 
the members present shall choose one of their number to be Chairman of that general 
meeting. 

6$. Except where otherwise provided by the Indian Companies Act, 1915, or 
by these presents, every question to be decided by any General Meeting shall, in the 
^rst instance, be decided by a show of hands. In case of an equality of votes, the 
Chairman shall both on a show of hands and at a poll have a casting vote, in addition 
to the Vote or votes to which he may be entitled as a Mcml>er. 

64, At any General Meeting five members present in person or by proxy, or the 
(llhairman of the meeting, or any member or mctnliers holding not less than one-tenth 
of the issued share capital which carries voting rights, shall be entitled to demand a 
poll. Unless a poll is demanded, as aforesaid, before or on the declaration of Uie‘ 
result of the show of hands, a declaration of the Chairman, that a resolution has been 
carried or carried by a particular majority or lost or not carried by a particular majority, 
and an entry to that effect in the minutes of the proceedings of the meeting, shall 
be sufficient evidence of the fact so declared, without proof of the number or propor¬ 
tion of the votes given for or against the resolution. 

63. If a poll is demanded as aforesaid, it dhal! be taken in such manner and 
at such time and place, as the Chairman of the meeting directs, and cither at oficc 
or after an interval or adjournment or otlierw'isc, and the lesult of the poll shall be 
deemed to be the resolution of the meeting at which the poll was demanded. TIic 
demand for a poll may be withdrawn. 

66. Minutes sliall be made in books, provided for the purpose, of all resolution,s 
and proceedings at General Meetings, and any such minutes, if signed by the Chairman 
of the meeting to which it relates, or by the Cliairman of the next subsequent General 
Meeting, shall be receivable as evidence of the facts therein stated without further 
proof. 

67. Any poll duly demanded on the election of a Chairman of a meeting or on 
any question of adjournment, shall be taken at the meeting and without adjournment. 

68. The demand of a poll shall not prevent the continuance of a meeting for 
the transaction oi any business other than the business on which a poll has been 
demanded. 


(3) Volet of Mombort. 

69. On a show of hands every member present in pc*rson, or by proxy, or 
attorney, shall have one vote. On a poll every such member shall have one vote in 
respect of each share or each hundred rupees of stock held by him. 

70. If two or more persons arc jointly registered as holders of any one sltare, 
any of such persons may vote at any meeting, cither personally, or by proxy, or 
attorney, as if he were solely entitled thereto, and if more than one of such joint- 
holders be present at any meeting pcrscmally or by proxy, or attorney, tliat one of 
such persons so present whose name stands first in the register in respect of such share, 
shall alone be entitled to vote in respect of the same. Several executors or administra¬ 
tors of a deceased member in whose names any share stands shall, for the purpose 
of this dause, be deemed joint-holders. 

71. Any guardian, or other person entitled under the transmission dause (Anide 
57 hereof) to transfer any shares, may vote at any General Meeting in respect thereof, 
as if he was the registered holder of such shares, provided that at least 73 hours before 
the holding of tlie meeting he diall satisfy the Managing Agents of his right to act 
in that capacity, unless the Managing Agenu shall have previously admitted his right 
to vote at such meeting in respect thereof* 
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72* ^0 member shall be entitled to be prment, m to vote u any General Meetm^f^ 
c4ber personally, or by proxy, or attorney, or as a pn)ay or attorney for any other 
meptber, or be reckoned in a quorum^ whilst any call or either sum is due and payable 
to tho Company In re!|>ect of any of the shares of such member. 

7S. Votes may he given eitltcr personally or by proxy, or by agent acting ionder 
a duly executed Fower-of-Attorncy. 

74. The instrument appointing a proxy shall be either printed ox written, or 
partly primed and partly written, and shall be signed by the appointor, or his attorney, 
or if such appointor be a corporation, it shall be under its common seal. No person 
shall be appointed a proxy who is not a member of the Company and qualified to 
vote, but an attorney under a power may attend and vote at meetings without being 
a shareholder; and where a corporation is the registered holder of shares of the 
iCIompany, it may, by resolution of its Directors, appoint any of its officials or any 
other person to act as its representative at any meeting of this Company, and the 
person so authorised, shall be entitled to exercise the same powers on behalf of the 
Company which he represents, as if he were an individual shareholder of this Company. 

75. The instrument appointing a proxy, and every power-of-attomey or other 
authority (if any), under which it is signed, oi a notarially certified copy of that power 
or authority, shall be de[>ositcd at the registered office of the Company, not less than 
72 hours before the time foi holding the meeting, at which the person named in 
such instrument proposes to vote, and in default the instrument of proxy shall not 
be treated as valid. 

76. A tote given in accordance with Uic terms pf an instiument of proxy or i| 
powcr*of attorney shall be valid, notwithstanding the pievious death of the principal, 
or revocation of the pioxy or Powei of Attorney, or transfer of the share in respect 
of which the vote is given, unless an intimation in writing oi the death, revocation, 
or transfer, shall have been received at the oftice of the Company before the meeting. 


VL MANAGEMENT. 

(1) Managing Agents, 

77. The Managing Agents may carry on the business of tlic Company, subject 
to the su|XTVision and control of the Board of Directors. At the date of the adoption 
of these Articles, the Managing Agents arc the persons at piesent caiiTing on business 
at under the style or firm ot Messrs. & Company, and they shall 

continue and be the Managing Agents of the Company (unless they shall voluntarily 
resign that office) for the term oi twenty years from tlic date of incorporation of the 
C^ompany.*^^ 

7B. The remuneration of the said Managing Agents shall be, a commission of 
not less than per cent, on the net yearly piofits of the Company within the 

meaning of s. 87C (3) of the Indian Companies Act, 1913 ; but in the case of absence 

or inadequacy of profits in any year the Managing Agents sliall get Rs... 

minimum payment for that year together with an office allowance of Rs, per 

montli. 

79. In consideration of the said remuneration, the said Managing Agents shall 
provide^ a Suitable office for the Company In Caikutta, but shall be entitled to chaige 
and bf paid jpr aU actual postage, telegrams, sutionery, printing, legal expenses, 
advertisements, travelling am). ^ Uji^e p;;penfe$. 

SH), r Tbq. Sfdd f ^nagt^ subjea to tfic jsnpcrviwbn and taontml of 
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Assistants, and the general direction, xnanagement and superintendence of the business 
of the Company, with full power to do all acts, matten, and things deemed necessary, 
proper, or exp^ient for carrying on die budness and concerns of the Company, and 
to make and sign all such contracts, and to draw, accept, indorse, and negotiate on 
behalf of the Company, all such Bills of Exchange, Promissory Notes, Hoondies, 
Cheques, Drafts, Government Promissory Notes, and other Government Paper, and 
other instruments as shall be necessary, proper, or expedient for the carrying on the 
business of the Company, and to exercise all the powers, authorities and discretion 
of the Company, except only such of them as by the Companies Acts for the time 
being in force, or these presents are cxpressely directed to be exercised by the Board 
of Directors, or by the shareholders in General Meeting. Ail moneys t^longing to 
the company shall be paid to such Bankers as the Dirccton shall deem expedient, 
and all receipts for money paid to the Company shall be signed by the Managing 
Agents, whose receipts shall be an effectual discharge for the moneys therein stated 
to have been received. The said Managing Agents may with the sanction of the Board 
of Directors delegate any of their powers to such Managers, Agents, or other 
persons, as they may see fit, and shall have power to grant to such Managers, Agents, 
or other delegates, such powers-of-attomey as the said Managing Agents may, subject 
to the approval of the Board of Directors, deem expedient and such powers at pleasure 
to revoke. The said Managing Agents shall duly make, keep, and file, or cause to 
be made, kept, and filed, all such registers, returns, statements, and accounts as 
under the provisions of the Indian Companies Act, 1913, or any statutory modification 
diereof for the time being in force, are required to be made, kept, and filed by the 
Company, or its officers, and the Managing Agents shall be liable to the Directors for 
any loss or damages caused to them by any omission or negligence in this respect on 
the part of the Managing Agents. 

81. The provisions of the last four preceding Articles shall be embodied in an 

Agreement between the Company and the said firm of Messrs. & 

Company, and the Directors shall cause the Common Seal of the Company to be affixed 
to such Agreement and shall carry the same into effect. 

82. Subsequent Managing Agents and their remuneration shall l)e appointed and 
determined by the company in General Meeting. Until otherwise determined by tlie 
company in General Meeting such Managing Agents for the time being shall have the 
like powers and perform the like duties as arc conferred and imposed by these Articles 
upon the first Managing Agents. 


(2) Directors, 

85. The business of the Company shall be managed by the Directors who may 
pay all expenses incurred in getting up and registering the Company, and may exercise 
all such powers of the company as are not, by the Indian Companies Act, 1913, or any 
statutory modification thereof for the time being in force, or by these articles required 
to be exercised by the Company in general meeting, subject nevertheless to sudi 
regulations, not inconsistent with the aforesaid provisions, as may be ptescribed by 
the Company in general meting; but no such regulations shall invalidate any prior 
act of the Directors which would have been valid if that regulation had not been made. 
The Directors shall be able, subject to the aforesaid provisions, to delegate any of 
Uieir powers to the Managing Agents, a Managing Dircx:tor or a Committee of Directors. 

83A. Until otherwise determined by a General Meeting the number Of the 
Directors shall not be less than three nor more than ten. 

84. The Directors shall have power from time to time, and at any time, to 
appoint any other persons to be DiiectWi bwt to that tbe total nttmbor of DllOCtW 
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^oc at my timt tmud the maximutii number hked as above. The fim Directors 
a£ the €k>iii{>aiiy are:— 

85. Until otherwise determined by a Oenerai Meeting, the qualihcation of every 

Director shall be his holding not less than shares of the nominal value of 

%s. either in his own name or jointly with any other person or persons, 

whether beneficially, or as a Trustee for any Company or person or otherwise howsocv^, 
A first Director may act before acquiring his qualification, but shall in any case acquire 
the same within two months from his appointment; and unless he shall do so he 
shall be deemed to have agreed to take the said shares from the Company, and the 
same shall be forthwith allotted to him accordingly. Shares held in the name of the 
Managing Agents* firm shall qualify any Member of such firm to act as a Director. 

86. Such members (not exceeding one-third of the total number of director^ of 

the Company for the time being) of the firm of Messrs, , so long 

as that firm are the Managing Agents of the Company, as shall from time to time be 
appointed Director of Directors by that firm, shall not be subject to the retirement 
by rotation, and sliall not be taken into account in determining the rotation of retire* 
ment of Directors. 

87. Until otherwise determined by a General Meeting each Director, including the 

member of the Managing Agents* firm who is a Director, shall receive out of the fund^ 
of the Company by way of remuneration the sum of Rs. for each meeting 

attended by him. 

The Directors shall also receive a commission of two and a half per cent, on 
the net yearly profits of the Company (after deducting interest on debentures or other 
moneys borrowed but before placing anything to reserve, depreciation or other special 
account and before deducting the commission payable to the Managing Agents) and 
such commission shall be divided among the Directors equally or as they may determine. 

88. If any Director, being willing, shall be called upon to perform extra services, 

or to make any special exertions in going, or residing away from for any 

of the purposes of the Company, or giving any special attendance to the business of 
the Company, the Company may remunerate the Directors so doing either by a fixed 
sum, or by a percentage on profits or otherwise, as may be determined by the Directors, 
and such remuneration may be either in addition to or in substitution for his share 
in the remuneration above provided for the Directors. 

89. At the first Ordinary General Meeting of die Company, the whole of the 
Directors shall retire from OflBce, and at the Ordinary Meeting in every subsequent 
year, one-third of the Directors for the time being or, if their number is not three 
or a multiple of three then the number nearest to one-third shall retire from oifice. 

90. On every retirement of a Director in rotation, the meeting at which he 
retires may, subject to any resolution reducing the number of Dircaors, elect a 
qualified shareholder to be a Director in his stead, and without notice in diat behalf 
may fill up any other vacandes. 

90A. If at any meeting at which an election of Directors ought to take place, 
the places of the vacating Directors are not filled up, the meeting shall stand adjourned 
till the same day in the next week at the same time and place, and, if at the 
adjourned meeting the places of the vacating directors are not filled up, the vacating 
Directors or such of them as have not had their places filled up shall be deemed to 
have been re-elected at the adjourned meeting. 

fil. The Directors to retire in every year diall be those who have been longest in 
office since their last election, but as between persons who became Directors on the 
same day those to retire idtall (unless they otherwise agree among themselvesl be 
deteiMaed by lot. ^ 

fifi. Retii^ Directors shaH be elij^bfe for it’eleetioii. 

xm 
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93. Tlie Company in General I^feeting may from time to dme increase or tedoce 
the number of Directors^ and may alter their qualification and remuneration^ and may 
also determine in what rotation such increased or reduced number is to go out of office. 

94. The Company may by Extraordinary Resolution remove any Director, other 
than the Director appointed under article 86 hereof, before the expimtion of hi& period 
of office and appoint another qualified person in his stead; the person so appointed 
shall hold office, during such time only as the Director in whose place he is appointed 
would have held the same, if he had not been removed. 

95. If any casual vacancy occur in the Board of Directors, it may be filled up 
by the Directors. Any person so chosen sltall retain his office so long only as the 
vacating Director would have retained the same if no vacancy had occurred. The 
continuing Directors may act notwithstanding any vacancy in their body, but so that 
if the number falls below the minimum above fixed, the Directors shall not, except 
for the purpose of filling vacancies, act so long as the number is below tlie minimum. 

96. A shareholder, not being a retiring Director, shall not be eligible to be 
elected as a Director at any General Meeting, unless he or some other member in¬ 
tending to propose him, has at least seven clear days before the meeting left, at the 
office of the Company, a notice in willing duly signed, signifying his candidature for 
the office or the intention of such member to propose him. 

97. Every Director shall vacate his office on the happening of any of the events 
following that is to say: — 

(1) On his failing to obtain his qualifying shares within two months of the 

date of his appointment, or at any time thereafter on his ceasing to hold 
his qualifying numlxir of shares. 

(2) On his failing to pay calls made on him in respect of shares held by him 

within six months of such calls lieing made. 

{$) On his becoming bankrupt, or insohent, or suspending payment, or com¬ 
pounding with his creditors. 

(4) On his being found a lunatic, or on his becoming of unsfumd mind. 

(5) If he or any firm of which he is a partner or any private company of which 

he is a director without the sanction of the company in General Meeting 

accepts or holds any office of profit under the company other than that 
of a managing director or man<iger or legal or tedinica] adviser or a 
banker. 

(6) On his resigning office by notice in writing to the Company. 

(7) On his being requested in writing by all his Co-Directors to resign ; but 

this shall not apply to any Director appointed under Article 86 hereof, 

(8) If he absents himself from three consecutive meetings of the directors or 

from all meetings of the directors for a continuous period of three months 
whichever is the longer without leave of absence from the Board of 
Directors. 

(9) If he or any firm of which he is a partner or any private company of which 

he is a director accepts a loan or guarantee from the company in con¬ 

travention of section 86D of the Indian Companies Act, 1918. 

(10) If he acts in contravention of section 86F of the aforesaid Act. 

98. The Managing Agents and every Director, Officer or servant, of the Company 
shall be indemnified out of its funds for all costs, charges, travelling or other expenses, 
losses and liabilities incurred by them or him in the conduct of the Company's business, 
or in the discharge of their or his duties, and neither the Managing Agents nor any 
Dir^tor, Officer, or servant of the Company shall be held liable fior joining in any 
receipt, or other act for conformity's sake or for any loss or expenses happening to 
the Company by insuffidency or d^ciency of any security on^ in or upon whi^ any 
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ctf HKMweys a£ Che Gotia|»any ^11 be invei^ted* or to any loss or ifamages arising 
from the bankruptcy, insolvency or tortious act of any person with whom any moneys, 
secuiities or effects i^all be deposited, or to any other loss, or damage, or misloitune 
whatsoever, which shall happen in the execution of their or his, office, or in relatioii 
thereto, unless the same shall happen through their or his wilful act, neglect or default. 

99. The Mlhaging Agents and Directors shall not be disqualihed by their o&ce 
from contracting with the Company either as vendor or purchaser, or otherwise, nor 
shall any such contract or arrangement entered into by or on behalf of the company 
with any company, or partnership of or in which the Managing Agents, or any member 
of the Managing Agents* firm, or any Director shall be a member or otherwise 
interested, be avoided, nor shall the Managing Agents or any member of their firm, 
or any Director so contracting or being such member or so interested be liable to 
account to the Company for any profit realized by any sudi contract or arrangement, 
by reason only of the Managing Agents or such Director holding that office, or of the 
fiduciary relations tliereby established, but the nature oi their or his interest must 
be disclosed by them or him at the meeting of the Directors after the acquisition dE the 
interest: Provided nevertheless tiiat a getteral notice that Uie Managing Agents, or 
any member of their firm or any Director is a member of any specified firm or company, 
and is to be regarded as interested in any subsequent transaction with such firm or 
company shall, as regards any such transaction. l>e a sufficient disclosure within the 
meaning of this Article, and after such general notice, it shall not be necessary to give 
any special notice relating to any particular transaction with such firm or company: 
And provided also diat (except in the case of a contiact of indemnity against any loss 
that the Managing Agents, or any one or more of the Directors may suffer by reason 
of becoming or being sureties or a surety to the Company) no Director shall vote in 
respect of any contract or arrangement in which he is so interested, and if he do so 
vote his vote shall not be counted. Any Director who is a Solicitor or Advocate or 
Pleader may act as the Solicitor or legal aclviscr of the Company and shall not be 
liable to account to the Company for any profit realized for atty professional work done 
b) him or ht.s tiriii for the Company. 


(3) Proceedings of Directors, 

100. The Directors shall (as far as practicable) meet together at least once a 
month for the despatch of business, and may adjourn and otherwise regulate their 
meetings and proceedings as they think fit, and may determine the quorum necessary 
for the transaction of business. Until otherwise determined any two Directors shall 
be a quorum. The Managing Agents or any Director may at any time convene a 
meeting of Uie Directors. Questions arising at any meeting shall be decided by a 
majority of votes. In case of an equality of voles tlic Chairman shall have a second 
or casting vote. It shall not be necessary to give any notice of any meeting of the 
Directors to any Director who is to the time being absent from India/Pakistan. 

101. The Directors may elect one of their number as Chairman of the Board, 
and in default thereof at all xneetjings of Directors the Directors present diall choose 
one of their number to be Chairman. 

102. The Directors may delegate any of their powers to Committees consisting of 
such member or members of their body as they think fit. Any such Committee 

in exercise of the powefs so delegated, conform to any regulations that may from time 
to time be imposed on them by the Directors. ♦ 

101 The meetings and proceedings of any such Corandttec condsttng of two or 
molt menibem diall be governed by the provisions hereinbefi>te containdd to 
rcfulatliig the mettlags and proceedingi of die Directors, so Car as the same ate 
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applicable thereto and are not superseded by any teguladom made by the Directors 
under the last preceding clause. 

104. A resolution in writings signed by all the Directors, diall be as valid and 
effectual as if it had been passed at a meeting of the Directors duly called and 
constituted. 

105. All Minutes shall be signed by the Chairman of the meeting at which the 
same are recorded or in case of the inability from any cause of sudbi Chairman to 
sign the same, then by the person who shall preside as Chairman at the next ensuing 
meeting, and all Minutes purporting to be so signed shall for all purposes whatever 
be prima fcLcie evidence of tlie actual passing of the resolutions recorded, and the 
actual and regular transaction or occurrence of the proceedings to be so recorded, 
and of the regularity of the meeting at which the same shall appear to have talten 
place. 

VII. THE SEAL. 

106. The Managing Agents shall provide for the safe custody of the seal. Every 
instrument to which die seal is affixed, shall be signed by at least one Director or 
other officer appointed by the Directors for that purpose, and countersigned by the 
Managing Agents. 


VIII. ACCOUNTS AND DIVIDENDS. 

(1) Accoimtt. 

107. The Managing Agents shall cause proper books of accounts to be kept, in 
which shall be entered true and complete accounts of the affairs and transactions oi 
the Company. 

108. Any costs, charges and expenses incurred or sustained in or about the 
establishment of the Company, including therein the costs of advertising, printing, 
stationary, brokerage, commission, legal expenses, furniture and fittings of office, and 
other costs, charges, and expenses whidi the Managing Agents, with the approval of 
the Directors, consider may be fairly treated as preliminary expenses, may be placed 
to a separate account to be called the 'Tieliminary Expenses Account," and shall be 
chargeable cither on the profits of the Company, or to capital as the Managing Agents 
with the like approval deem expedient. 

109. The b(^ks of account shall be kept at the registered office. The Directors 
shall from time to time determine whether and to what extent and at what times 
and places and under what conditions or regulations the accounts and books of the 
Company or any of them shall be open to inspection of members not being Directors. 
No member (not being a Director) shall have any right to inspect the same, except as 
conferred by the Indian Companies Acts, or authorised by the Directors, or by any 
resolution of the Company in General Meeting. 

110. At the Ordinary Meeting in every year, the Managing Agents shall lay 
before the Company a profit and loss account and a balance sheet containing a 
summary of the property and assets and capital and liabilities of the Company in 
the form marked "F" in the Third Schedule to the Companies Act, 1915, or as 
near thereto as circumstances will admit, made up to as recent a date as practicable 
(as provided in sec. 151 of the Companies Act, 1915) from the time when the last 
proceeding account and balance sheet were made up. Every such account and balance 
sheet shall be signed by at least two Directors, and by the Managing Agents. 

IIOA. The profit and loss account shall in addition to the matters referred to 
subsection (5) of section 152 of the Indian Companies Act^ 1915 arranged under 
the most convenient heads, the amount of gross Umm, distinguishing the several 
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somca from which ii; has been derived and the amount of gross expenditure* dis^ 
tinguishing the expenses of the establishment, salaries and other like matters. Every 
item of expenditure fairly diargeable against a year's income shall be brought into 
account, so' that a just balance of profit and loss may be laid before the meeting* 
and in cases where any item of expenditure whidi may In fairness be distributed over 
several years has been incurred in any one year, the whole amount of such item shall 
be stated, with the addition of the reasons Why only a portion of such expenditure 
is charged against the income of the year. 

til. Every sudi balance sheet shall be accompanied by a report of the Directors 
and the Managing Agents as to the state and condition of the Ck)mpany, and as to the 
amount which they recommend to be paid out of the profits by way of dividend 
or bonus to the members, and the amount (if any) which they propose to carry to the 
reserve* depiedation* or other special funds, according to the provisions in that 
behalf hereinbefore contained, and every such report shall be signed by the Managing 
Agents and at least by two of the Directors. 

112. A printed copy of sudi account, balance sheet and report, at least fourteen 
days previous to such meeting* be served on the registered holders of shares in the 
manner in which notices are hereinafter directed to be served, and a copy thereof 
shall be deposited at the Registered Office of the Ck>mpany for the inspection of members, 
for a peri<^ of fourteen days at least before such meeting. 

115. After sudi account, balance sheet and report with the auditors* report 
thereon has been laid before the Company in General Meeting, three copies thereof 
signed by the Managing Agents sliall be filed with the Registrar within 21 days of the 
Meeting. If the General Meeting before which such account, balance sheet and report 
are laid does not adopt the balance sheet* a statement of that fact and the reasons 
therefor shall be annexed to the balance sheet* and to the copy thereof filed with 
the Registrar. 


(2) Auditors. 

114. Once at least in every year the accounts of the Company shall be examined, 
and the correctness thereof and of the balance sheet ascertained by one or more 
Auditor or Auditors. 

115. Th^ first Auditors shall be appointed by the Directors, and shall hold office 

until the annual General Meeting in the year 19 . Subsequent Auditors shall be 

appointed by the Company at the Ordinary Meeting in each year. The remuneration 
of the first Auditors shall be determined by the Directors* and that of subsequent 
Auditors shall be determined by the Company in General Meeting. Any Auditor 
quitting office shall be eligible for re-election. 

116. If one Auditor only is appointed all the provisions herein contained relating 
to Auditors shall be applied to him. 

117. If any casual vacancy occurs in the office of Auditor, the Directors may and 
shall forthwith fill up the same. 

118. Hie Auditors of the Company shall have a right of access at all times to 
the books, accounts and voudien of the Company, and shall be entitled to require 
from the Managing Agents, Directors and other officers of the company, such in- 
formatton and explanation as may be necessary for the performance of the duties 
as Auditors. 

119* Every account of the Managing Agents when audited and approved by a 
General Meeting shall be conclusive, except so far as regards any error discovered 
therein bdkare or at the audit of the th<m next acoount, and whenever such mxor Is 
discovered within that period the account shall be forthwith corrected and thencefimth 
be eondudve* 
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(3) IHvkbiids. 

120* Subject to the rights of holders of Preference Shares and other shares, if any, 
issued upon special conditions and to Articles 49 and 50 hereof, the net pxohts of the 
Company shall be divisible among the Ordinary Shareholders in proportion to the 
amount paid up on the Ordinary Shares held by them respectively. 

121. The Company in Ordinary or Extraordinary General Meeting may declare a 
dividend to be paid to the mcmlxirs according to their rights and interests in the 
profits, and for the purpose of the equalisation of dividends any sums from time to 
time in accordance with these presents carried to Uie reserve, depreciation, or other 
iq)ecial funds may, subject to due provision being made for actual loss or depreciation, 
be applied in payment thereof. 

1^. Whenever in their opinion the profits of the Company permit, the Managing 
Agents, with rhe sanction of die Directors may declare an interim dividend. 

123. 11 and whenever any bonus on shares is declared out of profits, and whether 
alone or in addition to any dividend thereon, the bonus shall for all purposes what> 
soever be deemed to be a dividend on the shares. 

124. When any shareholder is indebted to tlie Company for calls or otherwise, 
all dividends payable to him, or a sufiicient part thereof, may be retained and applied 
by the Managing Agents in or towards satistaciion of tlic debt. 

125. No dividend shall be payable except out of the net profits of the year or 
any otlier undistributed profits, and no larger dividend shall be declared than is 
recommended by the Directors. 

126. Any General Meeting declaring a dividend may authorise payment of such 
dividend wholly or in part by tlie distribution of paid-up shares, debentures or 
debenture stock of the Company or paid up shares, debentures or debenture stock of 
any other Company, or in any one or more of such ways, and the Managing Agents 
may, with the sanction of the directors, give effect to such resolution. 

127. In case two or more persons are-registered as the joint-holders of any share, 
any of such persons may give effectual receipts for all dividends and payments on 
account of dividends in respect of such share, 

128. Unless otherwise directed by the Company in General Meeting, any dividend 
may be paid in aish or by cheque or warrant or money order sent through the post 
to the registered address of the member entitled, or in the case of jo^nt-holders, to 
the registered address of that one whose name stands first on the register in respea 
of the joint-holding and every cheque so sent shall be made payable to the order of 
the person to whom it is sent. 

129. All dividends on any share not having a legal registered owner entitled to 
require payment of and competent to give a valid receipt for the same, shall remain 
in suspense until some competent person be registered as the holder of the shaze, 
provided tliat all dividends remaining for three years after the dedaratioii thereof 
unclaimed by some person entitled and competent to receive and give a valid receipt 
for the same, may at the end of that period be forfeited to the Company and cease to 
be payable, and may be carried to such fund of the Company as the Managing Agents 
with the sanction of the Directors, may see fit, but the Managing Agents, with the 
sanction of the Directors, may remit the forfeiture whenever they may think 

130. Unpaid dividends shall never bear interest as against the Company. 

IX. WOiDING UP. 

131. If the company shall be wound up and the surplus assets shall be more 
than sufficient to repay the whole of the paid up capital, the excess shall he disiftlfiirctl 
among the members in proportion to the capital paid up or whidi UugliC to have 
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lieen pi44 up on tbe ofdinary held by them respectively at the oommenceinent 
of the winding up, and if the surplus assets shall be insufficient to repay the whole 
of the paid up capital, such surplus assets shall be distributed so that, as near as may 
be, die losses shall be borne by the members in proportion to the capital paid up, 
or which ought to have been paid up, on the ordinary shares held by them respectivclv 
at the commencement of the winding^ up, but this clause is to be without prejudice 
to the rights of the holders of shares issued upon special conditions. 

182. In a winding up the liquidator may, irrespective of the powers conferred 
on him by the Indian Companies Act, and as an additional power, with the authority 
of a Special Resolution, sell die undertaking of the Company, or the whole or any 
part of its assets, for shares fully or partly paid up or the obligadons of or other 
interests in any other Company and may by the contract of sale agree for the allotment 
to the memlicrs direct of die proceeds of sale in proportion to their respective interests 
in the Company. Any such 'sale or arrangement or die Special Resolution confirming 
the same may. subject to the provisions of Article 45 hereof, provide for the distribu¬ 
tion or appropriation of the shares, or other l>cncfits to be received in compensadon 
otherwise than in accordance with the legal rights of the contributories of t!ie Company, 
and in particular, any class may lie given preferential or special rights, or may be 
excluded altogether or in part, and further by the contract a time may be limited at 
the expiration of which shares, obligations or other interests not accepted or required 
to be sold shall be deemed to have been refused, and be at the disposal of the 
Liquidator or the purchasing Company. 
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Art it hs of Aswriation of a comjmny intended to he managed by Managing Agents 
excluding some of the reguiatiotn only of Table A, 


ARTICLES OF ASSOCUTION 
of 


, UMITED. 


{Company Limited by Shares). ^ 

L PRELIMINARY. 

I, The Regulations contained in Table A in the first Schedule to the Ihdian 
Companies Act, 1918 with the exception of regulations 5. 6, 22, 28, 80, 88, 86, 87, 85, 
39, 40, 41, 42, 48, 44, 44A, 49. 50, 51. 52, 55. 56. 57, 58, 59, 61, 62, 66, 71, 78, 
79, 80, 81, 82, 88, 85, 86, 87, 89, 90, 91. 92. 98, 94, 95, 96, 97, 98, 99, 100, 
101, 102, 105, 107, 112, 118, 114, 115 and 116 thereof shall not apply httt instead 
Utmm/i the lollowii^ ihau be the Ipqpilattons of the company. 
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2^ la these pmeatA, imkss there be seaiethiag ia the subject ar coateat in* 
omststent therewi^-^ 

**TIie company" means the above named company, 

"The Companies Act" means the Indian Companies Act, 1913. 

"The oflice" means the registered office for the time being of the company, 

"The register" means the register of members to be kept pursuant to section 31 
of the Companies Act. 

"In writing" or "written" means and includes words printed, lithographed, 
represented or reproduced in any mode In visible form, 

"Managing agents" includes the person, firm or a limited company appointed 
to perform the functions of the managing agents of the company. 

"Special resolution" and "extraordinary resolution" have the meanings assigned 
thereto by section 81 of the Companies Act. 

"Dividend" includes bonus. 

Words importing persons shall include bodies corporate. 

Words signifying the singular number only shall include the plural and vice versa. 

Words signifying males only shall extend to and include females. 

Expressions deEncd in the Indian Companies Act, 1913 or any statutory modi- 
Ecation thereof in force at the date at which these regulations become binding 
on the company, shall have the meanings so deEncd. 

II. CAPITAL. 

(1) Sharea. 

3. The initial share capital of the company is Rs. 5,00,000/- (Rupees Eve lacs) 
divided into one thousand preference shares of Rs. 100/- each and 40,000 ordinary 
shares of Rs. 10/- each and such preference shares shall confer the right to a Exed 
cumulative preferential dividend at the rate of 6 per cent, per annum on the capital 
for the time being paid up thereon and shall rank in a winding up as regards zetum 
of capital and payment of arrears of dividend down to the commencement of the 
winding up in priority to the ordinary shares, but shall not confer tlie right to any 
further participation in the profits or assets of the company or to vote at any general 
meeting of shareholders of the company and upon any increase of capital the company 
is to be at liberty to issue any new shares with any preferential, deferred, qualified or 
special rights, privileges or conditions attached thereto. 

4. Any preference shares may be issued on the terms that it is, or at the option 
of the company is, liable to be redeemed. 

5. The rights and privileges hereby attached to the said preference shares may 

be altered or dealt with by an agreement in writing made by some member of the 

class and ratified by the holders of at least two thirds of the shares of the class, subject 

to the provisions of section 66A of the Ck>mpanies Act. 

6. No application for allotment of shares shall be entertained unless an amount 
of at least 5 per cent, of the nominal amount of the shares together with rupee one 
as admission fee is paid. 

7. The shares shall be under the control of the managing agents who may allot 

or otherwise dispose of the same to such persons, on such terms and conditions, at par 

or premium, and at such times as they think fit and with full power to give to any 

person or persons the right to call for the allotment of any sham lo>r such consideration 
as the managing agents may sec fit. 

8. In addition to the payment of any reasonable sums as brokerage, the company 
may at any time pay commission to any person for subscribing or agredng to subscribe 
(whether absolutely or conditionally) tor any ihates in the company, or pfocoring or 
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agtWtig lo pioeore (whether abioliitdy or condItloiiaIXy) tat any shares 

in the ewpany* but m that the couunisMon shall not exceed 10 per cent. o£ the 
fiominel amotmt of the i^hares in each case subscribed or agreed to be subscribed. 

0* The joint holders of a share, shall be severally as well as jointly liable for the 
payment of all instalments and calls due in respect of such shares. 

10. The managing agents may make arrangements on the issue of shares for a 
difference between the holders of such shares in tlie amount of calls to be paid and 
the time of payment of such calls. 

11. Every shareholder shall name to the company, a place in India/Pakistan to 

be registered as his address and such address shall tor all purposes be deemed his place 
of residence. ^ 

12. The company shall not, save at ordered by some Court of competent juris¬ 
diction, be bound to recognise any benami, equitable contingent, future or partial 
interest in any share or any other right in respert of a share, except an absolute right 
thereto in the person or persons from time to time registered as the holder or holders 
thereof. 

15. Shares may be registered in the name of tlie managing agents* firm (but no 
other) or of any limited company but not in the name of a minor nor shall more 
than four persons tx? registered as joint holders of any share except under the 
transmission clause hereof. 


(2) Sliaa« Certificates. 

14. The certificate of title to shares shall be issued under the seal of the company 

and shall be signed by the managing agents and by one director. If the managing 
agents l>e a company such certificates may be signed by a director of that company. 

15. If any certificate be worn out, defaced, destroyed or lost, a new one or 

new ones may be issued in lieu thereof on pioduction to tlie managing agents of 

evidence satisfactory to them of its being worn out, defaced, destroyed or lost, or in 

default of such evidence on such indenmiiy being given as the managing agents may 
think sufficient. 

16. A fee of rupee one together with the advertisement costs, if any, shall be 
charged in respect of every renewal ccriificalc. 

17. The certificate in respect of a share or shares registered in the names of two 
or more |)ersons shall be dclhcred to the |x?rson first named in the register. 


(3) Calls OB Shares. 

18. The managing agents, subject to the approval of the directors, may from 
time to time, subject to any terms on which any shares may have been issued, make 
such calls as they think fit upon the shareholders in respect of all money unpaid on 
the shares held by them respectively, and cacdi member shall pay the amount of every 
call so made on him, to the persons and at the times and places appointed by the 
managing agents. A call may be made pavable by instalments. 

19. A call shall be deemed to have been made at tlie time when the resolution 
of the directors approving such calls was passed. 

20. Fourteen clear days' notice at least of any call shall be given spedfying tlie 
time and place of payment and to whom sudi call shall be paid. 

21. II the sum payable in respect of any call or instalment be not paid btsfore 
or on the day appointed to payment thereof, the holder to the time bedng of that 
name toll be liable to pay intensst to tim same at the rate of 10 per cent, per asmum 
fimek die day iq^mted to payment thereof to the dme of actual payment* 
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22. The managingr agentiB may, subjod; to the approval of the director, J^eceive 
horn any sharelmldcr willing to advance the same, all or any part of the moneys due 
upon the share or shares held by him beyond the sum actually called for, and upon 
the money so j>aid in advances or so much thereof, as from time to time exceeds the 
amount of the call then made upon the share or shares in respect of which such 
advance has been made, the company may pay interest at a rate not exceeding 
6 per cent, per annum. Money so paid in excess of the amount of calls shall not 
rank for dividend. 


(4) Forfeiture and Lien, 

23. any member fail to pay any call or instalment on or before the day 
appointed for payment thereof, the managing agents may, with the approval of the 
diiectors, at any time thereafter during such time as the call or instalment remains 
unpaid, serve notice on him to pay the same together witli any interest that may 
have accrued and any expenses that may Iiave l)een incurred by the company by reason 
of such non-payment, on or before some day to be named in Uie notice (such day 
not being less than fourteen days from the date of such notice) and at some place 
(either the ofl5ce or a bank) and that in the event of non-payment at or before the 
time appointed and at the place named in such notice, the shares in respect of which 
the call was made or instalment is payable, will be liable to be forfeited. 

24. If the requisitions of such notice are not complied with, any share in respect 
of which such notice has Ixjen given may at any lime thereafter,' before })aymcnt of 
all calls or instalments, interest and expenses due in respect thereof, be forfeited by 
the directors, and the holder tficicof shall thereupon cease to have any interest therein 
and his name shall be removed fiom the register as such holder and thereupon notice 
shall be given to him of the removal, and an entry of the forfeiture with the date 
thereof shall forthwith be made in the register. Such forfeiture shall include all 
dividends declared \n respect of the forfeited shares and not actually paid before the 
forfeiture. 

25. Any member whose shares shall be so forfeited shall, notwithstanding the 
forfeiture, be liable to pay and shall forthwith pay to the company all calls or instal¬ 
ments, interest and expenses owing upon or in resj>ect of such shares at the titne of 
forfeiture, togetlier with interest thereon from the time of forfeiture until payment at 
the rate of 10 per cent, per annum and the managing agents shall enforce the payment 
thereof if they think fit. 

26. Any share so forfeited shall be deemed to be the properly of tlte company 
and the managing agents, subject to the approval of the directors, may sell, re-allot, 
or otherwise dispose of the same in such manner as they think fit. 

27. The managing agents, subject to the approval of the directors, may at any 
time before any share so forfeited shall have been sold, re^allotted or oUierwisc dis¬ 
posed of, annul the forfeiture thereof upon such conditions as they think fit. 

28. The Company shall have the first and paramount lien upon all shares ffully 
paid up or otherwise) registered in the name of each member (whether solely or 
jointly with others) for his debts, liabilities and engagements (whether solely or jointly 
with any other person) to or with the company whether the period for the payment, 
fulfilment or discharge thereof shall have actually arrived or not, and such lien shall 
extend to all dividends firom time to time declared in respect of such diates. Unless 
otherwise agreed, the registration of a transfer of shares shall operate as a waiver of 
the company's lien (if any) on such sham. 

29. The company shall be entitled to give eSCct to such Hen by sale, mr forfeiture 
and re-issue of the shares subject thereto, or by retaining all dividends and profits in 
mpea thereof, or by any comblnatfon of the said meens, bat no sate or 
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aliltii be tnade until such {leriod as afioiresaid ^all have arrived and until notice in 
writing of the intention to sell or forfeit Uiall have been served on such tnemher^ his 
executors or administrators and default has been made by him or them in the payment, 
fulhlment or discharge of such debts, liabilities or engagements for fourteen days alter 
such notice. 

SO. Upon any sale alter forfeiture, or for enforcing a lien, in purported exetase 
of the powers hereinbefore given, the managing agents may cause the purchaser’s name 
to be entered in the register in respect of the shares sold and the purchaser shall not be 
bound to see to the regularity of tlte proceedings or to the application of the purchase 
money, and after his name has been entered in the register in respect of such share, 
the validity of the sale shall nor be impeached by any person. 

(S) Timuafer and Transmission of shares. 

81. The transfer of shares shall be effected by an instrument in writing in the 
usual common form, modified so as to suit the circumstances of the parties and shall 
be executed both by Uie transferor and the transferee, whose execution shall be attested 
by at least one witness who shall add his address and occupation, and the transferor 
shall be deemed to remain tlic holder of such share until the name of the transferee 
shall have been entered in the register in respect thereof. 

32. Every instrument of transfer shall be deposited with the company and no 
transfer shall be registered until such instrument shall be deposited together with the 
certificate of the sliarcs to be transferred and together with any other evidence the 
managing agents may require to prove the title of the transferor or his right to transfer 
Uk‘ shares, and a fee of rupee one shall be payable for the registration of any transfer, 
and the instrument of transfer shall after r^stration be kept by the company. 

33. The directors mrty decline, without assigning any reason, to register any 
transfer of shares to a person whom they do not approve, and may also decline to 
irgister any transfer of shares on whid) the company has a lien or whidi is not fully 
paid up. 

34. The managing agents may sii.spcnd the registration of transfers during the 

fourteen days immediately preceding the ordinary general meeting in each year. 

III. BORROWING POWERS. 

35. The managing agents may, from time to time, with the approval of the 
directors, borrow money from the members or other persons and may themselves lend 
any sum or sums of money for the purposes of the company, 

36. The managing agents may borrow money on behalf of the company with 

sudi approval as aforesaid and upon such terms and conditions in all respects as they 

think fit and in particular by the issue of bonds of the company or by making, drawing 
accepting or en^rsing on behalf of the company any promissory notes or bills ci 
exchange or giving or issuing any other security of the company, or by mortgage or 
charge of all or any part of the property of the company, both present and future, 
including its uncalled capital lor the time being or by arranging overdraft from banks 
on giving such security or otherwise *, and the managing agents, widi such approval 
as aforesaid, may on ^half of tlie company guarantee the whole or any part of dbe 
loans or debts incurred by the company with power lor them to secure the guarantors 
against liability ki respea of such loam or debts by means of mortgage or charge of 
the company's property^ movabte or immovable or otherwise. Whenever any un¬ 
called capital of tte company is Included in or charged by any mortage or other 
security, such mortgage mr security may include an authority to the person in vriiose 
favour the same is executed, to make calls on the members in respect of sudi uncalled 
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ci|piua« and tht piovisions herdn-before contained in ragaird to call shall* muWis 
mut^ndis^ ^ auifchonfy. 

57. Any dcbentuiies ot other securities may be issued at a diaoount* premium* or 
otherwise, and with any special privileges as to redemption, surrender, drawing and 
otherwise, and may be so framed that the same shall be assignable free from any equities 
between the company and the original or any intermediate holders. 


IV. MEETINGS. 

(1) Convenmg Meetings. 

58. The statutory general meeting of the company shall be held at such place as 
the managing agents may determine. Subsequent general meetings of the company 
shall be held Erst within 18 months from the date of its incorporation and thereafter 
once at least in every year at such time and place as the managing agents appoint. 
Tlie above mentioned general meetings shall be called ordinary meetings and all other 
meetings of the company shall be called extraordinary meetings. 

59. An extra-ordinary meeting may at any time be called by ilie managing agents 
and shall be so called at the request of the directors or upon requisition of shareholders 
as provided in section 78 of the Companies Act. 

40. The chairman, if any, of the board of directors shall preside as chairman at 
every general meeting; and if he is absent or unwilling to aa, a director chosen by 
the meeting sliall preside at a general meeting of the company. If tliere be no such 
chairman or if he is not present at the meeting within fifteen minutes alter the time 
appointed for holding the meeting or is unwilling to act as chairman, the meml>ers 
present shall choose some of their number to be chairman. 

41. No business except the choice (when necessary) of a chairman or the adjourn¬ 
ment of the meeting shall be iran.sactcd or discussed at a general meeting while the 
chair is vacant. 

42. The demand for a poll may be withdrawn by tlic person who demanded tlie 
poll; and if the motion for the resolution or its amendment on which a poll was 
demanded is withdrawn, the demand for poll will be deemed to be withdrawn. 

45. The demand of a poll shall not prevent the amtinuance of the meeting for 
the uansaction of any business other than the business on which a poll has l)cen 
demanded. 


(2) Voles of Members 

44. On a show of hands every holder of ordinary shares shall have one vote. 
On a poll, every such member shall have one vote in respect of eacli share or eadi 
hundred rup^ of stock held by him. 

45. No member shall be entitled to be present or to vote at any general meeting* 
either personally or by proxy or attorney* or as a proxy or attorney of any other 
member, or be reckoned in a quorum, whilst any call or instalment or other sum is 
due and payable to the company in respect of any share of such member. 

48. On a poll, votes may be given either personally or by proxy or by an agent 
acting under a duly executed power of attorney ; provid^ that no company shall vote 
by proxy so long as a resolution of its directors in accordance with section 80 of the 
Companies Act is in force and a person so authorised by the said resolution shall be 
emiiled to exercise the same powers on bdmlf of the company he represents* as if he 
were an individual shareholders of this company. 
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47. Tht iasdroiiAent «ppoiiitli^ a ftoxy 4tall be eicber printed or nmuen or 
partly printed and partly written and be signed by the appointor or his attorney 
or if sudi appointor be a corporation it shall be under its commoin seal. No peracm 
shall be appointed a proxy who is not a member oi^ the company and qualihed to vote. 

48. A vote given in accordance with the terms of an instrument of proxy or a 
power of attorney shall be valid, notwithstanding the previous death of the principal 
or revocation of the proxy or power of attorney, unless an intimation in writing of 
the death, revocatiem or transfer shall have been received at the dEcc of Uie company 
at least twenty four hours before the meeting. 

V. MANAGEMENT. 

(1) Managhig Agents. 

49. The managing agents may carry on the whole business and undertaking of 
the company« subject to the supervision and control of the board of directors. 

50. The hnt managing agents shall be Messrs. &: Co., Ltd., and 

they’ shall continue and be the managing agents of the company for a term of twenty 
yc 4 irs certain from the date of incorporation of the company unless they voluntarily 
resign that office. 

51. llic said managing agents shall, subject to a special resolution of the company 
get by way of their remuneration: — 

(ti) An office allowance of Rs. 500/* per month from the date of incorporation 
of the company witli [»rovision for suitable increments thereon as may be 
determined from time to time by the company in general meeting, such 
ofiice allowance being exclusive ol all expenses for running the company 
sudi as establishment, rent, {>ostage etc., and 
(h) A commission on a graded scale, that is to say, at tlie rate of 10 per cent, 
on the net annual profits (witliin the meaning of section 87C of the 
* Clotupanies Act) if the company earns on its paid up capital a net annual 
piofit of at least 5 per cent; at the rate of 15 per cent, if the company 
earns on its paid up capital a net annual profit of at least 7} per cent, 
and at the rate of 20 per cent, if the net annual profits of the company 
on its paid up capital arc or cxcccti 10 |>cr cent, subject, however, to a 
minimum annual payment of Rs. 5,000/* in case of absence or in* 
adequacy of profits in any particular year; provided that the words 
'*paid up capital’* as used in this sub-clause shall mean capital as paid up 
at the close of the company’s accounting period. 

52. The managing agents or any member thereof may, in addition to their holding 
the office of the managing agents, perform any other duties and works for the company, 
such as the duty of a manager, secretary, or other officer and shall receive such reason¬ 
able and proper remuneration for such duties and works as shall from time to time, be 
agreed upon between the managing agents and the directors of the company for the 
time being and such remuneration shall belong to the said member or members 
absolutely, which will be in addition to the remuneration allowed by the preceding 
clause. 

53. The managing agents shall keep suitable offices and office establishments to 
the company in Calcutta and at such other place or places as may be determined by 
them from time to Ume, and the expenses incurred therefor as well as all expenses of 
and incidental m management, shall be met by the oimpany. 

54. WIthoot piejudke to the right to the inanagement of the whole business of 
the company, the said manag^iig agenu may. subject to the supervisioii and control ol 
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Che dim:tors» have the engagement, suspemion, and dismissal of maaagetSr engineers, 
clerks, assistants, agents, workmen and other employees of the company and diall 
determine their powers, duties and fix their salaries and emoluments and require 
security in sudi instances and to such amount as they think fit, with full powers to do 
all acts, matters and things deemed necessary, proper or expedient for carrying on the 
business and concerns of the company and to make and sign all contracts and to draw, 
accept, indorse, and negotiate on behalf of the company all bills of exchange, 
promissory notes, bundles, cheques, drafts, government promissory notes and other 
government papers and other instruments; to institute, conduct, defend, compound or 
abandon any legal proceedings by or against the company and to engage and appoint 
lawyers and execute powers to them in connection with any such litigation and also to 
compound and allow time for payment or satisfaction of any debts due and of any 
claims or demands by or against the company; to refer any claims or demands by or 
against the company to arbitration and observe and perform the awards; to make and 
give receipts, releases, and other discharges for money payable to the company and 
for the claims and demands of the company ; to enter into all such negotiation and 
contracts and rescind and vary all such contracts and execute and do all such acts, 
deeds and things in the name and on behalf of the company as they may consider 
expedient for or in relation to any of the matters aforesaid or otherwise for the 
purposes of the company; and to exercise all the powers, authorities and discretion of 
the company, except only such of them as by the Companies Acts for the time being 
in force or these presents are expressly directed to Iw exercised by the board of 
dirctors or by the shareholders in general meeting. All moneys belonging to the 
company shall be paid by tlie managing agents to sucli bainkcrs as the directors shall 
deem expedient except such amounts in current account with them maintained subject 
to limits approved from time to time by the directors for tlie purposes of the company’s 
business. The said managing agents may, with the sanction of the directors, delegate 
any of their powers to such managers, agents or other persons, as tliey see fit and 
shall have power to grant to such managers, agents, or oilier del^ates such power of 
attorney as the managing agents may, subject to the approval of the dire<!%or$, deem 
expedient and such powers at pleasure to revoke. 

55. The managing agents i^all have tiie right to appoint diicciors (not exceeding 
one third of the total number of directors for the time being of tlic company) who 
shall not be liable to retire by rotation of directors. 

56. The provisions of the last seven preceding articles shall be embodied in an 

agreement between the company and k Co., Ltd., and 

the directors shall cause the common seal of the company to be affixed to such agree¬ 
ment and shall carry the same into effect as soon as practicable after the registration 
of the company. But the non execution of the agreement as aforesaid will not prevent 
the said managing agents from exercising these powers .and drawing their remunera¬ 
tion, as set forth hereinbefore in these Articles. 

(2) Directors. 

57. Without prejudice to the general jwwers conferred by regulation 71 
of Table A in the First Schedule of the Companies Act and other powers conferred in 
these presents, it is hereby expressly declared tfiat the directors shall have the follow¬ 
ing powers, that is to say, power-— 

(a) To enter into forthwith on behalf of the company the agreement mentioned 

in Article 56 of these presents and take steps to carry it into eff^t, 

(b) To pay the costs, charges and expenses preliminary and incidental to the 

promotion, formation, establishment, registration, fioatation and placing 
the shares of the company. 
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(c) To purchase or otherwise acquire lor the company any property, rights or 

privll<^ which the company is authorised to acquire, at such price 
generally on such terms and conditions as they think fit. 

(d) At their discretion, to pay for any property, rights or privileges acquired 

by or lor services rendered to the company, either wholly or partly in 
cash or in shares, bonds, debentures, or other securities of the company 
and any such shares may be issued either as lully paid up or with such 
amount credited as paid up thereon as may be agreed upon ; and any 
such bonds, debentures, or other securities may be either specifically 
charged upon all or any part ol the property of the company and its 
uncalled capital or not .so charged. 

(c) From time to time provide for the management of the affairs of the company 
outside India/Pakistan and in such manner as they tliink fit and in parti- 
cular appoint any persons to be attorneys or agents of the company with 
such powers (including power to sub-delegate) and ttpon such terms as 
may be thought fit. 

(/) To issue debentures, redeemable or irredeemable, perpetual or otherwise, 
with or without mortgage or charge upon all or any part of the property 
of the company and its uncalled capital for the time being or in such 
other manner as they think fit. 

(g) To invest and deal with any of die moneys of the company not immediately 
required for the purposes thereof, upon such securities (not being shares 
of diis company) and in such manner as they think fit and from time to 
time to vary or realise such investments. 

(/?) To execute in the name and on behalf of the company, in favour of any 
directors, managing agents or other persons who may incur or be about 
to incur any personal liability for the benefit of the company, such mort¬ 
gages of the company’s property (present and future) as they think fit. 

(t) To give to any person employed by the company a commission on the profits 
of any particular business or transaction or a share in the general profits 
of the company and such commission or share of the profits sliall be treated 
as part of the working expenses of the company. 

(/) From time to time to make, vary and repeal bye-laws for the regulation of 
the business of die company, its officers and servants. 

58. Until otherwise determined by a general meeting, the number of directors 
shall not be less than three nor more than nine. 

59. The directors shall have power from time to time and at any time, to appoint 
any other persons to Ik? directors but so that the total number of directors shall not at 
any time exceed the maximum number fixed as above. 

60. The first directors of the company are: — 

1 . 

2 . 

S. 

61. The qualification of a director shall be his holding either in his own name 
or jointly with any other person not less than one hundred ordinary diazes of the 
nominal value of Rs. 10/- each. Shares held in the name of the managing agenta* 
firm or company shall qualify any member of such firm or company to act as a director. 

62. (a) Undl otherwise determined by a general meeting, each director, Indudir^ 
the director or directors appointed by the managing agents as directors, dial! teedve 
out ol the Ihnds ol the company by way of remuneration the sum of Rs. 20/<* rnily 
lor each meedng attended by him. 
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<b) The dtieciois, other than those appointed by the nnmagifig agenu, shall 
alsQ receive a commission of 5 per cent, on the yearly profits of the company (after 
deducting interest on debentures or other moneys if any, borrowed by the company 
and also after allowing for depredation but before pladi^ anything to reserve and 
belore deducting the commission payable to the managing agents and before deducting 
any amount for taxation) and the commission shall be divided among the directors 
equally or as they may determine. 

68. If any director, other than the directors appointed by the managing agents, 
being willing shall be called upon to perform any extra services or to make any special 
exertion in going or residing away from Calcutta for any of the purposes of the company, 
the company may remunerate the director so doing cither by a fixed sura or by per¬ 
centage on profits or otherwise, as may be determined by the directors. 

64. If any casual vacancy occur in the board of directors, it may be filled up by 
the directors. Any person so chosen shall retain his office so long as (he vacating 
director would have retained the same if no vacancy had occurred. The continuing 
directors may act notwithstanding any vacancy in their body, but so that if the number 
falls below the minimum above fixed, the directors shall not, except for the purpose 
of filling vacancies, act so long as the number is below the minimum. 

65. A shareholder not being a retiring director shall not be eligible to be elected 

as director at any general meeting, unless he or some other member intending to propose 

him, has at least seven clear days before the meeting left, at the office of the company, 
a notice in writing duly signed, signifying his candidature for the office or the intention 
of such member to propose him for election. 

66. A director shall vacate his office on the happening of any of the events 

following, that is to say; — 

(1) On his failing to obtain his qualifying shares within two months of his 

appointment or at any time thereafter on his ceasing to hold the qualifying 
shares. 

(2) On his failing to pay any call made on him in respect of his shares within 

six months of such call being made. 

(8) On his becoming bankrupt or insolvent or suspending payment or tom 
pounding with his creditors. 

(4) On his being found a lunatic or his becoming of unsound mind. 

(5) If he contravenes the provisions of section 86E of the Companies Act. 

(6) On his resigning office by notice in writing to the company. 

(7) On his being requested in writing by all his co-directors to resign ; but this 

shall not apply to any director appointed by the managing agents. 

(8) If he absents himself from three consecutive meetings of the directors or 

from all meetings of the directors for a continuous period of three immths 
whichever is the longer, without leave of absence from the board of 
directors. 

67. Any director and the managing agents shall not be disqualified by their office 
flora contracting with the company either as vendor or purchaser or otherwise, nor 
shall any such contract or arrangement entered into by or on behalf of the company 
with any company or partnership of or in which the managing agents or any tattahev 
of the managing agents' firm or company or any dbrector shall be a member or other¬ 
wise interested be avoided, nor shall the managing agents or any member of their 
firm or company or any director so contracting or being midi member or so interested 
be liable to account to the company for any profit realised by such ocmtract or 
arrangement, by reason only of tte managing agents or such diiectors holdtng that 
office, or of the fiduciary relations tirereby established, hut the itatute ol his or their 
interest must be disclosed by him or them at the moeting the dbeccofs at which the 
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contract or arrangement is determined m or approved If tfse interest then adsts,. or 
in any other case, at the hrst meeting of the directors after the acquisiUon of the 
interest, provided nevertheless ^at a general notice that the managii^ agents or any 
metnher of their hrm or company or director Is a member of any specified firm or 
company and is to be regarded as interested in any subsequent transaction with sndi 
firm or company shall, as regards any such transaction, be a sufficient disdosure withhi 
the meaning of this Article, and after such general notice, it shall not be necessary to 
give any special notice relating to any particular transaction with such firm or the 
company. Any director who is a technical adviser, solicitor, advocate, pleader or 
legal adviser may act as such technical adviser, solicitor, advocate, pleader or legal 
adviser of the company and shall not be liable to account to the company for any 
professional work done by him or his firm for the company, 

(3) Procaediiigs of Directors. 

68. The managing agents or any director may at any time convene a meeting 
of the directors. 

69. The quorum necessary for the transaction of the business of the directors 
may be fixed by the directors and unless so fixed shall be two directors. 

70. A resolution in writing signed by all the directors shall be as valid and 
effectual as if it had been passed at a meeting of the directors duly called, held and 
constituted. 


VL INDEMNITY. 

71. The managing agents and every director, officer or ser\^ant of the company 
shall l)c indemnified out of its funds for all costs, charges, travelling and other expenses, 
losses and liabilities incurred by them or him in the conduct of the company's busi¬ 
ness or in the discharge of their or his duties and they or he shall not be held liable 
for joining in any receipt or other act for conformity's sake or for any loss or expenses 
happening to the company by insiiffieicfiey or deficiency of any security on, in or 
upon which any of the moneys of the company shall be invested or for any loss or 
damage arising from the hankruptc), insolvency or tortious act of any person with 
whom any moneys, securities or effects shall l>e deposited or any other loss or damage 
or misfortune whatsoever, which shall happen in the execution of their or his office, 
or in relation thereto unless the same sliall happen through their or his wilful act, 
neglect or default. 


m THE SEAL. 

72. The managing agents shall provide for the safe custody of the common seal 
of the company ; and every instrument to which the seal is affixed shall be signed by 
at least one director and countersigned by the managing agents. 

VIH. DIVIDENDS. 

78. If and whenever any bonus on shares is declared out of profits and whcdier 
alone or* in addition to any dividend, the bonus shall for all purposes be deemed to be 
a dividend on the shares. 

74. When any shareholder is indebted to the company for calls or otherwise, all 
dividends, payable to him or a suffideni part thereof, may be retained and applied 
by the managing agents in or towards satisfaction of the debt. 

75. Any general meeting declaring a dividend may authorise ptymem dsiereol 
wholly or in part by the distrlbotion of paid up diares, debentures or debenture itock 
of the company or of any other company or in one or more of sudh ways, 

XV 
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76. All dividends remaining for three years after the declaration thereof unclaimed 
by some person entitled and competent to receive and give a valid receipt for the sarne^ 
may at the end of that period be forfeited to the company and cease to be payable 
and may be carried to such fund as the managing agents with the sanction of the 
directors may see fit. But the managing agents may remit the forfeiture whenever 
they may think proper. 

IX. RESERVE 6b DEPRECIATION FUND. 

77. The managing agents, with the sanction of the directors may from time to 
time set apart any and such portion of the profits of the company as they think fit 
as a reserve fund or a depreciation found applicable, at their discretion with the like 
sanction, for the liquidation of any debentures, debts, or other liabilities of the 
company, for equalisation of dividends, for making up the depredation of any pro¬ 
perty of the company or for any other purposes of the company with full power to 
employ the assets constituting the reserve fund in the business of the company and 
that without being bound to keep the same separate from other assets. 

78. All moneys carried to the reserve fund and the depredation fund shall 
nevertheless remain and be profits of the company applicable, subject to due provision 
being made for actual loss or depreciation, lor the payment ol dividends, and such 
money and all other moneys of the company not immediately required for the 
purposes of the company may be invested in or upon such investment or security as 
the director may select or may be used as working capital or may l>c kept at a bank 
on deposit or otherwise as the managing agents with the approval of the otrectors may 
ftom time to time think proper. 


X. ACCOUNTS. 

79. The managing agents shall cause proper books of account to l>e kept in which 
shall be entered true and complete accounts of the affairs and transactions of the 
company. 

80. The books of accounts shall be kept at the office of the company or at such 
other place as the managing agents shall think proper and shall be open to inspection 
by the directors only, during business hours. 

81. Every account of the managing agents when audited and approved by a 
general meeting shall be conclusive except so far as regards any error discovered 
therein before or at the audit of the then next account and whenever such error is 
discovered within that period, the account shall be forthwith corrected and thenceforth 
shall be conclusive. 


XI WINDING UF. 

82. If the company shall be wound up and the surplus assets shall be more tlian 
sufiident to repay the whole of the paid up capital the excess shall be distributc<f 
among the memben in proportion to the capital paid up on the ordinary shares held 
by them and If the surplus assets shall be insufficient to repay the whole of the paiti 
up capital, such surplus assets shall be distributed so that, as near as may be, tlic 
losses shall be borne by the members in proportion to the capital paid up or which 
ought to have been paid up on the ordinary shares held by them respectively* but this 
Article is to be without prejudice to the right of the holders of shares Issued upon 
special conditions. 

[For Name* and addte**ei Sec. see tfae TaWe at Uie end of Form «4]. 
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Artkles of Association of a Company intended to be run by the Directors only. 

The Indian Companies Acr» 1913. 

ARTICLES OF ASSOCIATION 
of 

LIMITED. 


PRELIMINARY. 

1. Hie regulations contained in Table A in the First Schedule to the Indian 
Companies Act, 1915, shall not apply to the Company, except in so far as the same 
are repeated in these Articles, and except Regulations 56, 66, 71, 78 to 82, 95, 97, 105, 
107 and 112 to 116 (both included) ol the said Table A. 

2. In the construction of these Articles, unless there shall be something in the 
subject or context inconsistent therewith: 

'^Special Resolution" and "Extraordinary Resolution" have the meanings assigned 
thereto respectively by s. 81 of the Indian Companies Act, 1918. 

"The Directors" means the Directors for the time being. 

*'The Office" means the Registered Office for the time being of the Company. 

"The Register" means the Register of Members to be kept pursuant to the 
Indian Companies Act, 1913. 

"Month" means calendar montli according to the English style. 

"In writing" means written or printed, partly written and partly printed, and 
includes lithography, type-writing and other means of representing words 
in a visible form. 

Words importing the singular number only, include the plural number and 
vice versa. 

Words ira[K>rting the masculine gender only, include the feminine gender. 

Words importing persons include corporations. 


SHARES. 


3. [Here insert provisions of article 7 of Form 64]. 

4. The shares shall be under the control of the Directors, who may allot or 
otherwise dts{>ose of the same to such persons, on such terms and conditions, and at 
such times, as the directors think fit, 

5. The Company may make aiTangement on the issue of shares for a difference 
between the holders of such shares in the amount of calls to be paid and time of 
payment of calls. 

6. If by the conditions of allotment of any share the whole or part of the amount 
or issue price tliereof sliall be payable by instalments, every such instalment ^all, 
when due, be paid to tlie Company by the holder of the share. 

7. The joint-holders of a share shall be severally as well as jointly liable for the 
payment of all instalments and calls and interest on instalments and calls due in 
respect of such share. 

8. The Gompany shall not be bound to recognise any equiuble, cemtingent, 
future or partial claim lo or interest in such share on the part of any other person, 
save as herein provided or save as ordered by some Court of competent jurisdklic^. 

9. Upon any offer of sham or debentures of the Company lor subscription# it 
shall be lawful for the Company (but so that the provisions of the Indiaii 
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Companies Act, 191S, arc not infringed) in addition to the power to pay brokerage, to 
pay a oominission to any person in consideration of his subscribing or agreeing to 
subscribe, whether absolutely or conditionally for any such shares c»r debentures, or 
procuring or agreeing to procure subscriptions whether absolute or conditional for 
the same, and such commission or any brokerage may be paid either in cash, 
debentures, or shares of the Company credited as fully or partly paid, provided 
always that such commission paid or agreed to be paid in respect of shares shall not 
exce^ per cent, of the nominal amount of the shares in each case subscribed or 
agreed to be subscribed. 

10. No member shall be entitled to enter into or upon any premises or property 
of the Company or to require any information regarding any detail of the Company’s 
business or any matter which may be in the nature of a trade secret or secret process 
which in the opinion of the Directors it will be inex|x'dient in the interest of tlie 
Company to communicate to the public. 

11. The certificates of title to shares shall be issued under the Seal of the Company 
and shall be signed by two of the Directors. 

12. Every member shall be entitled to one certificate for the shares registered in 
his name or to several certificates, each for one or more of such shares. 

13. If any certificate be worn out or defaced, then upon production thereof to 
the Directors they may order the same to be cancelled and may issue a new certificate 
in lieu thereof and if any certificate be lost or destroyed, then upon proof thcrct>f to 
the satisbiction of the Directors and on such indemnity as the Directors deem adequate 
being given, a new certificate in lieu thereof may be given to the party entitled to 
such lost or destroyed certificate. 

14. The sum of one rupee shall be paid to the Company for every such new 
certificate and the like fee shall be payable in rcsi>ect of each subdivision of certificates. 

15. The certificates of shares registered in the name of two or more [>crsons shall 
be delivered to the person first named on the Register. 


CALLS. 


Ifi. The Directors may from time to time (.subject to any terms on which any 
shares may have been issued) make such calls as they think fit u[>on the members in 
respect of all moneys unpaid on the shares hekl by them respectively, and not by the 
conditions of allotment thereof made payable at fixed time, and each member shall 
pay the amount of every call so made on him to the persons and at the times and 
places appointed by the Directors. A call may lie made payable by instalments. 

17. A call shall be deemed to have been made at the time when the Resolution 
of the Direaors authorizing such call was passed. 

18. Not less than days’ notice of any call .sliall be given specifying the 

time and place of payment and to whom the same shall be paid. 

19. if the sum payable in respect of any call or instalment be not paid on or 

before the day appointed for the payment thereof, the holder for the time being of 
the share in respect of which the call shall have been made or the instalment shall 
be due shall pay interest for the same at the rate of per cent, per annum from 

the day appointed for the payment thereof to the time of the actual payment or at 
such other rate as the Directors may determine. 

20. The Directors may, if they think fit, receive from any member willing to 
advance the same all or any part of money unpaid upon the Shares held by him 
beyond the sums actually called for and upon the money so paid In advance or so 
mudi thereof as from time to time exceeds the amount of calls then made upon the 
diares in respect of which such advance has been made, the Company may 
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at mdh rate as the txiember faying such sum in advatuie and the Directors 
agtw upon, Money ao paid in excess of the amount of calls shall not rank for 
dividends* 


LIEN ON SHARES. 

21* The Company shall have a first and pafamount lien upon all the shares 
registered in the name of each member (whether solely or jointly with others) for 
his debts or liabilities and engagements solely or jointly with any other persons or 
with the Company whether the period for the payment, fulfilment or dtschaige thereof 
shall have actually arrived or not, and sudi lien shall extend to all dividends from 
time to time declared in respect of such shares* 

22. For the purpose of enforcing such lien the Directors may sell the shares 
subject thereto in such manner as th (7 think fit, but no sale shall be made until such 
period as aforesaid shall have arrived and until notice in writing of the intention to 
bcH shall have been served on such member, his executors or administrators, and 
default stiall have been made by him or them in the payment, fulfilment or discharge 
of such debts, liabilities or engagements for 7 days after such notice. 

23. Tlie net proceeds of any such sale be applied in or towards satisfaction 
of such debts, liabilities or engagements and the residue (if any) paid to such members, 
his executors, administratoi^, or assigns. 


FORFEITURE AND SURRENDER OF SHARES. 

24. If any member fail to pay any call or instalment by the day appointed for 
tlie payment of the same, the Directors may at any time thereafter during such time 
as the call or instalment remains unpaid serv'c a notice on such member requiring him 
to pay the same logellier with any interest that m^y have accrued and expenses that 
may have been incurred by reason of such non-payment. 

25. The notice shall name a furthei day (not being less than 15 days from the 
date of the notice) and a plac'e on and at which such call or instalment and such 
interest and expenses as aforesaid are to be paid. The notice shall state that in the 
event of payment not being made at or before the lime and at the place appointed, the 
shares in res|>cct of which the call was made or instalment is payable will be liable 
to be forfeited. 

26. If the requisitions of the notice referred to in the last preceding Articles are 
not complied with, any shares in respect of which such notice has been given may at 
any time thereafter befote any payment of all calls or insulments, interne and ex¬ 
penses due in respect thareof, be forfeitai by a resolution of the Directors to that 
effect; such forfeiture shall include all dividends declared in respect of the forfeited 
sJiares and not actually paid before the forfeiture. 

27. When any shaie shall have been so forfeited, notice of the resolution shall 
be given to the member in whose name it stood immediately prior to the forfeiture 
and an entry of the forfeiture with the date thereof shall forthwith be made in the 
register. 

28. Any share ao forfeited shall be deemed to be the property of the Company^ 
and the Directors may sell, te-allot or otherwise dispose of the same In such manner 
as they think fit. But the Directors may at any time before any share so finrMied 
shall have been soldt te^alkitted or otherwise disposed of, annul die forletture dieted 
upon such tenndldoitt as they think lit. 
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Any member whose shares have been fiorkiced shall notwithstanding be Uaule 
to pay and shall Corthmth pay to the Company all calls, instalments* interest, and 
expenses owing upon or in respect of such shares at the time of the forfeiture together 
with interest thereon from the time of forfeiture until payment at per cent, per 

annum and the Directors may enforce the payment thereof if they think fit. 

90. The Directors may accept the surrender of any share by way of compromise 
of any question as to the holder being properly registered in respect thereof or for 
any other sufficient and lawful reason. 

SI* Upon any sale after forfeiture or surrender or for enforcing a lien in pur¬ 
ported exercise of the powers hereinbefore given, the Directors may cause the purchaser's 
name to be entered in the Register in respect of the shares sold and the purchaser 
shall not be bound to see to the regularity of the proceedings or to the application of 
tlie purchase money, and after his name has been entered in the Register In respect 
of the shares the validity of the sale shall not be impeached by any person and the 
remedy of any person aggrieved by the sale shall be in damages only and against the 
Company exclusively. 

TRANSFER AND TRANSMISSION OF SHARES. 

92. The instrument of transfer of any share shall be in writing in the usual 
common form and shall be signed both b) the transferor and the transferee, and the 
transferor shall be deemed to remain the liolder of such share until the name of the 
transferee is entered in the Register in respect tliereof. 

98. The Directors may without assigning any reason decline to register any 
transfer of shares not fully paid up or upon which the Company has a lien. 

94. Every instrument of transfer shall be left at the office for registration accom 

panied by the certificates of the shares to be transferred and such evidence as Uic 

Directors may require to prove the title of the transferor or his right to transfer the 
shares and by payment of the proper fee. The instrument of transfer shall, unless 
the Directors decline to register it, be retained by the Company. The Directors may 
waive the production of any certificate upon evidence satisfactory to them of its loss 
or destruction. 

95. (Here put in articles 54A and 35 of Form No. 64, substituting '‘Directors" 
fdr '^Managing Agents"). 

96. The executors or administrators of a deceased meml)er (not being one of 

several joint-holders) shall be the only persons recognised by the Company as having 

any title to the shares registered in the name of such member, and in case of the 

death of any one or more of the joint-holders of any shares, the survivor or survivors 
shall be the only persons recognired by the Company as having any title to or interest 
in such shares; but nothing herein oontained shall lie taken to release the estate of a 
deceased joint-holder from any liability on shares held by him jointly with any other 
persons. 

87. Subject to the provisions of the last preceding Article, any person becoming 
entitled to or to transfer any share in consequence of the death, bankruptcy or in¬ 
solvency of any member or in any way other than by transfer, upon pr^udng the 
share certificate and such evidence that he sustains the characta: in respect of which 
he proposes to act under this clause or of his title, as the Directors think sufficient, 
may with the consent of the Directors (which they shall not be under any obligation 
to give) and subjea to the regulations as to transfer hereinbefore oonuined be re^ 
gistered as a member himself in respect of, or may, with such conseiu and subject as 
aforesaid, transfer the share. There shall be paid to the Company in respect of a^'y 
registration on transmission sudi fee not exceeding two rupees as the Directors deem fit. 
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CONSOUDATK>N AND ^UHOIVlSiON OF SHARES. 

38* The Company in General Meeting may consolidate its shares or any of them 
into Shares of a larger amoimt. 

39* The Company may subdivide its shares or any of them into shares of a 
smaller amount and may determine that as between the holders of the shares resulting 
horn such $ub>division one or more of such shares shall have some preference or special 
advantage over or as compared with others or other. 


INCREASE AND REDUCTION OF CAPITAL. 

40* The Company may from time to time increase its capital by the creation of 
new shares of such amount as may be deemed expedient. 

41. The new capital may be ^vtded into preference shares, redeemable preference 
shares, ordinary shares or deferred shares and may be issued upon such terms and 
conditions and with such rights and privileges annexed Uiereto as shall be directed in 
such resolution or in default of such direction as the Directors may determine, and 
in particular such shares may be issued with a preferential or qualified right to 
dividends and in the distribution of the assets of the Company and with a special or 
without any right of voting. 

42. Subject in all respects to any direction to the contrary that may be given by 
the General Meeting at whidi the resolution for any new shares is passed, such shares 
shall be offered in the first instance either at par or at a premium as the Directors may 
decide to all the then members, or any class thereof, in proportion to the amount of 
the capital held by them and such offer shall be made by notice specifying the number 
of shares to which the member is entitled and limiting the time within which the 
offer, if not accepted, will !>e deemed to be declined, and after the expiration of such 
time, or as to the share of any particular member on tlie receipt of an intimation from 
such raemlier tliat he declines to accept tlie shares offered, they may be dealt with 
and disposed of by the Directors in such manner as they think fit. 

43. Except so far as otherwise provided by the conditions of issue or by these 
presents, any capital raised by the creation of new shares shall be considered part of 
the original capital and shall be subject to the provisions herein contained. 

44. The Company may from time to time by Special Resolution (i) reduce its 
capital by paying off capital or cancelling capital which has been lost or is unrepre¬ 
sented by available assets or reducing the liability on the shares or otherwise as may 
seem expedient, («) pay off any part of its capital upon the footing that it may be 
called up again or otherwise. 


BORROWING POWERS. 

45. The Directors may from time to time at their absolute discretion raise or 
borrow any* sum or sums of money for the pur[>oscs of the Company and from any 
persons, banks, firms or companies, particularly any person holding the office of 
Director, and may secure the payment of such moneys in such manner and upon such 
terms and conditions in all respects as they think fit and in particular by the issue of 
debentures or debenture-stock of the Company or by making, drawing, accepting or 
endorsing on behalf of the Company any promissory note or bills of exchange or giving 
or issuing any other security of the Company or by mortgage or charge of all or any 
of the property of the Company including its uncalled capital for the time being, but 
so that except with the sanction of a General Meeting of the Company not more than 
the ium of Ks. shall at any one time be owing for principal in ve$pect of moneys 
so raised or borrowed, but no lender or other person dealing with tlie Ccanpiny iffiall 
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be bound to see or enquiie whether this limit is observed* and the Directors may 
guarantee the whole or any part of the loans or debts raised or incurred by or otl 
behalf of the (Company or any interest payable thereon with power to the Director to 
indemnify the guarantors from or against liability under their guarantees by means of 
a mortgage or hypothecation of or charge upon any property and assets of the Company 
or otherwise. 

46. Debentures and other securities may be made a.ssignable free from any equities 
between the Company and the persons to whom the same may be issued. 

47. Any debentures or other sccuiity may be is.sued at a discount, premium or 
otherwise and with any special privileges as to redemption, surrender, drawing allot¬ 
ment of shares, attending and voting at General Mcetiqg of the Company or otherwise, 

MODIFYING RIGHTS. 

48. Whenever the capital by reason of the issue of preference shares or otherwise 
is divided into different classes of shares, all or any of the rights and privileges attached 
to each class may be varied, modified, commuted, affected, abrogated or dealt with 
by agreement between ilie Company and any person purporting to contract on l)ehalf 
of that class, provided such agreement is (a) ratified in writing by the holders of at 
least three-fourths in nominal value of the issued shares of tliat class or is (b) tonfirmed 
by an Extraordinary Resolution passed at a separate General Meeting of tfie holders 
of shares of that class and all the provisions hereinafter contained as to General Mwtings 
shall mutatis mutandii apply to every such meeting, but so that the quorum thereof 
shall be members holding or members or persons representing by proxy or attorney 
members holding one-tcntli in nominal value of the issued shares of that class, llus 
clause is not to derogate from any power the Company would have had if this clause 
were omitted. 


RESERVE FUND. 

49, llie Directors may from time to time before retoinmcnding any dividend set 
aside out of the profits of the Company such sums as they think lit as a reserv'e fund 
for redemption of debentures or to meet contingencies or for equalisation of or for 
special dividends or for rebuilding, repairing, restoring, replacing, impioving, main¬ 
taining or altering any of the property ol tlic Company or for sudi other purposes as 
the Directors may in their absolute discretion tliink condudvc to the interest of the 
Company and may invest the several sums so set aside in or upon such investments oi 
securities as they think fit or employ the same in the business of the Company and 
without being bound to keep the same separate from the other assets, or keep tlie same 
on deposit at any bank and from time to time deal with or vary such investments and 
dispose of all or any part thereof for the benefit of the Company, and they may divide 
the reserve fund into special funds as they think fit with full power to employ the 
assets constituting the reserve fund in the business of the Company and that without 
being bound to keep the same separate from the other assets. 

CONVENING or GENERAL MEETING. 

50. The Statutory General Meeting shall be held at such time within a period 
of not less than one month nor more than six months h?om the date on whi^ the 
Company is entitled to commence business and at sudi place as the Directors tnay 
appoint. The provisions of section 77 of the Didian Comp^es Act* 1918* In relation 
to such meeting shall be observed by the Directory. 
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51. An Ordinary General Meeting of the Company shall be held withih eighteen 
rnonthe from the date of its incorporation and thereafter once at least in every year 
at such time and place as may be determined upon by the Company in General Meeting 
or in default of any such determination, by the Directors, but so that not more than 
Efteen months shall elapse between any two such meetings, 

52. The Directors may. whenever they drink, fit, and they shall upon a requisition 
made in writing by members holding in the aggregate not less than one-tenth of the 
issued ordinary shares of the Company upon which all calls or other sums then due 
have been paid, forthwith proceed to call an Extraordinary General Meeting and in 
the case of such requisition the provisions of section 78 of the Indian Companies Act, 
19iS, shall be regarded. 

53. At least fourteen clear days’ notice to the members of any General Meeting 
other than a meeting for the passing of a Special Resolution specifying the place, day 
and hours of meeting and in the case of special business the general nature of such 
business shall be given in manner hereinafter mentioned or in such other manner as 
may from time to time be prescribed by the company in General Meeting. The 
accidental omission to give any such notice to or the non-receipt of any such notice by 
any member sljll riot invalidate the proceedings at any General Meeting or any 
resolution parsed thereat. Where it is proposed to pass a Special Resolution at least 
twenty-one days’ notice must be given specifying the intention to propose the resolution 
as a Special Resolution, 

PROCEEDINGS AT GENERAL MEETINGS. 

54. The business of an Ordinary General Meeting shall be to receive and consider 
the profit and loss account, the balance sheet and the reports of the Directors and of 
the Auditors, to declare dividends and to transact any other Imsiness which under these 
piesents ought to be transacted at an Ordinary General Meeting. All other business 
transacted at any Ordinar)' General Meeting and all business transacted at an Excra^ 
ordinary general Meeting shall be deemed special. 

55. Five members present in person or by proxy or attorney shall be a quorum 
for a General Meeting. 

56. No business sliall be tran.sacted at any General Meeting unless the quorum 
requisite shall be present at tlie commencement of the business. 

57. At every General Meeting a Director appointed by the Directors as the 
Chairman of die Directors shall take the chair, but if there be no such Chairman or 
he be not present, the mcmljers present .shall choose a Director as Chairman and if 
no Director be present or all the Directors present decline to take die Chair, then the 
members present sliall choose one of dieir number to be Chairman, 

58. If within half an hour from the time appointed for the holding of a General 
Meeting the requisite quorum be not present, the meeting if convened on the xequisidon 
of or by members shall be dissolved and in every other case shall stand adjourned to 
the same day in the next week at the same hour and place, and if at such adjourned 
meeting the requisite quorum be not present, those members who are present i^all be 
a quorum and may transact the business for which die meeting was cdled. 

59. The Chairman with the consent of the meeting may adjourn any General 
Meeting from time to time and from place to place but no business shall be transacted at 
any adjourned meeting other than the business left unfinished at the meeting from which 
the adjournment took place and which might have been transacted at die meeting. 

60. Every question submitted to any General Meeting shall be decided in the 
first instance by a diow of hands and in the case of an equality of vote the 

shall both on a show of hands and at the poll have a casting vote in addldott to tii^ 
vote or votes to which he may be entitled as a member* 

m 
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61. [Here insert article 64 of Form 64]. 

62. If a poll is demanded as aforesaid it sliall be taken in such manner and at 
such tixne and place as the Chairman of the meeting directs and either at once or after 
an interval or adjournment or otherwise and the result of the poll i^all be deemed to 
be the resolution of the meeting at which the poll was demanded. Yhe demand of the 
poll may be withdrawn. The demand of a poll sliall not prevent tlie continuance of 
a meeting for the transaction of any business other than the question on which a poll 
has been demanded. 

65. No poll shall be demanded on the appointment of a Chairman or on a 
question of adjournment. 


VOTES OF MEMBERS. 

64. Upon a show of hands every member holding ordinary shares present in 
person or by a proxy or attorney or in the case of corporation, a representative under 
section 80 of the Indian Companies Act, 1915, shall have one vote and upon a poll 
every member present in person or by proxy or attorney or by representative under 
section 80 of the said Act shall have one vote for every ordinary^ held by such 
member. 

65. If any member be of unsound mind he may vote by his committee, manager 
or otlier legal curator of his estate. Any person entitled under the transmission clause 
to be registered in respect of or to transfer any ordinary shares may vote cither per¬ 
sonally or by proxy or attorney in respect thereof as if he were the registered holder 
thereof. 

66. Where there are joint registered holders of any ordinary shares any one of 
such persons may vote at any meeting cither personally or by proxy or attorney in 
respect of such shares as if he were solely entitled thereto and if more than one of 
such joint-holders be present at any meeting personally or by proxy or attorney, that 
one of the said persons so present whose name stands prior in order in the Register 
in respect of such shares shall alone be entitled to vote in respect thereof. Several 
executors or administrators of a deceased member in whose name ordinary shares stand 
shall for the purposes of this Article be deemed joint-holders of sucli shares. 

67. Votes may be given, either personally or by proxy or by attorney or by a 
representative under section 80 of the Indian Companies Act, 1915. 

68. No person shall be appointed a proxy who is not a member of the Company 
and qualified to vote save that a corporation being a member of the Company may 
appoint as its representative any person whether a member of the Company or not. 
An attorney of a member need not himself be a member. 

69. [Here insert article 75 of Form 64]. 

70. A vote given in accordance with the terms of a power-of-attorncy or of an 
instrument of proxy shall be valid notwithstanding the previous death of the principal 
or revocation of the power of instrument or the transfer of the share in respect of 
which Uie vote is given, provided no intimation in writing of the death, revocation or 
transfer shall have been received at the office before the meeting. The instrument 
appointing a proxy shall be in writing under the hand of the appointor or his attorney 
and shall be as nearly as circumstances will admit in the form or to the effect 
following: — 

*T being a member of the Limited, hereby appoint of 

as may proxy to vote for me and on my behalf at the (Ordinary or Extra¬ 
ordinary, as the case may be) General Meeting of the Company to ^ hol4 on 
the day of and at any adjoumiuent thereof 

As Witness my hand this 4ay of ^ 
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71. No memhex shall be entitled to be present or to vote on any question either 
personally or otherwise or in the capacity of attorney, representative or proxy at any 
General Meeting or upon a poll or be reckoned in a quorum whilst any call or other 
money sliall be due and payable to the Company in respect of any of the shares of 
such member. 


DIRECTORS. 

72. Until otherwise determined by a General Meeting the number of Directors 
shall not be less than three nor more than seven. 

73. The first Directors shall be— 

(1) Mr. 

(2) Mr. 

(5) Mr. 

(4) Mr. 

74. Each of the directors .shall be paid out of the funds of die Company by way 

of remuneration for his services the sum of Rs. for each meeting of the Directors 

attended by him. As furdier remuneration the Directors shall receive a commission 
of ... . per cent, on the net profits of the Company before setting aside thereout any 
sums lor depreciation or for any reserve fund, and such commission shall be divided 
among the Directors in sudi manner as they may agree or failing agreement, equally. 

75. Ihe continuing Directors may act notw^iilistanding any vacancy in their body, 
but if the number falls below the minimum above fixed the Directors shall not. except 
for the purpose of filling vacancies, act so long as the number remains below the 
minimum. 

76. The qualification of ctcry Director sliall be his holding ordinary sliares on 
ivhich all sums due shall have been paid to the aggiegaie nominal value of Rs. 

POWERS OF DIRECTORS. 

77. The business of the Cx>mpany shall be managed by die Directors who may, 
in addition to the powers and autliotitics by thc.sc‘ presents or otherwise expressly 
conferred upon them, cxerci.se all such powers and do all such diings as may be 
exercised or done by the Company and arc not hereby or any enactment expressly 
directed or rc»quircd to be exercised or done by the Company in General Meedng, but 
subject ncverdieless to the provisions of any enactment and of these Articles and to 
any reflations from time to time made by the Company in General Meeting, provide<J 
that no regulation so made sliall invalidate any prior act of Directors which would 
have been \alid if such regulation had not been made. 

78. Without prejudice to the general powers conferred by the last preceding 
Articles and the other powers conferred by Uiesc Articles the Directors shall have the 
following powers, that is to say, powers: — 

(a) To pay the costs, charges and expenses preliminary and incidental to the 
promotion, establisliment and registration of the Company. 

(h) To take on lease, purchase or otherwise acquire for the Company any 
property, rights or privileges which the Company is authorised to 
acquire at such price and generally on such terms and conditions as they 
think fit. 

(c) To appoint any person or persons to hold in trust for the Company any 
property bekmging to the Company or in which it is interested or for any 
otbex purposes, and execute and do all such instruments and things as 
may be rcqoiriie in relation to any such trust. 
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(d) To sdl, let> exchange or otherwise dispose of absolutely or conditionally all 

or any part of the property, privileges and undertaldng of the Conipany 
upon such terms and conditions and for such consideration as they may 
think fit. 

(e) To buy or procure the supply of all plant, machinery, materials, stores, fuel, 

implements and other movable property required for the purposes of the 
Company. 

(/) To sell and dispose of all articles and goods manufactured or dealt in by 
the Company. 

(g) To engage, fix and pay the remuneration of and dismiss or discharge all 
managers, engineers, agents, secretaries, clerks, servants, workmen and other 
persons, employed or to be employed in or in connection with the 
Company’s business. 

{h) To appoint any person or persons to be the attorney or attorneys of the 
Company for such purposes and with powers, authorities and discretions, 
not exceeding those vested in or exercisable by the Directors, and for 
such period and subject to such conditions, as the Directors may from 
time to time think fit. 

(i) To enter into, carry out, rescind or vary all financial arrangements with any 
banks, persons or corporations for or in connection with the Company’s 
business or affairs and pursuant to or in connection with such arrangements 
to deposit, pledge or hyf>othccate any property of the Company or the 
documents representing or relating to the same. 

(f) To make and give receipts, releases and other discharges for money payable 

to the Company and for the claims and demands of the Company. 

(k) To compound and allow time for the payment or satisfaction of any debts 
due to or by the Company and any claims and demands by or against the 
Company and to refer any claims or demands by or against the Company 
to arbitration and observe and perform the awards. 

(/) For and on behalf of the Company to draw, accept, indorse and negotiate all 
such cheques, bills of extliangc, promissory notes, hoondies, drafts, 
Government and other securities as shall be necessary in or for carrying 
on the affairs of the Company. 

(m) To institute, prosecute, defend, compromise, withdraw or abandon any 
legal proceedings by or against the Company or its officers or otherwise 
concerning the affairs of the Company, 

(«) To invest and deal with any of the moneys of the Company not immediaicly 
required for the purposes tlicreof upon such securities or investments and 
in such manner as they may think fit and from time to time to vary or 
realize sucti securities and investments. 

(o) To enter into such negotiations and contracts and rescind or vary all such 

contracts and execute and do all such acts, deeds and things in the name 
and on behalf of the Company as they may consider expedient for or in 
relation to any of the matters aforesaid or otherwise for the purposes of 
the Company. 

(p) To pay for any property or rights acquired by or services rendered to the 

Company or the premiums payable in respect of any leases taken by the 
Company either wholly or partially in cash or in shares, bonds, debentures 
or other securities of the Company and any such shares to be issued cither 
as fully paid up or with such amount credited as paid up thereon 
as may be agreed upon, and any such bonds, debentum or securities to 
be either specifically charged upon all or any part of the property of the 
Company and iu uncalled capital or not so charged* 
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PROCIBOINGS OF DIRECTORS. 

79. The Directors may meet together for the despatch of business, adjourn and 
otherwise regulate their meetings as they think fit and may determine the quorum 
necessary for the transaction of business. Until otherwise fixed the quorum shall be 
two Directors. 

80. Any Director may at any time summon a meeting of the Directors. 

81. Questions arising at any meeting shall be decided by a majority of votes, 

each Director having one vote and in case of an equality of votes the Chairman shall 
have a second or casting vote. 

82. The Directors may elect for each year a Chairman of the Board of Directors 

who shall take the chair at the board meetings, but, if there be no such Chairman or he 

be not present the Directors present shall choose some one of their number to be 

Chairman of such meeting. 

8S. A meeting of the Directors for the time being at which a quorum is present 
shall be competent to exercise all or any of the authorities, powers and discretions by 
or under these Articles vested in or exercisable by the Directors generally. 

84. The Directors may delegate any of their powers to committees con.sisttng of 
such member or mcmlicrs of their body as they think fit. Any committee so formed 
shall in Uie exercise of the powers so delegated conform to any regulations that may 
from lime to time be imposed on it by the Directors. 

85. The meetings and proceedings of any such committee consisting of two oi 
more members shall be governed by the provisions herein contained for regulating the 
meetings and proceedings of the Directors so far as the same are applicable thereto and 
are not superseded by any regulations made by the Directors under the last preceeding 
Article. 

86. All acts done by the Directors or a committee of the Directors shall notwith¬ 
standing that it be afterwards discovered that there was some defex:! in the appointment 
of any such Directors or committee or that they or any of them were disqualified be 
as valid as if every such person had been duly appointed and was duly qualified. 

87. A resolution in writing signed by all the Directors for tlie lime being shall 
be as valid and effectual as if it had been passed at a meeting of the Directors duly called 
and constituted. 

88. The Directors shall cause minutes to be kept in books provided for the purpose 
of all resolutions and proceedings of General Meetings and of Meetings of the Directors 
and of committees of the Directors, and any such minutes if purporting to be signed 
by the Chairman of the meeting to which they relate or by the Chairman of the next 
succeeding mt‘eting sliall be evidence of such resolution and proceedings. 

DlSQUAUnCATlON OF DIRECTORS. 

89. [Here insert article 97 of Form 64]. 

ROTATION OF DIRECTORS. 

90. At the first Ordinary General Meeting in the year 19 all the Directors ^all 
retire and at the Ordinary General Meeting in every succeeding year onC’third of the 
Directors for tlie time being shall retire from office. In c^xry subsequent year the 
directors who have Ijecn longest in office ^all retire. As between two or more Directors 
who had been In office an equal length of time the Directors to retire shall in default 
of agreement between them be determined by lot. The length of time a Director 
has been in office shall be computed from his last election or appointment where he has 
previously vacated office. 

91. A returing Director shall be eligible for re-election. 
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92. The Company at the General Meeting at whidi a Director retires may EU 
up the vacanq^ by electing a person to be Director. 

93. [Here insert article 90A of Form 64]. 

94. No person not being a retiring Director shall, unless recommended by the 
Directors for election, be eligible for election at any General Meeting unless he or some 
member intending to propose him has at least seven days before the meeting left at 
the office a notice in writing signifying his candidature or the intention of such member 
to propose him." 

95. The Company in General Meeting may at any time appoint any person to be 
a Director, and may from time to time increase or reduce the number of Directors 
and may also determine in what rotation such increased or reduced number is to go 
out of office. 

96. Any casual vacancy occurring in the Board of Directors may be filled up by 
the Directors but any person so chosen shall retain his office only so long as the vacating 
Director would have retained the same if no vacancy had occurred. 

97. The Company may by an Extraordinary Resolution remove any Director before 
the expiration of his period of office and appoint another qualified person in his stead. 
The person so appointed shall hold office during such time only as the Director in 
whose place he is appointed would have held the same if he had not been removed, 
but this provision sliall not prevent him from being eligible for rc-clection. 

POWER OF DIRECTORS TO CONTRACT. 

98. No Director shall be disqualified by his office as such from contracting witli 
the Company either as vendor, purchaser, lessor, lessee, lender or otherwise, nor shall 
any such contiact or any contract or arrangement entered into by or on Ijchalf of ihe 
Company with any company or partnership or in which any Diiector shall be as a 
member or otherwise interested be avoided, nor shall any Director so contracting or 
so interested be liable to account to this Company for any profit xealisexi by such contract 
or arrangement by reason only of such Director holding that office or of the fiduciary 
relation thereby established, but no such Director shall vole in respect of any such 
contract or arrangement and the nature of his interest must be disclosed by him at the 
meeting of the Directors at which the contract or arrangement is determined on if his 
interest Uien exists or in any other case at the first meeting of the Directors after the 
acquisition of his interest. 


THE SEAL. 

99. The Directors shall provide for the safe custody of the seal of the Company 
and every instrument to which the seal is affixe<l shall be signed by two of the Directors. 

ACCOUNTS. 

IDO. The Directors shall cause true accounts to be kept of all sums of money re¬ 
ceived and expended by the Company and the matters in respect of which such receipt 
and expenditure take place and of the assets, credits and liabilities of the Company. 

101. The books of account shall be kept at the office, and the Directors shall from 
time to time determine whether and to what extent and at what times and plaas and 
under what conditions or regulations the accounts and books of the Company shall be 
open to the inspection of the members, and no member not being a Director shall have 
any right of inspecting any account or book or document of the Company except as 
conferred by any enactment or authorised by the Direaors or by a resolution of the 
Company in General Meeting. 

102, At each Ordinary General Meeting in every year the Directors shall lay 
before the Company a profit and loss account and a balance-sheet made ttp to a date not 
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mote than thjme months before^ thn meeting £rom the time when the last pieceding 
account and balance sheet were made up or in the case of the hrst such account and 
balance sheet from the date of incorporation of the Company^ 

102A* [Here put in article IlOA of Form No. 64]. 

103. Every such balance sheet shall have attached thereto the Auditor’s report 
and shall be acconi]>anied by a report of the Directors as to the state and condition 
of the Company and as to the amount (if any) which they recommend to be paid out 
of the prohts by way of dividend or bonus to the members and the amount (if any) 
which they decide to carry to the reserve fund according to the provisions in that 
behalf hereinbefore contained and such account, balance sheet and report shall be 
signed by Directors. 

104. A printed copy of such account, balance sheet and report shall, fourteen 
days previously to the meeting, be served on the members in the manner in which 
notices arc hereinafter directed to be served. 

AUDIT. 

105. Once at least in every year the accounts of the Company shall be examined 
and the correctness of the profit and loss account and balance sheet ascertained by 
an Auditor or Auditors and the provisions of the Indian Companies Act, 1913, in 
regard to audit and the appointment and qualification of Auditors shall be observed. 

DIVIDENDS. 

106. Subject as aforesaid the profits of the Company which it shall from time 
to time be determined to divide in respect of any year or other period shall be applied 
first in paying the cumulative dividend on tlic preference shares to the close of such 
)car or other pcriotl and secondly in paying a dividend for sudi year or other period 
on the ordinaiy shaics in proportion to the capital paid up thereon respectively. 

107. I'hc (Company in General Meeting may declare a dividend to be paid to 
the mcmlicrs according to their rights and interests in tlic profits and may fix the 
time of payment, but no iarger dividend shall be declared than is recommended by 
the Directors. 

108. No dividend shall be payable except out of the profits of the year or any 
other undistributed profits and no dividend shall carry interest as against the Company. 

109. The Directors may from time to time pay to the ineral)eK such interim 
dixidends as in their judgment the position of tiic company justifies. 

110. Ihc Directors may retain any dividends on which the Company has a lien 
and apply the same in or towards satisfaction of the debts, liabilities or engagements 
in respect of which tlie lien exists. 

111. A transfer of shares shall not pass the right to any dividend declared thereon 
before the registtation of the transfer. 

112. Any one of several persons who are registered as joint-holders of any share 
may give effectual receipts for all dividends and payments in respect thereof. 

113. Unless otherwise directed, any dividend may be paid by dieque or warrant 
sent through the post to the registered address of the members entitled or in the case 
of joint-holdcrs to the registered address of that one whose name stands first on the 
register in respect of the joint-holding and every dieqite or warrant so sent shall be 
made payable to the order of the person to whom it is sent. 

114. All dividends undaimed for one year after having been declared may be 

Invested or otherwise made use of by the Directors for the benefit of the Company until 
claimed and all dividends unclaimed for three years after having been deqlarisd may 
be forfeited hj the for fho qf Company. 
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ns. Any General Meeting declaring a dividend may direct payment of nub 
dividend wholly or in part by the distribution of specific assets and in particular of 
paid-up shares or debentures of the Company or paid-up shares or debentures of any 
other company, or in any one or more of such ways, and the Directors shall give effect 
to such resolution, and where any difficulty arises in regard to the distribution they 
may settle the same as they think expedient and in particular may issue fractional 
certificates and may fix the value for distribution of such specific assets or any part 
thereof and may determine that cash payments shall be made to any members upon 
the footing of the value so fixed in order to adjust tlie rights of all parties and may 
%e$t any such specific assets in trustees upon such trusts for the persons entitled to 
the dividend as may seem expedient to the Directors. 


WINDINaOP. 

116. If the Company shall be wound up and the assets available for distribution 
among the members shall be more than sufficient to repay the whole of the capital 
paid up at the commencement of the winding-up, the excess shall be distributed among 
the members in proportion to the capital paid, or which ought to have been paid up, 
at the commencement of tlic winding-up, on the shares held by them respectively, 
and if in a winding-up the assets available as aforesaid shall be insufficient to repay 
the whole of the paid-up capital, such assets shall he distributed so that as nearly 
as may be the losses shall be borne by the members in proportion to the capital paid 
up, or which ought to have been paid up, on the shares at the commencement of 
the winding-up held by them respectively, but this clause is to be without prejudice 
to the rights of the holders of shares issued upon special terms and conditions. 

117. If the Company shall be wound up (whether voluntarily or otherwise) tlie 
liquidator may with the sanction of an Extraordinary Resolution, divide amongst the 
contributories in specie or kind any part of the assets of the Company and may with 
tlie like sanction vest any part of the assets of the Company in trustees upon such 
trusts for the benefit of the contributories or any of them as the liquidator with the 
like sanction shall think fit. 


INDEMNITY. 

118. Every Director and oihcr officer or servant of the Company shall be in¬ 

demnified by the Company against, and it shall be the duty of the directors out of the 
funds of the Company to pay, all costs, losses and expenses which any such officci 
or sonant may incur or liccome liable to by reason of any contract entered into or 

act or thing done by such officer or servant as sucli or in any way in the discharge 

of the duties of such officer or servant including travelling expenses. 

119. No Director or other officer of the Company shall be liable for the acts, 

receipts, neglects or defaults of any otlier Director or officer or for joining in any 
receipt or other act for conformity or for any loss or expense happening to tlic Com¬ 
pany through the insufficiency or deficiency of title to any property acquired by order 
of the Directors for or on behalf of the Company or for the insufficiency or deficiency 

of any security or investment in or upon which any of the moneys of the company 

shall be invested or for any loss or damage arising from the bankruptcy, insolvency 
or tortious act of any person with whom any moneys, securities or effects shall be 
deposited or for any loss occasioned by any error of judgment or oversight on his part 
or for any other loss, damage or misfortune whatever which shall hap|)en in the 
execution of the duties of his office or in relation therto unless the same happen 
through his dishonesty. 

[For names, addresses S*, see the Table at the end of Fottn 64J. 
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FORM 07. 

Articles of Association of a Private Limited Company intended to he 
managed by the Directors. 

ARTICLES OF ASSOCIATION 
of 

.&: COMPANY, LIMITED. 

(Private company limited by shares.) 

PRELIMINARY. 

1. Subject as hereinafter provided, the Regulations contained in Tabic A in 
the First Schedule of the Indian Companies Act. 191S (hereinafter referred to as 
Table A) shall apply to the company. 

2. Regulations 2. 5, 20, 21, 31 to 40, 45, 49, 51, 53, 54, 68 to 70, 72 to 82, 88, 
90 to 93, 103, 104, 109, 110 and 111 of Table A shall not apply to tlie company and 
clauses hereinafter contained shall be applicable. 

3. The company is a private company within the meaning of section 2 (1), 
Clause 13 of the Indian Companies Act, 1913, and accordingly, (1) no invitation shail 
be issued to the public to subscribe for any share, debenture or debenture stock of 
the company ; (2) the number of members of the company (exclusive of persons in 
the employ of the company) shall be limited to fifty, provided tliat for the purposes 
of this provision when two or more persons jointly hold one or more shares in the 
company, they shall be treated as a single member; and (5) the right to transfer 
shares in the company is restricted in manner and to the extent hereinafter appearing. 

SHARES. 

4. The capital of the company is Rs. Rs. 1,00,000 divided into 1,000 ordinary 
shares Rs. 100 each with power to increase or reduce the capital. 

5. The shares shall be under the control of the directors who may allot or other¬ 
wise dispose of the same. 

6. The business of the company may be commenced as soon after die incorpora¬ 
tion of the company as the directors mav think fit and notwithstanding that part of 
the shares has been allotted. 


TRANSFER OF SHARES. 

7. Any member desiring to sell any of his shares must notify the board of 
directors of the number of shares, the market price and the name of the proposed 
transferee and the board must offer to the other shareholders the number of shares 
offered at the market price and if the offer is accepted the shares shall be transferred 
to the acceptor or acceptors, and if the shares or any of them arc not so accepted, 
within one month from the date of notice to the board, the holder may sell or transfer 
them or any of them at the same or higher price to third parties. In case of any 
dispute regaling the market price of the shares, it shall be decided and fixed by 
the company's a^tor whose decision shall be final. 

8. No transto of any shares shall be made or registered without the previous 

sanction of the directors* esscept when the transfer is made by one member of the 
company to another or to a member's wife or child or children or his heirs, and the 
director! may dedine tx> give sttch sanction without assigning any reason and shall 
so decline in case of any die registration of which shall involve a amtm* 

imthm of dauie 8 of them Artkles. ^ 

xm 
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9. A fee of rupee one may be charged for each transfer approved by the directors 
and shall be paid before registration thereof. 

10. The instrument of transfer shall be accompanied by the certificate of the 
shares. 

RESTRICTION ON MEMBERS. 

11. No member of the company shall, without die previous consent in wridng 
of all the members, be dirccUy or indirectly employed or concerned or interested in 
or assist in carrying on any business in competition with the company or having 
interest inconsistent with those of the oimpany otherwise than as holder of shares 
or debentures, and if it be proved that any member has committed a breach of this 
piovision, the shares of such member may be liable to be forfeited. 


ratOCEEDlNGS AT GENERAL MEETINGS. 

12. Seven days* notice at least, specifying die place, the day and the hour of 
the general meeting and in case of special business, the general nature of such 
business, shall be given to the members in manner hereinafter mentioned, or in such 
other manner as may be prescribed by the company in general meeting, but accidental 
omission to give such notice to, or non*rcccipt of such notice by any member shall 
not invalidate the proceedings of the gencial meeting. A general meeting may, with 
the consent of all the members, be called on a shorter notice and in such manner as 
the members think fit. 

IS. No business shall be transacted at any general meeting unless a quorum of 
members is present. 'I wo members present in person or by proxy shall be a quorum 
for a general meedng. 

14. In general meetings the members present shall elect a cliairman from amongst 
the directors present, and if no director lie presemt then from amongst the merabci^ 
present. 


DIRECTORS. 

15. Until otherwise determined by the company in general meeting, the number 
of directors shall be not less than two nor more than seven, including the managing 
director. 

16. The first directors shall be 

( 1 ) 

( 2 ) 

17. Mr. shall be the managing director of the company and 

he shall hold that office for life or until he voluntarily resigns and shall not be liable 
to redrement by rotation. The managing director shall, subject to the control and 
supervision of the board of directors, have the engagement and dismissal of manage 
engineers, assistants, clerks and labourers and shall have power and control over the 
management of the business of the company with full power to do all acts, matters 
and things, deemed necessary, proper or expedient for carrying on the business and 
concerns of the company including the power to make sudi investment of the com* 
pany*8 funds as he shall think fit and to make and sign all contracts and to draw, sign, 
accept, endorse and negotiate, on behalf of the company, all bills of exchange, promis* 
sory notes, handies, cheques, drafts. Government promissory notes and other Govern* 
ment securities and othi^ instruments. All moneys belonging to the company shall 
be paid to such bankers as the directors ihall deem expedient and all receipts for 
moneys paid to the company shaU be signed by the managing iRractnr whose receipt 
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ahall be an effectual 4i«chaxge for the taoneya therein stated to have been received* 
The managiiig director may delegate all or some ol the povrem to such other direccoxi, 
managers, agents or other persons, as he may think fft, and shall have power to grant 
to any such persons sudt powers of attorney as he may deem expedient and such 
powers at ple^ure to revoke. 

18. The said managing director Mr. shall get by way of his 

remuneration a sum of Rs. 600/- per month and a conutiission of 20 px. on the net 
annual pxohta of the company within the meaning of Section S7C of the Indian 
Companies Act, 1918. 

19. The quallhcation of a director shall be the holding in his own right alone 
and not jointly with any oilier person of at least two ordinary shares and this quali¬ 
fication shall be acquired within two months after appointment. 

20. Each director including the managing director shall be paid out of the 
funds of the company a fee of Rs. 16/- for each meeting of the board of directors 
attended by him. The directors shall also get a commission of 5 p.c. on the net 
annual profits of the company and the commission shall be divided among the 
directors equally or as they may determine. 

21. If the said Mr. , the first managing director and one 

of tlie directors named herein, dies or resigns the office of the managing director, the 
company may appoint any other person to be the managing director in his place or 
may appoint managing agent or agents and make such other arrangement, on sudi 
remuneration, terms and conditions as the company shall deem fit and proper: provided 
that if any managing director be ap{X)intcd after the death or resignation of Mr. 

, he must have the requisite siiare qualification of a director. 

POWERS AND DUTIES OF DIRECTORS. 

22. The powers and rcsjionsibi lilies of the directors of the company shall be 
as in Jable A of the Indian Companies Act ot 1913 except in so far as they stand 
modified by the provisions of these Articles. 

BORROWING POWERS. 

25, The managing director with ilie approval of tlie directors may from time to 
time raise or borrow^ any sums of money for and on tiehalf of the company from the 
members or other persons, conipanie.s or banks or he may himself advance money to 
the Company on such terms and conditions as may be approved by the directors. 

24. The managing director may, with the approval of the directors, from time 
to time secure the payment of such money in such manner and upon such terms and 
conditions in all respects as he thinks fit and in particular by the issue of debentures 
or bonds of the company or by mortgage or charge of all or any part of the property 
of the company and of its uncalled capital for the time being. 

25. Any debentures, bonds or other securities may be issued at discount, premium 
or otherwise and with special privileges as to the redemption, surrender, drawing, allot¬ 
ment of shares, attending and voting at general meetings of the company and other¬ 
wise. 


RETIREMENT OF DIRECTORS. 

26. Subject to the provisions of these Articles, the ordinary directors for the time 
being shall retire from ofBoe at the first ordinaiy general meeting of the Company and 
tberealter In every alternate year. A retiring director shall be eligible for re-deetiosi 
and shall act as a director throughout the meeting at whidi he retires* 
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2S7. If at any meeting at whidi an election of <Urector» ought to take place, the 
places the vacating dixectors are not hlted up, the meeting shall stand adjourned 
dll the same day in the next week at the same time axid place, and if at the adjourned 
meeting the places of the vacating directors are not filled up, the vacating directors or 
such of them as have not had their places filled up sliall be deemed to have been 
re-elected at the adjourned meeting. 

28, The company may from time to time in general meeting increase or reduce 
the number of directors and determine in what rotation such increased or reduced 
number shall go out of ofBce. 

29. Any casual vacancy occuring in the board of directors may be filled up by 
the remaining directors, director or managing director, but any person so chosen 
shall retain his office only until the next following ordinary general meeting of the 
company and shall then be eligible for re-election. 

PROCJEEDINGS OF DIRECTORS. 

so. The quorum necessar)' for the transaction of the business of the directors 
may be fixed by the directors and unless so fixed shall be two. 

81. In all board meetings the directors present shall elect a chairman. 

82. A resolution in writing signed by all tlie directors shall be as effective for 
all purposes as a resolution passed at a meeting of the directors duly called, held and 
constituted. 


THE SEAL, 

88. The company shall have a common seal and the directors shall provide foi 
the safe custody thereof. The seal shall not be applied to any instrument except by 
the authority of a resolution ol the board of directors and in the presence of at least 
one director or the managing director and such director or managing director sliall 
sign every instrument to which the seal shall be affixed in his presence. Such signature 
shall be conclusive evidence of the fact that the seal has been properly affixed. 

RESERVE FUND, 

84. The company shall create and maintain a reserve fund in which shall be 
placed not less than five per cent, of the net profits every year. Such reserve fund 
shall be kept or invested in such banks or places as the directors shall decide. 

ACCOUNTS, 

85. The directors shall cause true accounts to be kept: 

{a) Of the asseu and liabilities of the company; and 

(5) Of all sums of money received and expended by the company and the 
matters in respect of which such receipts and expenditme take place. 

The books of account shall be kept at the rcgi-stcred office and shall always be 
open to the inspection of the directors. 


AUDIT, 

86. Once at least in every year the accounts of the company shall be examined 
and audited by an auditor duly appointed. 

87. The remuneration of the auditor shall be fixed by Uic company in gencml 
meeting except that the remuneration of any auditor appointed by the directors may 
be fixed by the directors. 



As^.m 


AliDmONAL PpRMS 


m 


nmmm. 

$$. The managing director^ directors, auditors, secretary and other officers for 
the time being of the company and any trustees for the time being acting in relation 
to any of the affairs of the company and their heirs, executors and administrators 
respectively shall be indemnified out of the assets of the company from and against 
all suits, proceedings, costs, charges, losses, damages and expenses which they or any 
of them shall or may incur or sustain by reason of any act done or omitted in or 
about the execution of their duty in their respective offices or trusts except such 
(if any) as they ^all incur or sustain by or through their own wilful neglect or 
default respectively and no such officer or trustee shall be answerable for the acts, 
receipts, neglects or defaults of any other officer or trustee or for joining in any 
receipts for the sake of conformity or for the solvency or honesty of any bankers or 
other persons with whom any money or effects belonging to the company may be 
lodged or deposited for safe custody or for any insufficiency or deficiency of any 
security upon which any moneys of the company shall be invested or for any other 
loss or damage due to any such cause as aforesaid or which may happen in or about 
the execution of his office or trust unless the same ^all happen though the wilful 
neglect or default of such officer or trustee. 

WINDING-UP. 

39. If the company shall be wound up, the surplus assets shall (subject to any 
rights attached to any special class of shares forming part of the capital for the 
time being of the company) be applied first in re>payment of the capital paid up on 
the ordinary shares, and the excess (if any) shall be distributed among the members 
holding ordinary shares in proportion to the number of ordinary shares held by them 
respectively at the commencement of the winding up. 

40. If the company shall be wound up, the liquidators may, wtUi the sanction 
of an Extraordinary Resolution, divide among the contributories in specie any part 
of the assets of the company. 

[For names, addresses kc, see the Table under Form 64.] 

FORM 68. 

Articles of Association of a Private Limited Com/wny intended to be managed 

by the Govermng Director, 

Company LfMtTEo By Shares. 

ARTICLES OF ASSOCIATION 
of 

LIMITED. 


^ PRELIMINARY. 

1. Subject as hereinafter provided the regulations contained in Table A in the 
First Schedule of the Indian Companies Act, 1913 (hereinafter referred to as 
‘Tabk A'*) shall apply to the Company. 

2. Regulations 5, 20, 31 to 40, 45, 49. 51, 53, 54. 68 to 70, 72 to 82, 84. 85, 88, 90 
to 93, 103, 104, no and 111 of "‘Table A’* shall not apply to the Company and the 
clauses hereinafter containeef shall be applicable. 

3. The Company is m Private Company within the meaning of Section 2(1), 
Clause 13 of die Indian Companies Act, 1913 and accordingly, (1) no invitation shall 
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be issued to the public to subscribe for auy share, debenture or debenture-stock of the 
Company; (2) the number of members of the Company (exclusive of persons in the 
employ of the Company) shall be limited to fifty, provided that for the purposes of 
this provision where two or more persons hold one or more shares jointly in the 
Company, they shall be treated as a single member; and (3) the right to transfer shares 
in the Company is restricted in manner and to the extent hereinafter appearing. 


SHARES. 


4. llie initial Capital of the Company is Rs. divided into ordinary 

shares of Rs. each. 

5. The business of the Company may be commenced as soon after the in¬ 
corporation of die Company as the Directors shall think fit and notwithstanding that 
only a part of the shares has been allotted. 

6. The shares shall be under the control of the Directors who may allot or other¬ 
wise dispose of the same. 


TRANSFER OF SHARES. 

7. No transfer of any share shall be made or registered widiout the previous 
sanction of die Directors who may widiout assigning any reason decline to give any 
such sanction, and shall so decline in the case of any transfer the registration of 
which will involve a contravention of C^lause 3 of these Articles. 

7A. If registration of a share or debenture is refused, the Directors sliall, widiln 
two months from the date on which the instrument of transfer was lodged, send to 
the transferee and the transferor nodcc of the refusal. 

8. A fee not exceeding Re. 1 may be charged for each transfer approved by the 
Directors and shall be paid before registration thereof. 

9. The instrument of transfer must be accompanied by the cenificate of the 
shares. 


RESTRICTION ON MEI4EERS. 

10. No member of the Company shall, without die consent in writing of all die 
Directors, be direedy or indirectly employed or concerned or interested in or assist in 
carrying on any business in competition widi die Company or having interest in¬ 
consistent with that of the Company odierwise dian as a holder of shares or debentures 
in a concern in which this Company is interested as Managing Agent and if it tic 
proved that any member has committed a breach of this provision the shares of such 
member shall be liable to be forfeited. 

PROCEEDINGS AT GENERAL MEETINGS. 

11. Seven days* notice at least specifying die place, the day and the hour of the 
general meeting and in case of special business, the general nature of such business, 
shall be given to the members in manner hereinafter mentioned,* or in such other 
manner as may be prescribed by the company in general meeting, but accidental 
omission to give such nodee to, or non-receipt of such notice by, any member shall 
not invalidate the proceedings pf the general meeting. A general meeting may, with 
the consent of all the members, be called by a shorter notice and in such manner as 
the members think fit. 

12. No business shall be transacted at any general meedtig unless a quorum oi 
members is present. Two members present in person or by proscy shall be a quorum 
fiir a general meeting. 
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IS. The Govemit^ Director shall preside at every general meetii^ but if at any 
meeting he shall not be pi^esent within SO minutes after the time appointed lor holding 
the same or ^all be unwilling to preside* the members present shall dioose some 
Director or if no Director be present or if all the Directors present decline to take the 
chair, the members present shall choose some member present to be the chairman 
of the meeting. 


DIRECTORS. 

14. Until otherwise determined by the Company in general meeting the number 
of Directors shall be not less than two or more than five, including the Governing 
Director. 

15. The first Directors shall be— 

16. Mr. shall be the Governing Director of the Company 

and he shall hold that office for life or until he voluntarily resigns or becomes incapable 
of acting. The Governing Director shall, subject to the supervision of other Directors, 
have the engagement and dismissal of managers, engineers, assistants, clerks and 
labourers and the general direction and management of the business of the Company 
with full power to do all acts, matters and things, deemed necessary, proper or ex¬ 
pedient for carrying on the business and concerns of the Company including the 
power to make such investment of the Company's funds as he shall think fit and to 
make and sign all contracts and to draw, sign, accept, indorse and negotiate, on behalf 
of the Company, all bills ol exchange, promissory notes, bundles, theques, drafta. 
Government promissory notes and other Government securities and other instninieiits. 
All money belonging to the Company shall be f)aid to such bankers as the Directors 
shall deem expedient and all receipts for money paid to the Company shall be signed 
by the Governing Director whose receipt shall be an effectual discharge for the money 
therein stated to have lx:cn received. The Governing Director may delegate all or any 
of die powers to such other Directors, managers, agents or other persons as he may 
think fit, and shall have }>ower to gi*ant to any such persons such powers of attorney 
avS he may deem expedient and such powers at pleasure to revoke. 

17. The Governing Director diall not, while he continues to hold that ofl^ce, be 
subject to retirement by rotation or removal. 

18. [Here insert article 97 of form 64.] 

19. The qualification of a Director shall l)e the holding in his own right alone 
and not Jointly with any other ]>crson of at least 25 ordinary shares and this qualification 
shall be acquired within two months after appointment. 

20. Ea^ Director including the (»ovcrning Director shall be paid out of the 

funds of the Company a fee of Rs. for each meeiing of the Board of Directors 

attended by him, 

21. If die said Mr, the first Governing Director and one 

of the Directors named herein, dies or resigns the office of the Governing Director, the 
Company may appoint any other j>ers6n to be the Governing or Managing Director in 
his place and may fix terms and conditions as to his tenure of office, powers and 
remuneration provided that the Governing or Managing Director appointed after the 
death or resignation of Mr. must have the requisite share quali¬ 

fication of a Director. 


POWERS AND DUTIES OF DIR£C1XM». 

22. The biisineiis of the Company shall be managed by the Directors wiio may pay 
all stfdi esepenses ot and preliminary and incidental to the promotion, {omatto 
establishment and legistradon of the Company as they think fit and may exercise all 



136 


INDIAN COMPANY LAW 


tAPE E 


such powers of the Company and do on behalf of the Company all such acts as may 
be exercised and done by the Company and as are not by the statute or by these 
Articles required to be exercised or done by the Company in general meetings subject 
nevertheless to any regulations in these Articles* to the provisions of the statutes and 
to such regulations being not tnoonsistcnt with the aforesaid regulations or provisions 
as may be prescribed by the Company in general meeting; but no regulation made by 
the Company in general meeting shall invalidate any prior act of the Directors which 
would have been valid if such regulation had not been made. 


BORROWING POWERS. 

25. The Governing Director with the approval of the Directors may from time to 
time raise or borrow any sums of money for and on behalf of the Company from the 
members or other persons, companies or banks or he may himself advance money to 
the Company on such interest as may be approved by the Directors. 

24. The Governing Director may, with the approval of the Directors, from time 
to time secure the payment of such money in such manner and upon such terms and 
conditions in all respects as he thinks fit and in particular by the issue of debentures 
or bonds of the Company or by mortgage or charge of all or any part of the property 
of the Company and of its uncalled capital for the time being. 

25. Any debentures* bonds or other securities may be issued at discount* premium 
or otherwise and with special privileges as to redemption, surrender, drawing, allot¬ 
ment of shares* attending and voting at general meetings of the Company and otherwise. 


RETIREMENT OF DIRECTORS. 

26. Subject to the provisions of these Articles, the ordinary Directors for the 

time belljig sliall retire from office at the ordinary general meeting in 19 , and in 

every subsequent year. A retiring Director shall be eligible for re-election andf shall 
act as a Director throughout the meeting at which he retires. 

27. [Here insert article 90A of Form 64.] 

28. The Company may from time to rime in general meeting increase or reduce 
the number of Directors and determine in what rotation such increased or reduced 
number shall go out of office. 

29. Any casual vacancy occurring in the Board of Directors may be filkd up by 
the remaining Directors, Director or Cioveming Director, but any person so chosen 
shall retain his office only until the next following ordinary general meeting of the 
Company and shall then be eligible for re-election. 


PROCEEDINGS OP DIRECTORS. 

50. The quorum necessary for transaction of the business of the Directors nuy 
be fixed by the Directors and unless so fixed shall be two. 

51. The Governing Director shall take the chair at all Board Meetings. If at 
any meeting the Chairman be not present within 15 minutes after the time appointed 
for holding the same the Directors present shall choose some one of their number to 
be chairman of such meeting. 

52. A resolution in writing signed by all the Directors shall be as eicetive for 
all purposes as a resolution passed at a meeting of the Directors duly called, held and 
constituted. 
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TH£ SEAL 

SS. The Ck>mpany shall have a Ck>miiion Seal and the Directhrs shall provide fot 
the sale custody thercol. The Seal shall not be applied to any instrument except by 
the authority o£ a resolution of the Board of Directors and in the presence of at least 
one Director or the Governing Director and such Director or Governing Director shall 
sign every instrument to which the Seal shall be affixed in his presence. Such signature 
shall be conclusive evidence of the fact that the Seal has been properly affixed. 

DIVIDEND. 

34. Every dividend warrant may be sent by post to the last registered address of 
the member entitled theretp and the receipt of the person whose name at the date of 
the declaration of the dividend appears on the Register of Members as the owner of 
any share or in the case of joint-holders of any one of such holders shall be a good 
discharge to the Company for all payments made in respect of such share. No unpaid 
dividend or interest ^all bear interest as against the Company. 

ACCOUNTS. 

35. The Governing Director shall cause true accounts to be kept,— 

(a) of the assets and liabilities of the Company and 

(h) of all sums of money rc*ccived and expended by die Company and the matters 
in respect of which such receipts and expenditures take place. 

The books of account shall l>e kept at the Registered Office and shall always be 
open to the inspection of die Directors, 

36. The Dir<‘ctors shall from lime to time determine whether in any particular 
case or cases or generally and to what extent and at what times and places and under 
what condidons or regulations the accounts and books ol the Company or any of them 
shall be open to the inspcciioii of members and no member (not being a Director) 
shall have any right of inspecting any account or lxx>k or document of the Company 
except as conferred by statute or audioriscd by the Directors or by a resolution of the 
Company in general meeting. 


AUDIT. 

37. Once at least in every year the accounts of the Company shall be examined 
and the correctness of the balance sheet ascertained by one or more auditor or auditors. 

38. The Directors shall appoint the first auditor who w^ill hold office undl the 
first onlinary general meeting. 

39. The Directors may fill up any casual sacancy in the office of auditor. 

40. The remuneration of the auditor shall l>e fixed by the Company in general 
mecUng except that remuneration of any auditor appointed by the Directors may be 
fixed by die Directors. 


INDEMNITY. 

41. The Governing Diiector, Directors, Secretary and other officen for the time 
bdng of the Company and any trustees for the time being in relation to any of the 
affairs of the Company and their lieirs. executors and administrators respectively shall 
be indemnified out of the asseu of the Company from and against all suits, proceedtiigs> 
costs, chaiges, losses, damages and expenses which they or any of them shall or may 
incur or stistaln by teason of any act done or omitted in or about the execudon of 
thdr duty in their lespective offices or trusts except such (if any) as they shall ineur 

xvmo: 
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or smtaio by or through their own wilful neglect or default respectively and no such 
officer or trustee shall be answerable for the acts, receipts, neglects or ^faults of any 
otho: officer or trustee or for joining in any receipts for the sake of conformity 
or for the solvency or honesty of any bankers or other persons with whom any money 
or effects belonging to the Company may be lodged or deposited for safe custody or 
for any insufficiency or deficiency of any security upon which any moneys of the 
Company shall be invested or for any other loss or damage due to any such cause as 
aforesaid or which may happen in or about the execution of his office or trust unless 
the same shall happen through the wilful neglect or default of such officer or trustee. 

WINDING-UP. 

m 

42. If the Company shall be wound up the surplus assets shall (subject to any 
rights attached to any special class of shares forming part of the capital for the time 
being of the Company) be applied fim in re<paymcnt of the capital paid up on the 
ordinary shares, and the excess (if any) shall be distributed among the members holding 
ordinary shares in proportion to the number of ordinary shares held by them res> 
pectively at the commencement of the winding up. 

43. If the Company shall be wound up the liquidators may, with the sanction 
of an Extraordinary Resolution, divide among the contributories in specie any part 
of the assets of the company. 


FORM 69. 
i 

Capital clauses of Companies having sevetal classes of Shares, 

The initial capital of the company is R$. divided into preference 

shares of Rs. each, and ordinary shares of Rs. each. The holders 

of the said preference shares sliall be entitled to be paid out of the profits of each year, 
in priority to all other dividends, a fixed dividend for that year at the rate 
of p. c., p. a on the capita] paid up thereon, and shall be entitled to parti¬ 

cipate pari pussa with the holders of the ordinary shades in the surplus profits of each 
year which shall remain after paying the fixed dividends aforesaid for such year on the 
said preference shares and a like dividend for such year on the capital paid upon the 
ordinary shares, and the holders of such preference shares shall be entitled in a winding 
up to have the capital paid up thereon to be paid off in priority to the holders of 
other shares. 


FORM 70. 
II 


The capital of the company is Rs. divided into preference shares of 

Rs. each subject as hereinafter provided the rights following shall be attached 

to the preference shares aforesaid; 

(1) The holders of the said preference shares shall be entitled to a fixed cumulative 
preferential dividend at the rate of p.c. p, a. on the capital for the time being 
paid up on the said preference j^arcs respectively, and to half the surplus profiiU, 
which in respect of each year it shall from time to time be determined to distribute* 
remaining after paying or providing for the payment of the dividend for such year 
at the rate of p.c. p. a. or the capital for the time being paid up on tb^ 
ordinary idiares* ^ ^ 
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The holden of the nid preference shares shall in a winding up have piiotity 
a$ to return of capital [and payment off of arrears of the said preferential dividend 
whether declared or not up to the commencement of the winding up] over all other 
shares in the capita! for the time being of the company^ hut shall not have any 
further right to participate in the profits or assets. 

(3) The tights hereby attached to the preference shares may be varied in accordance 
with clause of the accompanying articles of association, but not otherwise, and 

that clause and also clauses and of the said articles shall be deemed 

to be incorporated herein and have effect accordingly. 


FORM 71. 
Ill 


The capital of the company is Rs. divided into preference shares of 

Rs. each oniinary shares of Rs. and deferred shares 

of Rs. each. The rights following shall be attached to the shares aforesaid 

inter se subject as hereinafter provided, that is to say: — 

(а) The said preference shares shall confer the right to a fixed cumulative pre¬ 

ferential dividend at the rate of p.c. p. a. on the capital for the 

time being paid up thereon respectively, and shall rank both as regards 
such dividend and as to capital in priority to all other shares in the 
original capital, but shall not confer any further right to participate in 
profits or assets. 

(б) Subject as aforesaid, the ordinary shares shall confer on tlie holders thereof 

the right to a fixed cumulative dividend at the rate of p. c. p. a. 

on the capital for the time being paid up thereon respectively, and shall 
rank both as regards such dividend and capital next after the said pre¬ 
ference shares. 

(c) Subject as aforesaid, the said deferred shares shall confer the right to a 

fixed cumulative dividend at the rate of p. c. p. a. on die capital 

for the time ticing paid up thereon respectively, and shall rank both as 
regards such dividend and capital next after the ordinary shares. 

(d) Subject as aforesaid, any profits whidi it may at any time be determined 

to distribute amongst the members, and in winding up any surplus assets, 
after repayment of capital, shall be divided as to one-half between the 
holders of the ordinary sliarcs aforesaid in proportion to the ordinary 
shares held by them respectively, and as to the otlier half among the 
holders of the deferred shares aforc.said in proportion to the deferred 
shares held by them respectively, 

(e) Any shares issued as fully paid pursuant to the agreement referred to in 

clause of the accompanying articles of association shall for the 

purposes of dividend be treated as having been paid up at the date of 
the incorporation of the company. 

(/) The rights for the time being attaclied to the said several classes of shares 
respectively may be varied or dealt with in the manner mentioned in 
clause of the accompanying articles of association but not other¬ 
wise, and that clause and also clauses of the articles shall be 

deemed to be incorporated herein and have effect accordingly. 

Upon any increase of capital any new shares may be issued with any preferential 
or special rights or conditions attadicd thereto, but $o tliat tbe ri^ta and privileges 
mentioned above shall not be altered or modified as regards each class except by an 
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agreetnent in wdting made by some member of that class on behalf of the class and 
ratified by the holders of at least two-thirds of the shares of that class* 


FORM 72. 
IV 


(1) The capital of the company is Rs. divided into preference shares 

of Rs. each, management shares of Rs. each, and ordinary 

shares of each, with power to divide the shares in any increased capital into 

several classes, and to attach thereto respectively any preferential, qualified, special or 
deferred rights, privileges or conditions. 

(2) The said management shares shall confer on the holders for the time being 
thereof respectively the right to management of the business and the amtrol of the 
company, and they alone respectively shall be capable of being directors of the 
company. 

(3) Save as provided by clause oi the accompanying articles of association 

in regard to the preference shares aforesaid, the shares in the capital for the time 
being, otlier than the management shares, shall not confer on the holders the right 
to attend or vote, cither in person or by proxy, at any general meeting, or to have 
notice of such meeting, or to have any voice in the management of the business or 
control of the company or to interfere in such management or control, or to inspect 
the account books and documents of tlie company (except as by the law entitled) and 
such holders shall be bound by the accounts from time to time furnishcfl by the 
directors and passed at a general meeting. 

(4) The said preference shares confer the riglit to a fixed cumulative preferential 

dividend at the rate oi p. c. p. a. on the capital for the time being paid 

thereon respectively, and shall have preference as to dividend and capital over the 
said management shares and the ordinary shares and all other shares in the capital 
for the time being of the company, but shall not confer any further right to parti¬ 
cipate in the profits or assets. 

(5) The rights and privilc'ges hereby attached to the management shares shall not 
be altered; they are fundamental. The rights and pri\ileges attached to the said 
preference shares, and to any shares hereafter created with preferential or special rights 
attached thereto, shall not be alterable otherwise than pursuant to the provisions 
contained in clause or of the articles of association whidi clauses shall, as 
teg 2 Ltds such shares, be deemed to be incorporated herein. 

FORM 73. 

V 

The capital of the company is Rs. 10,00,000 divided into 9,800 ordinary shares of 
Rs. 100 and 200 founders* shares of Rs, 100 each. The rights following shall be 
attached to the shares aforesaid inter se, that is to say,— 

(1) The holders of the founders* shares shall be entitled in proportion to the 
founders* shares held by them respectively, fini to five per cent, of the net profits 
which in each year it shall be determined to distribute by way of dividend, and 
secondly to five per cent, of the surplus assets of the company which in winding up 
shall remain after paying off the whole of the paid up capital. 

(2) Subject as aforesaid the holders of the ordinary shares shall be entitled to 
such dividends as it shall be determined to be declared ewh year out of the remaining 
net profits and to the remaining surplus assets of the company after repayment of 
capital. 
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(5) The hoklers of the foondm* simei shall, in respect thereof be collectively 
entitled to as many votes as the holders of all the other sham for the time being 
issued shall be entitled to^ mpect oi such other shares and each of the founders* 
shares shall confer on the holder thereof a rateable proportion of such votes. 

FORM 74. 

Power of Attorney from the Company to Manager /jr general management. 

Whereas Limited was incorporated under the Indian Companies Act, 

Act, 1915 as a Company Limited by Shares: And whereas the Company is desirous of 
making the appointment as is hereinafter contained. Now these presents witness; — 

That the Company hereby appoints Mr. of the Attorney of 

the Company, to carry on and manage the business of Che Company and in the name 
and on ^half of the Company to do all such acts and things, and to execute all such 
deeds and instruments, as in the opinion of the said Attorney, may be necessary or 
convenient for carrying on and transacting the business of the Company. And it is 
liereby expressly declared that, without prejudice to the general powers herein-before 
contained, tlie said Attorney shall have power in the name and on behalf of the 
Company to do all or any of the following things. 

1. To work, manage, de\'elop and turn to account all the properties of the 
Company. 

2. To receive, accept transfer of, demand, sue for, enforce payment of and give 
receipts and discharges for, all moneys, debts, securities, sio<^, shares, dividend, 
interest and other property now due or belonging, or which may hereafter become 
due or belong, to the Company whether solely or jointly, with any other company or 
person. 

5. Subject to the consent of the Directors to enter into, make, sign, acknowledge, 
perfect and do all contracts, conveyances, leases, mortgages, transfers, surrenders, 
releases, agreements, instruments, acts and things in relation to the business of the 
Company. 

4. To commence, prosecute, defend, compound and abandon all actions, suits, 
claims, demands and proceedings in regard to the property and business of the Company. 

5. I'o compound, adjust, settle, compromise or submit to arbitration any claims, 
disputes and matters that may arise in connection with the business of the Company, 

6. To draw, accept, indorse and negotiate on behalf of the Company all such 

bills of exchange, promissory notes, hundis, cheques, drafts, Government promissory 
notes and other Government securities and other instruments as may be necessary, 
proper or expedient for tlie carrying on of the Company*s business. ^ 

7. Subject to the consent of the Directors to operate any banking account opened 
in the name of the Company and to open and operate any fresh banking account in 
the Company*s name. 

8. To vote at the meeting of any other company and to act as the proxy or 
representative of the Company in respect of any shares of a Company. 

9. To appoint or employ on salary, commission or otherwise engineers, derks, 
offers, peons, servants, agents or other persons, from time to time and dismiss or 
discharge any such persons. 

10. To make investment of the Company's money or funds in such securities aa 
may be approved by the Directma. 

Given under the common seal of the Company this day of 19 

1 


SEAL 


IMrectws. 
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Notice of Consent to take the name of an Existing Company, 

To the Registrar of Joint Stock Companies* 

We, the undersigned, being * of Limited, give 

you notice that the above-named Company is in the course of being dissolved, and 
hereby, pursuant to section 11, Sub-section 1, of the Indian Companies Act, 191S, 
and on behalf of the said ^mpany, testify its Consent to the registration of a new 
Company by the Name of 

Limired. 


Secretary. 

Dated the day of 19 


Signatures, 


FORM 76. 

Notice of Situation of the Registered Office or any Change therein. 

LimirtU. 

Dated 

To the Registrar of Joint Stock Companies. 

The above-named Company hereby gives you notice, in accordance witli section 72 
of the Indian Companies Act, 1913, that the Registered Office of the Company }sf 
situated at 

[The Number or Name (if any) of the Premises, together with the Street or Road, 
Town, &:c. should be given. This notice must be given within the time mentioned 
in s. 72.] 

Secretary. 


FORM 77. 

Appointing Directors by the Subscribers to the memorandum of association. 

Limited. 

We, the undersigned being (a majority of) the subscribers to the memorandum of 
the above-named Company do hereby in pursuance of article of the articles of 

association of the Company appoint the following persons to be the first Directors of 
the Company. 


Names. 

Addresses. 

Description. 





Signatures of subscriben 



• [The ''Liquidators** or **two of the Directors’* or ’’Secretary” ”dttly authorised 
at a C^eral Meeting held on the day of 19 .”] 

tJW there is a chas^^ in the situation of the Registered Office put the word 
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Notice of Board Meeting* 

Limited. 

Registered Office. 

Dated 

To 

Esq. Directoft 
Sir, 

1 beg to inform you that a Meeting of the Directors will be held at on 

the day of at o'clock in the fore/after-noon for the transaction of 

the business specified in tlie Agenda appended hereto. 

Your obedient servant 

Secretary. 


FORM 79. 

Register of Board Meetings, 



FORM 80. 


Agenda of a Board Meeting, 

Limited. 

Agenda 

of 

Board Meeting on the day of 19 


1. To resolve that do take the cliair. 

2. To receive the report that the company has been duly registered. 

3. To submit the Company’s seal for approval. 

4. To pass resolution as to the custody of the keys of the seal. 

5. To resolve that be appointed bankers of the Company. 

6. To resolve that be appointed auditors of the Company. 

7. To resolve that be appointed Secretary to the Company at a salary 

or Rs. per month. 

8. To resolve that the vendors’ agreement refened to in clause oi the 

Memorandum/Articles of association be adopted. 

9. To resolve tl)pt directors shall form a quorum for a Board Meseting. 

10. To consider the appointment of a sub-committee of the Board. 

11. To resolve in accordance with clause of the Anicks of AasodatSem# 

^.that the bnsinas of {passing transfers, sealing certificates and signiiig dbeqm far otdl- 

Wxy osrtent estpensa be del^ated to a committee of dhtctm. 
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12. To resolve that such committee be empowered to deal with all ui^gent matters* 

13. To resolve that the prospectus dated a copy ol which is signed by each 

of the Directors be issued forthwith together with the form of applicatiem for shares. 

14. To resolve that the common seal be affixed to ccrtiffcates numbered 

to inclusive for ordinary/preference shares. 

15. To submit transfers numbered to to be examined and passed. 


FORM 81. 


Minutes of a Board Meeting. 


Limited. 


Meeting of the Board of Directors held at the registered office of the (company on 
the day of 19 . 

Present—Mr. in the chair, 

Mr. 

Mr. 

Mr. 


Mr. 


Directors. 

Tile minutes for the lioard meeting held on were read and verified and 

ordered to be signed. 

Applications for shares were submitted and approved and it was 

ResoKcd—^that the shares applied for be allotted, and die secretary be instructed 
to send to the applicants notices of allotments forthwith. 

The report of the managing director was read and the engagement of 
Mr. as a at a salary of R$. per month was approved. 

A draft notice convening the statutory general meeting togcUter with a draft 
statutory report was considercti and with some alterations approved and the secretary 
was directed to comply with the requirements of section 77 of the Indian Companies 
Act, 1915 and convene the statutory meeting on at o’clock. 

Chairman. 


FORM 82. 

Spfcimens of resolutions of Board Meetings. 

( 1 ) 

Resolved—That the common seal, an impression of which is affixed to these 
minutes, be and is hereby adopted as the common seal of the Company, 


FORM 88. 

< 2 ) 

Resolved—That an account be opened at the Bank, Limited in the name of 

the Company. 

That the said Bank be and b hereby autliotizod to pay to the debit of sndt 
account all cheques drawn upon the same, and all bilb, drafts made payable at 
the said Bank when signed by two of the Directors of the Company and countersigned 
by tlw Secretary for the time being. 

That a top^ of thb lesolation ^gned by the Cfaainnaa and acoemptmied by qieei' 
mens pf the signatures of the DbnctoiM and Secretary, be forwaadwl tp dm Sadh. 



ABE SI ADDITIONAL FORMS ^ 14S 

FORM M* 

< 5 ) 

Resolved—^That the seal of the Company be afilxed to the powar of attorney in 
favour of Messrs. and the certificate of authentication be obtained theireto. 


FORM as. 


(4) 

Resolved--That an Extraordinary General Meeting of the Company be held on 
and a resolution be submitted to the members for the increase of the 
Company's capital by the issue of additional shares of Rs. each. 


FORM 36. 


Affixing Common Seal to a Document. 


The Seal of the Company was affixed hereto this 
the presence of 


day of in 

Director. 
Secretary. 


in 


FORM 87. 

Register of Documents sealed. 


Serial { 
No. 

1 

1 

Documents Seated 

Date of Re¬ 
solution or 
Order to 
Seal 

Dare of 
Sealing 

In whose presence 

Remarks 

1 

t 

i 

1 

i 

i 

1 

[ 

i 

! 

i 

i 

1 

1 



FORM S3. 

Vnderuniting AppUcation. 

Limited. 

Fsoposed issue of shares of Rs. each, payable as followsr---* 

To the Diiectors. 

Centlemen* 

1 request you to admit me as an underwriter at a commission of per oenL 
on of the above shares or any less number you think fit, and upon the term 

fimh in the within csonditions. Be so good as to notify to me your actaeptance hereof, 
ate 

Yours 8cc., 

Usual signature 

; Name in full 

Occopatkni 

Addim 

?f hensby MifcnmMse notice of fom eccepumce tiie them tu 
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Ckmditiotis referred to above:*** 

L Applications are to be in the form accompanying or referred to in the pros¬ 
pectus relating to the above issue as finally settled and filed with the Registrar ol 
Companies. 

2. Within days of the issuing of the prospectus each underwriter is to 

apply for the number ot shares underwritten by him and every such application must 
be accompanied by a cheque in favour of the bankers of the Company for the required 
deposit on such shares. 

S. The public subscriptions of ifie shares received before the dosing of the sub* 
Sdiption list arc to go in relief to the underwrites in pro[>ortion to the amounts under* 
takai by them respectively. Subscriptions by the public withdrawn before allotment 
and subscriptions rejected by the directors as unsatisfactoiy, are not to be counted as 
public subscriptions. 

4. Each underwriter is to be paid by the company a commission at the rate of 

Rs. per cent, on the amount underwritten by him, such commission to l)e paid 

within days after the company becomes entitled to commence business, 

5. The underwriters arc to be lelicvcd alti>gethcr unlevs at least of the 

said shares arc underwritten before the prospectus is publishcxi. 

6. No underwriter is to effect any sale ot shaics in the txmipan), cither directly 
or indirectly, until (at least one month) after the first gencial allotineiu of .shares has 
taken place. 

7- Any allotment to an undctwruei as such must be made within weeks 

ffom the date of.his application fot admission as an unfkrwTitcr. 

To 

Sir. 

With reference to your request of the insi, we adniit you as an underwriter 

of shares in the alxivc Caimpanv. at coiniiiission of p t. upon Uie 

footing and subject to the conditions therein referred to. 

Yours &c.. 


FORM S0. 

Undemntmg Lettei. 


Irimiteil, 

(Capital Rs divided into shares of Rs. each, 

To the Directors, 

Gentlemen, 

With rcferaicc to the prospectus of the afxivc Company, and in crmsideratioti of 
your agreeing to pay me us a commission of per cent, on the nominal valne 

of tbe shares of the fximpanv in cash/fully paid shares of the Ckimpany, !/we hereby 
undertake to subscrilie or find respoasible subscriliers, withiti days from the 

issue of the said prospectus, and on the terms therein stated (or sham of 

Rs. each of the capital of the Company or .such less number as you may accept 

this undertaking for, and to pay the instalments on the dates specified in the said 
prospectus, and !/we herewith hand you an application for the shares together with 
a cheque for Rs. being a deposit of Rs. per ^ate. 

l/we shall receive the said commisston upon the amount guaranteed liy me/tts and 
accepted by you as above-meniioned within days after the Cknii|>aitjr shall have 



Mtxtt wta 
jnJtTw » JBtJ 
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m 

This underwritiiig letter Is irrevocahle provided that shares axe under¬ 

written or applied lor prior to the public advertisement of the said pxospeaus. 

Bated the 

Yours $x., 

' Usual signature 

Name in full 
Occupation 
Addj:w 

To of 

Sir, 

With reference to your underwriting proposal of the of the 

Company hereby acccjii the same for shares and acknowledges receipt of the 

cheque for R$. being the deposit thereon. 

Dated | Directors. 

1 acknowledge notice of )our acceptance of the abose proposal for shares. 

Signature of Underwriter. 

FORM 90. 

Suh Underwriting Letter. 

Limited. 

C'^pital Rs. divideii into sliares of Rs. each. 

To of 

Dear Sir, 

Undersuinding tliat you ha\€, for a commission lo be paid by the above Company, 
underwritUm of the aliove sfcires I hereb) piopose to Kub-underwriic of 

those shares and send herewith an application for the same together with a cheque for 
Rs. as deposit of Rs. per sluie. 

My subscription is to lie on tlie terms ot the Company\s prospectus filed with the 
Registrar of Joint Mock Companies. 

If the said shares in the Company^ capital shall be applied for and alloiied 

to the public within ilass after the i?»ue of Uie said prospectus 1 am not to be 

allotted any shares in t'r$}>c<t of ans application, but if the whole of the shares shall 
not be applied for and allotted within the aforesaid period, all applications made by 
the public on whidi allotments arc made arc to be applied in relief to the sub under- 
writers including myself, rateably in proportion to the amount of the shares sub-undcr- 
written by them respectively. 

Ail applications initialled by me and approved b>' )ou sent in by me, to the 
Company prior to the end of die aliovc-mentioned peritKl after the issue of the 
prospectus are to be applied in further relief of my obligation to subscribe hereuiuier. 

You are within days after you dull have been paid your undmxddng 

commisdoit by the C4>inpany, to pay me a commission of per ceniu in cash on 

the nominal amount of shares sub-underwritten by me, sudi commission to be paid 
whether I am required to accept any allotment of shares or not, but in case any 
allotment is made to me you may apply so much of the commission payable to me as 
may be required for payment of the allotment money. 

Dated the “ Yoim he., 

^ Usual signature 

Name in full 
Occupation 
Addxms 
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•FORM 8L 

(SkeUton prospectus offering shares for subscription) 

A capj of tliii pto$poekm has boon blod ipridi Ragitirar of loiot Stock Coiii|HUiiot. 

PROSPECTUS OF 


limiccd. 

(Incorporated under the Indian Compantes Act, I9J$ to 1951.) 

Authorised Capital ... ... ••• Rs. 

Divided into shares of Rs. each. 

Issue of shares of which shares will be issued as fully paid to the 

Veudon aud shares arc offered to the public for subscription payable as to; — 

Rs. on application. [This must not be less than 5 px. of the amount of 

a share]. 

Rs. on allotment and the balance as and when required in calls of not 

more than Rs. per share at intervals of not less than months. 

DIRECTORS. 


(Names, descriptions and addresses are to be given.) 


Mr. 

of 

[Merchant] 

Mr. 

of 

(Engincei) 

Mr. 

of 


Mr. 

of 



BANKERS. 

(Names and Addresses) 

AUDITORS. 
and Addressee) 

MANAGING AGENTS. 

(Names and Addresses). 

Secretary (Name, occupation and address). 

REGISTERED OFFICE. 

OBJECTS. 

This Company has been formed generally for the purpose of mining, manufacturing 
and dealing in mica and mica goods and for the other purposes specified in the Memo¬ 
randum of Association and particularly for the purpose of acquiring as a going concern 
the mica manufacturing and export business carried on by Messrs. of 

The properties in which the Company has acquired leasehold mining rights are as 
follows; — 

The above properties have been inspected and reported upon by Mr. > 

a fmning engineer, and the above statements are bas^ oti*his itpom whldh are open 
to inspection at the office of the Company. 

Thit form gives ^are outline of a skeleton prospectus of a small oompany Issiting 
an^dS Aa should comply with all the pwv&kms of the 





ADommAh Foms^ 


14$ 


Tht Company hai alto acqutml tlie goodwill of the said busiims of Mesw, 
and the benefit of all pending contraoi lor the sale of mica and all the plant, tnachinery, 
tiOols» fixtum, furniture* bungalows, godowns, and buildings eonnected with the said 
budness and mines. The pending contracts taken over by the Company amount to 
about Us. ,and the profits derived from the same will be for the benefit of the . 

Company. 

The properties have been worked during the last few years by the Vendors and 
exeeUent results have been obtained. They have established good connections in Europe 
and America for disposal of their mica and the volume of their business may be 
gauged from the fact that in 19 their total export and local sales were Rs. 
and in 19 Rs. 

The mines, mining rights, business, and other assets above mentioned are being 
acquired by the Company for a toul sum Rs. of which only Rs. is being 

paid in ca^ and the balance of Rs. is being satisfied by the issue to the Vendors 

or their nominees of fully paid up shares. The proportion of the purchase money 
attributable to goodwill is Rs. .As regards Rs. part of the purchase 

price which is being satisfied in shares, the Vendors have agreed that they will Imld 
such shares during tlicir lives subject to the provision that after 5 years from the in¬ 
corporation of the Company Utcy may sell halt thereof witli the written consent of the 
(kimpany. 

Uses of mica—[Here slate important uses]. 

Prospects—[Here show by statistics kc,, that the Company can reasonably expect 
to make substantia] profits in the business]. 

Messrs. die Managing agents of the Company, are 

As the Company is taking over a well established and profitable going conceni it 
should be in a position to pay a substantial dividend in the near future. 

Directors* QuaUfkuticn, Remuneration, etc .—The qualification of a Director is the 
holding of shares of the nominal value of Rs. in the capital of the Company. 

The remuneration of a Director is Ri», for cadi meeting attended, and a 

mission of p.c. on the net yearly profits of the Company after deducting interest 
on debentures or other moneys borrowtxl but before placing anyUiing to reserxe. depre¬ 
ciation or other special account and iHffore deducting the commission payable to die 
Managing Agents and such ooiiinisston is to be divided among the Directors equally 
or as they may determitie. 

Managing Agents* remuneration etc,— (Here state provision in the artides or in 
any contract as to the appointment of the managing agents and the remuneration 
payable to them (sec s. 87C)]. 

[If the issue of sham is underwritten, comply with s. 93 (1) (cc)}. 

«> 

Minimum Subscri/iftofs.—The minimum subscription on which the Director may 
proceed to allotment is per cent, of die shares offered to the public for subscrip* 

lion (fix the amount alter considering the requirements of sub s. (2) of s. 101 of the 
Indian Companies Act, 191S and sute the directors’ opinion as required by sub-s. (1) 
of that section). 

CoHtracis .—The following contracts have been or will be adopted by the Company:-— 

An Agreement dated 19 and made between of the fim part 

and ft; Co., of the second part whereby the parties of die first part 

agree to adll to the Company their business and their rights In the 

lands lefemdi to above in consideration of the sum of Rs. whidh Is 

lo be satisfied as to Rs. in cash and as to Rs. by the issue to 

the Vendorit ol ordinary shares of Rs. each credited as fully 

paid iip» 
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The foUcywing contract will be entered into by the Cmnpamy:-^ 

An Agreement between the Company and Messrs, k Co., whereby the 

latter are appointed Managing Agents of the Company for a term of 20 years 
(unless they previously resign the office) on a remuneration of a commission 
of 10 per cent, oa the net yearly profits of the Company after deducting 
interest on debentures or other loans but before taking anything to reserve, 
depreciation or other special accounts, and in the case of absence or made* 
quacy of profits a minimum payment of Rs. per month together indl 

an olke allowance of Rs. per month, 

[Here comply with s. 93 (1) (ft)]. 

Preliminary Expenses.--The preliminary expenses in connection with the formation 
of the Company will be paid by the Company and are estimated to ammitit to not 
more than Rs. 

Miscellaneous.^No promotion money is being paid by the Company hut the afftides 
provide fox the payment of underwriting commission not exceeding pa? cent. 

Mr. , one of the Directors, is interested in the promotion of the Company 

as being a partner in the firm of Messrs. k C^o., the Managing Agents of 

the Company. [Here comply with s. 93 (1) (n)]. 

Copies of the Memorandum and Articles of Association of the Company and of the 
Agreements above mentioned may be inspected at the oliice of the Company during 
the usual business hours. 

A copy of the Memorandum of Association i.s aiinexctl to and forms part of this 
Prospectus. 

Application for S/iarej;.—Application for shares dtould be made on the accompany¬ 
ing form and sent to any one of the following Banks; — 

Or to the Managing Agents Messrs. kCo,, at together with 

Rs. per share the amount payable on application. 

If DO allotment is madt* the deposit will i;e returned in full. If the number of 
shares allotted is less than the number applied for. the sur{dus deposit will be crediied 
in reduction of the amount payable on allotment. 

Failure to pay any future imtalment on the shares allotted when due may render 
all previous payments liable to forfeiture. ^ 

Brokerage will l)e paid at the rate of per cent, for all applications made 
through Brokers [Here comply s. 95 (1) (/o). 

Copies of this Prospectus and forms of ap[»lication for shares may be obtained from 
the Company*s Managing Agents. 

Dated tbhi day of of 19 

pHlere give th^ names ol Directois who have signed this prospectus], 

(A copy of the memorandum of association .should Ire attached to the prospectus, 
see s. 9$ (1) (a), and the form of application for sham should also be given ; see the 
amended s. 96], 


FORM 92. 

APPLICATION FOR SHARES. 

(When deposit money is paid direct to the Company.) 

To the Directors of ilmiled. 

Gentlemen, 

I hereby request you to allot to me Shares of Ra. eadh tu the above- 

named Company; and I agree to accept such Sham, or any smaller auntber you may 
allot to me. subject to die provisiom of the Memorandum and Anidet of Aeiodatioii. 
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t 

I semi herewith the sum of Rs. by cheque/postal money order being a deposit 

of R«. per Share, and I agree lo pay the balance as and when it may be c^led 

up, and I atithorire you to place my name on the Register of Members in respect of the 
Shares so allotted, 
t/suoi signature 
Name (in fuli) 

Address 

Oecupation 

Dated the of 19 

Limited. 


RECEIPT FOR AMOl’N F PAID ON APPLICATION. 

(To be retained by the Applicant.) 

Received this day of 19 

from Mr, 

the sum of Rupees 

being a deposit of Rs. per Share payable on Application for 

Shares of Rs. eath tn the above named Company, 

For 

Rs. . 


FORM S3. 

APPLICATION FOR SHARES, 

(IF/ien depout money ts paid to the Company's Bankers). 

To the Directors of Limited. 

(Gentlemen, 

Having paid to the (x>inpan)S Bankers Lnntutl the sum of Rs, 

being a deposit of Rs per share on oidinaiy/preference shares in 

the atiove named C.ontpan%. 1 request you to allot to me that number of shares upon 
the terms of the C’.oinpan\’s prospectus dated and I hereby agree to 

accept the same or anv sinailei nuinixr of shares that inav Iw allotted to me, and pay 
the balance as and when it may Ik- due as prosided by the said prospectus; and I 
authorirc you to place iny name on the RcgisU'r of Memlters in respect of the shares 
so allotted. 

(hunt signature 
Name (in full) 

Address 

Occupation 

Dated 

Limited. 

(Bankers Receipt (to be retained by the Applicant). 

Received this day of 19 from Mr. ' the sum of 

Its, being a deposit of Rs. per share upon shares in the 

above named Company. 

Rl. 


For 


Banl;. 
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FORM 94. 

{Letter of regret.) 


Sir (or Madam)! 


Uniitod. 

19 


With reference to your application for shares in the above named Company. 

I regret to say that, owing to the large subscription for the same, the Directors have 
been unable to make any aliofment to }ou. I enclose herewith a cheque on the 
Company's Banker for Rs. , the amount of the depsit paid by you. 

Yours faithfully, 

Secrcury. 


Limited. 

19 . 

Bank Limited. 

Pay to the Order of 

the sum of Rs. the amount of deposit paid oh application for shaia of the 

Company not allotted. 



Secretafy. 






Letter of Allotment of Ordinary Sfmres. 
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FORM 96. 

Letter of Alhtmeni of Preference Shotee, 

limited4 

Issue of Preference Shares of Rs. each. 

Letter of Allotment 

No. Dated 

To 

Dear Sir/Madam, 

Pursuant to your application for Preference Shares in the above-named 

Company, I to inform you that the Directors have allotted to you such 

^aies of Rs. each, and I have to request that you will be good enough, on 

or before the day of 19 to pay the sum of Rs. being the 

amount of Rs. per sliare payable on allotment of the said shares^ The 

balance Rs. will be payable by instalments as follows: 

[Here set out the instalments.] 

This letter of allotment and the receipt arc to be exchanged for your Share 
Certificate which will be ready sliortly. Secretary. 

Peceipt, 

Received of the sum of Rupees being the amount 

payable on allotment of the above-mentioned shares. 

Rs. 


[This portion to be retained by the Bankers or Scaetary] 

No. 

To Limited [Cx>mpany or Bank.] 

Herewith I beg to send you the sura of Rs. (Rupees ) being the 

amount payable on allotment of shares in Limited. 

Name of Allottee Address 

FQRM 97. 

Leiitf of Allotment of fully paid up Sfiaies, 

Limited. 

Dated 


In accordance with the Agreement dated made l>eiwccn yourself and the 

above (.ompany the Diretton have In a resolution passed on oi 19 

allotted to you full) paid shares of this Ck>mpany numbered 

to inclusive. 

Please communicate jour acceptance to the undersigned. 

Yours faiilifully* 

Secretary. 

FORM 96. 

Notice that Hhare Ceftifieatr is ready. 

Utntted. 

Dated 

Sir, 


1 am to inform you that the Certificate for ordinary/preference sham in this 
Company will be ready <m or after , 19 and will be delivered to you or 

your authorized agent between the hours of twelve to three in the after-noon in 
exchange for allotment letters and bankers receipts. You may authorbsc me to staid 
the Certificate to you by post at your risk. 


Yomrs kc., 
fieoretary. 
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FOItlilOl* 

Notice under sec* t02 Avoiding Allotment. 

Limited. 

To the Directors. 

Gentlemen, 

Take notice that L the undersigned, do hereby avoid pursuant to Section 102 
of the Indian Companies Act, 1913 the allotment of Shares in the capital of 

the Company made to me by your allotment letter No. dated, , 

and 1 request you to remove my name from the Register of Members in respect of 
the said Shares* 

I further request you to pay me back Rs. paid by me in respect of 

the said Shares with interest at seven per^ cent* per annum from the time of payment 
by me. 

I reserve my right to proceed against the Directors personally for compensation 
Cor any loss or damage 1 have sustained ior your contravention of the provisions of 
section 101 of the aforesaid Act. ^ 

[This notice should be sent within one month after the holding of the Statutory 
Meeting; sec $. 202 (1).] 


FORM 102. 

Advertisement as to lost Share Certificate. 


limited. 

Application lias been received by the above tiamed Company for issuing to 
a new certificate of shares in the Company, upon the statement that lire original 
certificate No. dated has Imn lost/destroyed. Notice is hereby 

given that it within two weeks from the date hereof no claim or representation is 
made in res]>cct of the said original certificate to the Directors they will proceed to 
deal with Uic aforesaid application for new share certificate. 

Registered Of5ce 

Date Secretary. 


FORM 103. 

Letter of Indemnity for issuing of New Share Cethficate. 

To the Directors of limited. 

Gentlemen, 

The Original Certificate for Shares, numbered to , 

in the above-named Company issued to me having been lost, mislaid, or destroyed, 
1 request you to issue to me a new Certificate for the said Shares; and in the event 
of any claim being made on tlie Company or its Directors in respea of the said lost, 
mislaid, or destroyed Certificate, or by reason of the same being hereafter found to 
be in existence, 1 hereby agree to idettmtfy you against all actions, proceedings, claims, 
and demands which may be brought or made against the said Company and its 
Directors in consequence of your having issued such New Certificate. 

Dated this day of 19 

Signature of Shareholder 

Address 

Witness 



NOTICE or CALL CM? 

No. 
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romtM. 

Register of Calls. 

Call of Rs. per Share Cali made on Payable on 


Serial 

Number. 

Folio in 
Register of 
Members. 

Names of Members. 

1 

No. of 
Shares. 

Due. 

Amount 

Date of 
Payment. 

Remarks. 

] 

1 

1 

1 

1 

1 

i 

1 

1 

1 

1 

i 

1 ; 

i 

1 


( 

1 

i 

i 


FORM 106. 

Notuf before forffitute for non-payment of Call money. 

Limited. 

Dated 

Dear Sir, 

In my letter dated 1 gave you notice that a meeting of the Directon 

held on a Call of Rs. was made dn your Sham 

in the above-named Company. 

I am now instructed to inform you that the Directors adc you to pay the said 
sum of Rs. on or befoie day of 19 together 

with interest thereon at the rate of per cent, per annum from the 

day of 19 to the date of payment, and that in the event of ncm« 

payment of the said call and interest on or before day 19 

at the Sham in respect of which such call was made will be liable to be 

forfdted. 

To list). 

Tours faithfitlly 

Secretary. 










FORM 107. 

Application and Allotment 
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FORM 106. 

Jiegtiter of Members and Share Ledger 
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FORM 110. 

Notice of the Statutory Meeting, 


Limited, 


Registered Office. 

Bated 

Notice is hereby gi\cn that pursuant to S. 77 oi the Indian C;k>mpanics Act, 1913, 
the Statutory Meeting of the Members of tJic above Company will be held at the 
Registered office as above on the day of at O'clock in 

the -noon. 

A copy of the Report required to be scut under the above section is annexed hereto. 


To 


By order of the Board 
Secretary. 


FORM 111. 

Minutes of the Statutory Meeting. 

The first General oi Statutory Meeting of the Cx)mpaiiy held at on 

Present: — 

Biaetors 


Shareholders. 


On the motion of Mr. seconded by Mr. 

Mr. was voted to the chair. 

The Statutory Re[wrt was with the consent of the Meeting taken as read. 

Hie chairman directed the attention of the Mei^ting to the fact that a list of 
shareholden of the Company was placed on the uble and would remain open to then 
inspection during the continuance of the meeting. 

The chairman made a statement on the Company's postdcMti and prospects awt 
Invited discussion on any matters relating to the formation of the G>mpany or arising 
out of the statutory report. 

After answering the questions asked by some of the members a discussion arose 
respecting the formation of the Company in which Messrs. members 

took part; on the conclusion of which, as there was no business to tiansact, the meeting 
dosed with a vole of thanks to the chairman. 





ADDITIONAL FORMS 


1 «» 

fidiiM tta. 

Share Warrant to Bearer with Dividend Coupons, 


Share Warrant No, 

Number of Shares 

Thm 

Limited. 

Shmro Warrant 

to Bearer : 

This is to Ccriify that the Bearer of this Warrant is the Proprietor 
of Fully Paid Shares of Rupees each, numbered as 

above, in the C^apital of The , Limited, subject to the 

Memorandum and Articles of Association of the Company for the lime being 
and the ('ondilions endoiscd hereon. 

(;iven under the Ck^mmoti Seal of the Company this clay of 19 . 


V Directors. 


} 

Secretary, 


Warrant Xo. 

Voucher (or fresh supply of CJoupons for Share Warrant lo Bearer. 

The Bearer of the abov<* Warrant will receive in exchange for this Voudier a fresli 
supply of C 4 >uj>ons when thov Ih‘!c»w Itave all fallen due. 

Tha Limitad. Tii« Limited. Tha Limited. 

Wat/anf Xo. 6. Hatfanl No $ Warrant No, 4, 

Disiclcnd (>>uj:>on on Oividend tk)upon on Dividend Coupon on 

Shares. Payable «ucoicling Shares. Payable according Shares. Payable according 

to Advertisement to l>e lo Achcrtisemcni to be to Advertisement to be 

issued by the Ck)fnpany. issued by the Corapanv. Issued by the Company. 

Tim Limited. The Limited. Tho Limited. 

Warrant No, if, fPummt No, 2, Warrant No, /. 

Dividend Coupon on Dntdend fk>upon on Dividend Coupon on 

Shares. Payable according Shares. Payable according Shares. Payable aocordlng 

to Advertisement to be to Advertisement to be to Advertisement to be 

issued by the Company issued by the Company. issued by the Company. 

FORM 113. 

Notice of Consolidation of Share Capital, 

Limited. 

To the Registrar of Companies. 

Limited hereby gives you notice ptinuant to S. 51 of the Indian Companies Act* 
1015 that the 2,000 Ordinary Shares of Rs, 50 each of this Company numbered 
to have been oemsolidated into LOOO Ordinary Sham of Ks. 100 each 

numbered to 

Dated 


(Signature) 


Secretary. 
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V09M 114. 


Notice of Conversion of Shme-Cepital into Stock. 

Limited. 

To the Registrar of Companies, 

Limited hereby gives you notice pursuant to S, 51 of the Indian Companies Act, 
1W5, that 5,000 Ordinary Shares of this Company of Rs. 10 each numbered 
to have been converted into Rs. 50,000 vSiock. 


Bated 


(Signature) 


Secretary. 


FORM 118. 

Notice of Iticrease of Share Capital. 

Limited. 

To the Registrar of Companies, 

Limited hereby gives you notice pursuant to S. 53 of the Indian Companies Act, 
1913 that by resolution of the Ck>nipaniy datet! the nominal 

Capital of the Company has l>een increased by the addition thereto of the sum of 
Rs. beyond the registered capita! of Rs. 

The additional capital is divided as follows:--* 


Number of Shares, j 

„r au..... * Nominal anioiiiil t»l ! 

Cla^s «>f Sham. Shaic j 

Ck>nditiim on 
which issued. 


1 

1 

I * t 

1 

! 1 



Dated 


(Signature) 

SccTcury. 


FORM 116. 


Notice of Increase in Number of Members. 


Limited. 


To the Registrar of Companies, 

Limited hereby gives you notice pursuatit to $. 55 of the Indian Companks Act, 
1918 that by resolution of the Company dated l3be smmbar 

of members in the Company has been Increased by the addition ot inttnbcrs 

bc>ond the present registered number of members. 

Dated 


(Signaiute) 

Secretary. 
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POEM tl7. ' 

Instrumnt of Tronsfer of Shores, 

l/'We of in oonsideratson oC the sum 

ol paid to RIC/U8 by / (hereinafter called **the said 

Transferee **)♦ do hereby bargain, sell, assign, and transfer to die 

said Transferee Shares of each, Rs, paid up, 

numbered to inclusive in the Limited. 

To hold unto the said Transferee, his /her Executors, Administrators, and Assigns, 
subject to the several conditions on which he/she held the same at the lime of the 
execution hereof ; and , the said Transferee , do hereby agree 

to accept and take die said Shares subject to the conditions aforesaid. 


As witness our Hands this 
Signed, by the above-named 
in die presence of 
^ • Address 

jgjs Occupation 

Signature 

signed, by the abovc naiwl 
in die presence of 
B ^ j Signature 

I Address 


day of 


Sigtiature of Transferor, 


Signature of Transferee, 


Occupation 


FORM 118. 

Receipt for fmtrument of Transfer and Share Certificate. 


No. 

Bate ^ ^ ^ 

Received from ^ & Received from 

Shaie C:eraficaie No. for Shares, ^ ^J^harc C:cTiifitaie No. 
nutnliered to and Instiuincni of Jgi ntinil>eicd to 
Framfer gji^tramfer 


No. ! 

I of : 

Shares! 


for Shares, 
and Instrument of 


Numbered 
From To 
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FORM HR 


Balance Receipt. 

LJMITED* ^ 


UMITED. 


BALANCE RECEIPT. 


No. 


No of Old Certificate 


Name of Shareholder 


No. of Shares on Balance (^ertificace 


Inclusive Number 


Issued to 


to 


^ ^ BALANCE RECEIPT. 

81^0. 19 . 

^ % Issued in respect of Shares of 

19 • ^ Rs. each in the above-named 

^ C.ompany, numbered to in 

^ ^ the name of 

which are included in Certificate No. 

^ S deposited in the Company's Office. 

Secretary. 

- 

^ Note. —Should a new Certificate be re- 

v# :{£ mitred, it will be prej^iared on notice to 
53^ ^ that effect being received, and will be 
dclhcred in exchange for this Receipt. 


FORM 120. 

aSoIicc to Shareholder before legistenng Transfer, 

LIMITED. 

Bated 

Dear Sir, 

I beg to inform you that an Insirumciu of Transier purporting to lx* signed by 
you and transferring shales numbered to inclusive 

ol this (ompany now standing in )ou] name has liecit lodged at this oifice for registration. 

l^nless I hear from you to the contrary t>> return of f»osi, it will l>c assumed that 
the matter is in order and the InMrument ol 'Iransfei will lie dealt witli by the 
Directors in the usual way. 

Yours faithfully. 

Secretary. 


FORM 121. 

Register of Transfers of Sfutres. 


Limited. 




1 

6 1 




mmmm 


.2 

Bmmmtm 






vd 

Distinctive 


Iransferce's 

*S 






Transferee's 

£ 


Numbers. 


Name, 





No. 

Regis- 

Name & 




® 1 

Address 




Remarks. 


tration. 

Address. 


' "" 


Oefi 

and 

1 

‘S<i 






I' 

i 

From 

To 


Occupation. 

1 


1 








j 

j— 
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FORM 122. 


Application by Executors or Administrators of a deceased Shareholder io be registered 

in place of the latter. 


limited. 

To the Directon* 

Gentlemen* 

We the undersigned being the executors of tlie last will (or administrators of the 
estate) of deceased of which probate {or letters of administration) was/ 

were duly granu*d to us on the day of 19 hereby request you to 

register us as members of the above Company in respect of the shares numbered 
to inclusive now standing in tlie name of the aforesaid deceased in the register 

of members of the above Company. 

Dated 

Signatures. 


FORM 123. 


Notice of the Ordinary Genera/ Meeting. 

Limited. 

Registered Ofike 
Dated 

Notice is hereby given that the Ordinaiy* General Meeting of the Members of the 
above f'orapany will be hckl at on the day of 

at O’clock in the -noon, for the following purposes: — 

To receive and consider tl»c Directors' Report and the audited Balance-sheet and 
Profit fc I>oss Account for the year emlcd 

To sanction the declaration of a Dividend ; 

To elect Directors in place of Messrs, Directors retiring by rotation ; 

I'o elect Auditors for the >ear ending 19 , and to fj\ their remuneration ; 

To transact the other ordinary business of the C^mpanv. 

By order of the Board 
Secretary 

N.H.—The transfer books of the Cajmpany will be closed from the to 

the 19 both days inclusive. 


FORM 124. 


Agenda paper of Ordinary General Meeting with the 
C/iairmatrs or Secretary's notes. 


limited. 


of 


Agenda of Ordinary General Meeting of the Company held 
19 at the Company's tegistered office. 

Present: — 

1. A. B. 

2. C. D. by his proxy E. F. of 

3. G. H. (Chairman of the Board of Directors) 

4. 1. 0. (Director) 

5. K. L. (Seoetary) 

Be* 3sc« 


took the chair* 


day 


Mr. 



m 
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Read notice convening the meeting. 

Submit Director's Report & Audi¬ 
ted Baiaiice sheet &c. for the year 
ended 

Move Resolution declaring dividend. 

Propose Mr. and Mr. 

be re-clecicd Directors, 

Move Resoliitton re-appointing the 
Auditors and Resolution fixing 
Rs. as their remuneration 

for the year 


Read by Seaetary. 

Chi motion of Chairman seconded by Mr. 
Approved and adopted. 

Moved by Mr. seconded by Mr. 

Resolution declaring dividend at per cent, 

(juried unanimously. 

Moved by Mr. seconded by Mr. 

Resolution carried by majority. 

Moved b> Mr. secx>fidcd by Mr. 

Resolution carried unanimously. 

initial of C'hairman. 
M M Secretary. 


FORM 12S. 


Minutes of an Ordinary General Meeting. 


Limited 


on 


The 

at 

Present: —Mr. 

Mr. 


Oi<imai\ (ieiieral Meeting of the Conipanv held at 
O'clock in the -noon. 


s 


Directors. 


Shareholders. 


On the motion of Mr, seconded bv Mr. Mr. 

was voted to the chair. 


The Notice convening the inming and the Auditors' Report wcic read, lltc 
Directors’ Report and the Balamc ^hc*ct and Profit 8: Ix>.ss .4c<'ount were taken as read 

The chairman invited questions arising out o£ the Directors* Re|H)it and the 
Audited Balance-sheet, which weie answered by the duirman. 

On the motion of the chairman seconded by Mr. it was unanimously 

Resolved—that the Rcjwrt and the Account for the year endtxl 19 

as audited and rertifictl by the C>>mpany*s Auditors, he approved and atlopteil 
On the motion of the chairman seconded by Mr. U was unanimously 


Resolved—that the dividends recommended by the Directors in their Report, 
sir., per cent, on the preference shares and per cent, on the ordinary 

shares be de<iarcd and that the dividends be paid to those members whose names 
ap(K^arcd on the Register of Members at tlie date of the doting of the book on 19 . 

On the motion of Mr. seconded by Mr. U was 

Resolved—that Mr. and , the Directors retiring by 

rotation, be rc-clected. 

On motion of Mr. seconded by Mr, it was anatilmoiiiiy 


Resolved—that Messrs. be re-elected Avdlum of the Company for 

the year ending 19 at a remuneratioii dF Rs. 

The meeting then terminated with a vote of thanks to the chair and the board, 

Cihatfiiiisi* 



AW% El 


No. 


’3 er*.: 

iSg- 

si" 

IjsI 

5 3 ^ 
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FORM 126 . 

Dividend Nvtke nnd Warmni, 

Unutfidi. 

19 , 


Sin 

Pursuant to the Kesolution passed at the Board Meeting held on 
the I have the pleasure to forward to you a Dividend Warrant* 

being Dividend at the rate of '' per cent, (per Share) for the Year 
etided tiie last* payable on and after the 

Rb. As. P. 

Dividend on Shares of eadi 

Less Income Tax at in the Rupee 


I hereby certif)^^ Uiat the amount staled herein has been deducted 
(or Income l ax* and will !>c duly paid by me to the Central Government. 

Your obedient Servant* 

To 

* Secretary. 


limited. 

Warrant for Dividend for the Year ended ID 

No. 

To Bank Limited. 

Pay to the Order of the Sum of 

R.H. 


Payee’s Signature ^ Dirctiors. 

Secretary. 

1 his Draft must be signed b> the payee and presttuixl within two months from date. 

FORM 127. 

form —vide Ooxrttf of Indm doted 4ih febmaty, 

(Part I — s€t\ /), page J96] 


Name of Company... 

Address of Company.....*. 

Warrant for^Rs. (in words and figures or, if die Ortifiratc is crossed by an entry 
in words stating that the amount of dividend is under die next multiple of Rs« 50 

. aliove that tmount; in Bgurcs only).bemg dividend/dtvidend and 

' bonus at die rate of lU.(in wordtr and figures)...per share for the 

period irom../during the year ending on the.....day of.♦..19,...,; 

(1)....... on (2)...sliares in the company* isg^iteied 

tddring the aaUi^feiriod/^ (dale).... .in die ....... 

mill wn dedared at ($). 

;on<4y 




19 


>0wietiiut iMdd 
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I/We certify; 

(i) that the Company estimates that out of the profits of the said period 

...per cent, are liable to income-tax in India and.per cent, arc chargeable 

in Pakistan, and 

that according to the company’s last completed assessment in India the percentages 
of profits chargeable in India and Pakistan were......and......respectively and 

(ii) that income-tax on die entire profits and gains/vsuch part being.per cent. 

as is liable to be charged to Indian incomedax of which this dividend forms a part has 
been or will be paid by me/us to die Government of India. 

Signature 

Date 

(To be signed by the claimant.) 

I hereby certify that the dividend above mentioned relates to Shares whidi were 
my own property at the time when the dividend was dedared/during the period from 
.to./on (Date)...and were in the possession of. 

Signal ui'c 
Date 

Notes: —(1) Here enter the case of Preference shares whether paid without deduction 
of tax or not. Where tax is deducted, give the gross amount of dividend, 
paid. 

(2) Here enter number and description of shares. 

(5) Here specify numlier and nature of meeting. 

(4) Here enter date. 


FORM 128. 

Incame-tax Certificate for paying Merest on Debentures, 

Ibc certificate* ** to be furnished umler section 18 (9) of the Income-Tax Act by the 
person paying any interest on debentures or other securities for money issued by or 
on behalf of a (ompany .shall be on tlu* following form: — 

Limited. 

Registered Office 

(owmer of security) 

To 

of 

1/We hereby certify that Rs. l>cmg income lax at the rate of pies 

per rupee has been deducted from Rs. the amount of iritere.st at the 

rate of per cent, per annum duef on delwmturcs Nos. of 

Rs. each of the al>ove-named (>>inpany and that it has been or wilt, within the 
prescribed period, be paid by me/us to the Central Government at 

Principal Officer of the Company 
(Date) 

(To be signed by the claimant) 

I hereby declare that the securities on which interest as alxive specified has been 
received, were my own property and were in the possession of at the time 

when income-tax was deducted. 

* Signature 

Date 


• In ^ caM of bearer debenturea or bond* a certificate under lecifon IS (9i llwH 

** Kciplent of the intemt declam Ote name and addnn of ml 
aecority at the time of receiving the interest. 
fThe date on interest it payable, 
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FOm 130. 

Notice of an Extraordinary General Meeting. 

Umited. 

Registered Office 
Dated 

Notice is hereliy given that an Extraoidiiiary General Meeting of the Members 
of the above C^^mpany will be held at on the day of 

at o’clock, in tlie -noon for the purpose of considcriog, and if 

thought (it passing, the following Resolutions, either with or without modification. 

1. ^‘That 

2. 'That 

By order of the Board 
Secretary. 

To 

N.B. If you are unable to attend the Meeting personally, please fill up the 
accompanying form of proxy (see Form 183 infra) with the name of one of the 
Dircitors, or of any Member of the Company whom you think fit to appoint as your 
Proxy. Please sign the proxy form on a revenue stamp of two annas in the prest*ncc 
of a Witness, w'bo must also sign, and return tlic form to tlic Secretary on or 
before the 


FORM 131. 

Nolue of an Exttaordinary General Meeting for passmg an 
Extraordinary Hesolution, 

Limiied. 

Registered Office 
Dated 
To 
of 

Notice is hereby given that an Extraordinary General Meeting of the alxivc named 
Company will be held at the Regtsleicd Office of the (knnpany on the day 
19 , at o’clock in the -noon what the under mentitmcd ResolutUm will 

be proposed as an Extraordinary Resolution; — 

‘•That 

By order of the Boaid 
Secretary. 

FORM 132. 

Notice of Meeting to pass a Special Resolution, 

Registered Office 
Dated 
To 
of 

Notice is hereby given that an Extraordinary General Meeting of the above-named 
Company will be held at the Registered Office of the <k>mpany on day of 

^ ♦ at o'clock in the *noon when the undermentioned Resolutioit will 
be proposed as a Special Resolution. 

‘That 


By order of the Board 
Secmaiy. 



AfP. EJ 
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PCmil 133. 

Form of Proxy. 


173 


Limited* 

1 o£ , being a member of the above'^named Company herel^ 

appoint as my Proxy, to vote for me and on my bdbaif at the* 

General Meeting of the Company lo be held on the day of , 

19 » and at any adjournment thereof. 

Stamp 

Signature of 

two annas. 

Witness to the above Signature— 

* Ordinary or Extraordinary as the cast may be. 



FORM 134. 


Demand for a Poll. 

Limited. 

To the Chairman, 

We ftic undersigned members of the aliovcnamed Company, holding 
shares, do hereby demand a Poll upon the following Resolutions put to Uic vote, 
namely: 

‘That 


FCHtM 13S. 


List of Members &c., in taking a Poll. 



FORM 136. 

Requisition to call an Extraordtnary Oeneral Meeting. 

To the Directors of Limited. 

Dated. 

Wc ihe itiidersigtied Membera of the Limited holding in the aggiegtie 

Shares in the capital thereof, do hereby in pursuance of S. 76 of the ItuUasi 
Companies Act, I91S, retjuiit you to convene an Extraordinary General Metstii^ of 
the said Cmtjfmy to be hdd on day of 19 » at o'dodt^ 
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in the -noon, for tlic purpose of considering, and if thought fit passing, with 

or without modification, die following Resolution, namely;—; 

‘That 

Signatures. 

1. (holder of Shares numbered to ) 

,, »» »# 

3 . ,, *, » 


FORM 137. 

Special Resolution for corivefting a pih>alr Company into a Public Company, 

(a) Tlial ajiicles be deleted fi-c., articles limiting the meml>erslup to fifty, 

prohibiting the issue of shares and dclKoruns to the public and restricting transfers}. 

(b) That the following article l )0 added: — 

**For the purposes of the Indian Ck>nipanics Act 191.1 the minimum subscription 
on which the Ca^mpany may proceed to alloinient is Shares.*' 

FCMRM 138. 

Extraordinary Resolution, 

Limited. 

At an Extraordinary General Meeting of the alKive-named ("ornpany duly convened 
and held at on the <!ay of 19 , the following Extraordinary 

Rcsolution(s) ivas/wcre duly passed: 

Resolved—Tliai. 


FORM 139. 

Form of Special Resolution, 

At an Extraordinary (General Meeting of the alwvc nametl (kimpany. duly exmvened, 
and held at on the tlay (»t 19 . the following SjHrcial Resolution’s 

was, were duly passed; — 

Resolved—That 


FORM 140. 

Specimen of n Special Resolution. 

Resolved—1 hat die capital of the (amipany lx* R». 2,00,000 divided into 20,000 
shares of Rs. 10 each, in lieu of 4,000 shares of Rs. 50 each and that five shares of the 
ney denomination credited with Rs. 10 jxa* share paid up lx* issued in exchange for 
each one of the old shares credited with Rs. 50 paitl up. 

FORM 141. 

Filing a Special Re.^alulion wUh the Rrgisltar of Companies. 

[See Form VIII in App. A.] 

Presented for filling by 

limited, 

At an Extraordinary General Meeting of the above-named Company, duly convened 
and held at on the day of 19 die folbwing Special Rmotudon ttras 

duly passed; — 

[Here set out the Resolution an pasted] 


Ctoitmiiut. 
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FORM 142. 

Skeleton Prospecim offering Debentures for Subscription^ 

('Fhis Prospectus has Ixien filed with the Registrar of Companies.] 

The Limited. 

Authort/ed share capital—Rs. divided into stiare of Rs. eadi. ^ 

Issued „ ,, —Rs. 

Subscribed and paid up Rs. ( shares on which Rs. per share) 

Issue of per amt. Debentures of Rs. 100 each. Payable as follows: — 

On application~~Rs. 25/- |)er delKmturc. 

Oh allotment —Rs. 25/- „ 

On 1st Call —Rs. 25/* „ 

On 2nd call —Rs. 25/- .. „ 

The Debemurc.s will l>e secured by a floating charge on the Company’s under¬ 
taking. property and assets including its uncalled share capital. The Debentures will 
carry interest at the rate of {>er tent, per annum payable half-yearly on the 

day of and the day of , die fint half-year’s 

interest being calculated on the instalments a.s from their due dates of payment. The 
Debentures will be payable to the registered holder, and will be translcrable by duly 
icgisterecl iiansfer in the prestriljcti form. 

PROSPECTUS. 

I'hc company was incorporated under die Indian Companies Act, 1913 for the 
purpose of [here state the company’s fwiiion an<l prospects]. 

rhe money to l)c raised by the issue of the Debentures now offcreil for subscription 
requircil for [here state the purjKise], 

The security for the Debcniuro w^ill be as foiiow.s; 

[Here slate the .security]. 

I'hc property, acseis and uncalletl capital of die company stand in the company’s 
books at Rs. [here give amount.s on each head]. 

The profits of die company as ap{>ear on the <luly audited balance sheets and Che 
profit and loss account during the la^t three years are as follows*—[here set out]. 

In the year the sum of Rs. was paid as commission lor placing the 

shares of the company at the rate of pei caic. 

Underwriting commission is Iwing paid at Ks, per cent, in respect of the 

present issue of Dclienturcs. 

[Here set out the other requirements fioin Form No. 91 (prospectus)]. 

A ropy of the company’s memoraiulum of association is annexed hereto. 
Frovistonal certificates will be issuetl on payment of the amount due on aHotment, 
and exchanged for Delienturcs on completion of the payments. 

Where no allotment is made die defiosit will be returned in full, and in the case 
a less tmmlicr of Debentures is allotted than is applied for, the excess of the deposit 
will be applied towards payment of the amoiiiti payable cm allotment, and the balance 
(if any) will be returned. Failure to pay any instalment when due will tender the 
aHotment liable to cancellation and the previous payments to forfeiture. 

The draft of the proposed Dcbcuiurcs may be seen at the company’s office* 
namely, and the applicants will be deemed to have notice of the contents 

thereof^ 

Adktiess 

Pate Signatures of Directors, 

A|»plicaUoii Form [as in Form No. I4S*| 
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FORM t43« 

Form of Application for Debentures. 

Gentlemen. 

Herewith I beg to hand you the sura of Rs. being Rs. per Debenture 

on application for Debentures of Rupees each in the above-named 

Company ; and I hereby request you to allot to me that number of Debentures, which, 
or any smaller number that may be allotted to me. I agree to take on the terms of 
your prospectus dated and to pay the balance in respect of the said Debentures 

as it may become due. 

Name (in full) 

Address 

Profession or Occupation 
Usual Signature 

Date 19 

To the Directors of LIMITED. 

Limited. 

RECEIPT FOR AMOUNT PAID ON APPLICATION FOR DEBENTURES. 

Received of 19 . 

the Sum of Rupees 

being Rs. per Dclienturc paid on Application for 

Debentures of Rs. each in the above named Company. 

Rs. 

FORM 144. 

Letter of Allotment of Debentures. 

Limited. 

No. 19 

Dear Sir (or Madam). 

Pursuant to your application there have been 
allotted to sou debentures of Rs. each in 
this Company ; and I have to request that you will 
be good enough, on or iKilorc the day of , 
to pay to the sum of Rs. , being the amount 
of per Dclxmiuic payable on Allotment of iltc 
said Debentures. 

1 he Df'benturcs will l)e ready shortly of 
which due notice will lx* given. In the mean time 
please retain this I^ettcr of Allotment and the 
Receipt for the amount payable as above, to lx* 
exchanged for your Debentures. 

Vours faithfully. 
To 

Secretary^ 

R»empt 

Received of the Sum of Rupees 
being the amount payable on allotiiiesit of die 
above-mentioned Debentures, 

Folip in Register of Debentures Rs, 


Allotment No. 
Date of AHotment 
Date of Posting 
Name of Allottee 


Address 


Limited. 

19 

19 


-s] 


Occupation 

No of Debentures applied for 
No. of Debentures allotted 
Amount Payable: Rs. 

When Due 19 

When Paid 19 

Date when Allotment Letter 
exchanged for Debentures . 
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1 


Transfer of Debentures. 


0t 

in Gonsidenition of the sum of Rs. 
paid to me by 
of 

Do hereby transfer to the said 
of 

certain debenture num¬ 
bered and dated the day of !9 and issued by the 

limited and all principal inone>s and interest secured l^ the 
said Debenture, and the full benefit thereof and subject to the conditions on which 
1 hold the same, and 1 the said hereby 

agree to take the said Debenture subject to the same conditions. 

As Witness our Hands this day of 

One Thousand Nine Hundred and 


Signed, by the above-named. 

in the presence of 
^ Signature 

Address 

Occupation 


Signed 


I 


by the above-named 

in the presence of 

Signature 

Address 

Oaupation 



FORM 146. 

Debenture. 

Issue of Rs. of delx'iiiures of Rs. each carrying interest 

at per cent, per annum. 

Registe^ Office 

debenture. 

No. 

Rr. 

K The Limited (hereinafter called “the Company**) 

will on the day of 19 , or on such earlier day as the Prindpal 

Money hereby secuied becomes payable, in accordance with the Conditions endorsed 
hereon to pay to of or other the Registered HoMer 

hereof for the time being, the sum of Rupees. 

2. The Company will during the continuance of this security pay to sndh 
Registered Htdder Interest on the principal sum of Rupees at the rate of 

per cent, pa anaum. by half-yearly payments on the day ci and 

the day of in each year, the first of such half-yearly payments 

to be made on ^ day oi next. 

xxm 
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S. The Company hereby charges with Mich payments its undertaking and all ito 
property, whatsoever and wheresoever pnesent and luture, including its uncalled 
Capital. 

4. This Debenture is issued subject to the Conditions endorsed hereon, which are 
to be deemed part of it. 

Given under the Common Seal of the Company this day of , 19 . 

The Common Seal of the Company was afiixed 
hereto in the presence of 


Directors. 

Secretary. 


Common 

Seal 


THE CONDITIONS WITHIN REFERRED TD : 

!. This Debenture is one of a series of like DelKmtures of the (!Iompan> for 
securing Principal Sums not exceeding at any one time the sum of Rtt{>ces, 

The Debentures of the said stories are all to rank pan pa$su in point of charge wiihoui 
any preference or priority, one over another, and such charge is to Iw a floating security, 
but so that the Companv is not to be at lil)cTt\ to create am mortgage or charge on an\ 
of its property and assets ranking in pnoiitv to or pttft pa^su with the said Dclwniure^ 

2. A Register of (he Delienturcs will be kept at the Ciompany’s DflKe. wheiern 
there will be entcicd the names, a<ldresM^, and descriptions of the Registered Holders 
and particulars of the Dehemures Jield b\ them re%petlivelv, and such Register wi’l 
all reasonable timt‘s during business hotns he open to the imjicrtioTi of the Registciv i 
Holder hereof or his legal pei-sonal representative, and any person aulhori/cd m 
writing by him or them. 

5. I'he Registered Holder or his k*gal pcisonal reprf*scntativc will lie regarded as 
exclusively entitled to the lieneht of this DelKniiiie. and the (omfunv and all peisons 
may act accoidingly, and the Comjxuiy shall not Ixr Ixmnd to enter in t!u- Rcgistei 
notice of any trnst .save as hcrt'iri provided, and except as ordered !>)' a (-otirt ol 
competent jurisdiction 

4. Every tiansfer of this Dclx?ntur<» must Iw in writing in the usual common 
form under the hand of the Registered Holder hcrcol or his cxet'utoi-s or administrators 
The instrument of transfer, duly stamped, must Ik* delivered at the Rcgisieietl Offue 
of the Companv, wiiJi a fee of Rs. ami such evidence of identity or title 

as the Company may reasonably rcquiie, and thereujKm tlie transfer will tw rcgi<s(ered. 
The Company shall be entitled to retain the instrument of transfer. 

6. No transfer will be registered during the seven days immediately preicding the 
days by this Debenture fixed for payment of Interest. 

6. In the case of joint Registered Holders the Principal Money am! Interest lierebv 
secured will be deemed to be owing to them u}Hm a joint acxount. 

7. The Principal Money and Interest hcrcbv secured will be paid without regard 
to any equities between the Company and the original or any in^nnediate Holdci 
hereof or any right of set off or cross claim and the receipt of the Registered Hiddet 
for such Principal Money and InteratC shall he a good dischaige to the Company h>i 
the same. 

8. The Company may at any time give notice in writing to the Regisieied llolda 
hereof, his executors or administrators, of its intention to pay off thia Debenuirc. 
u|mn the expiration of three calendar mordhs from such notice ticing given the 
Principal Money hereby secured shall become'payable* 
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9. Hie Principal Money hereby toured ^lall immediately become payable-- 

(a) II the Company make default lor a period of six calendar months in the 
payment of any Interest hereby secured* and the Hegistered Holder hereoCi 
betoe sudi Interest is paid* by notice in writing to the Company calls 
in such Principal Money ; 

(h) If an Order be made or an effective Resolution be passed for the winding up 
of the Company; 

(c) U a Receiver of the propei ty and asseu> of the Company he appointed by 
any Court ol competent jurisdiction. 

10. When and so soon as the Principal Money* hereby secured shall have hecomie 
immediately payable, the Registered Holders of a majority in value of the Debentures 
of this serk*$ for the time licing outstanding may* by a writing under their hands* appoint 
any person to l>c a Receiver of the premises charged by this Debenture* but such 
Receiver shall confornt to ail lawful directions given to him by any such majority as 
aforesaid* an<l any such majority as aforesaid may* by writing under their iiands* 
remove any Receiver appointetl as aforesaid and appoint another in his place. 

H. rUc Principal Money and Interest hereby secured will be paid at the 
Company’s Batikeis* lor the liim* licing or at the Registered Office of the (kimpany. 

12. I'hc Regisleictl Uohlers of ihree-foiirUis in value of the outstanding 
Debentures of this s('iu*s may, by writing under their hands, sanction any agreement 
Ol arrangement with the Companv for the compromise, nioilification, or alteration of 
the rights of the Rcgisimxl Holders of the l)el>eniurcs of this series as a class* and 
any agreement or arrangement so .sanctioned shall be binding on all the Registered 
Holders of the dclxmtures of this sc*ries, and notice thereof shall be given lo each 
Registered Holder* who shall thcreuptm be bound to produce his Debenture or 
Debentures lo the (kimjjany and to permit a note of such agreement or aggrangement 
to Ik* eiMloiiied thereon. 

LH. A notice m*iy lie served bv the tiompany upon the Registered Holder of this 
Debenture* by sc'iiding it thtough the post in a prepaid cover addressed to such person 
at his registeicd addiwsn. Any nocue served by post shall Ik* deemed to have been 
servtti at the expiration of uvenn four hoiu^ after it was posted ; and in proving 
Muh st*r\ke it shall Ik* suHuieiu to prove the tertifkatc of posting obtained from the 
Post Office. 


FORM 147. 

Atemor^ftduin of Sansfaction of Morigagt or Charge. 

[S. 121 of the Indian Ckrrapanies Act* !9l?l]. 

Limited. 

I'hc above-named (Uunpany hereby gives Notice that the (Insert hei« 

"Mortgage*' or “Chiirge," ’’Debemures*' or "Debenture Stock," as the case may bej 
dated the day of 19 * and created by tlie Company for securing 

the sum of Rs. was .satisfied lo tire extent of Rs. on the day 

of 19 

In Witness whereof the Clommon Seal of the Company was hereunto affixed the 
day of 19 * in the presence of 


Direc:tont» 

(See Form XXVIll in App. A-J 

Sopfftasy. 



Gommem 

Sea! 
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Notice of Gmeml Meeting to pass an Ordinary, Resolution to wind up mluntarily. 


[See s. 20S» sub^s. (1)]. 

Compaiiy, Limited. 

Notice* i$ hereby given that an Extraordinary C^neral Meeting o£ the abovetiamed 
Company will be held at on day of , 19 , at a.m, 

(or p.M.) lor the purpose of considering and, if thought fit, passing the hallowing 
Resolution:—“That whereas the period fixed lor the duration of the Company by 
Article of the Company’s Articles of Association has expired [or the event has 

occurred on the occurrence of which the Article of the Company's Articles of 

Association provides that the Company is to be dissolved] the Company be wound up 
voluntarily and that of be appointed liquidator for the purpose of 

such winding up." 

By order the Board of Directors 
Secreury [or Managing Agents] 


FORM 149. 


Notice of General Meeting to pass Extraordinary Resolution to 
wind up voluntarily. 


Limited. 

Notice is hereby given that an Extraordinary General Meeting of the above-named 
Company will be held at on day of 19 at O'clock in 

the *noon for the purpose of considering and, if deemed expedition, passing as an 
Extraordinary Resolution, the following resolution; “That It has been proved to the 
satisfaction of this meeting that the (Company cannot by reason of its liabilities continue 
its business, and that it is advisable to wind up the same, and accordingly that the 
Company be wound up voluntarily*; And that Mr. of be and 

he is hereby appointed liquidator for the purpose of sudi winding up". 

Dated 

Registered Office 

Secretary. 


FCHIM ISO. 

Notice of meeting to pass Special Resolution to wind up voluntarily. 

Limited. 

Notice is hereby given Icc. [as in the last Form] for the purpose of considering 
and if deemed expedient, passing as a Special Resolution the following Resolution; 
"That the Company be wound up voluntarily ; And that Mr. of be 

and is hereby appointed liquidator for the purpose of such winding up." 

Bated By order of the Board 

Registered Office 

Secretary. 


FORM 181. 

Adverlisement of notice under s, 206 (f) of Resolution to wind up voluntarily. 

limited. 

In the matter of 

At an Extraordinary General Meeting oi the above-named Company duly convened# 
^ on the day of 19 , the ioHowing sendntiosi 


and held at 
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was duly passed as an Eatraofdinary Resoltuloii [if it is Spectal Resotutim]^ as a 
Special Resolution, viz. [Here set out the resolution]. 

[If the resolution does not appoint a liquidator add] 

And at the Extraordinary General Meeting held on day of 19 , 

Mr. of was appointed liquidator for the purpose of the^ 

winding up. 

Dated 

Chairman. 


FORM 152. 

Notice to Registrar of Joint-stock Companies of Extraordinary Resolution/Special 
Resolution to wind up voluntarily (see s. 82). 

[Sec form VIII in App. A ante] 


FORM 153. 

DECLARATION OF SOLVENCY. 


[See s. 207.] 

Limited. 


Declaration of Solvency. 

We. of 

of 
of 
of 

Ixnng all the/the majority of Directors of Company. Limited, do swear 

(or solemnly affirm) and declare that we have made a full enquiry into the affairs of 
this Company, and that, having so done, we have formed the opinion that this 
Company will be able to pay its debts in full within a period, not exceeding three 
years from the commencement of the winding up. 

(Signature of Directors) 

Sworn/solemnly affirmed by the above-named 
Directors at this day of 19 before me. 

Commissioner for Cteths. 


[N,B. This declaration of solvency must be supported by a report of the company's 
auditors and is to be delivered to the R^isirar of Joint-Stock Companies for registration 
l>cforc the date on which the notice of the meeting at which the resolution to the 
winding up of the company Is to be proposed are sent out.] 


FORM 154. 

Notice of appointment of Liquidator. 

[See 8. 214.] 

Company. limited. 

Freienled by 

Members* (or creditors*) voluntary winding up. 

To the R^trar of Joint-Stock Companies. 

1 (or We) ol give notice hereby that I (or we) have been appednted 

liqttidito(s) of Company, litidtied by resolution of the above-named 

Company (state how appointed. Le. wheUier by a resolution of the company, or by the 
cxetUtoiri or by the Court] dated the day of 19 « 


liqiOdaier (i). 
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Fom 1S& 


Notice of Creditors* Meeting given under S. 209A. 

Limited. 


(in Voluntary Liquidation) 

Notice is hereby given pursuant to section 209A of the Indian Companies Act, 
1913 that a meeting of the Creditors o£ the abo\e-uamed Company will be held 
at on day of 19 at O'clock in the >nooii. 

dated Director, 


To 


FORM 156, 


Notice to Ctedtiots to send in their Claims. 


Limited. 


(In Voluntaxy Liquidation) 

Take Notice that 1 the undersigned liquidator <»f the above-named Com[>any have 
fixed day ot 19 . as the day on or Ixjlorc which the Crixittors of 

the Company are to prove their debts or claims, othewise the) will be excluded from 
the benefit of any di.stribution made before such debts are proved. 

Dated 

Liquidator. 


FORM 157. 


Notice to contnbutones fixing date for settling list of contributories. 

Limited, 


(In Voluntary Liquidation) 

I the undersigned liquidator of the alKwe-namecI Cannpany give you notice hereby 
that 1 have appointed day of 19 , at o'clock in the -noon 

at my office at to settle the List of Ciontrtbutciries which has already i>een made 

out by me and that 1 have imiuded you tn tiu' character of in ies|>e(t 

of sham, and if no sufficient cause is shown by you to the contrary at ihe 

time and place mentioned above, the list will be set (ltd by me including you therein. 

Bated 

To 

Liquidator. 


FORM 15$. 


Call made by the Liquidator. 

(To be entered in the Liquidator's Minute Book) 
In the matter of 


Limited. 


(In Voluntary Liquidation) 

This is to Witness that 1 of the Liquidator of the above-named 

Company do hereby make a call .of Rs. per sliatc upon alt Contributories of the 

said Company in respect of all shares not fully paid up and direct that the amount 
of sudb Calls be paid to the , Bank, Limited on or before the day 

19 to die account of the Limited. 

date 

Address 


liquidator. 
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Notice of Coll. 


Limited. 


(In Voluntary Liquidation) 

Take Notice that on the day ol 19 the Liquidator of the above* 

named Company did duly make a Call of Its, per share upon all the Contii*^ 

butorles of the said Company in respect of all shares not fully paid up, and that the 
amount due from you in respea of the said Call is Rs. payable at the Bank. 

Limited on or before the day of 19 . If default is made in 

pa)ment of the said Call interest will be charged at the rate of Rs. per cent, 

per annum. 

Dated 

To 

Liquidator. 


FORM 160. 

Return of final Wwdtng up Meetings. 

(Pursuant to section 208'E) 

Name of company 

Presented by 

Members* Voluntary Winding up. 

To the Registrar of Joint Slock Caimpanies. 

I (or wc) of iKing the Liquidator (s) of Limited, 

ha\c to infoim >ou that a General Metaling of the C.ompany was diil> (a) held 
oil/summoned for the da> of .19 pursuant to Section 208-E 

the Indian Companies Att. 19n. for the pur|X)se of having an account (of which 
a <op) IS attached hcrei<») {h} laid lx:h>u* it shuHing how the Winding up of tJie 
( ompanv has bec*n rondutud. atul the pn»|>eitv of die Company has been dis{x>sed of. 
and that (r) the same was done aiundinglv no quorum Has present at the Meeting. 

Signature (d) 

\(a) Strike out that nhich d<ies not apph. ib) The (.opy Act'ount accompanying 
this Return must be authiniwan'd bv the signatuie (s). (c) Strike out that which docs 

not apply, (d) To Ik .stgiud hy catii iaquidaior if more than one.] 

Dated this day of 19 . 

FORM 161. 

Reiurti of the Fmai fl indmg up Meetings of Members and Creditors. 

(Pursuant to st*ction 209-H.) 

Names of company 

Presented by 

Cirditon* foluntary Winding up. 

I’o the Registrar of joint Stock (‘companies. 

I (or we) of being the 

Ijquidator(s) of , Limited have to inform you 

(1) that a General Meeting ol this Company was duly (a) held on/aaminotied lor 
the day of 19 . pursuant to section 209'B of the Indian 

Companies Act, 191S, for the purpose of having an Account (of which a copy is 
attached hereto) (h) laid before it shtiwing how the Winding up of the Company has 
been amducusd and the Property of the Cximpany has been disposed of, and that 
(c) the same was done accordingly/no quorum was present at the Meedng, 
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(2) that a Meeting o! the Creditors of this Company was duly (a) held on/$ummcmed 
for the day of 19 , pursuant to Section 209 H of the Indian Companies 

Act, 1913, for the purpose of having the said Account (of which a copy is attached 
hereto) (b) laid before it showing how the Winding up of the Company has been con* 
ducted and the Property of the Company has been disposed of, and that (c) the same 
was done accordingly/no quorum was present at the Meeting. 

Signature (d) 

Dated this day of 19 

f(a) Strike out that which does not apply, (b) The Copy Account accompanying 
this Return must be authenticated by the signature (s) of the Liquidator (s). (c) Strike 
out that which does not apply, (d) To be signed by each Liquidator if more than one.] 
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Affidavit (An. 4>. 
[Impressed label] 


AgrMnentor metnonuidum 
of an agi cement (Art. 5). 
(1) If relating to the sale of 
a coinpany*s share. 

[Special adhedve stamp] 


STAMP DUTY. 

Central. 

Assam, Bengal, Bombay, 
Madras. Bihar and Orissa. 
C. P. $c Bcrar. 

U. P. and West Punjab. 
Central. 

Madras. Bihar and Orissa. 

Punjab. 

C. P. & Berar. 

U. P. and West Punjab. 

Bengal and Assam. 

Bombay. 


One Rupee. 

Two Rupees. 

Two Rupees and Ten 
Annas. 

Two Rupees and Eight 
Annas. 

Subject to a maximum of 
Rs. 10. one anna for 
every Rs. 10.000 or 
part thereof of the 
value of the share. 

Subject to a maximum of 
Rs. 15. one and a 
half annas for every 
Rs. 10.000 or part 
thereof. 

Subject to a maximum of 
Rs. 15. two annas for 
even' Rs. 10, or part 
thereof of the value of 
the share. 

Subject to a maximum 
of Rs. 2i. half anna 
for every Rs. 10.000 
of the value of the 
share. 

Subject to a maximum of 
Rs. IS As. 12, two and 
half annas for every 
Rs. 10,000 or part 
thereof. 

Subject to a miximuin 
of Rs. 20, two annas 
for every Rs. 5»000 or 
part diemi, on the 
value ci die share. 

Two aimas Ibe every 
Es. m idut 

nhamt, m ite ^sliia 
of tihe diate. 


xxrv 



186 


INDIAN COMPANY LAW 


[APP. F 


(2) If not otherwise provided 
for (applicable to agree¬ 
ments relating to sale of 
business, property and 
assets to a company), 
[Special adhesive stamp] 

Arti^oa of Aaaociatioa 

(Art, 10). 

[Impressed label] 


[Articles of Association not 
(brined for profit and regis¬ 
tered under s. 26 of the 
Indian Companies Act, 1913 
are exempted from stamp 
duty] 


Cortffieato of idioro^ scrip 
or stock of m Compaap 

(Art. 19). 

[Adhesive stamps—revenue 
or coloured impression from 
Collector] 

Cottvepmace [see Convey¬ 
ance (No. 23) post and for 
remission of stamp duty see 
Transfer No. fijg, 

or oonnact (certified 
by a pubUc officer) (Art. 24), 
[Impmiied stamp} 


Central. 

Madras, Bihar and Orissa, 
Bomlxay, Punjab, Bengal, 

Assam, C. F. and Berar. 
U. P. 

Central. 

Madras, Bihar and Orissa. 
C. P. and Berar. 


U. P. 


Bombay— 

(a) Where the company has 
no share capital or the 
nominal share capita! 
docs not exceed 
Rs. 2,500. 

(b) Where the nominal share 
capital exceeds Rs. 2,500 
but den's not exceed 
Rs. 1,00,000. 

(c) Where the nominal share 
capital exceeds Rs. 
1 , 00 , 000 . 

Punjab— 

(a) Where the authon/cd 
share capital does not 
exceed Rs. 1,00,000. 

(b) In other cases. 

Bengal and Ass;im — 

(a) Where the nominal share 
capital docs not exceed 
Rs. 1,00,000. 

(b) Where it exceeds 
Rs. 1,00,000. 

Central. 


U. P, 


West Punjab. 


Eight annas. 

Twelve annas. 

One Rupee. 

Fifteen anaas. 

Twenty-five Rupees. 

Fifty Rupees. 

Sixty-six Rupees Ten 
Annas. 

Sixty-two Rupees Eight 
Annas. 

Twenty-five Rupees. 

Fifty Rupees. 

One hundred Rupees. 

Twenty-five Rupees. 

Fifty Rupees. 

Fifty Rupees. 

One hundred Rupees. 
Two Annas. 

Three Annas, 

Four Annas. 



(!) |£ the original was not 
chargeable with duty or 
the duty does not exceed 
one rupee. 


(2) In any other case (in U.P. 
not failing within s. 6A}. 


(Art. 27) (whe^ 
ther a mortgage del^ture 
or not) being a marketable 
security transfoable— 
[Impressed stamp] 

(a) by endorsement or by a 
separate instnimeni of 
tramtar; 


STAMP Dimr 18? 


Central. 

Punjab, BUmr and Orissa. 
Bengal, Bombay. Assam. 
C. P. k Berar and West 
Punjab. 

Madras. 

U. P. 


C'^^ntral. 

Orissa. Punjab and Bihar. 

Bombay, C. P. 8c Berar. 
Bengal and Assam. 

Madras. 

West Punjab. 

U. P. 


Central, U. P.. Bombay, 
C. P.. Burma and Bihar. 


Assam, Bengal, Madras, 
Punjab and Orissa. 


Central and other States 
except. 


Eight Annas. 

Twelve Annas. 

One Rupee. 

One Rupee Eight Annas. 

Ten Annas when the 
copy or exttaa is of 
an agricultural lease 
or a mortgage deed or 
saledeed of agricul¬ 
tural land; in any 
other case, fifteen 
annas. 

One Rupee. 

One Rupee and Eight 

Annas. 

Two Rupees. 

Three Rupees. 

One Rupee and Fourteen 
Annas. 

One Rupee and Eight 
Annas when the copy 
or extract is of an 
agricultural lease or of 
a mortgage-deed or 
sale-deed of agricul¬ 
tural land and the 
value of the subjea 
matter of the original 
does not exceed Rs. 
100; in any other 
case, one rupee eigfu 
annas. 

The same duty as a 
Bond (No. 15) for the 
same amount [see 
infra]. 

The same duty as a 

Bottomry Bond (No. 
IQ for the same 
amoant [see infra]. 

The same duty as a 
Conveyance (No. 2S) 
post for a ocmsitkra- 
ifon equal to the fane 
amount of the "debaa* 
tuse. 


(b) by deHveiy. 
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Explanation: tat m 

'^Debenture'* inducto an/ 
interest coupons auadied 
thereto* ^but the amount 
of such coupons shall not 
be included in estimating 
the duty. 

Exemption, 

A debenture issued by an in¬ 
corporated company or 
other body corporate in 
terms of a registered mort¬ 
gage-deed duly stamped in 
respect of the full amount 
of debentura to be issued 
thereunder, whereby the 
company or body borrow¬ 
ing make over, in whole or 
in part, their property to 
trustees for the h^eht of 
the debenture-holders pro¬ 
vided that the debentura 
so issued are expressed to 
be issued in terms of the 
said mortgage-deed. 


in U.P. 


Where the face amount doa 
not exceed Rs. 100. 


Where the face amount 
exceeds R$. 100 but doa 
not excet*d Rs. 200. 

Where the face amount 
exceeds Rs. 200. 


In the city of Boro\>ay, the 
c i t i e s of Ahmedabad. 
Poona and other city noti¬ 
fied. and other urban area 
notified. 


One Rupee and Right 
Annas. 


lliree Rupea and Eight 
Anna. 


The same duty a a 
Conveyance (No. tS) for 
a consideration equal 
to tile face amount of 
the debenture. 

The .same duty a on a 
Conveyance (No. 23) 
before the passing of 
the Bombay Finance 
Act, 1932, for a con 
sidaatian equal to the 
face amount of ilu 
debenture. 
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* Two rupees eight annas in Punjab, 
t Three rupees two annas in Punjab. 
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la^anmity Bovidl (Art. $4) 
[Imprest label] 

Leitttr of attotmai&l of 
sboret or dobonloroi 

(Art. 56). 

[Adhesive stamp—^revenue or 
coloured impression from 
collector]. 

Memoraadiuii of Aaaocia^ 
tioii 

(Art. 59). 

[impressed label] 

(a) if accompanied by articles 
of association ; 


(b) if not so accompanied. 


(1) where the nominal 
share capital does not 
exceed one lac of 
Rupees. 

(2) where it exceeds one 
lac of Rupees. 

Exemption: — 

Memorandum of any asso¬ 
ciation not formed for pro¬ 
fit and registered under 
$. 26 of the Indian Com¬ 
panies Act, 1915. is exemp¬ 
ted from stamp duty. 

fhroxf (An. 52) tmpomtxiog 
any person to vote at any 
one meeting of members of 
a Company whose stock 
or funds are divided into 
shares and transferable or 
of members or ccHstributon 
to the fund o! an institu¬ 
tion. 

[Adhesive stamp, revenue or 
coloured impression from 
Collector.] 


The same duty as a Security 
Bond (No. 57) for the 
same amount (see inL^* 

Two Annas. 

Three Annas. 

Four Annas. 


Tliirty Rupees. 

Forty Rupees. 

Thirty seven Rupees Eight 
Annas. 

Sixty Rupees. 

Fifteen Rupees. 

Eighty Rupees. 

One hundred six Rupees 
Ten Annas. 

One hundred Rupees. 

Eighty Rupees. 


One-hundred and linns 
Rupees. 

Forty Rupees. 


Two Annas. 


In V. P. 

In West Ptmjab. 


Assam. Bengal. Bombay, 
Punjab, and Bihar. 

C. P. and Berar. 

U. P. and West Punjab. 

Madras. 

Ckrntral. 

Bombay. Madras. Punjab, 
Bihar and Orissa. 

C. P. and Berar. 

U. P. 

Assam and Bengal. 


Assam and Bengal. 


Central. 
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The duty m ptoxy 
« ponon to 
vote »t a meeting of credi¬ 
tors ii the same* Le„ Two 
Annas. P^ide Gazette of 
India, 1926, Part I, p. 1$2. 
Soewkr Bond (Art. 57). 

(a) when the amount secured 
does not exceed Rs. 1,900. 


(b) in any other case. 


Share WarranU to Bearer In V. P. and 


(.cntral. 


The same duty as a Bond 
(No. 15 )—IMottomry Bond 
(No. 16 )—in Orissa and 
Madras] for the same 
amount. 

Five rupees [Seven rupees 
eight annas—in Punjab, 
P. and Berat, 17. P., Bihar 
and Ortssa; and Ten 
rupees in Bombay, Bengal 
Assam mid C. P. if Berar; 
and Fifteen rupees in 
Madras}. 

Bihar. The same duty as a Deben* 

ture transferable by deli¬ 
very [No. 27 (b)]for a face 
amount equal to the nomi¬ 
nal amount of the sham 
spedhed in the warrant. 

One and a half times the 
duty payable on a Oni' 
vcyancc j [No. 25] for a 
consideration equal to the 
nominal amount of the 
shares specified in the 
warrant. 


This does not apply to the city of Bombay and other urban areas and cities 
notified. 


Exemptions: 

Share warrants when issued by a Company in pursuance of the Indian Companies 
Act to have effect only upon payment, as composition for that duty, to the CoUeemr 
of Stamp Revenue, of— 

(a) One and a half per cent, of the whole subscribed capital of the tompany or, 
(h) If any C>oinpany which has paid the said duty or composition in full, sub¬ 
sequently issues an addition to the subscribed capital—one and a half 
times per cent, of the additional capital so issued. 


Tranalar (whether with or 
with out oonsideratloci) 

(Art. 62), 

^a) of sham in an tneorpo- Bombay, 
rated ocHKipaiiy or ot^ 

Isody oofpofate; 


One-half of the duty payable 
on a Conveyance (No. 25) 
for a oonsideratioa equal 
to the value of the Shm. 

12 annas lor every Rs. IM 
or part thewd itf the 
value of the share^ 


XXV 
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(b) of debentoxes, being mar- 
keublc securities, whe¬ 
ther the debenture is 
liable to duty or not. 

Bombay. 

In tJ. F. in the case of (a) 

(bH 


One-half of the duty payable 
on a Conveyance (No, SS) 
lor a consideration equal 
to the face amount of the 
debenture, 

12 annas for every Rs. 100 
or part thereof of the face 
amount of the debenture. 


When the Value of the share or the face amount of the 
debenture docs not exceed 
W^here it exceeds R$ 100 but does not exceed ... 

,, •* M »» 200 ,, f, ,, ... 

•I ,» ,, pt 500 ,, ,, ,, ... ... 


And for every Rs. 500 or pari thereof in excess of ... 1,0 

{For Transfer of Immovable Property sec “CUmvcyancc’’ onie.] 


Rs, As. 

0 12 

1 a 

2 4 

5 0 

5 12 

4 8 

5 4 

6 0 

6 12 
7 8 

5 12 


REMISSION. 

By Notification No. 1, dated 16th January, 1937 the Covcmor Gcneral in Council 
has been pleased to remit the stamp duty chargeable under Articles 23 (Onneyaiicc) 
and Article 62 (Transfer) on instruments cvitlcncing transfei of property between com 
panics limited by shares as dehned in the Indian Cximpanies Act, 1915, in cases;.- 

(i) where at least 90 per cent, of the issued share capital of tie transferee 
company is in the benehdal ownership of the transferor comp&nv. or 
(it) where the transfer takes place lictwecn a parent company and a su'‘sidiai\ 
company one of which is the benehctal owner of not less than 90 jwr 
of the issued share capital of the other, or 
(ill) where the transfer takes place between two subsidiary companies of eadi 
of which not less than 90 per cent, of the share capital h in the Ijenefkial 
ownership of a common parent company; 

Provided that in each case a certificate is obtained by the parties from the officer 
appointed in this behalf by the Local Government concerned that the conditions above 
piescribed are fulfilled. 

The Government of Bengal has appointed the Registrar of Joint StcKk 
Companies, Bengal at the officer in Bengal who is to certify chat the conditions pres' 
cribed in the above Notification have been fuifi]ied*-.see the Calcutta {kurietie of tlic 
18th February. 1957, Fart 1, 





















APPENDIX a 


THE CAPITAL ISSUES (CONTINUANCE OF CONTROL) ACT, 1947. 

[Act No. XXlX of 1947.) 

(Roeohrod itio w w w a> t of tlio Ckrrmor Oonmi oa lIMiL Apnl» 1947)« 

An Act to protfide for the continuance of control over issues of capitaL 

WHEREAS it is expedient to provide for the continuance of control over issues 
of capital: 

It is hereby enacted as follows:— 

Short titlo, oxleiit and duralioii. 

i. (/) This Act may be called the Capital Issues (Continuance of Control) Act, 1947. 

[In India —1^^ extends to the whole of India except the State of Jammu and 
Kashmir, and it applies also to citizens of India outside India.'*] 

[In Pakistan —extends to all the Provinces of Pakistan and applies also to 
British subjects and servants of the Crown in any part of Pakistan and to British subjects 
who arc domiciled in any part of Pakistan wherever they may be."] 

(I) It shall cease to have effect on the first day of April "1952". 

Note,*— /n India in this section the new-sub-scction (2) within inverted commas has 
liccn sulistituted for the original sub s. (2) by the Capital Issues (Continuance of 
Control) Amendment Act XXH of 1950 which received the President's assent on I8th 
March 1950. By the same Act In sub s. (5) the figures "1952" have been substituted 
foi "1950". This latter amendment in sub s. (3) has also been made in Pakistan by 
Pakistan Act XXV of 1950 which received the CK>vernor Gencrars assent on 
50th March, 19^ 

The ainendmait in sub*s. (2) in Pakistan was made by the Pakistan (Adaptation 
of Pakistan Laws) Order, 1947 published in the Gazette o( India dated 14lh August 1947. 


DefinitkHM. 

2. In this Act,-^ 

(a) ' issue of capital" means the issuing of any securities whether for cash or 
otherwise; 

(h) "securities" means any of the following instruments issued or to be issued, 
by or for the benefit of a rompany, whethm incorporated in British India or not, 
namely: — 

(t) shares, stocks and bonds; 

(ii) debentures; 

(ill) other instruments creating a charge or lien on the assets of the company; and 

(iV) itistrutnents acknowledging loan to or indebtedness of the company and 
guaranteed by a third party or entered into jointly with a third party. 

[In ^States* measu the lenilories comprised within the States to which 

Ibis Act attends."] 

Ihr luh-r. i(c) adtkd by the Adoptation of tms Order, 1959 the prmn$ 
(e) um mhstdmted by the Act mentioned in the preoiom »ofe,j 
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CMOofoi vww iMiiM c«|4tsL 

S. (i) No company incorporated in [*‘the whole of India except Part B State#***—in 
India] [“all the Province# of Pakistan**—in Pakistan] ahall, except with the consent of 
the Central Government, make an issue of capital outside [‘‘the whole of India except 
Part B State#*'—in India] [“all the Provinces of Pakistan*'—in Pakistan]. 

(2) No company, whether incorporated in [“the whole of India except Part B 
States'*—^in India] [“all the Provinces of Pakistan"—in Pakistan] or not, #1^1 except 
with the consent of the Centra] Government,— 

(a) make an issue of capital in [*'the whole of India except Part B States" in 

India] [“all the Provinces of Pakistan"—in Pakistan]; 

(b) make in “the whole of India except Part B States"— in India [**all the 

Provinces of Pakistan"— In Pakistan] any public offer of securities for aale; 

(c) renew or postpone the date of maturity or repayment of any security matur* 

ing for payment in [“the whole of India except Part B States."— In India] 

[“all the Provinces of Pakistan"— in Pakistan]. 

(3) The Centra] Government may on application make an order according recog¬ 
nition to an issue of capital made or to be made outside [**thc whole of India except 
Part B States"—in India] [“all the Province# of Pakistan*'—in Pakistan] by a company 
not incorporated in [**the whole of India except Part B States"— in India] [“all the 
Provinces of Pakistan"—in Pukisian]. 

(4) The Central Government may qualify any consent or recognition accorded 
by it under sub-section (2) or sub-section (3) with such conditions, whether for imme¬ 
diate or future fulfilment, as it may think fit to impose; and where a company acts 
in pursuance of such consent or recognition, it shall comply with the terms of any 
condition so imposed. 

(i) Where an application for the consent or recognition of the Central Govern¬ 
ment under any of the provisions of this section is refused, the Central Government 
sliall, upon the request oi the applicant, communicate to him in writing the reasons 
for such refusal. 

Note.—In tihis section for “British India" in the several places the words “the 
whole of India except Part B Sutes** have been substituted in India by the Adapution of 
Laws Order, 1950 and in Pakistan the words “all the Province# of have been 

substituted by the Pakistan Adaptation of Existing Pakistan laws. Order, 1947. 

Control over protfmctiiaes and other odTorttaomoitli. 

4. No person shall issue in [“the whole of India except Part B fitates*'—in India] 
["all the Provinces of Pakistan—in Pakistan] any prospectus or other document offciing 
for subscription or publicly offering for sale any securities which does not include a 
sutement that the consent or recognition, as the case may be, of the Central Government 
has been obtained to the issue or offer of the securities, and no person diail without the 
consent of the Central Government issue in [*'the whole of India excq>t Pan B States" 
—m India] {“all the Provinces of Pakistan— in Pakistan] any document pnblidy 
offering for sale any security issued with the consent or recognition of the Central 
Government if such issue was made by a private company or if the order according 
its consent or recognition contained a condition that the securities should be privately 
subscribed. 

(Note.—See Note under s. 3, supra.} 

Pmttkmm mad adb of aaewMam 

5. (J) No person shall accept or give any considmtioii for any aMSfitics In 
respect of an issue of capital made or propoaed to be made in [“the whole Of India 
except Part B States '—in India] {"all the Ptovincet ui Pildbniti"-4ii MisUmJ or 
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i 

ivlim litilm the eoiiEeni or lecognitlooi of the Ceatiml Govemmetit hei been accorded 
to mch kmt ol capital. 

(2) No peraon thall sell or ptuchaae or othanadse tramtor or aocqa traOEte ol 
any tecurities issued by a company in respect ol any issue ol capital made alter the 
17th day of May 1943 in ['*ihe whole ol India except Part B States***~in /ndta] [**ail 
the Provinces ol Pakistan **—in Pakistan] or elsewhere unless such issue has been made** 
with the consent or recognition ol the Central Government. 

[Note .—See Kate under s. B, supra.] 

Power to osaoipt ond to eondono eontraToiitsoiuu 

6. (/) The Central Government may» by general order which shall be notified 
in the official Gazette, provide lor the granting of exemption from all or any ol the 
pmvisions of sections 3, 4 and 5. 

(2) The Central Government may by order condone a contravention ol any ol the 
protSsioDS ol section 5 or section 4, and on the making of such order the provisions 
of this Act, shall have effect as if an exemption had been granted under sub-section 
(/) of this section in rc*spect of the thing done or omitted to be done in contravention 
of section 3 or section 4, as the case may he. 

Power to call lor infomiotioii. 

7. Any officer authorised in this befialf by the Central Government may, for the 
purpose of enquiring into the correctness of any statement made in an application 
for consent or recognition to an issue of capital or for the purpose of ascertaining 
whether or not the requirements of any condition attached to an order according such 
consent or recognition have l>cen complied with, require any company, or any officer 
ol a company, which has made such application or obtained such order to submit to 
him such accounts, books or other documents, or to lurnisli to him such information, 
as he may reasonably think necessary. 

Fabo ftetmiMHits. 

8. No person shall, when complying with any requisition under section 7 or 
when making any application for consent or recognition to an issue of capital, give 
any information or make any statement which he knows, or has reasonable cause to 
believe, to be false or not true in any material particular. 

Probibilioii ^fuinat diadhmiif ialorimtiim, 

9. No person who obtains any information by virtue of this Act shall, otherwise 
than in connection with the execution of tlic provisions of this Act or of any order 
made in pursuance thereof, disclose that information to any other person except with 
the permission of the Central Government. 

Power dobfsdo fwieliM* 

10. The Central Government may by order direct that any power or duty which 
by or under any of the preceding provisions of this Act is conferred or impost iqpon 
the Central Government shall, in such circumstances and under such conditions, if any, 
as may be ^mdfied in the direction, be exercised or dtsdiarged by any officer snbendi- 
nate to that Cksvemment. 


CommiHno ndrls# Cbiwvnineiil, 

U. The Central Covemmtei shall, fay notification in the official Caiecte, inimtitiite 
an Advisory QmMtm toniiitiiig of not more than five maenbess, and may frmn dme 
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to time rdter to it lor advice any such matters arising out ol the administmiotti of 
tills Act as the Central Government may think fit* 

12* The Central Government may by notification in the o£kial Gazette make 
rules lor carryii^ out the purposes ol this Act, 


Poiialtiai« 

IS. (/) Whoever contravenes, or attempts to contravene^ any ol the provisions of 
this Act or ol any order made thereunder shall be punishable with imprisonment for 
a term which may extend to one year or with fine or with both. 

(2) If the pci Son committing an offence puni.shable under this section is a company 
or other Ixxly corporate, every director, manager, secretary or other ofitcer thereof 
shall, unless he proves that the offence was committed without his knowledge or that 
he exercised all due diligence to prevent its commission, be deemed to be guilty of 
such offence. 


Barden of proof ta certaisi cnaoa* 

14. Where any person is prosecuted for tontravening any provision of this Act 
Ol of any order made thereunder which piohibits him from doing an act without the 
consent or permission of any authority the buidcn of proving that he had the requisite 
consent or permission shall lx; on him. 

ProtecUon of octioii taken imdor Act, 

15. No suit, prosecution or other legal [>roceedings shall lie against any person 
for an)thing in good faith done or intended to he done under this Act or any ntle 
Ol order made thereunder. 

Continuanco of oaistbsg ordora and anniifa, 

16. (/> Ail orders made oi deemed to lie made under the provisions of the 
Capital Issues (Continuance of Cloniml) Ordinance, 1047 (V of 1947) and in force 
immediately before the conunetKetmmt of this Act diall continue to be in force and 
lx deemed to be orders made under the corresponding provisions of this Act. 

(2) Section 6 of the General Clauses Act, 1897, (X of 1897) shall apply upon the 
expiration of the said Ordinance as if it had then been repealed by this Act. 

DEFENCE or INDIA EULE5 RELATING TO COMPANIES. 

RtiUF 81G. Modification of annual list of members returnable under Section )2 
of 19lh —(1) Notwithstanding anything contained in sections 52 and 151 of the Indian 
Ckimpanies Act, 1915, a company having more than 50 members shall be deemed to have 
complied with the lequirements of the said sections in mpect of the annual list of 
members (other than the first) for the year 1945 or any sub^uent year if, instead of 
making every year the list referred to in sub^sectiofi (1) of section 52 in the form 
prescribed for the purpose in Form E of the Hiird Schedule to the said Act, the 
company furnishes a statement showing all changes in the membership and in the 
number of shares held by menibers that have taken place since the date of the last 
return, together with the summary prescribed in sub-s^on (2) of the said sectlmi 52* 
and file with the Registrar of Joint Stock Companies a copy of the same in the 
manner provided in sub'section (5) thereof. 

(2) The Central Govermnem may by order pveseribe the paniculam adtidi shall 
be contained in the statement referred to in sub-rule (1)* 

[Puklished in the Gazette of Jlndm» dated tHU June, Mh Pari i, p. dl7J. 
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The pmikuUiirs referred in mb^rule (2) eheve: 

(t) Tl^ ntmm and addresses nf all penoits, who have become memberi ol the 
company since the date o! the return and the number of sham of each class acquired 
by each i 

(if) the names of members of the company, other than those stated in clause (t), 
who have transferred or forfeited any shares held by them* or acquired any shares, * 
since the date of the last return, specifying in each case, the total number of diares 
of each^ class transferred, forfeited Or acquired; and 

(lit) the total number of shareholders of eadi class, 

[Vide Noiifimtwn No. 24 {CX.)j43 dated I9th June, 1943 ; published in 

the Gaiette of India dated 26th June, 3943, Tart f, p. 6S0]. 

Rule 81 H, Modification of the notice to sharehoUlrrs resident outside British India 
liable to be given under Regulation !13 of Table A of the first Schedule to Act Vll 
of -Notwithstanding anything to the contrary contained in its artides of association, 
a company shall be deemed to have complied with any provision thc^reof which enables 
if to give notice by advertisement in a newspaper to a member who has no registered 
address in British India and has not supplied to the company an address within British 
India for the giving of notices to him, if it prominently displays such notice at its 
registered office in British India. A notice so displayexi shall be deemed to be duly 
gives to him on the day on which the notice is so displayed. 

[Vide Gazette of India dated 22nd July, 1944]. 

Control of Cnpilml Itanet. 

Rule 94A. Control of Capital tsiues^. —(1) For the purpose of thi.s Rule— 

(a) securities sliall irtean the followitig instruments issued or to 1>e issued by or for 
the iKjnefit of a company, (i^ shares, stocks and Iwncis, to) debentures, (iii) other 
instruments creating a charge or Hen on the assets of the company, and (iV) instruments 
acknowledging loan to or indebtedness of the companv and guaranteed by a third party 
or entered into jointly with a third partv. 

(h) a person shall be dinned to make an issue of capital who issues any securities 
whether for cash or otherwise. 

(2) (a) No Company, whether incor|Kiriited in British India or not, shall except 
with the consent of the Ontral Governmeni- 

{#) make an issue <if capital in British India ; 

(it) make in British India anv public offer of «*ruritics for sale ; 

(ift) renew or postpone the date of maturity or repasinent of any security maturing 
for payment in Rritisli India. 

(b) The Centra! Cosernmcni may on application make an order according 
recognition to an issue of capital ma<ic or to Ix' made outside British India by a 
company not incor}x>rated in British India. 

(3) The Central Ck)vemment may qualify any consent or recognition accorded by 
it under suh rule (2) with such amditions whether for immediate or future fulfilment, 
as it may think fit to impose; and where a company acts in pursuance of such consent 
or recognition, it shall comply with the terms of any condition so imposed, 

(4) No company Incorporated in British India shall, except with the cemsent of 
the Central Covemment, make an issue of capital outside British India, 

(5) No person shall issue In British India any prospectus or other document otexing 
for wtbicrijption < 4 >r publicly ofiPering for sale any security whidi does not indude a 
stateilient that the oonieiit or vecogniiion, as the case may be, of the Centiil Ckivmiiii^ 
iias bem obtaliied:^ the issue offer of the securities. 

(fi> The Cfoml tkftmmmi may by order condone a oontravesidmi nt mhmie fJh, 
suh'iule 1(4) or sntKtiile (fi) rniit on the making of sndi order Om ptohdAm of ffds 



290 INDIAN COMPANY LAW [APP. G 

rule shall have effect as if an exemption had been granted under this rule from the 
opoation of sub-rule (2), sub-rule (4) or sub-rule (S), as the case may be, In favour of 
the thing done in contravention of such sub-rule. 

(7) No person shall accept or give any consideration for any securities in respect 
of an issue of capital made or proposed to be made in British India or elsewhere unless 
the consent or recognition of die Central Government has been accorded to sudi issue 
of capital. 

(8) No person shall sell or purchase or otherwise transfer or accept transfer of any 
securities issued by a company in respect of any issue of capital made after the 17th 
May, 1843, in British India or elsewhere unless such issue has been made with the 
consent or recognition of the Central Government. 

(9) The Central Government may by special or general order grant exemption from 
all or any of the provisions of tliis rule. 

(10) If any person contravenes the provisions of this rule he shall be punisbabk 
with imprisonment for a term which may extend to five years or with fine or with 
both. 

(By Notification No. 5-DC (68)/44 dated 9th June, 1944, published in the Gazette 
of India Extraordinary of that date the above Rule 94A has been substituted for the 
original Rule 94A published in the Ga/cite of India Extraordinary of 17th May, 1945, 
and as amended by Notification No. S-DC (27)/4S published in the Gazette of India, 
Part I, dated 23rd June, 1943, and Notification No. 5-DC (27)/43 dated 2nd At^sr, 
1943 and published in the Gazette of India Extraordinary of that date]. 

Exemption Order dated Sth December, 1945. 

No. F, 14(1)—E. C. I./45.—In exercise of the powers conferred by sub-rule (9) of 
the Rule 94A of the Defence of India Rules and in supersession of tlie Exemption Order 
No. F, 14 (8)—E, C, I./44 dated 20(h August 1945, the (kntral Government is pleased 
to grant exemption from the provisions of the said Rule, as follows, namely:- 

(a) from the provisions of sub-clause (i) of clause (a) of sub-rule (2), and of sub 
rule (4), and sub-rule (7)— 

(f) the issue and accepunce of sccurittes other than debentures being an issue 
made by a person in ordinar)' course of business and solely for the purposes 
of that business to another person carrving on the business of banking or 
to such otlier person's nominee in respect of advances or oveidrafts from 
time to time granted or to lx: granted by such other person ; and 
(if) Charges made under initung leases by the lessees in favour d the lessor^ 
charging the assets of a toinpany for tlie due payment of rents an<i 
royalties reserved by the instrument of lease; 

(b) from the provisions of sub-rule (5) in so far as such provisions relate to any 
document publicly offering for sale— 

(f) any security issued in British India before the 17th May, 1943, and 
(it) any security issued outside British India before tliat date being a security 
of a class of which no further issue has been made alter that date by oi 
on behalf of the same company without the consent or recognition of Uie 
Central Government; 

(c) from all the provisions of the said rule--the Issue of securities by any company 
not being a banking company or an insurance company or a provident society in* 
oorporated as a company, and all transaction relating to securities m imed prtn^ded 
that the value of the consideration involved in simh issue together with the value of 
the consideration involved in any previous isnie of seeuritiei not bdng an Issue osvered 
by clause (a) of this Otder, made by such eompanr witfain the twelve numthi ntxi 
preceding such issue shall not wmd in alt five lafchi d mpm. 



APR GJ capital issues CONTINUANCE OF CONTROL ACT 261 

In this danse the expression eomideratlon involved*’ means In the case of 
aeciintm. without a nominal vatuci the aoKmnt to he raised by the issue of tkt 
securities and* in the case of securities with a nominal value, the sum of the total 
nominal value and of any premium, entrance fee or other payment vrhtdt the person 
subscribing to the securities may be called upon to pay ; 

(d) from the provisions of sub-rule (B)^ 

(f) securities the issue of which has involved a contravention of sub*rule (2)* 
sub>ruk <4) or sub rule <5) if such conuavenuon has been oondonod tinder 
the provision of sub-rule (6) ; 

(»i) any security lianstcrrcd by the operation of the law of inheritance or 
by the decree of a competent Court. 

In this Order the expression ‘'securities**, “banking cjompany**, “tnsuzanoe 
company*’ and “provident society** shall have the meanings respectively assigned to 
them by clause (a) of sub rule (1) of rule 94A of the Defence of India Rules, section 277F 
of the Indian Companies Act, 1913, clause (8) of section 2 of ilie Insuranoe Act, 1938, 
and sub-scciion (1) of section 65 of the Insuiantc Act, 1938 

Condonation, 

By Notification No. D 3568 E C I /43 dated 2nd Septcmlxrr, 1913 published in the 
Ga/ctte of India, Fait 1. dated 4th September, 1943 the Central Government has 
condoned e%cry contras cntiort of sub rule (2) or sub-rule (3) of tlie original Rule 94A, 
that nu) have otcurrctl bv leason of the issue of shares subscribed for in the Memo- 
landum of Associaiion oi a companv registered in BiuKh India between 17th May, 
1943 and 23r<l June, 1943 

lastroclioiii ittiMd by the Exsuaiiner of Copilai Issues under Defence of 
India Rule 94A, (Published tn ’Statesman* dated 3ist January, 1046), 

iftplicatton (tn duphoKe) fot mmrnt to tin issue of capital b\ companies should 
hr addressed to the bxaminei of i apttnl Itnamt Depajiment, Government of 

India, \/*w Delhi, and should he made tn tht form of a lettn which should include 
answrfs to the questions shown bdow 

Non - -Tlie answcis shoiiUl folhm iht oidcr of thesi questions and tlie short title 
of each question should be quotctl against the coiresponding answer. The letter (but 
not cnclosiues) should lie m duplicate 

I Same - Name or proposetl name of company 

2. Incorporation - Place of legisiiaiion of conipain and of head ofbcc; and 
HlieUier public or pnvate. 

3, Pietnous appheatwm - Gist* paiticulars of aiiv applicauon previously made to 
the Government of India tn this conmctioii bv at on behalf of the same parties since 
17th May, 1943, 

4 Business -(a) Proposed business of the company, with particular reference to 
the issue now proposed. (Merc reference to the objects -Atated in the Memorandum ot 
Association is usually unacceptable.) 

(b) The place where the actual ojierations of the companv are to be carried on (not 
the company’s head office). 

5. Directors, e/c.—Give names and business addresses of directors (or in the case 
of new companies of promoters and proposed directors). Say whether proposed directors 
have agreed in writing to serve. 

New d, Jl-J.*^Managing Agents--Give name and address of Managing Agents« it 
anv, appointed or to be appointed, 

6, Tomi omouni of ime,— Whether for cash or not for cash. 

XXVI 



202 INDIAN COMPANY LAW {APP, G 

7. Cash issues-amouni^^-^-ExACi amount of shares* debentures and any other 
security which it is desired to issue at this stage for cash, distinguishing, between 
ordinary, preference and deferred shares and giving the nominal value and Issue price 
of eadx, and describing voting rights of each class of share. Premium and' entrance 
fee to be included in issue price. 

Cash Issues-nafure.--- (a) Will the above cash issues be public or private or if both* 
to what extent of each kind!^ 

(b) If public, give proposed terms of the issue, e.g., names of underwriters, amount 
t commission and how payable, issue of prospectuses or circulars, etc. 

(c) If private, to whom to be issued. 

B. Cash Expenditure: (a) 06;Vt^jr.-~-The exact manner in whiclt the proceeds of 
the cash issue will be expended, showing the amounts to be allocated to the various 
items. For concerns undertaking various businesses, expenditure for each business 
should be given separately. 

(b) Machinery and Plant,—State nature, amount and source. If from sources out¬ 
side India, stale whether an application for registration has !>ct*n made to the Chief 
Controller of Imports and if so, whether registration has l)een accorded (quote No. and 
date of registration ccrtilicate), 

(c) Goods other thaii capital goods ,—^If the business of the concern will involve 
imports of raw materials or of goods in trade from sources outside India, give 
particulars. 

9. Issues not for cash. — (a) Give details as in question 7 of any securities which are 
to be issued for consideration other than cash. 

(b) Details of such consideration. 

(c) Names of parties. 

10. Other particulars.—(a) Any additional facts which you wish to adduce in 
support of your application. 

(6) In case of existing companies, state date of incorporation and amounts of capital 
already sub$cril>cd and already paid up. and forward copy of latest balance sheet (with 
certified translation in English, if not in that language). 

(c) In case of issues of bonus shares, a pro-forma up to-dale statement of account 
should be added. 

11. Purchase of existing concefns.—If an existing concern or its as.sets arc to be 
acquired, give names of concern and owner, and purchase price with details of valua¬ 
tion, and justify amount charged for goodwill if any. 

Application for consent or recognition to issues of Capital by Companiai Incor* 

porated outside British India most supply the following Information in Addition. 

(i) Full amount of issue, whether issued or to be issued to persons in British 
India or to persons outside British India ; 

(it) Details of any concessions, particularly as regards total or partial exemption 
from taxations granted by the Government within whose jurisdiction the 
company is incorporated; and 

(ill) If the company is incorporated in an Indian Sutc the Government of which 
has introduced its own control of capital issues* whether application has 
been made to the State Government for consent to the issue in question 
and if so* with what result. 


A. H. Ltom, 
Sxaminer of Capital ftmei. 
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^FO. exexdm of the powm oonfemd by secdon 10 of the 

Capital lames (Contintiance of Control) Act, 1047 (XXIX of 1947) the Central Covem- 
ment Is pleased to direct that the powers conferred upon it by section 3 and sectkoi 4 
and sub^sectlon (2) of section 6 of the said Act shall he exercisable also by the Assistant 
Controller of Capital Issues with effect from tlie 17th October 1940, subject to the 
condition that any order made by the Assistant Controller in exercise of the aforesaid 
powers may on the application of any person aggrieved thereby be revised by the 
Central Government which may upon such review confirm, modify or cancel such 
ordcT.-^^Publkhed in the Gaiette af India, dated Ust December, 1949, Part I, Sec. I, 
p. mi. 


THE CAPITAL ISSUES (EXEMPTION) ORDER. 1949, 

No. F. 14(1)—CCI/49.—In exercise of the powers conferred by sub-section (1) of 
section 6 of the Capital Issues (Continuance of C!k>ntro}) Act. 1947 (XXiX of 1947). and in 
supersession of the exemption Order No. F. I4(l)--ECI/45 dated the 5th Deccml)er. 1945 
and Notification Nos. F. 14(I)~~ECI/45 dated the SOth August 1946 and F. 14(5)— 
C<T/4S/2225, dated the 29th Octobei, 1948 the Cx*ntral Goveniment is pleased to make 
the following Order namely: — 

1. This Order may l>e called the Capital Issues (Exemption) Order. 1949. 

2. In this Order unless there is anything repugnant to the subject or context.— 

{a) “Act** means the Capital Issues (Continuance oi Control) Act. 1947 ; 

(6) the expressions “banking company,*’ “insurance company’* and “provident 
socKi)” shall have the meanings respectively assigned to (hem by section 277 F of the 
Indian Cktmpanies Act, 1913 ; clause (8) of section 2 of the Insurance Act, 1938, and 
sii!}'Section (1) of section 65 of the Insurance Act. 1958 ; and 

(c) the expression “consideration involved** means, in the case of .securities without 

a nominal value, the amount to l)c raised, by the issue of lYie securities and, in the 

case of securities witli a nominal value, the sum of the total nominal vahie and of 
any premium, entrance fc*c or other payment which the person subscribing to the 
securities may be called u|>on to pay. 

5. The following shall lie exempt from all provisions of sections 3, 4 and 5 of 
the Act: — 

(a) The issue of securitie.s otlier than bonus shares by any company not being a 

banking company or an insurance company or a provident society incor^ 
porated as a company and all transactions relating to such securities issued 
by any .such company provided that the value of the conjudexation in¬ 
volved in such issue together with the value of the consideration involved 

in any previous is.siie of securities, not being an issue covered by clause 4, 

made by such company within the 12 months next preceding such issue 
shall not exceed five lacs of rupees, 

(b) The issue by a banking company of any shares in consequence of alteratioit, 

or reorganisation of tlie share capital lawfully made or proposed to be 
made in compliance with sub-section (2) of section 277-1 of the Indian 
Companies Act, 1913, where the total amount of the existing subscribed 
capimi is not thereby increased. 

(c) Loans granted by the Industrial Finance Corporation otmstituted under the 

Industrial Finance Corporation Act, 1948, and debentures taken up by 
such Co«|Mmtion. 
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4. The following shall he exempt kom the pxovlaiom of sub^iection (1) of wctlon 9. 
clause (a) of sub-section (2) of section S and sub-section (1) of section 5:^ 

(a) The issue and acceptance of securities other than debentures being an issue 

made by a person in the oidinary course of his business and solely for the 
purposes of that business to another person carrying on the business 
of banking or to such other person's nominee in respect of advances or 
overdrafts from time to time granted or to be granted by such other 
persons; and 

(b) charges made under raining leases by the lessees in favour of the lessors 

charging tlie assets of a company for tlic due payments of rents and royalties 
reserved by the instrument of lease. 

5. The following shall be exempt from the provisions of section 4 of the Act 
in so far as such provisions relate to any document publicly offering for sale— 

(a) Any security issued in the Provinces of India before the 17th May 1949, and 

(b) any security issued outside the Provinces of India before that date, being 

a security of a class of which no further issue has been made after that 
date by or on In^half of the same company without the consent or re* 
cognition of the Central (fovernment. 

6. The following shall be exempt from the provisioiK of subsection (2) of 
section 5 of the Act: — 

(a) Securities tlie issue of which has involved a contravention of sub-sections (1), 

(2) and (9) ot section 3 or section 4 of tlte Act ii such contravention has 
been condoned under the pru\iAions of sub section (2) of section 6 of the 
Act; and 

(b) any security transferred by the operation of the law of inheritance oi 

succession or by the decree of a competent court, 

\Publuhed in the Gazette of India dated 29lh January, 1949, Part I, pp, 115*17]. 
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IHE GANDHI NATIONAL MEMORIAL FUND 
DONATIONS (COMPANIES) ACT. 1948. 

Act No. XXXV of 1948. 

(Received the Governor GeneraPs Assent on Slst August. 1948.) 

4« Aci to enable Companies to make donations to the Gandhi National Memorial Fund. 

Whereas it is expedient to make pro\ isions for enabling companies to make donations 
to the Gandhi National Memorial Fund. 

It is hereby enacted as follows* — 

1. Short title and extent :*-(!) This Act mav he called the Gandhi National 
Memorial Fund Donations (Companies) Act, 1948. 

(2) It extends to “the whole of India except Pan B States/' 

2. Power of companies to make donations to the Fund* —Any Company, as 
defined in clause (2) of sub .section (I) of section 2 of the Indian Companies Act, 1915 
(VIl of 1915; mav, notwithstanding an\thing contained in that Act and notwithstanding 
that the Menmrandum of Avsociation or the Articles of Association of the Company 
do not enable it so to do. by sjiccial resolution authorize the making of a donation 
fioin the ('.ompany’s assets to the Fund known as the Gandhi National Memorial Fund 
administered by the President of the Indian National (k)ngiesR 

(Non.—In sub s. (2) of s / the word% wtfhtn inverted iomtnas have been substituted 
for the wotd\ 'all the Provinces of India** by the Adaptation of Laws Older, 1950. 

In s. 2 after the words ‘*do not enable it to do'* the cxpiession “end the Imperial 
Bank of India may, notwithstanding any thing (ontained in the Impellal Bank of India 
Act. 1920 (XLVII of 1920)** has Inen inserted, and for the words '*company*s assets** 
the woids **as\ets of the Company oi of the Bank, m ca^e may be** have been substituted 
by Ordinance No. XXXf'J of 1^48 published tn the Gazette of India, Extraordinary 
dated I4th December^ 194$.] 
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THE EMBLEMS AND NAMES (PREVENTION OF IMPROPER USE) ACT, IW. 

No. XII OF 1950. 

An Act to pretfent the improper u$e of certain emblems and names for 
professional and commercial purposes. 

Be it enacted by Parliament as follows: — 

1. Short title, extent, application and commencement:—(1) This Act may be 
called the Emblems and Names (Prevention of Improper Use) Act, 1950. 

(2) It extends to the whole of India except the State of Jammu and Kashmir, and 
also applies to citizens of India outside India. 

(5) It shall come into force on such date as tlie Central Government may, by 
notification in the Official Carette, appoint. 

2. Ddinitions: - In this Act, unless the context otherwise requires,— 

(a) “emblem” means any emblem, seal, Bag, insignia, coat-o(-arms or pictorial 
representation specified in the Schethile; 

(h) “competent authority” means any authority competent under any law for the 
time being in force to register anv <x>mpany, firm or other body of persons 
or any trade mark or design or to grant a patent; 

(c) “name” include any abbreviation of a name. 

3« Frohlhiiioti of improper use of cerlaia amblema end uiumea ;—Notwithstanding 
anything contained in any law for the time being in force, no person shall except in 
such cases and under such conditions as may l>e piescribed by the Central Govemmeiu. 
use, or continue to use, for Uie purpose of any trade, business, calling or profession, 
or in the title of any patent, or in any trade mark or design, any name or emblem 
specified in the Schedule or any colourable imitation thereof without the previous 
permission of the Central Government or of such ofiicer of Government as may be 
authorised in this behalf by the Central Goveniment. 

4. ProhihstUm of regssirotjoii of cortoia coupaiiaoi, «flc. :—(1) Notwithstanding 
anything oontained in any law for the time being in force, no competent authority 
shall— 

(a) register any company, firm or other body of persons which bears any name, 

or 

(b) register a trade mark or design which bears any emblem or name, or 

(c) grant a patent in respect of an invention which bears a title containing any 

emblem or name, 

the use of such name or emblem is in contravention of section S. 

(2) If any question arises before a competent authority whether any emblem Is an 
emblem specified in the Schedule or a colourable Imitation thereof, the competent 
authority may refer the question to the Central Government, and the decision of the 
Central Government thereon shall be final. 

5. PensdtrAny person who contravenes the provisions of section B shall be 
punisliable with fine which may extend to five hundred rupees. 

6. Previous sanelion for prosoculioai t—No prosecution for any offence punidi- 
able under this Act shall be instituted, except with the previous sanction of the Central 
Government or of any officer authorised in ^is behalf by general or metal Older of the 
Central Govenunent. 
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7« S«vi»c» f'^Notiilng in thiit Act shall aceiopt any person firom any suit or other 
proceeding which niight» apart from this Act, be brought against hbn. 

Power of the Central Gorenmieiil te asnendi the Schedule s*-*The Centra] 
Government may, by noUhcation in the OSicial Carette, add to or alter the Sdiedok, 
and any sudti addition or alieration shall have effect as if it had been made by^ 
this Act. 

9* Power to make rules:— The Central Government may, by notification in the 
Official Gazette, make rules to carry oui the purposes of this Act. 

THE SCHEDULE. 

[sec sections 2(a) and (3)]. 

L The name, emblem or official seal of the United Nations Organization. 

2. The name, emblem or official seal of the World Health Organization. 

S. The Indian National Flag. 

4. The o^cial seal or emblem of the Government of India or of any State or 
any other insignia or coat of arms used by any .such Government or by a Department 
of any such Oovemment. 
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THE SOCIETIES REGISTRATION ACT, 1860, 


(Act No. XXI of 1860). 


[2lst mO.J 

An Act for the Registration of Literary, Scientific and Charitable Sodeties^^, 

Act bated on English statute :-~Thc Act (with the exception of the first four 
sections) is based on the Literary and Scientific Institutions Act, 1854 (17 8: 18 Vicr. 
c. 112), ss, 20 et seq. 


Local extent :'--This Act has been declated to lic in lorce in the whole of British 
India [now the whole of India except Part B States, and all the Provinces of Pakistan, as 
the case may l>e—see the India/Pakistan (Adaptation of Existing Indian/Pakistan Laws) 
Order, 1947 dated 14th August, 1947 read witli Adaptation of I-aws Order, 1950 (in 
India)] except the .Scheduled Districts, by s, 5 of the Laws IxKal Extent Act 15 of 1874. 

It has been declared to be in force in British Baluchistan by s. 5 of the Baludiistan 
Laws Regulation 2 of 1913. 

It has been declared, by notification under s. 3 (a) of the Scheduled Districts Act 
14 of 1874 to be in force in the following Scheduled Districts, namely: — 


West Jalpaiguri —See Ga/cttc of India, 1881, Pr. I, p. 74. 

The Districts of Ha/arihagh, Lohardaga (now the Ranchi District, see Calcutta 
Ga/ttte, 1899, Pt. I, p. 44), and Manbhum, and Pargana Dhaibhum ami 
the Kolhan in the District of Singhum—.SVc India Garette, 1881, Pt. I, p. 504 

I'he scheduled portion of the Mir/apur District -.See India Garctte, 1879. Pt. I. 
p. 883. 

Jaunsap Bawar- .See India Cia/cite. 1879, Pt. I, p. 302. 

The Districts of Ha/ara, Peshawar, Kohat. Bannu, Dera Ismail Rhaii, and Lt* 
Gha7i Khan [Portions of the Districts of Ha/ara, Bannu, Dera Ismail Khan 
and Dera Chari Khan and the Districts of P«‘fihawar and Kohat now form 
the North West Fioniiei Province, see (ia/etie of India, 1901, Pt. I, p. 857. 
and thtd, U*02. Pt. L p, 575 ; but its applicuition has been barred to that 
portion of the Ha/ara District know'ii as L’pjxT TanawaL by the Ha/ara 
(Upper lanawal), Regulation 2 of 1900* Sre Gazette of India, 1886, 
Pt. L p 48). 

The Scheduled Disincta in Gan jam and Vi/agapatam —See Gazette of India, 1898 
Pt. I, p. 870, i 

The District of .Svlhct—-.Ver Gazette of India, 1879, Pt. I. p. 651. 

The rest of A,ssam (except the North Lushai Hillsi ^ See Gazette of India, 1897. 
Pt, 1, p. 299. 

It has !)een extended, by notification under s. 5 of the last mentioned Act, to the 
following Scheduled Districts, namely: — 

Sindti —See Gazette of India, 1880, Pt. I, p. 672. 

Kumaon and Gharwal—See Ibid, 1876. Pt. 1, p. 606. 

Ajmer and Merwara—See Ibid, 187$, Pt. I, p. 580. 

It has been declared, by notification under s. S (b) of the mme Act, not to be In 
force in the Scheduled District of Lahaul*-See Gazette of India, 1886, Pt. I, p* SOI. 
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' t , 

WHEREAS it is expedient that provision should be made for 
improving the legal condition of soaedes established for the pro* 
modon of literature, science, or the fine arts, 

^ or for the diffusion of useful knowledge, [the 

diffusion of political education] or for charitable purposes; It ir 
enacted as follows:— 

AttMm4iiieiit :—The words within square brackets were added by the Sodedei 
Registration (Amendment) Act XXII of 1927. 

purposes** :—A religious purpose may be a charitable purpose. So 
a itUgious society would also be a charitable society, if it should be for the beneRt of 
the public. Where a society is formed for certain purposes whose paramount object is 
diaritable, the fact that some of the purposes may not be strictly charitable but 
religious would not render the society any the less a charitable society, if the purpose 
is one intended to benefit the public or a considerable portion of the public* Thus 
a religious society which had for its object the control and management of and the 
protection of the property appertaining to a certain public mosque, was a society 
which might k'gally be registered under the provisions of this Act —Anjuman IsUtmia 
V. Sasiruddin (1906) 28 All. ^84 ; Afd, Hmain Snheb v. Ajiday Mahmood Jammt, (1940) 
M. 167. 1940 Mad. 671. 189 I.C. 860, 50 M.L.W. 7S0. 1940 M.W.N. 51. (1940) 2 M.L.J. 
456. IS R.M. 342. 

The expression ‘‘charitable purposes'* should be understood in the wider sense. 
If relief of wants occasioned by lack of pecuniary means is charity, adoption of 
preventive measures to ward off pecuniary wants is also charity '—Asalata v. Society for 
Broteciion of CJnfd^en (1940) C. 597, 51 C.L.J, 272. 126 I.C. 707, 58 Cal. 15—per 
Mukherji J. (Obiter). 

1. Any seven or more persons associated for any literary, 
scientific or charitable purpose, or for any such purpose as is 
described in section 20 of this Act, may, by 
Societiw formed by suhscribine their names to a memorandum 
uon and registration. ot associaaon and filing the same with the 
Registrar of Joint-stock Companies form 
themselves into a society under this Act. 

**R«gUtrmr of Jomt<^«tock Companies'* :—See %. 288 of the Indian Companies 
Act, 1915 which provides that in ss, 1 and 18 of the present Act the above tnentioned 
words shall be construed to mean the registrar under the Indian Companies Act, 1915* 

Memorandum of asm- 2. The memorandum of assot^tion diall 
contain the following things (that is to say)— 
the name of the society: 
the objects of the society: 

the names, addresses, and occupations of the^ governors, 
council, directors, committee or other governing body to 
whom, by the rules of the society, the management of 
its affairs is entrusted. 

A copy of die rules and regulations of the society, cenifikkl to 
be a correct copy by not less than three of the monbrn of tlie 
governing body, be filed with the memorandum of associaihm. 

xxm 
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mnd Refitlttlloii**’ t —^Any rule of a society cimried on for the equal benefit 
of all the subscribers which gives an undue advantage to a class of subscribe is extra 
vires and is* even in the absence of an empowering rule to that effect in the Rules of 
the society* open to correction by the majority of subscriben, who can by so acting 
affect all the existing subscribers— Falls v, MacEwen (1881) 7 Cal. 1. 

A society registered under this Act is competent to alter its rules* and a member 
is bound by such altered rules. The rules arc liable to be altered by a majority at a 
general meeting—Stevens v. Bradford (1898) 22 Bom. 451. See in this connection s. 20 
of the Companies Act ante and the notes thereto. 


3. Upon such memorandum and certified copy being filed, the 
registrar shall certify under his hand that the soaety is registered 
„ . . ^ _ under this Act. There shall be paid to the 

® registrar for every such registration a fee of 

fifty rupees, or such smaller fee as jrhe Provincial —in Pakistan), 
{State —in India) Government] may, from time to time, direct; and 
all fees so paid shall be accounted for to [the Provincial —in Pakistan), 
{State —^in India) Government]. 


AmendineiiU :~-The words within the first square brackets were substituted for 
**the Governor General of India in Council** and those within the second square 
brackets were substituted for “Government’* by the Cosernmeni of India (Adaptation 
of Indian Laws) Order 1937 read with Adaptation of Laws Order, 1950 in India. 

*'"Applic4aion to Bermr :—This section was amended in its application to Berar by 
i. 14 of the Central Provinces and Berar Vidya Mandir Act* 1939 (C. P. k Bcr. Act 3 
of 1959). 

Presumption of due refistmtiou :—Presumption that a society is duly registered 
arises not on the certificate of registration granted by the registrar under this section* 
but on the copies of the Rules and Regulations and the Memorandum certified under 
I. 19 post which constitutes them prima facie evidence of the matters therein contained 
^undar Singh v. Sundar Singh, (1938) P.C. 73* 1938 Lah. 53* 65 LA, 106. 172 LC. 
993* 1938 AXJ. 194* 4 B.R. 317. 1938 O.W.N. 245, 42 C,W.N. 930. (1938) I M.LJ. 
359, 40 Bom. L.R. 727. In this respect it is unlike the memorandum and articles 
registered under the Companies Act* 1913~~$ec s. 24 of that Act* and notes thereto 
ante. 

Sooiotr^ person A society registered under this Act even if not a corporation 
in the full sense, is oeitalnly a person--Gungw Sahai v. Bharat Ban (1950) A. 480, (1950) 
AX.J, 353 relying on Satyavart v, Arya Samaj (1946) B. 516* 229 I.C. 84 and Krishnan 
V. Sundaram (1941) B. 312* (1941) Bora. 497. 


4. Once in every year, on or before the fourteenth day 
succeeding the day on which, according to the rules of the society, 
the annual general meeting of the society is 
w*bc*tidd, or, if the rules do not provide for an 
annual general meeting, in the month of 
January, a list shall be filed with the Registrar of Joint-stock 
Com{»ni^ of die names, addresses and occupauons of the governors, 
council, directors, oxnmittee or other g^veming Ixidy then entrusted 
with the mana^ment of die affairs of the soaety. 
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5. The property, moveable and immoveable, bekmgbg to a 
society rc^tered imder this Act, if not vested in trustees, shall be 

deemed to be vested, for the time being, in the 
rr ny *^ rf iodety how governing body of such society, and in all 
proceedings, dvil and criminal, may be des¬ 
cribed as the property of the governing body of such society by their 
proper title. 

TnttlMi s—As charitable corporations exist solely for the accomplishment of 
charitable purposes, they arc necessarily trustees of their corporate property, whether 
the benehdaries are members of the corporation or not. Accordingly like other trmteei, 
they are subject to tlic jurisdiction of the Court.-—iafah, vol. 4, $. 657. 

6. Every society registered under this Act may sue or be sued 
in the name of the president, chairman, or principal secretary, or 

trustees, as shall be determined by the rules 
and regulations of the society, and, in default 
of such determination, in the name of such 
person as shall be appointed by the governing body for the occasion: 

Provided that it shall be competent for any person having a 
claim or demand against the society, to sue the president or chair¬ 
man, or principal secretary or the trustees thereof, if on application 
to the governing body some other ofiBcer or person be not nomi¬ 
nated to be the defendant. 

Society a legal entity :—A socteiy registered under thi.s Act is and enjoys the 
status of a legal entity apart from the member.s constituting tlic same, and is capable 
ol suing or l>cmg sued—v, Arya Samaj (1940) B. 516, 48 Bom. L.R. S41. Sec 
also s. 10 infra wliich provides that the members of a society arc liable to be sued 
as strangers. 

As society not rcgistcjcd under this Act or the Indian Companies Act does not 
enjoy the status ot a legal etiiity, 1'liu.s where a promivsory note is executed in favour 
of an instiiuiion not so rtpstcred. the note is void and no suit can be instituted to 
enforce it on l^half of the institution- Jamboodas v. thawra Digambar Jain Boarding, 
(1934) N. 207, 151 I.C:. 895. 31 N.L.R. 15. In the al>s<mcc of sudi rt^isuration ail the 
trustees in charge ol the fund have alone a legal status— Ibtd, 

Principle* governing *uit$ by end egeiiist »ociette» :—The position of a society 
registered under this Act is more like that of a club or a joint-stock Company (sec pp. 50*51 
of the Companies Act, ante). The position of members of the society is similar to that 
of shareholders of a company. In order to redress a wTong done to the society or to 
recover moneys due to it, the action mast pritna facie be brought by the society itaelf. 
Where the persons against whom the relief is sought themselves hold and control the 
majority and will not permit an action to be brought in the name of the society, the 
Court will allow the members complaining to bring an action in their own names. But 
in such an action the plaintiffs cannot have a larger right to relief than the society itaell, 
and cannot complain of acts which are valid if done with the approval of the majority 
of the members, or are capable of being confirmed by the majority. The cases in which 
the minority can maintain an action are confined to those in which the acts oomplaiiied 
of are of a Iraudulenr character or beyond the powers of the society—AWa/rnan v. 
Sundaram (1541) B. 512, 1541 Bom. 457, 157 I.C. SOB, 14 R.B. 205, 45 Bom. t.R. m; 
iktymmri v. drya Sam; (1546) B. 516. 48 Bonu L.R. 541. 
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Tim aptoion and act» ol the majority would be binding on the whole society* 
cspedally when the rules of Um society are to that effect. The powers conferred on the 
majority must however be exercised bone fide and the Ck)urt interferes to prevent unfair¬ 
ness or oppression* and in order that there may be no denial of justice^-Sotyavart v. 
Arya SamAj supra. 

No suit lies by a member of the pubUc to enforce his right to subscribe and to 
compel Che managing committee of a society to admit him to the privileges of member¬ 
ship in virtue of his offer of subscription-^ Pada v. Mg. Committee (1916) 
$4 l.C. 25. 

Proviao. Nominatioa Where a person appointed for being sued on behalf of a 
sodety refused to act and no other nomination was made* it was he/d that no effective 
nomination having been made by the society* the suit constituted* as it was* with the 
president and the honorary secretary as defendants* was validly constituted* so far as 
the representation of the society was concerned— Basanta Kumar v. Ram Sankar (1952) 
C. 600, 59 Cal. 859 (892-93)* 55 C.L.J. 205, 158 l.C. 882* A.L.R. 1932 Cal. 474. 

Where on the registration of the secretary the managing committee of the society 
by a resolution authorized the additional secretary to hie a revision petition against the 
di^sion in a suit* it w'as held that tlie resolution did comply with the requirement 
mentioned towards the end of this section— Agra Province Zammdar .4iin. v, Prem 
Mohan (1950) A. 447. 


7. No suit or proceeding in any Civil Court shall abate or 
discontinue by reason of the person by or against whom such suit 

„ . . or proceedings snail have been brought or 

conunued, dying or ceasing to fill the charac ter 
in the name whereof he shall have sued or been sued, but the same 
suit or proceedings shall be continued in the name of or against 
the successor of such person. 

8. If a judgment shall be recovered against the perlon or 

officer named on behalf of the society, such 
judgment shall not be put in force against the 
property, moveable or immoveable, or against 
the body of such person or officer, but against the property of the 
society. 

The application for execution shall set forth the judgment, 
the fact of the party against whom it shall have been recovered 
having sued or having been sued, as the case may be, on behalf of 
the society only, and shall require to have the judgment enforced 
against the property of the society. 

9. Whenever by any bye-law duly made in accordance with 
the rules and regulations of the sodety, or, if the rules do not 

t> , provide for the malting of bye-laws, by any 

accruiag^da b^iaw? byc-law made at a ^neral meeting of the 
members of the soacty convened for the 
purpose (for the making of which the concurrent votes of three 
fifths of the members present at such meeting shall be necessary), 
any pecuniary penalty is imposed for the breadr of any rule ch” 
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bye-law a£ the sodety, such penalty, when accrued, may be rarovered 
in any Court having jurisdiction where the defendant shall reside, 
or the society shall be situate, as the governing body thereof shall 
deem expedient 

Ftndlty for brMcli of iiyo-tow 5—In order that the penalty may be recovered in* 
Court it must be imposed in the manner prescribed in this section and not otherwise; 
in other words it must be for breach o£ a bye-law duly made as provided in this section 
*^Zardozi Union v. Bashir Khan (1925) O. 107, BO l.C. 556. No special legal force 
attaches to rules framed by the society merely because the rules were framed before 
registration and were lodged after registration with tlie Registrar under s. 18—/5/d. 
For other cases see notes to s. 2 of this Act. 


10. Any member who may be in arrear of a subscription 
which, according to the rules of the society he is bound to pay or 

who shall possess himself of or detain any 
^ ^ property of the society in a manner or for a 
time contrary to such rules, or shall injure or 
destroy any property of the society, may be sued for such arrear 
or for the damage accruing from such detention, injury or destruc¬ 
tion of property in the manner hereinbefore provided. 

But if the defendant shall be successful in any suit or other 
proceeding brought against him at the instance of the society, and 
shall be adjudged to recover his costs, he may 
Recovery by aocccMfui dget to proceed to recovcr the same from the 
judged. offaccr m whose name the suit shall be brought, 

or from the society, and in the latter case 
shall have process against the property of the said society in the 
manner above described. 

11. Any member of the society who shall steal, purloin or 
embezzle any money or other property, or wilfully and maliciously 

destroy or injure any property of such society. 
Member* guilty of shall forge any deed, bond, security for 
“ money, receipt, or other instrument, where¬ 
by the funds of the society may be exposed 
to loss, shall be subject to the same prosecution, and, if convicted, 
shall be liable to be punished in like manner as any person not a 
member would be subject and liable to in respect of me like offence. 

12. Whenever it shall appear to the governing body of any 
society registered under this Act, which has been established for 

any particular purpose or purposes, that it is 

Sod^ enable to alt®, advisable to alter, extend or abridge such pur- 
octend or abridge thdr r * • i.. * . 

pwpoiet. “ pose to or for other purposes within the 
meaning of this Act, or to amalgamate sudh 
tKidety either wholly or partially with any other society, such govem- 
mg body may submit the proposition to the members of the society 


oSencea punishable 
strangers. 
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in a vmtten or printed report and may c<mvene a special meeting 
for the consideration thereof according to the regulations of the 
society; ' 

but no such proposition shall be carried into effect unless such 
report shall have been delivered or sent by post to every member 
of the society ten days previous to the special meeting convened bv 
the governing body for the consideration thereof, nor unless such 
proposition shall have been agreed to by the votes of three-fifths 
of the members delivered in person or by proxy, and confirmed by 
the votes of three-fifths of the members present at a second specim 
meeting convened by the governing body at an interval of one 
month after the former meeting. 

Alteration of purposos The genera! rule is that the majority of a body cannot 
alter tlie fundamental principles of tiie body upon which it is founded, unless sucli 
power is specially reserveti —Prasanna v. Srimtma (1931) M. 12, 55 Mad. 737, M.L.J. 
770, 33 M.L.W. 113, 12 l.C, 235. The present section however gives very wide powers 
of alteration of the purpo.ses of the .societies fonned under this Act., provided they 
include one or more of tlic purposes mentioned in the preamble and s. 20 of Lite Act. 

As rc^rds companies incorporated under Uie Indian Companies Act tlie powers of 
alterauon of the conditions of their memorandum are very mucii restricted. $ce ss, 10 
and 12 of the Companies Act ante and notes thereto. 


13. Any number not less than three-fifths of the members 
of any society may determine that it shall be dissolved, and there¬ 
upon it shall be dissolved forthwith, or at the 
ProviMon for dissolution mng then agreed upon, and all necessary steps 
myp r of their affairs. shall be taken for the disposal and settlement 
of the property of the society, its claims and 
liabilities, according to the rules of the said society applicable 
thereto, if any, and, if not, then as the governing body snail find 
expedient, provided that, in the event of any dispute arising among 
the said governing body or the members of the society, the adjust¬ 
ment of Its affairs shall be referred to the principal Court of original 
civU jurisdiction of the district in which the cmief building ol tlie 
society is situate; and the Court shall make such order in the matter 
as it shall deem requisite: 

Provided that no society shall be dissolved unless three-fifths 
Anent taiuimL mcmbcrs shall have expressed a wish 

^ for such dissolution by their votes delivered 

in person, or by proxy, at a general meeting convened for the 
puipose : 


RdFemice to orbliration This section provides that the adjustment of the affairs 
of societies registered under the Act is to be referred to the principal Ckmrt of original 
dvil jurisdiction of the district; hence a reference to arbitration and an award and 
decree thereon is of no use and is without jurisdicticm-*^/i<>AA Afrf. AMul Qadif v. 
Anjuman Mania Pakam, (1948) 27. 
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Provided that [whenever any Government] is a member oi^ or 
a contributor to, or otherwise interested in, any society reristered 
^ ^ under this Act, such society shall not he dia- 

ertunent ooaien solved [without the consent of the Govern¬ 
ment of the (Province —in Pakistan), (State —^in India) of registration].' 

Aiimidiik^iil j'-'The words within the first square brackets were substituted for 
‘Vhenevcr the Government*" by the Government of India (Adaptation of Indian Laws) 
Order* 1987. The words within the second square brackets were substituted for ‘‘without 
the consent of Government*—read with Adaptation of Laws Order, 1950—in India. 

14. If upon the dissolution of any society registered under 
this Act there riiall remain after the satisfaction of aU its debts and 

„ . Uabilities any property whatsoever, the same 

member to receive orofit Shall not be paid to or distnbuted among the 
aauM not to apply to members of the said society or any of them, 

■’ but shall be given to some other society, to 

be determined by the votes of not less tban three-fifths of the 
members present personally or by proxy at the time of the dissolu¬ 
tion, or, in default thereof by such Court as aforesaid: Provided, 
however, that this clause shall not apply to any society which shall 
have been founded or established by the contributions of share¬ 
holders in the nature of a Joint-stock Company. 

tM»l hm paid to or distributed among the members*’ {—As to Bombay, see 
the Bombay Societies R<^siratfon (Amendment) Act 2 of 1912. 

15. For the purposes of this Act a member of a society shall 
be a person who, having been admitted therein according to the 

rules and regulations thereof, shall have paid 
qiiSSSTmOTbSJ; ® subscription or shall have signed the roll or 
list of members thereof, and shall not have 
resigned in accordance with such rules and regulations; but in all 
proceedings under this Act no person shall be entitled to vote or 
to be counted as a member whose subscription at the time shall 
have been in arrear for a period exceeding three months. 

16. The governing body of the society shall be the governors, 

council, directors, committee, trustees or other body to whom by 

» . t. ^ j the rules and regulations of die society the 

vmvcftiiiig body dcfliiod* u* • ♦ ^ ^ jt ^ 

management of its affairs is entrusted. 

17. Any company or society established for a literary, scien¬ 
tific or diaritable purpose, and re^stered under Act XLIII of 1850, 

or any such society established and constl- 
of »odede» (uted previously to the passing of this Act but 
^ not re^stered under the said Art XLHI of 
1850, may at any time heieafter be reg^istered 
aa a society under this Act; subject to die proviso that no sudbt 
omipaAy or socleiy shall be register^ under this Art unless m 
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assent to its being so registered has been given by diree^fths of the 
members present personally, or by proxy, at some general meeting 
convened for that purpose by the governing body. 

In the case of a company or society registerea under Act XLIII 
of 1850, the directors shall be deemed to be such governing body. 

In the case of a society not so registered, if no such body shall 
have been constituted on the establishment of the society, it shall 
be competent for the members thereof, upon due notice, to create 
for itself a governing body to act -for the society thenceforth. 

18. In order to any such society as is mentioned in the last 

preceding section obtaining registry under this Act, it shall be suffi- 

„ ^ „ dent that the coverning body file with the 

Such societies to file • t i®/-. ^ 

memorandum etc., with Registrar of Jomt*stock Companies a memo- 

regutrar of Joint-stock randum showing the name of the sodety, the 
Compames. , . , , °. , , , / 

objects of the society, and the names, addresses 
and occupations of the governing body, together with a copy of the 
rules and regulations of the sodety certified as provided in section 2, 
and a copy of the repon of the proceedings of the general meeting 
at which the registration was resolved on. 

Registrar of Joint-stock Companies :— See notes to s. 1 of this Act, tfntc 

19. Any person may inspect all documents filed with the 
registrar under this Act on payment of a fee of one rupee for cac h 

inspection, and any person may require a copy 
or extract of any document or any part of any 
, document, to be certified by the registrar, on 

payment of two annas for every hundred words of such copy or 
extract; and such certified copy .shall be primh facie evidence of tlie 
matters therein contained in all legal proceedings whatever. 

To what sodctiw Act 20. The following societies may he 
*ppw«- registered under this Act: — 

charitable societies, the military orphan funds or societies 
established at the several presidencies of India, societies 
established for the promotion of science, literature, or the 
fine arts, for instruction, the diffusion of useful knowledge, 
[the diffusion of political education], the foundation or 
maintenance of libraries or reading-rooms for general use 
among the members or open to the public, or public 
museums and galleries of painting and other works of art, 
collections of natural history, metmanical and philosophical 
inventions, instruments, or deingns. 

AmcndiiiMit ;~The wordi within the square brackets were inserted by S. 2 of the 
Sodeties Registration (Amendtiient) Art 22 of 1927. 

“ChaHtahla sedieUM'* «—For meaning of societies for t^atiuMe pwrpMes, «<• 
notes to the Preamlde ante. ‘ 
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Wmm AIvnMMraadhott AiMiod^iimi* 

Fee lU. 50/- (payable in ouh). 

(Name ol Society] 

(Registered under Act XXi of 1860). 

MEMORANDUM OF ASSOCIATION. 

1. The name of the Society is. 

2. The Registored Oi&ce of the Society is situated at.iti the 

Province/State of...... 

3. The objects (must he literary, scientific, pharitable tc,) for which the Society 
is established are:— 

(a) . 

(b) . 

(c) ... 

4. The names, addresses and descriptions of the present Members of the Executive 

(^mmittce (or Coveming liody) arc. 


Name. 


Address. Description.. 


We, tiie undersigned» are desirous of forming a Society in pursuance of this 
^lemoraadum of Association. 


Signature. 


L 

2 . 

3. (At least sevoi 

4. signatories are 

5. required) 

l\ 


Address and Description 
of Siguatoiy. 


Name, Address and Descrip¬ 
tion of Witnesses. 


(No signatory 
can be a 
Witness.) 


Dated thi».M.*....v.day of........id. 

Form of Cor^iRcalo of Riiios osmI iUgs d n ti o n s. 

Certiied to be a true copy of the Rules of the.. 

1 ... 

2 . .... 

S.... 

..Members of the Oovemli^ Body. 

above oeitificmte is lo be made at the Ihoc of the Rittes matl 
jitma of ^ Sodclyf-^Me pm 2 of s. 2 of the Act, 

xxvm 
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THE BANKING COMPANIES ACT. 1949 
(INDIAN ) 

Act No. X or 1949. 

An Act to consolidate and amend the law relating to Banking Companies. 

Whereas it is expedient to consolidate and amend the law 
relating to banking companies ; 

It is hereby enacted as follows: — 

Preamble .—^As to the controlling power of the preamble in construing the sec¬ 
tions of the Act, sec p. 15 of the Indian Companies Act, ante. 

Consolidating Act .—For construction of a consolidating Act, see ibid^ p. 15. 

Objects and Reasons .—The provisions of law relating to banking companies at 
present form a subsidiary portion of the general law applicable to companies and 
are contained in Part XA of the Indian Companies Act, 1913. These provisions, 
which were first inrroducc<l in 1936, and which have undergone two sul>sequcnt modi¬ 
fications, have proved inadequate and difficult to administer. Moreover while the 
primary objective of Companies Caw is to safeguard the interests of the stockholder, 
that of banking legislation should he the protection of the interests of the depositor. 
It has therefore been felt for some time that separate lirgislation was necessary for 
the regulation of banking in India. This nml has become the more Insistent on 
account of the considerable development that has taken place in recent years in 
banking, especially the rapid growth of banking resources and of the number of banks 
and branches. Regard must also be had to the fact that the banking system is likely 
in the post-war period to be more vulnerable by reason of the great expansion, both 
quantitatively and relatively, that has takoa place in demand drimsits, as compared 
with lime deposits, during the war years. The cuactment of a separate comprehen¬ 
sive measure has in consequence now become im|>crative. 

With this object in view, a Bill to amend the law relating to Banking Companies 
was introduced in the I^^gislativc Assembly in Novem!>cr, 1944 and was subsequently 
circulated for eliciting public opinion through the Provincial (»ovemnicnts. In tlie 
ensuing Budget Session of the Assembly the Bill was referred to a Select Committee. 
A fresh Bill with certain modifications which suggested themselves on consideration of 
the opinions and critidsm.s received on the 1944 Bill was introiluccd in the l.egislati\e 
Assembly in March 1946 and was refened to a Select Committee in April 1946. The 
rqx>it of the Select Committee was presented to the Assembly on the 17th February 
1947. As it was the original intention of the Government that the Bill should be 
taken up for disposal by the Constituent Assembly (Legislative) in the form in which 
it emerged from the Select Committee and that the changes necessitated In the Bill 
as a result of the passing of the Indian Independence Act, 1947, and other develop¬ 
ments should be moved in the House as separate amendments, a motion for the 
continuation of that Bill was adopted on the I7th November 1947, In view however 
of a fairly large number of amendmenti, Government considered that the passage of 
the measure would be facilitated if the Bill as reported upon by the Select Oommiuee 
were withdrawn and a fresh Bill incorporating all the amendments were Introduced 
and referred to a Select Committee, Hie Bill was acoordlsi^ly withdrawn on tlie SOth 
January 1948. The present Bill is the result of kmg and detailed eomiMkarailon by 
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toifttx Comapit^^ the }le»erve Bault^ the public including the lepiuMinuttvai cl 
banlui, the Govenuncnt and the Le^sh^me, The main features of the BUI are as 
folhmvs:-** 

(i) A comprehensive dehnition of 'banking* so as to briiig within the scope 

of the legislation ail institutions which receive deponu, repayable on^ 
demand or otherwise, for lending or investment; 

(ii) Prohibiting non-banking companies from accepting deposits repayable on 

dehand: 

(iii) Prohibition of trading with a vkw to eliminating non-banking risks; 

(iv) Prescription of minimum capital standards; 

(v) limiting the payment of dividends; 

(vi) Inclusion in the scope of the legislation of banks incorporated or registered 

outside the Provinces of India; 

(vii) Introduction of a comprehensive system of licensing of banks and their 

branches; 

(vtii) Prescription of a special form of balance sheet and conferring of powers on 
the Keserve Bank to call for periodical returns; 

(ix) Inspection of the books and accounts of a bank by the Reserve Bank ; 

(X) Empowering the (.crural Government to lake action against banks con¬ 
ducting their affairs in a manner detrimental to the intorests of the 
depositors; 

(xi) Provision for bringing the Reserve Bank of India into closer touch with 

banking companies; 

(xii) Provision of in expeditious procedure for liquidation ; 

(xiii) Btinging the Imperial Bank of India within the purview of some of the 
provisions of the Bill; 

(xiv) Widening the powers of the Reserve Bank of India so as to enable it to 

come to the aid of banking companies in times of emergency; 

(xv) Provision for the extension of the Act to acceding States. ' 

(5ee Gazftte of India dated April 3, 1948, Part V, pp. 3U'I2). 

For Notes on clauses see tbtd, pp. 312-18. 

For Report of the Select Ckimmittee on the Bill see Gazette of India dated 
February 2, 1949, Part V, pp. 45 to 81. 


PART I 

Preliminary 

Short title, etteat aod 1- (/) This Act may be called the 
comioeacaneDt Banking Companies Act, 1949. 

“(2) It extends to the whole of India except the State of Jammu 
and Kashmir’'. 

(J) It shall come into fcurce on such date as the Central Govern¬ 
ment may, by notification in the official Gazette, appoint in this 
behalf. 

Ammdmtnt _In thi« M^etton the new sub-s. <2} within inverted oommw hnw 

been mbetitnied tor sub-t. ({9 by the Banking Coanpaniei {AmmOmmt) Atn XX «f 
1980 vdiidi reoeived tiMr^awnt eS the Pmtident nn ISth Mardi, 1980. 
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Suborn. (I}< Act is confined to companies carrying on the bmdneii 

of bmsking. '^It wooid be impracticable to include within its scope all institutions 
and individuals dealing in credit in view of the complex credit structure of the country 
and the ba that the money-lendii:^ is an item of provincial i^islation-^oter on 
Ckum, 

Suh-m. (2).^The portion of this sub^secdon after the words * Provinces of India" 
was added by the Select Committee whidt observed: "Most of the Acceding States 
have acceded to the Dominion in respect of all matters in Lists I and 1X1 in the 
Seventh Schedule to the Government ot India Act, 1935, and we have therefore revised 
this clause in accordance with the fornnila now adopted so as to make the Act 
applicable, to the extent to which it can be made applicable, to all such Acceding 
States." 

Sub-sec, (i).—^The Act came into force on 16th March, 1949.—See Gazette of India 
dated 10th March, 1949, 

2. The provisions of this Act shall be in addition to, and not, 

save as hereinafter expressly provided, in dero- 
AppUcadon of other laws gation oC the Indian Companies Act, 1913 
notWied. jyil of 1913), and any other law for the time 

being in force. 

Indian Comf>anies Act, 1913 ,—This section provides that the provisions of the 
Indian Companies Act, 1913 shall be applicable to banking companies except Part XA 
of the aforesaid Act which Part has been repealed by the present Act (see s. 55 and the 
second Schedule post). The provisions of that Part have however been mostly incor¬ 
porated in the present Act. 

"Except in matters pertaining to banking, it is desirable that the Indian Ck)mpanies 
Act should continue to be applicable to banking companies "—on Clauses, 

"'Any other law /'—As for instance, the Negotiable Instruments Act, the Indian 
Penal Code, the Criminal Procedure Code, etc. 

3. Nothing in this Act shall apply to a co-operative bank 
re^stered under the Co-operative Societies Act, 1912 (H of 

1912), or any other law for the time being in 
*** ^ “;part of India” relating to co¬ 

operative societies. 

Amendment.—In this section the word "State" was substituted for "Province" by 
the Adaptation of Laws Order, 1950. Then by the Banking Companies (Amendment) 
Act, 1950 the words "pan ot India" have been substituted for the word "State". 

Co-operative banks ,is unnecessary to include co-operative banks which arc 
governed by special legislation."—Notes on Clauses, 

4. (/) The Central Government, if on a repr^^tation made 
Rescue Bank in this behalf it is satisfied mat it is expedient 

” so to do, may by nodficatkm in the official 

irf ***” Gazette suspend for such pmod, ncrt excee^g 

sixty days, as may he sj^ecified in the notffica- 
don, the operadon of all or any ot the provisunui of dus Act, nther 
gmerally or in reladon to any^«pe<^ed. tmnpuy. 
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(i) In a case of ^wdal mergen^, the Goycmor of the Reserve 
Bank, or in his absence a Deputy (^vemor of the Reserve B a nk 
nominated by him in Ais bdhatf may, by order' in writing, exerdse 
Ac powers or Ae Central Government under sub-section (1) so how¬ 
ever that Ae period of suspension shall not exce^ thirty ^ys, and 
where Ae Governor or Ae Deputy Governor^ asi Ae case may be, 
does so, he Aall report Ae matter to Ae Central Government forA- 
wiA, and the order shall, as soon as may be, be published in Ae 
Gazette of India. 

(3) The Central Government may, by notification m Ae 
Gazette, extend from time to time tne period of any suspension 
ordered under sub-section {!) or subsection (2) for sudn period^ not 
exceeding rixty days at any one time, as it thmks fit so however that 
Ae total period does not exceed one year. 

(4) A copy of any notification issued under subsection (3) shall 
be laid on Ae table of Ae “Parliament” as soon as may be after it 
is issued. 

Amendmmt .—In subos. (4) ot this section ilie word *‘Parliament** has been 
substituted for the words '‘Dominton Legislature'* by the Adaptation of Laws Order» 
1950. 

Object.--The object underlying this section is that in cases of genuine emergenq*, 
f\g., a general run on all banks or a run on some banks in a particular area, Govern¬ 
ment should have power to suspend the operation of the Act after considering the 
recommendations of the Reserve Bank. The .sus|K*nsion of section 24 will, lor Instance, 
enable the Reserve Bank to give an advance to tide over a banking crisis against liquid 
assets maintained by banks under the section— Notes on Clauses. 

Sub-s. (J).—Tlie last w^ords of this sub section beginning with “so how€\w“ were 
added by the Select Committee. 

Subs. (4).—This sub-section was added by the Select Committee, so that the 
Parliament may have an opportunity to consider any extensions granted under this 
section. 

- . 5. (/) In Ais Act, unless Acre is any- 

thing repugnant m Ae subject or context,— 

(a) "approved securities” means securities m which a trustee 
may mvest money under clause (a), clause (6), clause {bb), clause 
(c) or clause (d) of section 20 of Ae InAan Trusts Act, 1882 (II of 
1882), and suA securities of, or fully guaranteed by, “Part B States” 
as Ae Reserve Bank may be auAonsed to purAase under clause (8) 
of section 17 of Ae Reserve Bank of InAa Act, 1934 (II of 1934); 

{b) “banking” means Ae accepting, for Ae pu^se of lending 
or mvestment; ^ of mtmey from Ae public, repayable* on 

demand mr oAilmA and wiAdrawable by cheque, AaA order or 
oAerwise; . 

(e) 'lurnkii^ company” means any company whiA transacts 
the business df Smiting m any “&ate” of InAa; 
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Explanation. —^Any company which is aigaged in the manulao- 
tUM of goods or carries on any trade and which accepts defats 
money from the public merely for the purpose of iSnancing its buM- 
ness as such manufacturer or trader shim not be deemed to transact 
the business of banking within the meaning of this clause; 

(d) “company” means any company which may be wound up 
under the Indian Companies Act, 1913 (VII of 1913); 

(e) “Court” means the Court having jurisdiction under the 
Indian Companies Act, 1913 ; 

..(f) “demand liabilities” means liabilities which must be met 
on demand, and “time liabilities” means liabilities which are not 
demand liabihties; 

(g) “gold” includes gold in the form of coin, whether legal 
tender or not, or in the form of bullion or ingot, whether refined ac 
not; 

‘iSS) means the States to which this Act extends.” 

{h) “managing agent” means a person, firm or company entitled 
to the management of the whole anairs of a banking company by 
virtue of an agreement with the company or by virtue of the memo¬ 
randum or articles of association relating thereto, and under the 
control and direction of the directors except to the extent, if any, 
otherwise provided for in the agreement, memorandum or articles 
of association, and includes any person, &m or company occupying 
such position by whatever name called ; 

Explanation. —^If a person occupying the position of managing 
agent calls himself manager or managing director, he shall never¬ 
theless be deemed to be a managing agent for the purposes of this 
Act; 

(t) “private company” has the same meaning as in the Indian 
Companies Ac^ 1913; 

(j) “prescribed” means prescribed by rules made under this 
Act; 

(k) “registrar” has the same meaning as in the Indian Com¬ 
panies Act, 1913; 

(l) “Reserve Bank” means the Reserve Bank of India; 

(m) “scheduled bank” means a bank for the time being in¬ 
cluded in the Second Schedule to the Reserve Bank of Act, 
1934; and 

M “secured loan or advance” means a loan or advance made 
on the secunty of assets the market value of which is not; at any time 
less man the amount of such loan or advance ; and “unsecured loan 
or advance” means a loan or advance not so secured. 

• • • ♦ ' 
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sab-t. (1), d* <ii) of diii section the ifironis 'Tan B Stales** sseie 
substituted for "Acceding States" by the Adaputlon oi lAws Order, IS50; in d. (c) 
the tvord **$tate** was substituted for "Province" and aub-s. (2) was omitted by the 
satne Orders In sub-s, (1) the new clause (gg) was added by the Banking Companies 
(Amendment) Act, 1950 which received the President's assent on IBth Idatdt, 1950. 

Jnterprdetfon.—This Word was substituted by the Select Committee for the word 
"Definition" occurring in the Bill. 

Cl. (a). Approved Securities. —The word "Approved" was substituted by the Select 
Committee for the word "Approval" occurring in the BUI. 

The following axe the securities mentioned in the relevant clauses of s. 20 of the 
Indian Trusts Act, 1882, namely : — 

(а) Promissory notes, debentures, stock or other securities of any Provincial Govern¬ 
ment or of the Central Government, or of the United Kingdom of Great Britain and 
Ireland, and also securities both the principal and interest whereof are fully and un¬ 
conditionally guaranteed by any such Government. 

(б) Bonds, debentures and annuities chaiged or secured by the Imperial Parliament 
on the revenues of India or of the Federation or of any Province, but not a terminable 
annuity unless a sinking fund has been established in connection with such annuity. 

(bb) India SJ per cent, stock, S per cent, stock, 2| per cent, stock or any other 
capital stock which may be issued by the Secretary of Slate for India in Council. 

(c) Slock or debentures of, or shares in. Railway or other companies the interest 
whereon is guaranteed by the Secretary of State for India in Council or by the Central 
Government or debentures of the Bombay Provincial Co operative Bank, Limited the 
interest whereon is guaranteed b) the Secretary of State for India in Council or the 
Provincial Government of Bombay, and 

(d) Debentures or other securities for money issued under the authority of any 

Act of Legislature established in the Provinces of India, by or on behalf of any 

municipal body, port trust or city improvement trust in any Presidency town. 

CL (6). Banking. —"The present definition of banking in section 277 F of the 

Indian Companies Act gives rise to administrative difficulties, particularly in respect 
of the words 'principal business' in determining whether a company comes within its 
scope. The new definition is intended to conm»ct banking definitely with the 
acceptance of deposits from the public for the purpose of lending or investment and 
to bring wltliin its ambit all the banks whidh accept demand or time deposits"-*-** 
Notes on Clauses. 

The principal pan of tlie business of a banker is "recei\ing money on deposit 
allowing the same to be drawn again as and when the depositor desires, and paying 
intciesi on the amount on deposit"—Bottomgetc /. & C. Society (1891) 65 L.T. 712, 
per Smith J, at p. 714. 

CL (c). Banking Company. —The Explanation was added to this section by the 
Select Committee with the Ibllowing observation: "The mere acceptance of deports 
by companies, like textile mills, etc., for the purpose of financing their own businesses 
should not be regasded as 'banking' within die meaning of this Act, and althoti^h we 
are giv^ to imderstand that this would be so even under the existing definitton of 
'banking*, we have thought it advisable to make the legal position dear by adding an 
Explanation to this efiect in the definition of 'banking company'." 

Meaning of DefinUion.^Tht definition of btmking company in this section dbes 
not 'mean that the company must, at the time in question, be able to accept depodts 
of money fiom the public repayabk on demand or on sudi terms on whidh the money 
might have been de|msited. It meam that banking should be the primary busiikeas ol 
the Coaqpehy even if. by eeaspn of certain supervetiing camei, ii ts not able ftw the 
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tiiae being to cany art the work ol leceiving depo$ia and maktng 
Bank v, Sheiik Prasad (1950) $09^ 

CL (d). Company.^Pot the definition of “company** and “existing company*** tee 
dauses and <7) lespectively of sub-s. (1) of s. 2 of the Indian Companies Act ante* 
and notes to those clauses. For the definition of “unregistered company^*, ace s. 270 
of that Act. As such an unregistered company may be wound up under the Indian 
Companies Act» it is also included in the present definition. For the provision for 
winding up of an unregistered company, see Part IX of the Indian Companies Act ante, 

CL (e). Court. —^This definition is the same as in cl. (3) of sub-s. (1) of s. 2 of 
the Indian Companies Act ante. For the Court having jurisdiction under that Act, 
see s. 3 thereof and notes to that section ante, 

CL (/). Demand liabilities and time liabilities, —^Thc definitions of **demand 
liabilities** and “time liabilities*’ are the same as were in sub>8. (2) of s, 277L (now 
repealed) of the Indian Companies Act, ante. Bee that section. 

CL (h). Managing Agent.-^-CompAre cl. (9A) of sub s. (I) of s. 2 of the Indian 
Companies Aa ante, and sec notes to that clause and clause (9) of sub-s. (1) of s. 2 of 
that Act. 

The words **or by virtue of the memorandum or articles of association relating 
thereto** and “memorandum of association** after that were added by the Select 
Committee **as it is possible that a person may be entitled to the management of die 
affairs of a banking company under its memorandum or articles of aiSsocisLtion^^lleport 
of the Select Committee, 

CL (i). Private company. —Sec cl. (13) of sub-s. (1) of the Indian Companies Act 
and notes thereto ante, 

CL (h), Jflegi5/ref.-—See cl. (15) of sub-s. (1) of s. 2 of the Indian Companies Act 
and notes thereto ante. 


PART n 

Business of Banking Companies 

6. (/) In addition to the business of 

wWch*tenkin'**^ar*ni« tjanMng, a banking company may engage m 
my en^ge!^ *** any one or more of the following forms of 
business, namely: — 

{a) the borrowing, raising, or taking up of money; the lending 
or advancing of money either upon or wimout security ; the draw¬ 
ing, malmg, accepting, discounting, buying, selling, collecting and 
dealing in bills of exchange, boondecs, promissory notes, coupons, 
drafts, bills of lading, railway receipts, warrants, debentures, certi¬ 
ficates, scrips and other instruments, and securities whether transfer- 
tible or negotiable or not; the granting and issuing of letters of 
credit, traveller’s cheques and curcular notes; the buying, sdOling 
and dealing in bullion and specie ; the buying and selling of forei^ 
exchange inclut^g foreign bank notes; tne acquiring, holding issu- 
mg on commission, underwriting and dealing in stock, funds, Miares, 
debentures, debenture stock, bonds, obligations, ascurities and in¬ 
vestments of all kinds; die purchating a^ selRtig of bonds, scrips 
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or other forms of securities on behalf of conMtuents or others, the 
negotiating of loans and advances; the receiving of all kinds of 
bonds, scrips or valuables on deporit or for safe custody or other* 
wise; the providing of safe deposit vaults; die cdlecting and tran¬ 
smitting or money and securities; 

(b) acting as agents for any Government or local authorii^ or 
any oAer person or persons; the carrying on of agency buriness 
of any description including the clearing and forwarding of goods, 
giving of receipts and discharges and Otherwise acting as an attorney 
on behalf of customers, but excluding the business of a mana^g 
agent of a company; 

(c) contracting for public and private loans and negotiating and 
issuing the same; 

(d) the effecting, insuring, guaranteeing, underwriting, partid. 
paring in managing and carrying out of any issue, public or private, 
of State, municipal or other loans or of shares, stock, debentures, 
or debenture stock of any company, corporation or association and 
the lending of money for the purpose of any such issue; 

(e) carrying on and transacting every irind of guarantee and 
indemnity business ; 

(/) managing, selling and realising any property which may 
come into the possession of the company in satisfaction or part saris- 
facrion of any of its claims; 

'{g) acquiring and holding and generally dealing with any pro¬ 
perty or any right, title or interest in any such property which may 
form the security or part of the security for any loans or advances 
or which may be connected with any such security; 

(h) undertaking and executing trusts; 

(i) undertaking the administration of estates as executor, trustee 
or otherwise; 

(;) establishing and supporting or aiding in the establishment 
and support of associations, insriturions, funds, trusts and conveni¬ 
ences calculated to benefit employees or ex-employees of the com¬ 
pany or the dependents or connections of such persons; granring 
pensions and allowances and making payments towards insurance; 
subscribing to or guaranteeing moneys for charitable or benevolent 
obiccts or for any exhibition or for any public, genei^ or useful 
object; 

(k) the acquisition, construcrion, maintenasce and alterarion of 
any building or works necessary or convenient f(»r the purposes of 
the company: 

(l) selling, improving, manag^g, develtqiing, exxdum^g, 
leasing, mortgaging, disposing of or turning into account or mher- 

YYIY 
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trise deaHng with all <«• any part of the property and rights of die 
company; 

{fh) acquiring and undertaking the whde or any part of the 
business of any person or company, when such business is of a nature 
enumerated or described in ws sub*section; 

(n) doing all such other things as are incidental or conducive 
to t^e promotion or advancement of the business of the company; 

any other form of business which the Central Government 
may, by notification in the official Gazette, specify as a form of 
business in which it is lawful for a banking company to en^ge. 

(2) No banking company shall engage in any form of business 
other than those referred to in sub-section {/). 

Sub-s. (1) of this section is based on s. 277F (now repealed), and sub>8. (2) is based 
on sub-$. (2) of s, 277G (now repealed) of the Indian Companies Act ante. Compare 
them. 

7. After the expiry of two years from the commencement of 
this Act, no company other than a banking company, shall use as 

part of its name any of the words “bank”, 
“banker” or “banking” and no company shall 
carry on the business of banking ‘in India”, 
unless it uses as part of its name at least one of such words: 
Provided that nothing in this section shall apply to any association 
of banks formed for the protection of their mutual interests and 
registered under section 26 of the Indian Companies Act, 1913 
(\ai of 1913). 

This section was recast by the Select Committee with the following observation: 
**Wc see no reason why existing banks should be exempted from having fo use as 
part of their name, one of the words 'bank’, 'banker’ or 'banking', if they actually 
carry on the business of banking. We have, therefore, omitted the proviso to sub- 
clause (1) and, incidentally, have recast the whole of tins clause so as to bring out the 
prohibition contained Uicrein more prominently." 

Commencement of the Act. —16th March, 1949— See notes to xub-r. (^) of x. / onic 

Compares Proviso to s. 277F of the Indian Companies Act, 191S. 

In this section the words within inverted commas have been substituted for other 
words by the Banking Companies (Amendment) Act, 1950 read with the Adaptation 
of Laws Order, 1950. 

Proviso,—See s. 26 of the Companies Act and notes thereto ante* 

8. Notwithsmnding anything contained in section 6 or in any 
contract, i\p banking company shall directly or indireedy deal in 

Prohibtti<m of trading. oi gOOdS, 

. . except m connection with the realisation of 

Mcmty given to or held by it, or engage in any trade, or buy, sell 
or bar^ goods for others otherwise than in conneettpa with bills 
of «diange reaived for coUecdon or negociadon or with such of 
Its ousiness as is referred to in clause (i) of sub-seetton of secdon d: 
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Pnmded tliat this section diall not apply to any such buiwess as 
aloresaid which was in the course of beme transacted on the com¬ 
mencement of this Act, so however, that me said business shall be 
completed before the expiry of one year from such commencement. 

Explanation .—^For the purposes of this section, “goods” means 
every kmd of movable property, other than actionable daims, stocks, ' 
shares, money, buillion and specie, and all instruments referred to 
in clause {a) of sub-section (/) of section 6. 

This was clause (9) of the Bill. €1, (8) thereof was oBtitted by the Select Committee. 

This section '*is intended to f»rohibit a bank from engaging directly or indirectly 
in trading activities and undertaking trading risks in ad^tion to ordinary banking 
risks. Certain banks have been found to engage in such aaivtties under the guise of 
agency business**—iVofes on Clauses. 

Commencement of the Act.--See notes to the previous section. 

9.'' Notwithstanding anything contained in section 6, no 
banking company shall hold any immovable property howsoever 
acquired, except such as is required for its own 
awiT**** *** use, for any period exceeding seven years from 

the acquirition thereof or from the commence¬ 
ment of this Act, whichever is later or any extension of such period 
as in this section provided, and such property shall be disposed of 
within such period or extended period, as the case may be: 

Provided that the banking company may, within the period of 
seven years as aforesaid, deal or trade in any such property for the 
purpose of facilitating the disposal thereof: 

Provided further that the Reserve Bank may in any particular 
case extend the aforesaid period of seven years by such period not 
exceeding five years where it is satisfied that such extensum would 
be in the interests of the depositors of the banking company. 

This was clause (10) of the Bill wlikh was recast by the Select Committee with the 
following obser\ati<m. '^The use of the words ‘being assets in respect of whidi it is 
not lawful under the said sections for the company to transact business* is not appro* 
priate in view of the business which banks are allowed to transact. We have therefore 
recast this dause so as to spedfy dearly what transactions banks are prohibited from 
CEiTying on.*' 

Commencement of the Act .—Sec notes to s. 7 ante. 

Prohibition of employ* 

'-•l®' (/) No banking compH.^- 

forms of emptoymeiiL 

to) shall employ or be managed by a managing agent, or 

{b) shall employ any person— 

(t) who is (Mr at any time has been adjudicated insolvent, 
or has suspended parent or has compounded with his 
creditors, of who is or lias been conviaed by a criminal Court 
of an o&noe involving moral turpitude; or 
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(it) whose remuneration or part of whoM remuneration 
takes the form of commission or of a share in the profits of 
the company; or 

(ill) whose remuneration is, according to the normal 
standards prevailing in banking business, on a scale dispro* 
p(»rti(mate to the resources of the company; or 
(c) shiiU be managed by any person— 

who is a director of any other company, not being a 
subsidiary company of the banking company; or 

who is engaged in any other business or vocation ; or 
who has a contract with the company for its manage¬ 
ment for a period exceeding five years at any one time: 

Provided that the said period of five years shall, in 
relation to contracts subsisting on the 1st day of July, 1944, 
be computed from that date: 

1 Provided further that any contract with the company for 
its management may be renewed or extended for a further 
period not exceeding five years at a time if and so often as 
the directors so decide. 

(2) If any question arises in any particular case whether the 
remuneration is, according to the normal standards prevailing in 
banking business, on a scale disproportionate to the resources of the 
company for the purpose of sub<lause (m) of clause (b) of sub¬ 
section (/), the decision of the Reserve Bank thereon shall be final 
for all purposes. 

This was clause 11 of the Bill. It embodies the new section 277HH (now repealed) 
of the Indian Companies Act supplemented by a provision disallowing the employment 
of managing agents under some other name, or on a salary' disproportionate to the 
resources of the bank, or of a person who is a director of any other company not 
being a subsidiary of the banking company or who is engaged in any other business 
or vocadon—iVotei on Clauses, 

This section has however been recast by the Select Committee in the light of the 
following observation made by them: ‘*lt has been represented to m that the pro* 
hibition of the employment by a banking company of any person who is engaged in 
any other business or vocation would prevent banking companies from employing part- 
time employees, like legal advisers and so on, which the framers of the Bill did not 
intend. We also think that a person who has been adjudicated insolvent or has been 
convicted of any offence involving moral turpitude should not be employed by any 
banking company. We also think that the requirement as to the renewal or extension 
for a further period of contracts of management being subject to the approval of 
the shareholders should be omitted because we fear that the continuity of policy and 
the integrity of administration of banking companies may thereby be adversely effected” 

Sub-s, (/), el, (6), sub-cL (f). £xmpfiofi.-<~Tlie Central Govcminent has declared 
that for a period of six months with cffca from the 16th March, 1949 (the date o£ 
coming into force of tlic Act) the provisions of this sub-dausc so far as they relate 
to the employment of any person who is or at any time has been adjudicated insolvent, 
ot has suspended payment or has compounded with his creditors, not »pp£y 
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tp any bauldiig c^pany. f^ide Gmitti of India Extraardimlfy dated 16th March, 1949. 
See mm under «. 5S po$t 

Subs. </), cl (<r), sub-ch. (i) and (ii). £xei»papn-—The Central Govcmmait has 
declared that lor a period of six months with effect from the 16th March, 1949 (the date 
of coining Into force of the Act) the provisions of these sub^clauses (i) and (it) shall 
not apply to any banking company. Vide Gazette of India Extraordinary dated 16th 
March, 1949. notes to s. 5B post. 

The aforesaid exemptions have been allowed to enable the banks sufficient time to 
make necessary adjustments for complying with the requirements of the Aa. 

11. (/) Notwithstanding anything contained in section 103 of 
the Indian Companies Act, 1913 (Vll of 1913), no banking company 
in existence on the commencement of this Act, 
Rmuirement as to shall, after the expiry of three years from such 
Mjd na^es!* '*** ** Commencement or of such further period not 
exceeding one year as the Reserve Bank, having 
regard to the interests of the depositors of the company, may think 
fit in any particular case to allow, carry on business “in India”, and 
no other banking company shall, after the commencement of this 
Act, commence or carry on business “in India”, unless it has paid-up 
capital and reserves of such aggregate value as is hereinafter required 
by this section. 

(2) In the case of a banking company incorporated “outside 
India”, the aggregate value of its paid-up capital and reserves shall 
not be less than fifteen lakhs of rupees, and, if it has a place or 

f )laces of business in the City of Bombay or Calcutta or both, twenty 
akhs of rupees: 

Provided that no such banking company shall be deemed to 
have complied with the provisions of tnis sub-section, unless it 
deposits and keeps deposited with the Reserve Bank an amount not 
less than the minimum required by this sub-section, either in cash 
or in unencumbered approved securities or partly in cash and partly 
in such securities. 

(3) In the case of any banking company to which the provisions 
or sub-section (2) do not apply, the aggregate value of its paid-up 
capital and reserves shall not be less than— 

{i) if it has places of business in more than one “State”, 
five lakhs of rupees, and if any such place or places of business 
is or arc situated in the City of Bombay or Calcutta or both, 
ten lakhs of rupees; 

(1^) if it has all its places of business in one “State” none 
of which is situated in the City of Bombay or Calcutta, one lakh 
of ra{wes in respect of its pnncipal place of business, Uus ten 
^ottsand rupees in resist of eacti of its other places of ousiness 
situated in ^ same district in which it has its principal place 
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of busuuiss, plus twenty-five thousand rupees in respect of cadi 
pl^ce of business situated elsewhere in the “State” otherwise 
than in the same district: 

Provided that no banking company to which this clause 
applies shall be required to have paid-up capital and reserves 
exceeding an aggregate value of five lakhs of rupees: 

Provided further that no banking company to which this 
clause applies and which has only one place of business, shall 
be required to have paid-up capital ana reserve exceeding an 
aggregate value of fifty thousand rupees; 

(«i) if it has all its places of business in one “State” one 
or more of which is or are situated in the City of Bombay or 
Calcutta, five lakhs of rupees, plus twenty-five thousand rupees 
in respect of each place of business situated outside the City of 
Bombay or Calcutta, as the case may be: 

Provided that no banking company to which this clause 
applies shall be required to have paid-up capital and reserves 
exceeding an aggre^te value of ten lakhs of rupees. 

Explanation .—^For the purposes of this sub-section, a place 
of business situated in a “State” other than that in which the 
principal place of business of the banking company is situated 
shall, if it is not more than twenty-five miles distant from such 
principal place of business, be deemed to be situated within the 
same ^‘State” as such principal place of business. 

(4) Any amount deposited and kept deposited with the Reserve 
Bank under the proviso to sub-section (2) by any banking company 
incorporated “outside India” shall, in the event of the company 
ceasing for any reason to carry on banking business “in India”, be 
an asset of the company on which the claims of all the creditors of 
the company “in India” shall be a first charge. 

(5) For the purposes of this section “value” means the real or 
exchangeable value, and not the nominal value which may be 
shown m the books of the banking company concerned. 

(6) If any dispute arises in computmg the aggregate value of 
the paid-up capital and reserves of any banking company, a determi¬ 
nation thereof by the Reserve Bank shall be final tor tl^ purposes 
of this section. 

This was clause 12 of the Bill. It follows the provisions of s. 2771 repealed) 
of the Indian Companies Act wbidt may be conifnued with the mow detailed provinons 
of the present section. 

‘One of the chief defects of the Indian banking system is the weik votoeniW* 
capital structure of the vast majmity of banks, as evidenced by the fact that during th* 
y«rg 19S4-45, no less than 715 banking companies were liquidated or wound up, most 
of which possessed very poor ca^I resources. Even the nrinitw^ of ju. g0,000 pres- 
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alt>edi tbe Indian Companlea Act te banks incorporated after the 15th JaniUtry* 
1937, is low as compared with many other countries, notwithstanding the lower standard 
of wealth of India. Another defect in the present banking system is the undue ccmj 
centration of banking c^ces in a few cities and towns whereas a very large number of 
small towns have no banking facilities. Small banks with low capiul have also ^ 
tendency to open branches in larger towns which have already sufficient bankin|^ 
facilities. Clause 12 (1) seeks to remedy these defects. In the case of banking companies 
incorporated outside India, the provisions as regards capital do not alEord any real 
protection, hence the safeguarding provisions of sub clause {2)”---Notes on Clauses, 
This clause of the Bill was ie>drafted by the Select Committee and split up into 
the present sections 11 and 12. They did not however make any changes of substance. 

Amendment .—In this section at the several places the words within inverted 
commas have been substituted for other words by the Banking Companies (Amendment) 
Act, 1950 read with th^>54aptation of Laws Order, 1950. 

Commencem^fMSf Act.^-'^^Set notes to s. 7 ante. 

See s. 103 Companies Act and notes thereto ante, 

caS“.Stocri4|SJiS banking company shall carry on 

and authorise^^pitai, business “in India , unless it satisfies the 

aSLhoS following conditions, namely: — 


>. (*) that the subscribed capital of the company is not less 
than one half of the authorised capital, and the paid-up capital 
is not less than one half of the subscribed capital ana that, if 
the capital is increased, it complies with the conditions pres¬ 
cribed m this clause within such period not exceeding two years 
as the Reserve Bank may allow; 

that the capital of the company consists of ordinary 
shares onljior of ordinary shares and such preference shares 
as may ha^ been issued prior to the 1st day of July, I94f ; 

tjwt, subject to the provisions contained in dausc (w) 
hereof, the voting rights of any one shareholder, whether a 
preference shareholder or an ordinary shareholder, are strictly 
proportionate to the contribution made by him to the paid-up 
capital of the company ; 

(iv) that the voting rights of any one shareholder do not 
exec^ five per cent, of the total voting rights of all the share¬ 
holders: 


Provided that nothing contained in this seaion shall apply to 
anj^banking company incorporated before the 15th day of January, 


This wss kiM. (S) of the Bill. Sec the para before ‘'AmendiBent*' in Uie 
(KMOt to the pnvioin wetion and the Notes on Clauses referred to in s. 11. 

dmendment.—In tliii seaion die words udthin inverted oosunas have bees 
Mdistitnted lor other words by tbe Bankit^ Companies (Amendment) Act, 19S0 seed 
«4tb tbe Adi^iaUan «f laws Order, I9S0. 

J$th /nmsKry, iOir wm the date ob whidi the Companies AaaanAaiaitt 
Art XXQ Of 1M6 easM tarn lOMK. 
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• 13. Notwithstanding anything to the contrary contained in 
sections 105 and lOSA of the Indian Companies Act, 1913 (VII of 
1913), no banking company shall pay out 
Restrictioii on commis- directly ot indirectly by way of commission, 
brokerage, discount or remuneration in any 
form in respect of any shares issued by it, smy 
amount exceeding in the aggregate two and one-half per cent, of 
the paid-up value of the said shares. 

This section seeks to impose a limitation on the commission payable on the issue 
of shares by a bank— Notes on Clauses, 

See ss. 105 and 105A of the Companies Act and notes thereto ante, 

^ 14. No banking company shall create any chj|rge upon any 
prohibifton of charge Unpaid capital of the company, and any such 
on unpaid capital charge shall be invalid. 

This section reproduces s. 277J (now repealed) of the Indian Companies Act 
—Notes on Clauses, 

15. No banking company shall pay any dividend on its shares 
until all its capitalised expenses (including preliminary expenses, 
organisation expenses, 3iare-selling commission, 
m^of^dividmd *** brokerage, amounts of losses incurred and any 
other item of expenditure not represented by 
tan^ble assets) have been completely written off. 

“Payment of dividend when capitalized expenses arc outstanding is against the 
canons of sound banking, hcncc the prohibition*'— Notes on Clauses. 

Sub'S. (2) of the Bill which sought to put a limit on the ate of dividend wa« 
deleted by the Select CommttU'c with the follow-ing observation r **In our opinion, 
the qiie*vtion of limitation of dividends should be considered with reference to companies 
generally and it is not desirable to make a separate provision for banking companies 
alone on this matter in anticipation of any general decision that may l>c arrived at 
At present the subject matter of limitation of dividends is regulated by an Ordinance 
We have therefore omitted sub-clause (2)." 

M6. No banking company incorporated "in India” shall have 
Prohibition common US a director any person who is a director of 
of another banking company. 

This section is intended to prevent interlocking of directorates between banking 
companies— Notes on Clauses, 

Amendment, —^Tbe words within inverted commas have been substituted for other 
words by the Banking Companies (Amendment) Act. 1950» read with the Adaptation 
of Laws Order, 1950. 

Exemption, —In exercise of the powers conferred by s. 5S post and on the recom¬ 
mendation of the Reserve Bank of India the Central Gfnremsnmit lias been pleased to 
declare that for a period of six months with effect from the 10tli Maieh, 1949 (the 
date of coming into force of the Act) the provisions of the present secUon (s. Iff) shall 
not apply to any company--Pide Notificatim No. F !/49 dMod mh Match, 

1949 published in the Gazette of India Etetmordinary of 16th Marche WP. 
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17. Eveiy bankmg company incorporate “in India” idkali 
maintain a reserve &n(£ and dbail, oiit of the net profits of each 

. . y ^ year and before any dividena iS dedared^ 

transfer a sum equivalent to not kss than 
twenjiy per cent, of such profits to the reserve fund until the amount 
a£ the said fund is equal to the paid-up capital. 

Explanation .—^For the purposes of this section, the expresMon 
“net profits” shall have the meaning assigned to it in sub-section (3) 
of section 87C of the Indian Companies Act, 1913 (VU of 1913). 

This section ^'more or less embodies sub-sections (1) and (2) of section 277K (now 
repealed) of the Indian Companies Act, Sub-section (3) of that section has been 
omitted in view ot clause 25 of the Bill (now s. 24) which provides for a general 
reserve **—Notes on Clames. 

For the words **dedared proBis*’ in the Bill the words “net profits** were substituted 
by the vSclect Committee as the ‘*word8 *net profits* have Ijccn defined in section 87C 
of the Indian Companies Act, 1945.** 

The Explanation was thus added to the section. See notes to s, 87C etife. 

Jmendmeni.^The >vords within inverted commas have been substituted for ocher 
words bv the Banking Companies (Amendment) Act, 1950, read with the Adaptation 
of Laws Order, 1950 

18..' Every banking company nor being a scheduled bairk shall 
maintain by way of cash reserve in cash vim itself, or in an account 
_ opened with the Reserve Bank, or partly in 

s rewrve. itself and partly in such Recount, a 

sum equivalent to at least two per cent, of its time liabilities and 
five per cent, of its demand liabUitics and shall file with the Reserve 
Bank before the fifteenth day of eve^ month three copies of a 
statement of the amount so held on Friday of each week of the 
preceding modth with particulars of its time and demand liabilities 
on each Friday. 

This section follows sub-s (1) of s 277L (now repealed) of the Indian Companies 
Act. Sub s, (2) of 8. 277L which defines the terms **demand liabilities** and **time 
Ubilities**, has been removed to s. B^Notes on Clauses. 

IV. (/) A banking company shall not form any subsidiary 
company except a subtidiary company formed fear one or mofc of 
the following purposes, namely, the vpdertok- 
m executing of trusts, the undcrtalong 
of the administration of estates as executor, 
trmj^e or_pt|}firwise, the providing of safe depotit vaults or, with 
the*^vioiu pennistion in writing of the Reserve Bank, such othor 
purpb^ as are incidental to business of banking. 

{2) Save as orovided in subjection (/), no banking company 
timl) h(dd shares m any company, whether as pledgee, mortga^ or 
d>sQ|u|g,^p^ilEt)«r, td! an amount exceeding thirty per cent w 

XXX 
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paid-up share capital of that company or thirty per cent of its own 
paid-up share capital and reserves, whichever is less: 

Ihovided that any banking company which is on the date of the 
commencement of this Act holding any shares in contraventitm of 
die provisions of this sub-section shall not be liable to any penalty 
therefor if it reports the matter without delay to the Reserve Bank 
and if it brings its holding of shares into conformity with the said 
provisions within such period, not exceeding two years, as the 
Reserve Bank may think fit to allow. 

(3) Save as provided in sub-section (1) and notwithstanding 
anything contained in sub-section (2), a banking company shall not, 
after the expiry of one year from the date of the commencement of 
this Act, hold shares, whether as pledgee, mortgagee or absolute 
owner, in any company in the management of which any managing 
director or manager of the banking company is in any manner 
concerned or interested. 

“This clause is intended to prevent banks from carrying pn trading activities h> 
acquiring a controlling interest in non banking companies. It follows the lines ot 
section 277M {now repealed) of the Indian Companies Act with certain modifications. 
The limitation on the amount of investment by a banking company in the shares of 
a non-banking company has been based with reference to the share capiial ol the 
banking company as well as of the company whose shares arc purchased and the 
percentage has been reduced to 20 per cent. The words 'paid up share capital* ha\c 
been substituted for the words issued share capital* as the latter term is somewhat 
confusing and is used indiscriminately. 

“The proviso to section 277M (2) of the Indian Ck>mpanics Act has liccn omitted 
as there is no reason why the exemption made in favour of old share-holdtugs should 
be perpetuated. It is also desirable that banking companies may 1:>6 allowed by the 
Reserve Bank a period not exceeding two years to bring their share-holding into 
compliance with the provision and that they should be exempted from [>enaUy in case 
of purely inadvertent and temporary breaches of the provision*’— Notfi, on Clauses. 

The Select C^omraittce observed: “Wc think that the reduction as respects the* 
holding of shares in any company by a banking company from 40 per cent, as provided 
in the Indian Companies Act, 191S, to 20 per cent, which was made to prevent banking 
companies from acquiring control over non-kinking companies, would in effect unduly 
interfere with the legitimate business of banks and might also introduce an clement of 
uncertainly in the credit arrangements of banks with investors and stock brokers. Tl*c 
majority of us arc therefore of opinion that the percentage should be restored to 40/* - 

For the definition of “subsidiary company**, see sub-s. (2) of s. 2 of the Indian 
Companies Act and notes thereto ante. 

Dates of commencement of the del.—I6th March, 1949 (sec notes to sub-s, (5) to 
8. 1 ante, 

20. (/) Notwithstanding anything to the contrary contained 
in section 54A of the Indian Companies Act, 1913 (VII of 1913), no 

itouw™. „ !.». »ny Joan, or 

*nd advances. agvanccs on the security or its own shates, or 

grant unsecured loans <x advances to any its 
daectors or to or private companies in which it or any hi. its 



APit K} tHE fiANKmO COMPANIES ACT <^IAN) 2aS 

directors is interested as partner or mana^g aeent or to aiof 
iinlbdii^ials, firms or private companies in cases wEere any o£ dus 
directors is a guarantor^ 

(2) Every banking company shall, before the dose of the month 
succeeding that to which tne return relates, submit to the Reserve . 
Bank a return in the prescribed form and manner, showing all 
unsecured loans and advances granted by it to companies in which 
it or any of its directors is interested as direaor or managing agent 
or guarantor. 

(3) If on examination of any return submitted under sub¬ 
section (2) it appears to the Reserve Bank that any loans or advances 
referred to in that sub-section are being granted to the detriment of 
the interests of the depositors of the bailing company, the Reserve 
Bank may, by order in writing, prohibit the banking company from 
panting any such further loans or advances or impose such restric¬ 
tions on the grant thereof as it thinks fit, and may by like order direct 
the banking company to secure the repayment of any such loan or 
advance within such time as may be specified in the order. 

'‘Past failures of several banks in India have been due mostly to indiscriminate 
advances to directors or their concerns. An absolute and unqualified ban on sueh 
iraitsaciions would, however, result in depriving the banks of the advantage of having 
on their directorate important and cx{>erienccd industrial magnates. A check h 
therefore prescribed on advances to directors and their concerns''—A’o/er on Clauses, 

The Select Committee observed: “It has been represented to us that the pro¬ 
hibition in respect of unsecured loans made to a private company any director of 
which is also a director of the banking company advancing the loan would have the 
effect of compelling the private company to divert all its business to otlier quarters, 
and this, in our opinion, is certainly not desirable. On the other hand, we think that 
the prohibition should apply to any individuals, firms or private companies in cases 
where any of the directorates of the banking company is a guarantor." They aaxNcd* 
ingly amended the last portion of sub s. (1) of this section. 

See s, 54A of the Cbinpanies Act and notes thereto ante. 

21. k{1) Where the Reserve Bank is satisfied that it is neces¬ 
sary or expedient in the public interest so to do, it may determine 
the policy in relation to advances to be followed 
Power of RMerve Ba^ fey banking companies generally or by any 
banking companiat, baiuung Company m parucular, and when the 
policy nas been so determined, all banking 
companies or the banking company concerned, as the case may be, 
shall be bound to .fqUpw the policy as so deKrmiaed. 

(2) mtEW prejudice to the generality of the power v^ed in 
the Reserve Bank tmder sub-secdon (i), the Reserve Bank may g^ve 
diremon. to coo^c^ eithw gweraDf «to any t^g 

comj^y or of banking compames m particular, as to the nur- 
pcfieslbr which advances may or may not be made, the max'^nrlb 
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be maintained in re^ct of secured advances and the rates (^. is^tei:^ 
to be charged on advances, and each banking cconpany shall be 
bound to comply with any directions as so given. 

This section was introduced bf the Selea Ck>minittee with the following observa* 
tfon: *‘Wc think it desirable that the Reserve Bank should be given powers so give 
directiom to banks in r^ard to tlidr lending policies so that where necessary, credit 
facilities may be controlled with a view to checking speculation or rising prices.** 


v^2. (/) Save as hereinafter provided, no company shall carry 
on banking ousiness in ^‘India^’ unless it holds 
licen^ of banking ^ licence wanted by the Reserve Bank 
such behalf. 


companies. 


in 


(2) Every banking company in existence on the commencement 
of this Act, before the expiry of six months from such commence¬ 
ment, and every other company before commencing banking 
business “in India”, shall apply in writing to the Reserve Bank for 
a licence under this section: 

Provided that in the case of a banking company in existence on 
the commencement of this Act, nothing in sub-section (I) shall be 
deemed to prohibit the company from carrying on banking business 
until it is granted a licence in pursuance of sub-section (2) or is by 
notice in writing informed by the Reserve Bank that a licence cannot 
be granted to it: 

Provided further that the Reserve Bank shall not give a notice 
as aforesaid to a banking company in existence on the commence¬ 
ment of this Act before the expiry of the three years referred to in 
sub-section (/) of sectiem 11 or of such further period as the Reserve 
Bank may under that sub-section think fit to allow. 

,,(3) Before granting any licence under this section, the Reserve 
Bank may require to be satisfied by an inspection of the books of 
the company or otherwise that all or any of the following conditions 
are fulfilled, namely: — 

(a) that the company is in a position to pay its depositors 
in full as their claims accrue ; 

■^b) that the affairs of the company are not being con- 
duCTed to the detriment of the interests of its depositors ; 

if) in the case of a company incorporated ^outside India” 
^t the Government or kw or the country in which it is 
incorporated does not discriminate in any way against banking 
compames registered in “India”, and that me company com¬ 
plies with dl the provisions of this Act, applicable to banking 
comp^es incorporated “outside India”. 

(4) The Reserve Bank may— 

(a) cancel any Jkepce granted under this section where 
any of the conditions set out m subjection (3), on die fulfilment 
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of which it wOTirtd to be satisfied when granting the licence, 
cc^s to y fuffified or if the company Ceasp to carry on bank¬ 
ing busineM '*in India” or goes into liquidation; 

v(f») at qny time after granting a licence under this section 
require that any of the said conditions, on the fulfilment of. 
which it did not require to be satisfied when granting the licence, 
shall be fulfilled to its satisfaction within such time as it may 
specify, and if the condition is not so fulfilled, cancel the licence. 

(5) Any banking company aggrieved by the cancellation of its 
licencfi. Milder sub-section (4) may ^peal to the Central Government, 
and the decision of the Central C^vernment on such appeal shall 
be final. 

This wab clause 21 of the Bill. “When the Reserve Bank*s original 'proposals 
for Indian Bank Act* were circulated in 1940, suggestions were received that a 
system of licensing foreign banks doing business in the Provinces of India should 
be introduced. The Banking Inquiry Ck^mmiltce had also recommended that banks 
should he required to take out licences from the Reserve Bank, such licences being 
giantcd freely to the existing banks/* This section seeks to introduce a comprehen^ve 
system of licensing of banks by the Reserve Bank, the giant of the licence being 
dependent upon the maintenance of a satisfactory financial condition subject to the 
further qualification in the case of foreign banks that their country of origin does not 
discriminate in any manner s^inst banks registered in the provinces of Indiz-^Notes 
on Clauses. 

As a matter of drafting the Select Commitree recast sub ss, (1) and (2). 

Amendments ,—^In this section at the se\'eral places the words within inverted 
commas iiave been substituted for otlier words by the Banking Companies (Amendment) 
Act, 1950, read with the Adaptation of Laws Order, 1950. 

Commencement of the Act. —16ih March, 1949 [see notes to sub<$. (3) of s. 1 ante.] 

23. “No banking company shall open a new place of business 
in any part of India or change, otherwise than within the same, city, 
_ . , , town or village, the location of any existing 

o{ new, and tnmiSto <3 place of business situated m any part of India, 
o^ng, placet u buai- and no banking company incorporated in India 
shall open a new place of business outside 
In^a or change, otherwise than within the same city, town or villa^ 
in 'any country or area outside India, the location of an exisring 
place of business situated in that country or area without first 
obtmning Ae prior permission in writing of the Reserve bank” ; and 
before giving any such permission the Reserve Bank may require 
to be satisfied by an inspection under section 35 or otherwise as to 
the financial condition and history of the company, the general 
characmr of its management, the adequacy of its capital structure 
and earning prospects and riiat public interest will be served by tbe 
opening or, as the case may be. change of location, of the place 
cl business; 
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Provided that nothing in this section shall apply to the opening 
for a period not exceeding one month of a temporary place <« 
business within a city, town or village or the environs thereof within 
which the banking company already has a place of business for the 
purpose of affording banking faciliaes to the public on the occasion 
of an exhibition, conference or mela. 

Explanation .—^For the puipose of this section “place of business” 
includes any sub-office, pay-office, sub-pay-office and any place of 
business at which deposits are received, cheques cashed or moneys 
lent. 

This was clause 22 of the BUI. This section is based on the provisions of (i) 

and (ii) of s. 3 of the Banking Ciompanies (Restriction of Branches) Act, 1946 (now 
repealed)-~iVo/e5 on clauses. 

Amendment ,—In the beginning of this section the words within inverted commas 
have been substituted for otlier words by tlic Banking Companies (Amendment) Act, 
1950. 

24. (/) After the expiry of two years from the commencement 
of this Act, every banking company shall maintain ip cash, gold or 
unencumbered approved securities, valued at a 
^ exceeding the current market price, 

an amount which shall not at the close of 
business on any day be less than twenty per cent, of the total of its 
time and demand liabilities “in India”. 

Explanation .—For the purpose of this section liabilities shall not 
include the paid-up capital or the reserves or any credit balance in 
the profit and loss account of the company or the amount of any 
loan taken from the Reserve Bank. 

(2) In computing the amount for the purposes of sub-section (/), 
the deposit required under the proviso to sub-section (2) of sec¬ 
tion 11 to be made with the Reserve Bank and any balance main¬ 
tained by a banking company with the Reserve Bank or its agent or 
both, including in me case of a scheduled bank the balance required 
under sub-section (/) of section 42 of the Reserve Bank of India 
Act, 1934 (II of 1934), to be so maintained, shall be deemed to be 
cash maintained. 

(3) For the purpose of ensuring compliance with the provisions 
of this section, every banking company shall, not later than fifteen 
days after the end of the month to which it relates, furnish to the 
Rescue Bank in the prescribed form and manner a monthly return 
showing particulars of its assets maintained in accordance with this 
section, and its time and demand liabilities at the close of business 
on each Friday during the month, or if any Friday is a public 
hoh^y under the Negotiable Instruments Act, 1881 (XVI of 1881), 
at the close of business on the preceding working day. 
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Thb was dame 2$ o£ tJbe Bill* **Thu dame is an attempt to prescribe by law 
wbat has already been recognised as sound banking practice, vh,, that a bank should 
keep a reserve of cash and liquid assets to meet its demand liabilities. One oC the 
worst defects of Indian banking is the propensity of the smaller banks to overtrade at 
the expense of liquidity and it seems best to Insist on all banks maintaining a reasonably 
large proportion of this cover in the form of cash or trustee securities as defined in the " 
Indian Trusts Act, excluding immovable property. The proportion of 20 per cent, 
is in accordance with the actual practice followed by smaller banks’*— Notes on Clausts. 

The Select Committee redrafted sub s, (1) and in sub s. (2) they added the words 
“or its agents or both**, so that balances maintained with any agent of the Reserve 
Bank may also be regarded as part of the liquid assets. 

Commencement of the Act. —Ifith Marcli 1949. See notes to $ub‘S. (S) of s. I ante. 

Amendment.^n sub-s. (1) of this section the words within inverted commas have 
been substituted for other words by the Banking Companies (Amendment) Act, 1950, 
read with the Adaptation of Laws Order, 1950. 

25. (I) The assets “in India” of every banking company at the 
close of the last workinjg day of every quarter 
AsMts “in India”. shall not be Icss than seventy-five per cent, of 
its demand and time liabilities therein. 

(2) Every banking company shall, within one month from the 
end of every quarter, submit to the Reserve Bank a return in the 
prescribed form and manner of the assets and liabilities referred to 
m sub-section (/) as at the close of the last working day of the 
previous quarter. 

(3) For the purposes of this section,— 

“(a) ‘assets in India’ shall be deemed to include export bills 
drawn in, and import bills drawn on and payable in India and 
expressed in such currencies as the Reserve Bank may from 
time to time approve in this behalf and also such securities as 
the Reserve Bank may approve in this behalf, notwithstanding 
that all or any of the said bills or securities are held outside 
India” ; 

(b) “quarter” means the period of three months ending on 
the last day of March, June, September or December. 

This wfts clause 24 of the Bill. “The failure of a hank incorporated outside the 
Provinces of India which had the bulk of its deposits from the Provinces but the 
greater parr of the assets outsitie the Provinces has brought out the necessity of pro* 
tecting the interests of depositors in Indian Provinces by requiring such banks to 
maintain a reasonable proportion of their liability in the Provinces of India in the 
form of assets in the Provinces. Export bills are included in such assets with a view 
to helping Indian exports*’— Notes on Clauses. 

In this section the Select Committee made some small drafting anaendinents, and 
in the definition of ’’assets’* they included import bills drawn on and payable in Indite 

Mxemption.^The Central Govemnienc has declared that for a period six tncmtlis 
with efiect bom the 16th March, 1949 (the date of coming into force of the Act) the 
ptovislom of this section tfeatl not apl>ly to the following banking companies, namely:**^ 
0) New Bank ol India, Ltd.* Tmders* Bank, Ltd., (5) takshmi Ckimmmia! Bank, 
Ltd.^ (4) Pun|sib tdid Kndnnlr Bank, Ud., fS) frabtmi Bsmk, Ltd., (6) Chawla Bank, 
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Ltd., (7) Punjab Commerce Bank, Ltd.. (8) FrcmUer Bank. Ltd., (^) Fimt National 
Bank, Ltd., (10) Commerctal Bank of India, Ltd., (11) National Bank of SiaBcot, Ltd«» 
(]^ Colony Bank, Ltd» 

The aforesaid exemption has been granted to mitigate the hartibhips of the dis* 
placed banks. 

dmendmenfs.—-In sub-s. (S) of this section the new clause (a) within inverted 
commas has been substituted for the original clause (a) by the Banking Companies 
(Amendment) Act. 1950, In sub-s, (1) the words within inverted commas have been 
substituted for other words by the aforesaid Act read with the Adaptation of Laws 
Order, 1950, 

26. Every banking company shall, within thirty days after the 
close of each calendar year, submit a return in the prescribed form 
and manner to the Reserve Bank as at the 
end of such calendar year of all accounts “in 
India? which have not been operated upon for 
ten years, giving particulars of the deposits standing to the credit 
67 each suen account: 

Provided that in the case of money deposited for a fixed period 
the said term of ten years shall be reckoned from the date of the 
expiry of such fixed ^riod. 

This was clause 25 of the Bill. *'The intention in presaibing an annual return 
of deposits which remain unclaimed for 10 years is to enable the Reserve Bank to have 
the necessary data for consideration of the question whether deposits remaining un* 
claimed for a presaritied period should be transferred to Government making it 
responsible for meeting any claim which may be established in future. Similar returns 
are called for, in the banking legislation of Canada, and it is provided there that after 
the lapse of a certain period of years the deposits will be paid over to Government" 
—Notes on Clauses, 

Afnendtnenf,^Jn this section the words within inverted commas have been 
substituted for other words by the Banking Companies (Amendment) Act, 1950 read 
with the Adaptation of Laws Order, 1950. 

^7. (/) Every hanking company shall before the close of the 
month succeeding that to which it relates submit to the Reserve 
Bank a return in the prescribed form and 
Mon thly murtM yd manner showing its assets atid liabilities “in 

rourtn and information. tLK. (hc close of bl|SmeiM on the last 

Fri<tey of every month or if that Friday is a 
public holiday under the Negotiable Instruments Act, 1881 (XVI 
of 1881), at the dose of business on the preceding working day. 

^ The Reserve Bank may at ^y time, by notice in writing, 
require a hanking company to ftimish it within the time specified 
therein or such ftutiier time as the Reserve Bank may allow, with 
statements and infeamatitm relating to the hutinei^ pf stidt banking 
company, and without jprejudice to the generaJlty cf the ftnegoing 
power, may call for information every halfiyear the 
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I 

dtuMsificatioQ o£ adv^om dnd^inveatmcaits <d banking ncrnipanie^ in 
reipea of industry, commerce and agriculture. 

Thi& was dtose 26 the Bill. adsting retitm tinker section 42 of ^ 

Eeserve Batik Aet applies to sdieduled banks and also omits tmpomnt details 
ifivestments. For an adequate contxol of bknking development, it is necessaiy that 
the Reserve Bank should have a full picture of the banking situation of the ooimtry 
through periodical returns of assets and Uahilities. It is also de^aUe in oidet that 
the Reserve Bank may be able to discharge its TesponsibibdeB as the Central Bank of 
the country that it should be authorised to call lor information relating to their business 
horn banks ^*<—on Clauses 

In this section the words within inverted commas have been substituted for other 
words by the Banking Companies (Amendment) Aet, 1950 read with the Adaptation of 
Laws Order, 1950. 

28. The Reserve Bank, if it considers it in the public interest 
so to do, may publish any information obtained 
Pmw to pubiuh tnfor- |j under section 27 in such consolidated 
form as it thinks fit. 

This was clause 27 of the Bill *lt is desirable to authorise the Reserve Bank to 
publish in a consolidated form the information obtained by it under clause 26 (now 
s 27) if it considers such pubUcariem in the public interest ’*—Notes on Clauses, 

29u (1) At the expiration of each calendar year every banking 
company incorporated “in India”, in respect of all business transacted 
by it, and every banking company incorporated 
^^count, and balance- ""oytside India”,* in tcspct of aU business 

transacted through its oranches “in India”, 
shall prepare with reference to that year a balance-sheet and profit 
and loss account as on the last working day of the year in. the Forms 
set out in Third Schedule or as near thereto as circumstances admit: 

Provided that in the case of a banking company incorporated 
“outside India”, the profit and loss account may ne preparea as on 
a date not earlier than tw'o months before the last working day of 
the year. 

(2) The balance-sheet and profit and loss account shall be 
signed— 

'(o) in the case of a banking company incoi^rat^ “in 
India”, by tl^ manager or the principal officer of the cc«ui»my 
and where tfiicie are more than three directors of the company, 
by at least three of those directors, or where there ar not mctfe 
Aan duee dir^tbrs, by all the directors, and 

(b) in the case of a banking company maxjraraited “out- 
ttde India” by die manager or agent of the principal cffice ed 
die company “in India”. ^ . 

ii) hldtwidiM^ tbm: the balance-dbeet a banking cotn- 
i«iny is iind«3' soh-aBCiioa (I) teouM to be jw«parcd<in a focm oduar 
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tlian th« form marked F in die Tliird Schedule to the Indian Com* 
intmes Act, 1913 (VII of 1913), the requirements of that Act telat- 
Wig to the halance*sheet and profit and loss account of a company 
shall, in so far as they are not mconsistent with this Act, apply to the 
balance-sheet or profit and loss account, as the case may of a 
banking company. • 

(4) The Central Government, after giving not less than three 
months notice of its intention so to do by a noufication in the official 
Gazette, may from time to time by a like notification amend the 
Fcums set out in the Third Schedule. 


This was clause 28 of the Bill. ‘The Form F, laid down by the Indian Companies 
Act is meant for companies in general and is not suited to the special requirements of 
banking companies. Many of the smaller banks publish their balance sheets in different 
forms and there is no uniformity of presentation. The banks also close their books 
on different dates making it difficult to have a picture of die banking situation of tlie 
country as on a particular date. The Central Banking Inquiry Committee, which 
considered this question in detail, recommended a separate form of banking companies. 
As regards banks Incorporated outside the Provinces of India, there is no provision in 
the Companies Act for the publication of separate balance-sheets of their Indian busi¬ 
ness. In Forms A and B of tlic Schedule to the Banking Companies Bill, an attempt 
has been made to provide a form of balance-sheet and profit and loss account specially 
suitable for banking companies *'—on Clauses. 

Amendments .—In this section the words within inverted commas at the several 
places have been substituted for othei words by the Banking Companies (Amendment) 
Act, 1950 read with the Adaptation of Laws Order, 1950. 

Sub-s. (2 )—See s. 183 of the Companies Act and notes thereto ante. 


30. (/) The balance-sheet and profit and loss account pre¬ 

pared in accordance with section 29 shall be 
audited— 


Audit 


(a) in tire case of a banking company incorporated "in 
India”, by a person duly qualified under any law for the time 
being in force to be an auditor of companies ; 

(b) in the case of a banking company incorporated "outside 
India”, either by such an auditor as aforesaid, or by a person 
duly qualified to be an auditor under the law of the country in 
which the company is incorporated. 

(2) The Auditor shall have the powers of, exercise the functions 
vested in, and discharge the duties and be subject to the liabilities 
and pei^ties imposed on, auditors of companies by section 145 of 
the Indian Companies Act, 1913 (VII of 1913). 

(3) In addition to the matters which under the aforesaid Act 
me auditor is required to state in his report, he diall, in tiie case of 
a banking company incorporated "in fodia”, state in his report,— 

(a) wheAer or not the information and exphuqadon re¬ 
quired by him have been found to be satisfsbctnry; 
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(&) whetjber or not die transacticms tJbe c<»npany wlnldi 
have come to his notice have beoa within the powers of me canor 
paay; 

(c) whether or not the returns received from branch offices 
of the company have been found adequate for the purposes of 
his audit; 

{dS whether the profit and loss accotmt shows a true balance 
of profit and loss for the period covered by such account; 

(e) any other matter which he coxisiders should be brought 
to the notice of the shareholders of the company. 

This was clause 29 of the Bill. This section provides for the audit of the statements 
prescribed under s. 29--iVol« on Clauses, 

i<uditorr.*-'*$ee ss. 144 and 145 of the Ck>mpanles Act and notes thereto ante. 
Amendments ,—In this section the words within inverted commas at the several 
places have been substituted for other words by the Banking Companies (Amendsnent) 
Act, 1950 read with the Adaptation of Laws Order, 1950. 

31. The accounts and balance^heet referred to in section 29 
together with the auditor’s report shall be published in the prescribed 

„ ^ , , manner, and three copies thereof shall be fur- 

mshed as returns to the Reserve Bank within 
three months from the end of the period to which they refer; 

Provided that the Reserve Bank may in any case extend the 
said period of three months for the furnishing of such returns by a 
further period not exceeding three months. 

This was clause SO of the Bill. **At present, some of the banks publish their 
balance-sheets after a considerable period from the date to which they relate so that 
the position of the banks remain unknown for an unduly long perit^. The clause 
remedies this defect—Police on Classes. 

32. (/) Where a banking company in any year furnishes its 
balance-sheet and accounts in accordance with the provisions of 

section 31 it may, or when it is a private com- 
of bakDce-oheets pany, shall, at the same time send to the 
to *** registrar three copies of such balanc^sheet jE^d 

accounts and of me auditor’s report, and where 
such copies are ao sent, it shall not be necessary for the company, 
to Kle epoies of die ba^ce-sheet and accounts with the re^strar as 
reqimed oyjub^ctidn (I) of section 134 of the Indian Companies 
Act, 1^13 (Vll of 1913), and such copies so sent dhall be cha^eable 
with the same fees and shall be dealt with in all respects as if they 
were filed in aocorduice with that section. 

(2) When in pursuance of sub-section (2) of section 27 the 
Reserve Bank requires any additional statement or informatiQii in 
connection with the balan(»-dieet and accounts fumidbed under 
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MCticm 31, tiie baitluiig company shall, when supplying abatement or 
uiIbnMtion, send a copy thereot to the registrar. 

This was clause SI of the Bill. Hits section is based on s. 17 of Uie Ifisurance 
Aet» IB881. 

See s* 134 of the Companies Act and notes thereto ante. 

Every bairking company incorporated “outdde India” 
shall, not later than the first Monday in August of any year in which 
it carries on business, display in a conspi* 
hfcm- cuous place in its principal office and in every 
“««■ branch office “in Indi^ a copy of its last 
“ * *' audited balance-^cet and jprcmt and loss 

account prepared under section 29, and shall keep the copy so dis¬ 
played until replaced by a copy of the subsequent balance-sheet and 
profit aiid loss account so prepared, and every such banking company 
shall display in like manner copies of its complete audited balance- 
sheet and profit and loss account relating to its banking business as 
soon as they are available, and shall keep the copies so displayed until 
copies of such subsequent accounts are available. 

This was clause 32 of the Bill. **There is no provision in the Indian Ck>mpanie.s 
Act lor the publication of balance sheets by banking companies incorporated outside 
the Provinces of India similar to that contained in section 136 applicable to companicb 
incorporated in the Provinces of India. This clause provides for uniformity of treat¬ 
ment as regards the publication ot balance•sliects’*~~A"o/cr on Clauses, 

Compare s. 136 of the Indian Companies Act ante. 

Amendment ,—^In this section the words within inverted commas have been 
substituted lor other words by the Banking C.ompanies (Amendment) Act» 1950 read 
with the Adaptation of Laws Order, 1950. 

34. Nothing in this Act shall apply to the preparation of 
accounts by a banMng company and the audit and submission there¬ 
of in respect of any accounting year which has 
expired prior to the commencement of this Act. 
and notwithstanding the other provisions of 

this Act, such accoimts shall be prepared, audited and submitted in 
accordance with the law in force immediately before the commence¬ 
ment of this Act. 

This was clause 33 of the BUI. This section provides for the period of transition 
and follows section 17A of the Insurance Act, 1938 —on Chmes. 

Commencement of the Act. —16th March, 1949. See notes to sub*s. (3) of s. 1 ante, 

35. (/) Notwithstanding anything to the contrary contained 
in section 138 of the Indian Oimpanies Act, 1913 (^I of 1913), the 

Roerve Bmk at any may, and on bring 
du-ected so to do by the Central Govcarumwit 
SWl, cause an mspectiph to be made by one or more dt its officers 
of any banMng confpany and in boc^ and accounts; and the Reserve 
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Bank^sl!^ inipply to ^ banking company'a copy of its xeport cm 
sucli mm^on. 

^2) it shall, be the duty of every director or o&ef offipr of ^ 
banking company to.rngduce to any officer making an inspection 
under sub-section (/) ml such ^^ks, accounts and other documents 
in his custody or power and to furnish him widi any statements and’ 
ihicS^ation felanng to the afEairs of the banking company as the 
said officer may require of him wiAin such time as the said officer 
may specify. 

(3) Any perstm making an inspection under subsection (i) jmay 
examim on oath any director or other officer of the banking company 
in relation to its bu^ess, and may administer an oath accordingly. 

0) The Reserve Bank shall, if it has been directed by the 
Central Government to cause an inspection to be made, and may, 
in any other case, report to the Central Government on any inspec¬ 
tion made under this seedem, and the Central Government, if it is of 
opinion after considering the report that the affairs of the banking 
company are being conducted to the detriment of the interests of its 
depositors, may, after giving such opportunity to the banking com¬ 
pany to make a representation in connecdon with the report as, in 
the opinion of the Central Government, seems reasonable, by order 
in writing— 

.(a) prohibit the banking company from receiving fresh 
deposits; 

^ (b) direct the Reserve Bank to apply under secdon 38 for 
the winding up of the banking company: 

Provided that the Central Government may defer, for such 
period as it may think fit, the passing of an order under this 
subsecdon, or cancel or modify any such order, upon such terms 
and condidons as it may think fit to impose. * 
t-(5) The Central Government may, after giving reasonable nodee 
to the banking company, publish the report submitted by die Reserve 
Bank or such pordon tnereof as may appear necessary. 

This was dause H of the Bill. '*The opinion received on the Reserve Bank's 
*piopo$al for an Indian Bank Act' drculated in 1940 revealed that public opinion was 
generally in favour of the inspection of banks by Government or the Reserve Bank. 
In view of this and in the light of the experience gained by the Reserve Bank in 
connection with the inspection of banks for the purposes of section 42 (6) of the Reserve 
Bank Act, prhviskm has been made for the inspection of a bank's books by the Reserve 
Bank on its own initiative or at the instance of the Central Government. Sul^dause (1) 
generally follows the lines of seaion 3 of the Banking Companies (Inspection) Oidinanoe, 
1946 and sulHhiiise (2) and (9) make necessary ptovisions for securing that the dtrectmts 
and olkexs of the bank futiUsh all informatimi and documents requisite for a pauper 
isiv«s%itfofk of Its aRafm. Sub^lauses (4) and (3) enumerate the conoctive measures 
which the Ctaeral Government may takc"--Aroxes on Ckmes. 

See 8. IIS of the Companies Act and notes thereto ante. 
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36. (1) The Reserve Bank 

t caution or prohibit banking companies jgenerally or 
nking company in particular ag^st entering into any 
pamcular transaction or class of transactions, and generally give 
advice to any banking company; 

on a request by the companies concemed and subject 
to the provisions of section 45, assist, as intermediary or other¬ 
wise, in proposals for the amalgamation of such banking com- 
P^es: 

give assistance to any banking company by means of 
the grant of a loan or advance to it under clause (3) of sub¬ 
section (i) of section 18 of the Reserve Bank of India Act, 1934 
(II of 1934); 

v(d) during the course, or after the cwnpledon, of anv ins¬ 
pection of a banking company under section 35, by oraer in 
writing, require the company— 

v(j) to call a meeting of its directors for the purpose of 
considering any matter arising in the course of or out of 
such inspection or of meeting an officer of the Reserve Bank 
to discuss any such matter ; 

^(ti) to make, within such time as may be specified in 
the order, such changes in its management as the Reserve 
Bank may consider necessary in consequence of the state of 
affairs disclosed during or by the inspection. 

'v(2) The Reserve Bank shall make an annual report to the 
Central Government on the trend and progress of banxing in the 
country, with particular reference to its activities under clause (2) of 
section 17 of tne Reserve Bank of India Act, 1934, including in such 
report its suggestions, if any, for the strengthening of banking busi¬ 
ness throughout the country. 

(3) The Reserve Bank may appoint such staff at such places as 
it considers necessary for the scrutiny of the returns, statements and 
information furnished by banking companies under this Act, and 
generally to ensure the efficient performance of its functions under 
mis Act. 

This was clause S5 of the Bill. **This clause sets out further duties and functions 
of the Reserve Bank in its relations with banking concerns and empowers the Reserve 
Bank to have full information about the working of banks and to have the authority 
to be able to render timely and adequate help when necessary. A pmision has also 
been made for an annual review by the Reserve Bank on the piugsess of banking 
throughout the on Ckmm. 

The Select Committee have redrafted sub-s. (1). In item (d) they have made it 
clear that the Reserve Bank may, if it so dedm, take the actkm preicrlbed in tWs 
item even during the course of an inspection. 
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PART IH 

Suspension of business and windinc up of 
BANK mc Companies 

37. ' 1 (/) The Coun may on the application o£ a banking com* ‘ 
pany which is teiuporarily unable to meet its obligations nme m 

U ■=‘>P74 “V* “ 

warded to the Reserve Bank) staying me com¬ 
mencement or continuance o£ all actions and proceedings against the 
company for a fixed period o£ time on such terms and. conmtions as 
it ^udl think fit and proper, and may hrom time to time extend the 
period «) however that the total period of moratorium shall not 
exceed six months. 

'^2) No such application shall be maintainable unless it is accom- 
pani^ by a report of the Reserve Bank indicating that in the opinion 
of the Reserve Bank the banking company will be able to pay its 
debts if the application is granted: 

Provided that the Court may, for sufficient reasons, grant relief 
under this secdon even if the application is not accompanied by such 
report, and where such relief is granted, the Court shall call for a 
report from the Reserve Bank on the affairs of the banking com¬ 
pany, on receipt of which it may either rescind any order already 
passed or pass such further orders thereon as may be just and propCT 
in the circumstances. 

This was clause S6 of the BiiL This section is a modification of s. 277N of the 
Indian Companies Act, the period of moratorium having been limited to six months. 
It is the intention that the report under sub-s. (2) should be submitted by the Reserve 
on Clauses, 

The Select Committee observed. think where the Court acts sue m(^^ under 

the proviso to sub^lause (2) it should be required to call for a report from the Reserve 
Bank on receipt of which any order already passed may either be rescinded or modified/* 
They accordingly amended the proviso to sub-s. (2). 

For case-notes see notes under s. 277N of the Companies Act ante. 

38. (I) Without prejudice to the provisions contained in sec¬ 
tion 162 or section 271 of the Indian Companies Act, 1913 (VH of 

w-ji - i_ 1913), and without prejudice to its jxiwers under 

Wiadtog np by Coun. CoU shall order the winding 

up of a banking company if it is unable to pay its debts and ilte 
Court diall also order the winding up of a bankmg company if, ifee 
Reserve Bank applies in diis behalf to the Court. 

(2) tlie~ Reserve Bank may make an application under diis 
secdon only if it is directed so to do by order under chui^ (i) ^ 
sub-secdon of i^cd^ 35 or if the bamcing comply hag lai)i^ j|]i 
cmnply sdtmn due dboe with the demana contained in a nodee 
under sttB-eectum (I) d secdon 46. 
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(J) Without prejudice to the provisions contained in section 
163 of the Indian Companies Act, 1913 (VII of 1913), a banking 
company shall be deemed to be unable to pay its debts if it has 
xebiSQ;! to meet any lawful demand for payment made at any of 
its offices or branches within two working dEays, if such demand is 
made at a place where there is an office, branch or agency of the 
Reserve Bank, or within five working days, if such demand is made 
dsewhere, and if the Reserve Bank certifies in writing that the 
banking company is unable to pay its debts. 

(4) A copy of every application by the Reserve Bank under 
sub-section (J) shall be sent oy the Reserve Bank to the registrar. 

This was clause 37 of the Bill. *'The provisions of the Indian Companies Act in 
respect of liquidation do not seem to be suitable for banking companies. A bank's 
business is conducted on an over^thecounter basis and it is important that current 
accounts should be withdrawable at any time and drafts etc. sliould he honoured on 
presentation^ otherwise great business dislocation is likely to result. A provision has, 
therefore, been made under this clause for the winding up of a banking company if it 
refuses to meet a lawful demand for payment at one of its offices or branches within two 
working days, if such demand is made at a place where there is an office or branch or 
agency of the Reserve Bank, or within five working days elsewhere. This clause also 
authorises the Reserve Bank to apply for the liquidation of a banking company if it 
appears from the results of an inspection made under clause 34 (now $. 35) that Us 
affairs are being conducted to the detriment of the interests of its depositors"—JVoUs 
m Clauses. ^ 

See s$. 162, 163 and 271 of the Companies Act and notes thereto ante. 


v39. Notwithstanding anything contained in section 175 of the 
Indian Companies Act, 1913 (VII of 1913), where in any proceeding 
for the winding up by the Court of a banking 
company, an application is made by the 
Reserve Bank in tnis behalf, the Reserve Bank 
^lall be appointed as the official liquidator of the banking company 
in such proceeding. 


Bfisenre Bank to be <41 
cUd U<)tti<lat(tt. 


This was <daiwe S8 of the Bill. “Experieiux has shown that the cost of liquidation 
ptooeedings tmder the Indian Companies Act is hig^. It has, theteCote, been prowled 
in this danse that after the expiry of two years from the oommenceinent of die Aa 
the Reserve Bank should be empowered to cany out liquidatioos so that unneoessary 
expense and delay in liquidation proceedings may be avoided md tlmt the asiets may 
be realised as speedily and dica^ as possibte in |he interests of die cteditors"— 
Notet on Clauset, 

llie Sdect Gomminee however observed: "la out t^dataa ft.wmld be imptac- 
ticable, at One present taameot. for the Reserve Beak to dodHtahe die Utpddadea of 
ah baidting compaakt oidered to be wound up. We tune no <toUht th»t ihe Reserve 
Rank would be vdllittg to undertake the liquidatim of htoddiV eoBspaaica in cases 
wiKre brfee puUSc Riadt m invelired. We thitdt dmt it ahOi^ Re left to dm Reienw 
Mmck to appiy in snhiRle caitl Ito beinR uppohUdi «* dR<M RtfitbIWW in 
up ftooeediagi, mhif elnw lt» hm teMM aoMidhaitf-'* 
gee 1. m at the Cosapant es Act and maet dtewtp jsipto., „ 
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4b. Notwithatanding anything to the contrary contained m 
section 173 of the Indian Ccnnpantes Act, 1913 (Vu of 1913^ the 
««»Court shall not make any order staying 
y {woceediogi. procwdii^ in relation to die winding up of a 
banking company, uiuess the Court is satisfied that an arrangeeaent 
has been made whereby the company can pay its depositors in full 
as their dainis accrue. 


This was danse 50 of the Bill* This section limits the power of the Court to 
stay proceedings cases in which it is satisfied that the depositors can tie paid in 
full—JVo/es on Clauses, 


See 8. 17S of the Companies Act and notes thereto ante. 


41. Notwithstanding anything to the contrary contained in 
section I77B of the Inman Companies Act, 1913 (VII of 1913), 

BcDoit of Uouidatw where a winding up order is made in respect 

ep«« <»• q£ hanking company, the-official Uquidatca: 

shall submit a pr^hminary report to the Court within two months 
from the date of tne order giving the information reguired by that 
section so far -W it is available to him, to enable the Court to order 
the paymciirVof a preliminary dividend if sufficient assets are 
available.. 


This was clause 40 of the Bill. ‘The period prescribed under section 177B of the 
Indian Companies Act for the submission of a preliminary report by the offidal liquidator 
is too long in the case of a banking company and the dause is intended to remedy this 
defect *'—'Notes on Clauses. 

See 8. 177B of the Companies Act and notes thereto ante. 

471. Notwithstanding anything to the contrary contained in 
sections 178A and 183 of the Indian Companies Act, 1913 (VU of 
_ , 1913), the Court may, in the proceedings for 

fflSSi ^wding up a banking company, dispense with 

any meetings of creditors or contributories car 
with the appointment of a committee of inspection if it considors 
that no object will be secured thereby sufEicient to justify the delay 
and expense. 

TMs wu clause 41 of the Nil. "In the case of a banking company, safety in 
liquidation b etsmttial if the assets a» not to grow cold ox to be dissipated. The {no* 
visioQs for calliiqp meetings erf crediton to discuss arrai^tements or to appoint an advhiory 
«H»ailtne in work wUh tlm ofidid liquidator thonld. thecefioxe, be reidtided fat die 
cate «rf iMBltlag oom^anks cutlets the Court contiden that this sbewU be doan-^iarfae 
mil c$mm, 

ieit m, and 1S9 of the Companim Act and notes thereto ante. 

4^, K^twnthsiNxding anything to the contn^ ^nataliUMl ia 
XMlIoci 19jt ill the Indian Compaiues Act, 19i3> (VH of 191% Om 
'teMMy OlUft 'diaU prenmae that the amniuiin ahiiiMn 
anim >«ih inriteboolsnfabiaildngoen^^ 

i» the ondh dopoihnn aw'i^^ 
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2 iuri&g fiircher proof from the depositors concemed unless the 
ial Equidator ^ows that there is reason for doubting any 
particular entry. 

This WAS dause 42 of the Bill. This section simpliSes the formalities for 4epo8i- 
tors proving thdr dtht&^Notes on Clauses^ 

^ s. 191 of the Ckunpanies Act and notes thereto ante. 


*''44. Notwithstanding anything to the contrary Contained in 
section 203 of the Indian Companies Act, 1913 (VII of 1913), no 
banking company which holds a licence 
granted under section 22 may be voluntarily 
wound up unless the Reserve Bank cerdlSes in 
writing that the company is able to pay in full all its debts to its 
creditors as they accrue, and without prejudice to the provisions 
contained in sections 218 and 220 of that Act, the Court shall, on 
the application of the Reserve Bank, order the j^'inding up of the 
company by the Court if at any stage during the V oluntary winding 
up proceedungs the company is not able to mee'* such debts as 
they accrue. 

This was clause 43 of the Bill. **It has been found that bank.,^^ companies in a 
shaky condition take advantage of the voluntary winding up procct^ings or manipulati' 
sudi proceedings to the disadvantage of the depositors who are a scattered body and 
arc unlikely to take concerted action. The clause is Intended to prevent such abuses 
by a banking company which holds a licence granted under clause 21” (now s. 

Notes on Clauses, 

See ss. 218 and 220 of the Companies Act and notes thereto ante, 

'/‘44A. (/) Notwithstanding anything contained in any law for 
the time being in force, no banking company shall be amalgamated 
with another banking company, unless a scheme 
c^taming the terms of such amalgamation has 
pMie*. been placed m draft before the shareholders of 

® banking companies co^o^tned 

sepamtely, and approved by a resolution passed by a majority in 
nun^r r^sentmg two-thirds in value of the shareholders of each 
of $aia comp^iucs, present either in person or hy proxy Bt a 
meeting called for the purpose. 

' 4 ^ Notice of every such mectmg as is lefeiroi to mTOh-secdon{/) 

Miall be given to every shajreholder of each oi the bahking cennpanies 
ctmoer^ in accordance with the relevant artides of assomdon, 
mdicamg ^ tme, place and object of the meedng, and lU also 
at least tawe a week for three oonsecudw weeka ia not 
two apwsMp^ which dWHte ia die Ida% orlocaKdes 
4 wgwfwi ^oes oi the hankfog oompoiaei qeacemed arc 
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(i) Any idiarehdider, who has voted against the scheme of 
ama}g$mad.oti at the meeting or has given notice in writing « or 
prior to the meetup to the company ctmcemed or to the presiding 
officer of the meeting that he dissents from the scheme of amalgama¬ 
tion, shall be entitled, in the event of the scheme being sancnoned 
by riie lleserve Bank, to claim from the banking company concerned, 
in re^a of the shares held by him in that company, their value as 
determined by the Reserve Bank when sanctiomng the scheme and 
such demrminadon by the Reserve Bank as to the value of the shares 
to be paid to the dissenting shareholder shall be final for all purposea. 

If the scheme of amalgamation is approved by the reqtusite 
majority of shareholders in accordance wim the provirions of this 
section, it shall be submitted to the Reserve Bank for sanction and 
shall, if sanctioned by the Reserve Bank by an order in writing 
passed in this behalf, be binding on the banking companies concerned 
and also on the shareholders thereof. 


'iS) Where a scheme of amalgamation is sanctioned by the 
Reserve Bank under the provisions of this section, the Reserve Bank 
shall transmit a copy ot the order sanctioning the scheme to the 
registrar, before whom the banking companies concerned have been 
rostered, and the registrar shall, on receipt of any such order, strike 
off the name of the company (hereinafter in this section referred 
to us the amalgamated banking company) which by reason of the 
amalgamation will cease to function. 

(6) On the sanctioning of a scheme of amalgamation by the 
Reserve Bsmk, the property of the amalgamated banking company 
shall, by virtue of me order of sanction, be transferred to and vest 
in, and the liabilities of the said company shall, by virtue of the 
said order be transferred to and become the liabilities of, the banking 
a>mpany which under the scheme of amalgamadon is to acquire 
the iittsmess of the amalgamated banking company, subject in all 
cases to riie terms of the order sanctioning the scheme.” 

'his Aove new lection has been ioserted by the Banking Companies {Amendmmt) 

Aa, im. 


Ifotsihhstanding anything contained in any law for riie 
rime hehig hi force, no Court ri^ sanction a compromiae or 


STfflSSff ***^***'^ company and its members or any j^liss 
^ them^attkss the compromise or sociimgmaent 
fWtMi Bank as not bemg dettamemal t» t^ 

mtiemsis o£ tm coaoiamy.** 
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Tbi$ lias bean substitiued for the original s. 45 by the Banldhg Cbn^Muaiei 

(Aiaemiiiient) Act« IMO whiih received the President's assent on 18th March, 1950* 
Either t. 45 or Cl. 12 of the Banking Companies (Control) Ordinance, 1948 did not 
a0^ vested rights or substantive law, but dealt with the rn^e and method in whkh 
pemcnis who wanted a scheme to be approved by the Court had to approach the cxnn* 
pany Judge imnder to obtain the appropriate cider. Therefore, provisions either with 
a<ga^ to certificate or report from a bank or any other authority were mere auxiliary 
to the substantive right which had been conferred by s. 153 of the Companies Act and 
in that view s. 45 of the Banking Companies Act would be retrospective—Tnpura 
Modem Bank (1950) C. 240. 54 C.W.N. 262. Consequently where a creditor's applica¬ 
tion under s. I5S for the consideration of a scdieme for a banking company was dis* 
missed on the ground that it was not accompanied by a certificate of the Reserve Bank 
as required under Cl. 19 of the above mentioned Ordinance the appellate Court before 
which the appeal against that order was pending when the Banking Companies Act, 
1949, which dispensed with the necessity for such a certificate as a condition precedent 
to the application, came into force, can give effect to it and hold that the application 
was properly instituted— ibid. In re a Debtor (1936) Ch. 257 Lord Wright observed: 

*'While an Appellate Court is able and bound to give effect to new remedies which 
have been introduced by enactments passed after the order appealed from was made 
by the Court of first instance, yet with regard to substantive rights it is well 
established that the Appellate Court must give effect to the same law as that which 
was in force at the date of the earlier proceeding.'* 

Powers of the Reserve Bank .—^The Reserve Bank has a very limited power in 
Che matter of granting the certificate. The certificate is limited to the Reserve Bank 
omifying that the scheme is not detrimental to the interests of the depositors of the 
Reserve Bank* No power is given to the Reserve Bank to modify a scheme which 
has been sanctioned under sub-s. (2) of $. 153 of the Indian Companies Act, 1913— 
Bank of Bengal Ltd. v. Suresh Chakravarty (1951) 35 C.W.N. 206. Sec notes to 
s. 153 ante. 


“PART IIIA 

Sfkoal Provisions for Speedy Disposal of Winding dp 

Proceedings 

Note.— i^airt IllA consisting of the followix^ sectkms has been inserted by the 
Banking Ccmqpanies (Amendment) Act XX of 1950 which received the President's 
assent on ISch March, 1950. 

4SA. In this Part and in Part III, means the i%h 

Court exerd^g jurisdiction in the place wKore the redstered ofl^ 
Co«« banking comply which is JeiM wwmd 

up IS sitimed m the case (« a bankis|; com¬ 
ply incorporated oumde India whk^ is being wound up, adhae its 
piindpl plaoe (A hua^ss is ntuatad and notwithstanding anydu^ 
to the contr^ containdi in the Indum Ckanpaoies Ad; 191S (VH 
o£ 1913), car in any notiScatim, mi/a m direcaon isfiied ilMmmdar 
« m. wy othitt law for da tnne hdag in itnoe, no other oourt shall 
i^e jutudktian to entertain any matter rdbdng to or sdiing out 
the winding up o£ a haaldng oempany. 



APP* IQ THE BANKING C0MPANIE6 ACT (INDIAN) 253 

45B> (/) Nomithstanding anydbiog b the contraiy ctmtaitted 
in the bdiftQ Companies Act, 1913 (Vu 1913), ca: in any other 
law for the dme being in force, the Court shall 
Pou^of todeade ^ave foil powcT to decide (all claims made by 
or against any banking company (fo4ndiing 
daims by or against any of its branches in 
India) and all (Questions of priorities and all other questions what- 
abtvex, whether of law or faa, which may relate to or arise in ^ 
course of the winding up of the banking company coming within 
the cognizance of the Court. 

(2) There shall be a right of appeal from every order or dednon 
made under this section which, so far as regards the Court express¬ 
ing It, conclusively determines the rights of the parties with respect 
to any matter in controversy, and the Court may make rules 
prescnbing the manner in which and the conditions subject to 
which any such appeal may be filed and heard. 

(3) Subject to the provisions of sub-section (2) and notwith¬ 
standing anything contained in any other law for the time being 
in force, every such order or dedsion shall be final and binding for 
all purposes as between, on the one hand, the banking company and, 
on the other hand, all persons who are parties tnereto and all 
persons daiming through or under them or any of them. 

45C. (/) Notwithstanding anything to the contrary contained 
in the Indian Companies Act, 1913 (VII of 1913), the Code of 

_,, .. . Criminal Procedure, 1898 (Act V of 1898), or 

fimMHg iffencoi in to - m any Other law for foe time being m force, 
eomfmios bemg iJig Court may, if it thinks fit, take cognizance 
of and try in a summary way any oiSence 
^ged to have been committed by any person who nas taken part 
in foe*^ foliation or promotion ot foe banking company which is 
bdng up or any past or present director, manager or officer 

foenwf:"*^* 

Provided that foe c^ence is one punishable under foe fodtan 
Act, 1913 (VTt of 1913), with imprisonment for a tepm 
wht|^‘ not acce^ two years, or j(dfo fine which does not exo^ 
<Hie mouisfidt'nq^* 

0 |n every case tried summarily under suhsection (/)» foe 
Cbuw— 

^ <<(«) >>4ed nor summon any witness, if it is satisfied that foe 

efohmctt ol mifo witness will not be material, 

(fi) fosdl not be bound to adjourn a trial for any {MOpoiK 

tUkfoM is, in foe opinfon ol foe Go^ Aeeea* 
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(c) shall, before pasdng sentence, record judgm«rt em¬ 
bodying the substance of the evidence and also the purticulars 
specified in section 263 of the Code of Criminal Procedure, 1898 
(Act V of 1898), so far as that secticm may be applicable, 
and nothing contained in sub-section (2) of section 262 of the Code 
of Oiminaf Procedure, 1898, shall apply to any such triaL 

(3) All offences in relation to winding up alleged to have been 
committed by any person specified in sub-section (/) which are 
punishable imder the Indian Companies Act, 1913 (VII of 1913), 
and which are not tried in a summary way under sub-section (/) 
shall, notwithstanding anything to the contrary contained in that 
Act or the Code of Criminal Procedure, 1898 (Act V of 1898), or in 
any other law for the time being in force, be taken cc^izance of 
and tried by a Judge of the Court other than the Judge for the time 
being dealing with the proceedings for the winding up of the banking 
company. 

{4) Notwithstanding anything to the contrary contained in the 
Code of Criminal Procedure, 1898 (Act V of 1898), the Court shall 
take cognizance of any offence under this section without the accused 
being committed to it for trial and aU such trials shall be without 
the aid of a jury. 

45D. Where in any proceeding for the winding up of a banking 
company in which any person other than the Reserve Bank has 
been appointed the official liquidator the Court 
Reame Bank may ten- jjas directed the official liquidator to obtain 

CadT sidvicc in wmciuif up ’ n * i* 'i i 

praceedings. the advice of the Reserve Bank on any matter 

(which it is hereby empowered to do), it shall 
be lawful for the Reserve Bank to examine the records of any such 
proceeding and tender such advice on the matter as it may think fit. 

45E. (/) For the purpose of enabling the official liquidator to 
take into his custody or under his control, all property, effects and 
actionable claims to which a banking com- 
to P®®y» which has been ordered to be wound up, 
*»w»g ch"ge. pro- is or appears to be entitled, the official liqui- 

may request in writing the district magis¬ 
trate, within whose jurisdiction any prc^rty, 
boo]^ of account or other document of such banking company may 
be rituate or is to be found, to take possession mereof, and the 
district^ magistrate shall, on such request being made to him, take 
TOssession of siich property, books of account or otihcr document and 
forward them to the official liquidator. 

(2) For die purpc^ of securing comjdiance with the provisions 
o suD-secnon (7), the district ma^strate may take or taUse to be 
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taken sudb steps and use oa: cause to be used such force as may in 
his <mmion be necessary. 

45F. Notwithstanding anything to the contrary contained in 
the Indian limitation Act, 1908 (IX of 1908), or in any other law 
, , ior the time being .in force, in computing the 
** P^od of Umitadon prescribed for any suit or 
applicadon by a banking company, the period 
of one year immediately preceeding the date of the order for the 
winding up of the banking company shall be excluded. 

NotE.-<-This section provides for suspension of limitation for a period of cme 
year immediately preceding the date of the order for the winding-up of the banking 
company notwithstanding anyUiing to the contrary contained in the Indian Limitation 
Act—Pioneer Bank v. Bamandeb (1950) 54 CAV.N. 710. The word "suspension’' suggests 
that there is something to suspend. It follows therefore that if the time has already 
run out before this period of one year, there cannot be any question of suspension 
which only arises when the period expires within or after this period of one year—ihid. 
Accordingly in computing the period of limitation if time expired within or after this 
period of one year, tliat year should be excluded. But in suits or proceedings in 
which time has already run out before this period of one year, there is no revival of 
the cause of action—/6id. 

There is a distinction between suspension of limitation and its interruption. In 
cases of suspension the pciiod which has already elapsed is not invalidated, but is 
added to the period which follows the suspension. Limitation is interrupted when 
a fresh period is allowed after it has run for some time. In case of interruption the 
already elapsed portion of the period of limitation is cancelled and a fresh period of 
limitation is computed from the date of interruption— Ibid. 

45G. The Court may make rules consistent with this Act 
concerning the mode of proceedings to be had for the decision of 
all claims or questions and ail other proceedings, 
whether civil or criminal, which are to be 
decided pursuant to the provisions of Part HI 
or Part IIIA and concerning all other matters for which provision 
has to be made for enabling the Court to effectively exercise its 
functions under the said provisions. 

4SH. All orders made in any civil proceeding by a Court 
exercising jurisdiction under Part III or Part 
** enforced in the same manner in 

in which decrees of such Court made in any 
suit pending therein may be ^forced." 

This seetloik mrices special proviskms for enforcement of orders made in a 
civil proceeding under the Companies Acts and the Ckiurt which winds up the ampmf 
and passes orders as referred to in the present section, may execute the otdexa in 
the manner provided in the Code of Civil Procedure and, if necessary, it may transfer 
the order to any Court ter execution—Bherari Central Bank v. Hathitulm Nath 
54 C.W.N* 975. 10 matters of execution such orders ate treated as if they swat 
ttecreei and alt die proristena of tht^. P. Code relating to the executten of deomei 
are appiteaMe to die mcecndoii of atidi oidenh^Osd. 
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Tile Bettldiig Comwiiee^ ( Am e nilinent ) Act XX ni 19S0 m ad e tiiie 
foUowing foraier {xrovinims % 

Where any proceeding for the winding up of a b^nldng com¬ 
pany or any other proceecmig, whether civu or criminal, which has 
sy^n out of OT in me course of such winding up, is pending in any 
court immediately before the commencement of this Act, it shaU 
stand transferred on such commencement to the Court which would 
have had jurisdiction to entertain such proceeding if this Act had 
been in force on the date on which the proceeding commenced, and 
the Court to which the proceeding stands so transrerred shall dispose 
of the proceeding as if this Act and the amendments made thereby 
were applicable thereto. 

Note.— ^This was enacted by s. 11 of the Banking Companies (Amendment) Act* 1950* 

(/) The Banking Companies (Amendment) Ordinance, 1949, is 
hereby repealed. 

(2) Notwithstanding such repeal, anything done or any action 
taken in the exercise of any power conferred by or under the said 
Ordinance shall be deemed to have been done or taken in the 
exercise of the powers conferred by or under this Act, as if this Act 
were in force on the day on which such thing was done or action 
was taken. 

Note. —^This was also introduced by the Banking Companies (Amendment) Act* 1950 


PART IV 
Miscellaneous 

46. (/) Whoever in any return, balance-sheet or other docu¬ 
ment required by or under or for the purposes of any provision of 
_ ,. this Act, wilfully makes a statement which is 

false m any material particular, knowmg it tt» 
be false, or wilfully omits to make a material statement, ^11 be 
punishable wfth imprisonment for a term which may extend to 
thu:;g,e, years and shall also be liable to fine. 

>(2) If any person fails to produce any book, account or other 
document or to furnish any statement or information whidi under 
sub-section (2) of section 35 it is his duty to produce or fumi^, or 
to ^swer ^y question relati^ to the business of a banking company 
which he is asxed by an omcer making an inspection imder that 
Mcuon, he shall be punishable with a fine which may extend to 
lye hundred rqpee^ in respect of each offence, and if he persists in 
-®^iL^8al, to a further fine which may extend to fifty rupees for 
every day during which the offence coQtinuc». 
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(5) If axse zecdlved by a baoJong compaay 

txavendon of an order under danse (a) of sub-aecnon (#) of section 
35, every director or other officer of the banking company, uidess he 
proves that the contravention took place mi^out his knowlei^ or 
that he exercised all due diligence to prevent it, shall be deemed tq 
be jguilty of such contravention and snail be punishable with a fine 
which may extend toj^ce the amount of the deposits so received. 

(4) If any other prodsion of this Act is contravened, or if any 
default is made in complying with any requirement of this Act or of 
any order made thereunder, every director and other oflicer of the 
banking company who is knowingly a party to the contravention or 
debiult shall be punishable with a fine not exceeding five hundred 
rupees, and where the contravention or default is a continuing one, 
with a further fine not exceeding fifty rupees for every day during 
which it condnues. 

(5) Without prejudice to the provisions of sub-section {4), if 
any banking company foils to comply with the provisions of section 
24 or section 25, the Reserve Bank shall by notice in writing make 
a demand on the banking company to comply with the said provi¬ 
sions within thirty days from the receipt of the notice, and if the 
banking company foils so to do, the Reserve Bank may apply under 
section 38 for the winding up of the banking company. 

This was clause 45 of the Bill. This section provides for penalties in the event 
of non-compliance with the provisions of the Act —Notes on Clauses, 

Compare ss. 2$6» 257, 258A and 282 of the Companies Act ante. 

47. No Court shall take cognizance of any offence punishable 
under section 46 except upon complaint in writing made by an officer 

„ . - - of the Reserve Bank generally or specially 

gn nee cet. jjj writing in this behalf by the 

Resenre Bank, and no Court inferior to that of a Presidency 
Magistrate or a Ma^strate of the first class shall try any such (fffence. 

Thi( was clause 46 of the BiU. This section is based on s. 278 of the Indiaii 
Companies Act—Noise on Clmm. 

See s. 278 of the Gom;Ninies Att and notes thereto onto. 

48. A Court imposing any fine under this Act rnay direa that 
the whole or any part tiiereof shall be applied in or towards 

Appikation of finm. paymcnt of the costs of the or in 

^ or towards the rewardmg of me person aa 

whose infbrmaticm the fihe is recovered. 

This Was dauw 47 of the BUI. This section is based on s. 279 of die Indbm 
Con^paalcs Act-NMes m Clmtm. 

See a. 279 of ijbe C!o«^>eniei Act and notes dieieto enW. 

xxxm 
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49. Hie exempdoiu, whetlier express or implied, in favour of 
a private company in sections 17, 77, 83B, 86H, 91B, and 91D, imd 
sub-section (5) of section 144 of the Indian 
%wciai praridflos far Companies Act, 1913 (VII of 1913), shall not 
taBkmg com. favour of a private comj^y whidl 

is a banking company. 


This was clause 48 of the BiU. The Indian Companies Act exempu private 
companies from several of its provistom. Some of these have been made applicable to 
private companies^iVotes on Clauses, 

See notes to cl. (13) of sub-s. (1) of s, 2 of the Companies Act ante. 

This section practically relegates private banking companies to the position of 
public companies. 


50. No person shall have any right, whether in contract or 
otherwise, to any compensation for any loss incurred by reason of 
the operation of any of the provisions con- 
poMi^ tainea in sections 10 and 16 or by reason of the 

compliance by a banking company with any 
order given to it under sulxlause (it) of clause (d) of sub-section (/) 
of section 36. 


This was clause 49 of the Bill. *'The operation of the provisions contained in 
dauses 11 (now s, 10), 16 and 35 (1) (d) (ii) [now s. 36 (1) (d) (ii)] may result in an in* 
vididual losing a perhaps lucrative appointment. It has, therefore, been made dear 
that he will have no right of acticm on that account ”—Notes on Clauses, 

Clause 50 of the Bill relating to banking companies incorporated in certain Acceding 
States was omitted by the Select Committee for the provision was no longer necessary 
as almost aB Acceding States had acceded to the Dominion in respect of banking and 
sub-s. (2) of 8. 1 ante had already made the necessary provision in this behalf. 

51. Without prejudice to the provisions of the Imperial Bank 
of India Act, 1920 (^U^VII of 1920), the provisions of sections 10, 
oc ccftaia *0 ^0 21, 23 to 31, 34 to 48, 50 and 

proviti^ »iiw ho^eriai 52 shall also apply, so far as may be, to and 
Bulk ei indiu. ^ jjj relation to the Imperial Bank of India as 
they apf^ to and in relation to other hanking cmnpanies. 

“The comtitntion of the Imperial Bank of India i< Mjpiilated by a iqiante Act 
<mwely. Imperial Bank of India Act XLVn of 1980). However, la certain niatttn 
not oovered by that Act the provfrion* of Uiii Act have been made appUodile to the 
Imperial Bank of India"—Motn on Ckmm. 


52. (jO The Centzai Govenunoit may, after oonsoltatioik with 

_ ^ Reserve Bank, make rules to provide £w 

M ^ShMmAea.* ^ matters fesr which providon is necesfiuy or 
erowlipat for the pui^KMe ol jdvibg rffcct to 

T® i^X**?^* ^ ^ Aa and aB such roles iha£ he pSilUhed in 
the official GaBette. 
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iadoded in tlie retonis r^iiired by this Act and dte ffttanaer in 
whudi such returns shall be sulnmtted. 

(yj All rules made under this section shall be subject to the 
condition of previous publicadon, and the date to be spemed under 
clause (3) of section 23 of the General Clauses Act, 1897 (X of 1897),. 
shall not be less than six months from the date on whkh the draft 
ol the proposed rules was published. 

Provided that in respect of the first occasion on which rules are 
made under this section, the provisions of this sub-secdon shall not 
apply. 

This section empowers the Central Government to make regulations under the Act 
after consultation with the Reserve Bank-rVotes on Claused. 

The Select Commttfee observed: *ln our opinion the Bill ^ouid be brought into 
force as early as possible and therefore the conditions of previous publicatitm Should 
not apply in respect of the first occasion on which rules are made. This dause txas 
been mo^fied accordingly.** 

The rules made by the Central Government under this section have been printed 
post after the Schedules to this Act. 

Compare s. 151 of the Companies Act and see notes thereto ante. 

S3. The Central Government may, on the recommendadon of 
the Reserve Bank, declare, by notificadon in the official Gazette, 
that any or all of the provisions of this Act 
oMmpt In c*r- apply to any banking Company or to 

any class or banking companies either generally 
or for such period as may be specified. 


This section was added by the Select Committee with the following observation: 
**This is a provision which we have added as a matter of caution. It is possible thsa 
exemptions may be needed In the case of industrial finance corporations, hmd mortgage 
banks, housing sodedes, and other like insttmdons which obtain depodcs from the 
public. This provision would also enable temporary rebel to be given in cases of 
emergency.** 

In exerdie of the powers conferred by this secdon and on the feoommendation of 
the Reserve Bank of India the Central G^emment has been pleased to make certain 
exemptimis noted under ss. 10, 16 and 25 emte. 


54. {I) No $uit or other legal proceeding shall lie against tlu! 

Central Government, the Reserve Bank or anv 
Awtctbrn of «3ion officer fty anything which is in good faith 
ttkcii ttadcr Att done or intended to be done in pursuance of 

this Act. 

(2^ Save at otbermae expressly provided by or under this Act, 
no WA or other proceeding shall lie against the Genttad 
Covernitidat, fhe Eerawe Bank or any officer for any damage cau^ 
or iUcidly to he ceuaed by anything in good faith dkme or intenddi to 
he doaie in pnrsaaiiee oi this Act. 
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55, The Reserve Bank of India Act, 1934 (II of 1934) shall 
be amended in the maimer specified in the fourm column of the 

First Schedule, and the amendments to section 
<tf Act n jg specified in the said Schedule 

shall be deemed to have had effect on and 
from the 20th day of September, 1947. 

The Banking Companies (Control) Ordinance was published in the Gaaette of 
India Extraordinary dated 18th September, 1948, and it appears that the Ordinance 
came into force on that date. 

56. (i) The enactments mentioned in the third colunm of the 

Second Schedule shall be repealed to the extent 
specified in the fourth column thereof. 

(2) Notwithstanding the repeal by this Act of any Ordinance 
mentioned in the Second Schedule, anything done or any action 
taken, in the exercise of any power conferred by any Ordinance so , 
repealed, shall for all purposes be deemed to have have been done 
or taken in the exercise of powers conferred by this Act as if this 
Act had been in force on the day such thing was done or such 
action was taken. 


THE FIRST SCHEDULE 

{See section 55) 
AMENDMENTS 


Year. No. Short title. 

1 2 8 


Amendments. 

4 


19S4 U The Reserve Bank (/) In section 17, to clause (15A), the 

of India Act, 1954.following shall be added, namely: — 

*'and under the Banking Companies 
Act, 1949.** 

(2) (a) Section 18 shall be renumbered as 
sub-section (i) of that section in sub* 
section (/), as so renumbered,— 

(i) In clause (5), after the words **of that 
section**, the following words shall 
he added, namely: — 

**or, when the ban or advance is made 
to a banking company, as defined In 
the Banking Companies Act, 1949, 
against such ocher form of security 
as the Bank may consider sufitoient**; 
(«) for the words **uiider this section*’ 
wherever they occur, dhe iwmii 
**uncler this sulKsecticm*'' rfiall be 
subitiosted; 
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Year* No. Short title. Amcadm&m. 

1 2 S 4 


{b) After sub-section (i) as so xeoumbered/ 
the following sub-$eaion shall be inserted, 
namely: — 

*‘(2) Where a banking company to which 
a loan or advance has been made 
under the provisions of clause (3) 
of sub^section (/} is wound up, any 
sums due to the Bank in respect of 
such loan or advance, shall, subject 
only to the claims, if any, of any 
other banking company in respea 
of any prior loan or advance made 
by such banking company against 
any security, be a first diarge on 
the assets of the banking company.'* 
(3) In section 42, for sub<section (d) the 
following sub-section shall be substituted, 
namely: — 

"(6) The Bank shall, save as hereinafter 
provided, by notification in the 
Gazette of todia,— 

(c) direct the inclusion in the Second 
Schedule of any bank not already 
so included which carries on the 
business of banking in any "State** 
of India and which— 

(t) has a paid-up capital and re¬ 
serves of an aggr^ate value of 
not less than five lakhs of 
rupees, and 

(»t) satisfies the Bank that its afiEatrs 
are not being conducted in a 
manner detrimental to the in¬ 
terests of its depositors, and 
(itt) is a company as defined in 
clause (2) of section 2 of the 
Indian Companies Act, 1913 
(VII of 1913} ot a corpotation 
or a company incorporated by 
or under any law in force in 
any place outside India: 

(b) direct the exclusion frmn that 
Schedule of any scheduled bank,--- 
(i) the aggregate value of whose 
paid-up capital and reserm be¬ 
comes at any time ksa than five 
lakhs of tvqpees, or 
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Short title Amendikients 

i $ 4 


(tt) which is, in the opinicm of the 
Bank after making an intpec* 
don tinder secdon S5 of the 
Banking Companies Act, 1949, 
conducdng its affairs to the 
detriment of the interests of 
its depositors, or 

(Hi) which goes into liquidation or 
otherwise ceases to carry on 
banking business; 

Provided that the Bank may, on 
appllcadon of the scheduled 
bank concerned and subject to 
such conditions, if any, as it 
may impose, defer the making 
of a direction under sub-clause 
(i) or sub-clause (it) of clause 
(h) for such period as the Bank 
considers reasonable to give the 
scheduled bank an oppor¬ 
tunity of increasing the aggre¬ 
gate value of its paid-up 
capital and reserves to not less 
than five lakhs of rupees or, as 
the case may be, of removing 
the defects in the conduct of 
its affairs; 

(c) alter the description in that 
Schedule whenever any scheduled 
bank changes its name. 

ExpkimHon.-^ln this sub-secdon the ex¬ 
pression **va]ue** means the real or ex¬ 
changeable value and not the nominal value 
which may be shown in the books of the 
bank concerned; and if any dispute arises in 
compudng the aggregate value of the paid- 
up capital and reserves of a bank, a deter- 
minadon thereof by the Bank shall be final 
for the purposes of this sub-secdon.*' 
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THE SECOND SCHEoijLE 


(See sectUm 56) 
lU^EALS 


Year. 

No. 

Short title 

Extent of repeal 

1 

2 

3 

4 


1913 VII The Indian Companies Act The whole of Part XA* 

1913. 

1946 XXVII The Banking Companies The whole. 

(Restriction of Branches) 

Act, 1946, 

1946 IV The Banking Companies The whole. 

(Inspection) Ordinance, 

1946. 

1948 XXV The Banking Companies The whole. 

(Control) Ordinance. 1948. 


THE THIRD SCHEDULE 


(See section 29) 
FORM A 

Foiui or BALANCat-SIi£ET 


CAPITAL AND LIABILITIES 


PROPERTY AND ASSETS 


Rs. A. r. Rs. A. r. 


Ra. A. r. Rs. A. p. 


Capital (a )— 

Authorised Capital. 

Shares of Rs.each 


Issued Capital. 

Shares of Rs.each 


Subscribed Capiul. 

Shares of Rs.each 


Amount called up at 

Rs.per share . 

Less calls unpaid . 

Add forfeited abma . 

RBsanva pund (6) 
Dspoarra and 0mat 
AcoovNt$: 


Cash: 

In hand and with Re¬ 
serve Bank (including 
foreign currency 
notes) 

Balances with other 
Banks (showing whe¬ 
ther on deposit or 
current account): 

(i) in the '^States** 
of India . 

(li) outside the 
“Sutes” of 
India . . 

Money at call ano 

SHORT NOTICE . 

Bills Discounts anh 

PURCHASED (e) . 

(Other than Trea* 
sury Bills of the 
Central and 
'•State** Ckirent* 
ments) 
















264 


INDIAN COMPANY LAW 


{APP. K 


FORM A 

CAPITAL AND UABILITIES 

R$. A. i». Rs. A. F. 


Fixed Deposits . 
Savings Bank Depo¬ 
sits . . . 

Current Accounts and 
Contingency (unad¬ 
justed) accounts 


Borrowings from 
OTHER Banks, 

Agents, etc,: 

(ii in the ‘‘States** 
of India . 

(if) outside India . 


Particulars; 

(i) Secured (stat¬ 
ing the nature 
of security) 

(fi) Unsecured 

BltXS PAYABLE 

Bills for collection 

BEING BILLS RECEIV¬ 
ABLE AS per contm: 

(i) payable in any 
“State** of India 

(ii) payable outside 
India 


Other Lubiuties (to 

BE SPEOFtED). (c) . 

Acceptances, endorse¬ 
ments AND OTHER 
ou:egations per 
centra. 


PROPERTY AND ASSETS 

Rs, A. F* Rs. A. F. 

(i) payable in any 
“State** of 
India 

(ii) payable outside 
India 


Investments (stating 
mode of valuation, 
e.g,, cost or market 
value.) (/) 

(i) Securities of 
the Central and 
“State** Gov¬ 
ernments and 
Trustee securi¬ 
ties, including 
Treasury Bills 
of the Central 
and “State** 
Governments . 

(ii) Shares (classi¬ 
fying into pre¬ 
ference, ordi¬ 
nary, deferred 
and other 
classes of shares 
and showing se¬ 
parately shares 
fully paid up 
and partly paid 
up) 

(iii) Debentures or 
Bonds 

(it/) Other invest¬ 
ments (to be 
classified under 
proper beards) . 
(v) Gold 


Loans, advances, 

CASH CREDITS AND 
OVERDRAFTS (OthOT 

than bad and ^ubt- 
ful debu for idiidi 
providon has kmsk 
10 the fs tlffo c- 
donof theandltotiQ, 
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FORM A.— 

CAPITAL AND UABDUTIES PROPERTY AND ASSETS 

Rs. A. p. Rs, A. p. Rs, A. p- Rs. A, r. 

(i) in the ‘‘Sutcs** 
of India. . 

(tt) outside India . 


Particulars: 

(t) Debts const* 
dered good hi 
respect of which 
the bank is fully 
secured 

(it) Debts consi* 
dered good for 
which the bank 
holds no other 
security than 
tlie debtors* 
personal secu* 
rity 

(Hi) Debts consi¬ 
dered good, se¬ 
cured by the 
personal liabi¬ 
lities of one 
or more parties 
m addition to 
the personal se¬ 
curity of the 
debtors 

(to) Debts consi¬ 
dered doubtful 
or bad, not pro 
vided for 

(v) Debts due by 
directors or offi¬ 
cers of the 
bank or any 
of them either 
severally or 
jointly with any 
other persons . 

(tH) Debts due by 
companies or 
linns in which 
the diiecton 
of the bank 
are hitexested as 
directors^ part* 
ners or manage 


xxm 
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FORM 

CAPITAL ANO UABIUTIES PROPERTY AND ASSETS 


Rs. A. P. Rs. A. P. 


Profit and loss: 

Less appropriation 
thereof 


Contingent uabi- 

LITIES. ( d ) 


RS. A. P. KS. A. P. 

ing agents ot^ 

' in the case of 
private com- 
panies» as mem¬ 
bers 

(vU) Maximum total 
amount of 
loans, includ¬ 
ing temporary 
advances made 
at any time dur¬ 
ing the year to 
directors or 
managers or 
oOicers of the 
company . 

(viii) Maximum total 
amount of 
loans, including 
temporary ad¬ 
vances granted 
during the year 
to the compa¬ 
nies or firms 
in which the 
directors of the 
bank are inter¬ 
ested as direc¬ 
tors, partners 
or managing 
agents or, in 
the case of 
private com¬ 
panies. as num¬ 
bers. 

(ix) Due from 

banks 

Bills for collection 

BEING ]»L1.$ RECEIV¬ 
ABLE AS per conira: 

(f) payable in any 
“Sutc" of India 
(fi) payable outside 
In^a 


AoCEFTANOilS, ENBORSB- 
MENTS AND OTHER 
OBUGATIONS per 

€9nm 
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CAPITAL AND LIABILITIES 

Ri. A* P. Rs. A* P* 


PROPERTY ANO ASSETS 

Ri. A. P. Rs^ A. p. 

PSEMISES LESS 9BP1A- 
CIATION (g) 

FuiminnuE and poc* 

TVKBS LESS IlEPlUfi* 
aATION (g) 

Other assets, inclur* 

ING SILVER (to be 
specified) {h) . 

Non-baneing assets 

ACQUIRED IN SATIS¬ 
FACTION OF CLAIMS 


(stating mode 
valuation) (i) . 

Profit and 


o£ 


Total 


Total 


NOTES 


(a) Capital: — 

(i) The various classes of capital, if any, should be distinguished. 

(if) Shares issued as Cully paid up pursuant to any contract without payments 
being received in cash should be stated separately. 

(fti) Where circumstances permit, issued and subscribed capital and amount 
called up may be shown as one item, e.g.. Issued and Subscribed 
Capital.Shares of Rs.paid up. 

(tv) In the case of banking companies incorporated outside India, the amount 
of deposit kept with the Reserve Bank of India under sub-section (2) of 
section 11 of the Banking Companies Act, 1949, should be shown under 
this head ; the amount, however, sltould not be extended to the outer 
column. 

(b) The reserve fund maintained under section 17 of the said Act should be 
shown separately. 

(c) Under this heading are to be included such items as the following, to be 
shown under separate headings suitably described: pension or insurance funds, 
unclaimed dividends, advance paymenu and unexpired discounts, liabilities to subsi¬ 
diary companies and any other liabilities. 

(d) These dumld be classified under the following categories:--- 

(t) Claims against the banking company not adcnowledged as debts. 

(ft) Money for which the bank is contingently liaMe showing separatdy the 
amoufit of any guarantee givai by the bankii^ company on behalf of 
dtreccon cr officers. 

(fif) Arrears of cumulative preferenos dividends. 

(iv) Liability on Bills of Exchange re-dtsoountod. 

(u) LiaMlity on accoiint of outstanding Forward Exchange Contracts, 

{<) Faxtkulars as under **Loam, Advances, Cash Credits and Ovetdralts*' are to 
be shown under thii heaffing. 
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(/) Where the value of the investmenu sboivn In the outer column of the balance- 
sheet U lii|^ than the market value, the market value shall be shown sefiarately in 
brackets. 

Baiiit premises wholly or partly occupied ibr the purposes of husiness should 
be shown against **Preiiuset less depreciation/' In the case of fixed capital expendi¬ 
ture, the original cost, and additions thereto and deductions therefrom during the year 
should be stated, as also the total depreciation written ofi. Where sums have been 
written off on a reduction of capital or revaluation of assets, every balance-sheet after 
the first balance-sheet subsequent to the reduction or revaluation should show the 
reduced figures with the date and amount of the reduction made. Furniture, fixtures 
and other assets which have been completely written off need not be shown in the 
balance-sheet. 

(h) Under this heading may be included such items as the ibllowing, which must 
be shown under headings suitably described: preliminary, formation and oiganisation 
expenses, development expenditure, commission and brokerage on shares, interest 
accrued on investments but not collected, investments in shares of subsidiary com¬ 
panies and any other assets. 

(t) Value shown shall in no case exceed market value. 

References to the “States** shall be construed as including references to the 
Acceding States to which the Banking Companies Act, 1949, for the lime being extends. 


FORM B 

Form of Profit and Loss Account 
Profit and Loss Account for the year ended December 


EXPENDITURE 


• Rs. A. 

Interest paid on deposits 
Salaries and Allowances (showing 
separately salaries and allowances 
to managing director or manager) 
Directors* Fees and allowances 
Local Committee members* fees 
and allowances .... 
Provident Fund .... 

Rent, Taxes, Insurance, Lighting, 

etc. . 

Law Chaiges * . • . 

Postage, Telegrams and Stamps . 
Auditors' fees .... 
Depredation on Bank’s Property . 
Repairs to Bank's Property * 

Stationery, Printing, Advertise¬ 
ment, etc. .... 

Loss from sale of or dealing with 
iHuikipg assets .... 

Other Expenditure 

Balance of Profit \ 


INCOME (LESS PROVISION MADE 
DURING THE YEAR FOR BAD 
AND DOUBTFUL DEBTS) 

Rs. A. P. 

Interest and Discount 

Commission, Exchange and Bro¬ 
kerage ..... 

Rents . 

Transfer from contingendes 
account .... 

Profit made on sale of investments, 
gold and silver, land, premises 
and other assets 

Profits made on revaluation of in¬ 
vestments, gold and silver, land, 
premises and other assets 

Income from non-banking assets, 
and profit £ri>m sale of or dealing 
with such assets 

Other receipts .... 

Loss (if any) .... 




Tom 




BANKING COMPANIES RULES, 1949. 

(INDIAN) 

{Published in the Gazette of India of 26th March, 1949, Part I pp, 389 to 401,) 

No. V, 4(55)-F. 1/49.—In exercise of the powers conferred by section 52 of the 
Banking Ck>mpanies Act, 1949 (X of 1949), and after consultation with the Reserve 
Bank, the Cimtral Government is pleased to make the following rules. 

1. Short title and commencement, —(1) These rules may be called the Banking 
Companies Rules, 1949. 

(2) They shall come into force at once. 

2. Interprelation, ---{1) In these rules, 

(a) *“tlic Act'* means the Banking Companies Act, 1949 ; 

(b) *'principal office of the Reserve Bank" means the office of the Reserve Bank 

to which the returns prescribed under the Act or these rules are required 
to be submitted; 

(c) "principal office of the banking company" means the office of the banking 

company which will be responsible for the submission of returns prescribed 
under the Act or these rules ; 

(d) "quarter" means a period of three months ending on the last day of Mardi, 

June, September or December of any year; and 

(e) "place of business" of a banking company includes any sub office, pay office, 

sub pay office or any place of business at which deposits^are received, 
cheques cashed or moneys lent. ^ 

(2) In the application of these rules to Acceding States all references to the 
"States" of India shall be construed as including references to the Acceding States to 
which the Act extends. 

S. Submission of returns, —(1) A return prescribed under the Act or these rules 
sliall be submitted in the form presaibed Cor the purpose or as near thereto as circums- 
tances admit. 

(2) Such return shall be submitted in the manner hereinafter provided: — 

(i) By a banking company incorporated in a "State" of India, from its tegis- 

tered office to the office of the Reserve Bank situated in the "State** in 
which the banking company has its registered office. 

(ii) By a banking company incorporated elsewhere than in a "State** of India 

and having a principal place of business as declared in terms of Secticsi 
277(1) (e) of the Indian Companies Act, from that principal place of busi¬ 
ness to the office of the Reserve Bank situated in the "State** in which 
the banking company has its prindpai place of business. 

(Hi) In any other case, from such office of the banking company to such office of 
the Reserve Bank as may be specified by the Reserve Bank on an appli¬ 
cation to be made in this behidf to the Reserve Bank of India, Depart¬ 
ment of Banking Operations at Bombay. 

(lu) Notwitiiitaiiding anything contained in dauses (i)^ (H) and (iit) the |le»em 
Bank imfp at any time, direct that the retimis prescribed undnr the Asut 
or them ifdoi shall be subiaitted horn any spedfied oIBcie of a hanking 
e om pan y to any spedfied office of the Reiarve Bank. 
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(S) Wherever a return presaibed under the Act or these rules relates to a parti* 
cuiar day or date, and where such day or date is not a holiday for all the o^kes of a 
banking company, the return shall be prepared on the basis of the figures of that day 
or date in respect of offices working oil that day or date, and the' psecedihg working 
day’s figures in respect of offices where tliat day or date is a holiday. 

(4) A banking company sliall, within one month irom the commencement of these 
rules or from tlic commencement of business, whichever is later, intimate to the 
principal office of the Reserve Bank, the address ot its principal office and shall inti* 
mate to that office any change in such address within one month of such change. 

4. List of Officers. —(1) (*) A banking company shall, not later tlian one month 
from the commencement of these rules or from the commencement of business whidi* 
ever is later, send to the piincipal office of the Reserve Bank a written statement 
containing a list of 

{a) tile names, the official designations and specimen signatures of the officers 
authorised to sign on behall ot the banking company returns required 
under the Act or these rules and 

(b) the names and addresses of the directors of the banking company. 

(it) Any change in (he list referred to in clause (i) of tills sub-rule shall be inti< 
mated to the principal office of the Reserve Bank within one month from the 
occurrence of such change. 

(2) A banking company incorporated outside India, which ar the commence¬ 
ment of these rules has a place of business in any ’’State” of India, and 
every such company which after the commencement of these rules establishes such a 
place of business within any “State” of India, shall, within one month from the 
commencement of these rules or irom the establislimcnt of such place of business, as 
the case may be, furnish to the principal office of the Reserve Bank the full address of 
the principal place of business declared in terms of Section 277 (1) (e) of the Indian 
Ckimpanies A' and the name and address of one or more persons resident in any 
“State” of Inuia authorised to accept on behalf of the company any notice or order 
required to be served on the company under the Act or these rules and shall intimate 
to the principal office of the Reserve Bank any change in such name or address within 
one montli of the occurrence of the cliangc; 

Provided that information furnished by a banking company under Rule 4 of die 
Banking Companies (Control) Rules, 1948, shall be deemed to have been furnished 
under this rule, 

5. Remuneration paid to directors and officers *—A banking company shall, not 
later than the 31st January each year, send to the principal office of the Reserve Bank 
a statement in Form I showing the remuneration paid during the previous calendar 
year to the directors and officers of the company specified therein. 

6. Deposits. —(1) The deposit .specified in sub-section 2 of section 11 of the Act 
shall be maintained at the principal office of the Reserve Bank; 

Provided that if a banking company desires to keep elthar the whole or part of 
the deposit in sterling securities, such securities will be held at the London office of 
the Reserve Bank, which shall hold it on behalf of the principal office of the Reserve 
Bank. 

(2) The value of each security deposited under sub-rule (1) shall be estimated at 
its marttet rate, ex-dividend. 

(3) Deposits in sterling securities idtall not be brought on the books of the prindpal 
office of the Reserve Bank until that office has received an intlmaiioii from the London 
office of the Reserve Bank and the date on which such deposits are brought on the 
books of the principal office of the Reserve Bank shall bO the date tit deporit for the 
purposes of sub*secticm t of sedtioii II o| th# Act 
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(4) Securities shall be duly transferred to the Reserve Bank by the banking 
company. 

<5) Upon seoeipt of a deposit under sub-ruk (1) or of an intimation of deposit 
under sub-rule ($), the principal office of the Reserve Bank shalh as soon as posaibk» 
send to the principal office of the banking company a certiheate in Form IL 

(6) The market value of sterling securities shall be converted at Is. 6d. to the 

rupee. 

7. Withdrmmh of deposits.*—The prindpal office of the Reserve Bank shall not 
be bound to return securities actually deposited^ but may substitute therefor new scrip 
of securities of the same description and amount. 

8. Changes in deposits, —(1) The london office of the Reserve Bank will permit 
the withdrawal of sterling securities only under Instructions from the principal office 
of the Reserve Bank. 

(2) When the form or amount of dqwsit is changed by reason of a subsequent 
deposit or withdrawal, the principal office of the Reserve Bank shall, as soon as possible 
send to the principal office of the banking company a fresh certificate in Form n, 

9. Maturing of security deposits. —W^hen a security in deposit matures or when 
any yield on such a security ceases to accrue, the principal office of the Reserve Bank 
shall not be bound to inform the banking company; but upon the receipt of a 
requisition in writing from the banking company, the principal office of the Reserve 
Bank shall, as soon as possible, collect the disdiarge value and hold the amount in 
deposit for ^rposes of sub-section (2) of section 11 of the Act. 

10. Interest on dcpo.u7s.—(1) No interest shall be payable on cash deposits. 

(2) Interest on sterling securities will on realisation be credited, if so desired, as 
soon as possible, to an account in London, subject to the usual charges. In other cases 
such interest will be remitted by the lx>ndon office to the principal office of the Reserve 
Bank at the prevailing rate of exchange after deduction of the usual cliargcs. 

(8) The principal office of the Reserve Bank shall credit, as soon as possible, the 
current account of the banking company mainuiined with it with tiie interest realised 
on rupee securities, subject to tlic usual charges, and with the amounts received, if 
any, from the London office of the Reserse Bank under sub-rule (2). 

11. Licensing of banking Companies. —A company desiring to have a licence 
under Section 22 of the Act shall apply to the principal office of the Reserve Bank 
in a form specified below, namely: 

(a) in tlte case of a company incorporated in any *‘State" of India and desiring 

to commence banking business, in Form V. 

(b) in the case of a company incorporated in any "State" of India and in 

existence at the commencement of the Act, in Form VI and 

(c) in the case of a company incorporated outside India and desiring to 

commence/carry on banking business in any "State" of India in Form VII. 

12. Opening of new places of business. —An application by a banking company for 
permission to open a new place of business or change tlie location of an existing place 
of business under section 25 of the Act shall be submitted to the principal office of the 
Reserve Bank in Form VIII, 

15. List of offices .—banking company shall, within a period of one month fooixt 
the dose of every quarter, send to the principal office of the Reserve Bank a list in 
Form IX of all its offices in the '‘States'* of India at which it was doing business during 
that quartet* 

14* PubUc^tan of approved currertetes.—(1) The Reserve Bank shall, not later 
than tnonth Imai the cotnsnencement of tficse ruks, by notification in the Oaaettt 
of Indlii, puMIsh lor the purpose of section 25 of the Act a list of ciinencks in which 
tMpovt bllb fimm In and Import bills drawn^ on ^and payabk In India may be eapremed. 
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(^) Any atoation in the list reCened to in 8ub*nile (1) shall also be pfublished in 
the Gazette oi India* 

(S) An alteration adding a currency to the list shall take effect Crom the date of 
publication of the alteration while an alteration omitting a currency from the list 
shall take effect at the expiry of three months from the date of publication of the 
alteration. 

15. Manner of publication of accounts and balance sheet ,—^The balance sheet and 
profit and loss account prepared in terms of section 29 of the Act together with the 
auditor’s report shall be published within a period of six months from the end of the 
period to which they relate in a newspaper which is in circulation at the place where 
the bankii^ company has its principal ofRce. 

16. Power to exempt in certain cases ,—The Central Government may, on the re* 
commendation of the Reserve Bank, declare by notification in the official Gazette that 
any or all of the provisions of these rules ^all not apply to any banking company or 
to any class of banking companies either generally or for such period as may be 
specified. 


THE BANKING COMPANIES ACT, 1949 

• FORM 1 (See Rule 5) 

(Section 10) 

(To be submitted not later than the Mst January each year) 

Name of the banking company-—- 

Name and designation of the officer submitting the return -- — -- 

Remuneration* paid to the directors and the first ten highest paid officers of 
the banking company in the “States” of Indiaf during the year ended the 
Slst December-^- -- *-- 


Remuneration* during 

Name Age Qualifications Experience Designation the year ended the Slst 

December 19 . 


1 2 S 4 5 6 


Date-Signature-.- 


* Remuneration includes salary, house allowance, dearness allowance, conveyance 
allowance, local allowance and all other fom» of allowances, bonus, conurttmtioii made 
by the employer to provident or pension funds, taxes paid on behalf of officers, etc. 

t In the application of this mm It^eiation to Acceding States a refmnce to the 
‘States of India* shall be construed as mcluding a reference to the Aceading Stales 
to whidi the Act extends. 
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THE BANKING COMPANIES ACT, 1949 

‘ FORM n (See Rules 6 and 6} 

(Sectio^n II) 

Reserve Bank of India 

No* —-- Plaoe- ^ -—-- 

Date - - *- 

Certified that the Reserve Bank of India held on behalf of^- - the undemoted 

deposits in term of section 11(2) of the Banking Companies Act* 1949 as at the close 
of business on-- ----—-- 


Approved Securities. 

_ Remarks 

Loan Face Value 

12 5 4 5 


TOTAL 

(In figures and words separately for cash and approved securities.) 

MANAGER. 

Note. —llic issue of tltis certificate renders any previous certificate issued by the 
Reserve Bank null and void. 

N.B,—These Forms are ds amended by Notification No. F. 4 (55).—F. 1/49 
dated i2th April* 1949. 

I 

THE BANKING COMPANIES ACT, 1949 
FORM III 
(Section 18) 

Name of the banking compati) ..... . . . .—. . . 

Name and designation of the officer submitung the letum-- 

Statement of cash reserve as at the close of business on the following days of 

the month of-- ----- 

(To be filed in triplicate with the Reserve Bank before the fifteenth day of the month 
succeeding that to which the return relates.) 

(Rounded off to the nearest thousand) 

1st 2nd 5rd 4th 5th 
Friday Friday Friday Friday Friday 

41 • « « * 


A. liabilities. 

1. Xlemand liabilitica 
t. Time UabiUtIm 

9* Total Ikmaiid and Time UahiUties 


* Give dales. 

XXXV 
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B. Minimum amount of eash tomva rtfmtad to 
be held under section IS of the Act, 

1. Five per cent of A (I) 

2. Two per cent, of A (2) 

5. Total of B (!) and B (2) 


C. Cash reserve. 

1. Ca^* 

(a) Notes 

(h) Kupee coin (including one rupee notes) 

(c) Subsidiary ooin 

2. Balances with the Reserve Bank 
S. Total of C (1) and C (2) 

Date- Signature 


THE BANKING COMPANIES ACT, 1949 
FORM IV 
(Section 20) 

Name of the banking company-- 

Name and designation of the officer submitting the ret uni ... 

Statement for the month of-of unsecured loans and advances (including 

bills purchased and discounted) granted (in the States*’ of India)t to companies in 
which the banking company or any of its directors is interested as director, managing 
agent or guarantor.! (To be submitted to the Reserve Bank l^efore the close of the 
month succeeding that to which the return relates,) 

A .—Statement of unsecured loans and advances (including bills purchased and dis¬ 
counted) granted tS public companies in winch the banking company is interested 
as director, managing agent or guarantor and to private companies in which the 
banking company is interested as director or guarantor. 

(Rounded off to the nearest thousand) 



* Cash must not include balances at other banks or any item other than currency 
notes, rupee coin (including one rupee notes) and subsidiaty coin. 

t In application of this form in relation to Acceding States a tekimm to the 
Statm of India shall be construed as including a sttfoenee to the Acceding States 
to which the Act extends. 

t The statement should include loans and advances (including bills purchased and 
granted during ^ month or previously and sepai4 during the month ox 
outstandii% on the last working day of the month! ^ ^ 














KEttsQ} aymAum bxjles ^ndiam) m 

%^-^memetU of umecured hm$ and odmnces {incltlding Mi$ purchased smd dis¬ 
counted) granted to public companies t» lekiek any of the direeUm of the 
banking company is interested as dereetat, numagmg stgent or gnamntor and to 
primte comj^nies in which any of the directors of the banking company is 
interested as director, 

(Rounded off to the nearat thousand) 


Name of the director id 
the banking company, 
who is interestea. 

Name of the company 
to which the advance 
has been made. 

Relation of the dtreom: 
of the banking com¬ 
pany to the company 
(whether director, 

managing a^ent. guar¬ 
antor etc.) 

Date of advance* | 

Date of repayment. 

Amount outstanding on 
the last working day 
of the immth. 

_ 

Highest outstandmg dur¬ 
ing the month. 

Lowest outstandii^ dur¬ 
ing die month. 

1 

’S 

< fit 

Nature of advance 
(whether loan, over¬ 
draft. cash credit, pur¬ 
chase or discount erf 
bills etc.) 

Remarks. 

j 1 

2 

S 

4 

5 

6 

7 

8 

^ 9 

♦ 

10 

11 


Toul of Column 6- 

Date -- Signature 


NoTiE.--ln case a banking company has no loans or advances to report, the fact 
may be reported in a letter. 


THE BANKING COMPANIES ACT, 1949. 

FORM V (Sec Rule 11) 

(Section 22) 

Farm of application for a licence to commence banking businesi by a company 
incorporated In any **State** of India* and desiring to commence banking business. 

Address—--- 

Date- 

Department of Banking Operations 
Reserve Bank of India,_ 

Application for a licence to commence banking business 

Dear Sir. 

We hereby apply for a licence to oommence banking business in terms of section 22 
of the Banking Companies Act, 1949. We give below the necessary information in 
the form prescribed! tor the purpose. 

« Yours tothfuBy, 

Signature-- 


the appHcatton of this form in relation to Acceding States a tetoence to 
any *$t«te Ot imlsf' iliall be construed as including as refmioe to the Aoce«|ing 
Stitii to l^dch the Mb emndi. 


m 
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PK,1JUES 


L Name of the oom|»aay« 

% Place of xegiitration ei tkt eompaiiy. 

$4 State ivlietlter tlie eooipaiiy it pubik or pri¥atie. 

4. Date of inoorpoxaiion. 

5 . Previous applicatiom: 

Give particulars of any application previously made 
to the Reserve Bank in this connection. 

6. Management : 

(a) Give naines« business and addresses of directors, 
the amount of shares held by each and the 
names of the bankers of each of them. 

(b) Give the name of the proposed chief cxecu' 
live ofiBcer. his qualifications, experience, age 
and the proposed remuneration. 

7. State detailed reasons for the floatation of the com 
pany and give statistical and other data, as under, 
which may have been collected in respea of the area 
whidi the company intends to serve. 

(i) The population of the area of operation of 
the proposed place of business. 

(it) The volume and value of agricultural, mineral 
and industrial production and imports and 
exports of the area of operation of the 
proposed place of business as under; 


Production 

Imports 

Exports 

Commodity Volume Value 

Volume Value 

Volume 

Value 

1 2 S 

4 5 

6 

7 


(iff) If there are any schemes for agricultural, 
mineral or industiiai development give 
details of the same and their probable effects 
on the volume and value of the present 
production, imports and exports. 

(tv) If the existing banking facilities are considered 
inadequate, give reasons. 

(v) Prospects: Give as under an estimate of the 
minimum business which the company ex^ 
pccts to attract at the proposed place of 
business within 12 months. 

I. Deposits. Amount in thousands of rupees Rates proposed to be attotved on 

varUm types of deposits. 

Minimum Muximum 

II. Advances. Amount in thousands of rupees Rates proposed to be chained on 

types of admnees* - 
Miiiimiiso Maidsxiitm 
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S. Forward an up-to*dato copy ctf the Memorandus^ ^ 

and Artidea of Aaso^tion and m copy of the pxotpeam 
<with certified translations in Englidi if not in that 
language). 

9^ State whether the company fulfils the conditions 
laid down in sub-section (S) of section il» and whether 
it is agreeable to permit the Reserve Bank to satisfy 
itself by an inspection of the books of the company 
or otherwise that the prescribed conditions are being 
fulfilled by the company. 

10. Any additional facts which the company may wish 
to adduce in support of its application. \ 

iV.B.—(1) If an application is for commencing banking business at Bombay, 
Calcutta, Madras, Delhi or Kanpur, the details asked for under item 7 (i) (li) and (Hi) 
need not be supplied. 

(Z) If a company is unable or unwilling to supply full detaib in respect of any 
oi the items, reasons for the omission may be given. 

(3) If an application has been submitted to the Reserve Bank in the past, in¬ 
formation under items 2, 3, 4, 6. 7 and 8 need not be supplied unless there is any 
change since the last application. 


THE BANKING COMPANIES ACT, 1949. 

FORM VI (Sec Rule 11) 

(Section 22) 

Form of application for a licence to carry on banking business by a company incor- 
porated in any ”$tate** of India* and in existence on the commencement of the Act, 

Address --- 

Date- 

Department of Banking Operationa, 

Reserve Bank of India,__ 

Apptication for a licence to carry on banking business 

Dear Sir, 

We hereby apply for a licence to carry on banking business in terms of section 22 
of the Banking Companies Act, 1949. We give below the necessary information in the 
form prescribed for the purpose. 

Yours faithfully, 
Signatute- 

1. Name of the banking company. 

2- Place of registration of the banking company and 
of its head oike. 

S. State whelther the banking comfmny is pubhc or 
private. 

4. Date of Incorporation. 

5. Bate of commencement of budness. 
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6. PreiHous appUcatiom: 

Giv€ particulars of any application previoosly 
made to the Reserve Bank in this connection. 

7. Mamgement: 

(a) Give names, business and addresses of directors. 

{b) Give name of the chief executive officer, his 
qualifications, experience, age and the remu¬ 
neration paid. 

8. Existing offices : f 

Give tfie number of officcsf in the "‘States" of 
India* and a brief description of the system 
of supervision and conqpl over the branches. 

9. Give details regarding the authorised, subscribed 
and paid-up capital and reserves of the banking company 
as on the date of the application. 

10. Forward an up-to-date copy o( tlie Memorandum 
and Articles of Association and copies of the balance 
sheets together with profit and loss account statements 
iot the last five years (with certified translations in 
English, if not in tliat language). 

11. State whether the banking company fulfils the 
conditions laid down in sub-section (3) of section 22. 
and whether it is agreeable to permit the Reserve Bank 
to satisfy itself by an inspection of the books of the 
company or otherwise that the prescribed conditions 
are being fulfilled by the company. 

12. Any additional facts which the banking company 
may wish to adduce in support of its application. 

N.B, —(1) If a banking company is unable or unwilling to supply full details in 
respect of any of the items, reasons for the omission may be given. 

(2) If an application has been submitted to the Reserve Bank in the past, information 
under items 2, 3, 4, 5, 7. 8, 9 and 10 need not be supplied unless there is any change 
since the last application. 


THE BANKING COMPANIES ACT, 1949. 

FORM VII (Sec Rule II) 

(Section 22) 

Form of application for a licence to commence/ carryX on banking business in any 
Province of Indiaf by a banking company incorporrated outside indiaf 


Department of Banking Operations. 
Reserve Bank of India.- 


Address. 
Date^— 


* In the application of this form in relation to Acceding States all vdkamm to the 
‘States of India* or any ‘State of India* shall be cosismied as indudii^^ lefimnces 
to the Acceding States to which the Act extends. 

t Includes the registered office and all places of business at whtdi deposits axe reedved, 
cheques cashed or moneys lent. 

t The portion not applicable should be struck oS. 
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AppUmtion to commencejcorty* on banking bminess ^in any Province of Jn4ia.f 
l>ear Six, 

We hereby apply for a licence to commence/carry* on banking bu«iness in terms of 
section 22 of the Banking Companies Act» 1^9. We give below the necessary in> 
fcHrsnation in the form prescribed for the purpose. 


Yours faithhilly. 
Signature- 


1. Name of the banking company. 

2. Place of registration of the banking company and 
of its head office. 

3. State whether the bankii^ company is public or 
private. 

4. Date of incorporation. 

5. Country or State in which the banking company 
is incorporated. 

6. Previous applications: 

Give particulars of any application previously 
made to the Reserve Bank in this connection. 

7. Management: 

(o) Give names, business and addresses of direc¬ 
tors in the “States’* of India.f 
(b) Give the name of the chief executive officer 
or the proposed chief executive officer in 
the “Stales” of India,f his qualificaiiom, 
experience, age, and the remuneration paid 
or proposed to be paid. 

8. (a) For a banking company already carrying on 

banking business in any State” of India :f 

Existing officers:% 

Give the number of offuesj in the “States” of 
Indiaf and a brief description of the system 
of supervision and control over the offices.^ 

{h) For a company desiring to commence banking 
business in any ”State” of India :f 
State detailed reasons for an officej in the 
“States” of Indiaf and give statistical and 
other, data, as under, which may have been 
collected in respect of the area which the 
company intends to serve. 

(i) The populadoo of the area of operation of the 
proposed place of business. 

* The portion not applicable to be struck off. 

f In the application of this form in relation to an Acceding States all references b 
the ^States of India* or any ’State of India’ shall be construed as including refemioes 
to the Acceding States to which the Act extends. 

t Bsdiides all places of business at which deposits are received, choqpiei cashed <nr 

mon^ lent 
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(ii) The volume and value of agdcultutal^ mineral 
and industrial production and imports and 
exports of the area of operation of th^ pro¬ 
posed place of business as under: 


Production 

Commoditv 

Imports 

Exports 

Volume Value 

Volume 

Value 

Volume 

Value 

I 2 S 

4 

S 

6 

7 


(tti) If there are any schemes for agricultural 
mineral or industrial development give 
details of the same and their probable 
effects on the volume and value of the present 
production, imports and exports. 

(iv) If the existing banking facilities are considered 

inadequate, give reasons. 

(v) Prospects: Give as imder an estimate of the 

minimum business which the company ex¬ 
pects to attract at the proposed place of 
business within 12 months. 

1. Deposits Amount in thousands of rupees Rates proposed to be allowed on 

various types of deposits. 
Minimum Maximum 

11. Advances Amount in thousands of rupees Rates proposed to be charged on 

various types of advances. 
Minimum Maximum 

111. Export k 

Import Bills. Amount in thousands of rupees. 

9. State what arrangements have been made to ensure compliance with the 
provisions of section 11 (2) of the Act, 

10. Forward an up-to date copy of the Memorandum and Articles of Association and 
copies of the balance sheets together with profft and loss account statements for the last 
ffvc years (witli certified translations in Englidi if not in that language). 

11. Stale whether the banking company fulhis (he conditions laid down in sub¬ 
section (S) of section 22, and whether it is agreeable to permit the Reserve Bank to 
satisfy itself by an inspection of the books of the company or otherwise that Che prescribed 
conditions are being fulfilled by the company. 

12. Any additional facts which the banking company may wish to adduce in 
support of its application. 

(1) If an application is for commencing banking business at Bombay. Calcutta, 
Delhi, Madras or Kanpur, the details asked for under item 8 (b), (i), (li) and (iti) need 
iK>i be supplied. 

(2) If a company is unable or unwilling to supply full details in respect ol any 
of the items, reasons for the omission may be given. 

(3) If an application has been submitted to the Reserve Baeik in the past* infonoation 
under items 2, S. 4, 5, 7, 8. and 10 need not be supplied unless tbm is 8»y change 
since the last application. 
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THE BANKING COMPANIES ApX, 1949. 

FORM VUl (See Rule 12) 

(^KcnoM 2S) 

Form of application fot permission to open a nett/ place of business or change the 

location (otherwise than within the same city town or village) of an existing place of 
business under section 23 of the Act^ 

, Addxesi-- 

Oate-^^------- 

Dqpartoient o£ Bsuiklng Operations, 

Reserve Bank oC India, .. 

Dear Sir, 

We hereby apply for permission to open* a new place of business/change the 
location of the existing place of business in terms of section 2S of the Banking Co m pa n i e s 
Act, 1949. We give below the necessary information in the form prescribed for the 
purpose. 

Yours faithfully. 
Signature- 

1. Name of the banking company. 

2. Place of registration of the banking company and 
of its head office. 

S. State whether the banking company is public or 
private. 

4. Date of incorporation. 

5. Date of commencement of business. 

6. Fremous applications: Give particulars of any 
application previously made to the Reserve Bank 
in this conneettem. 

7. Management: (a) Give names, business and 

addresses of directors. 

(b) Give the name of tlic offtcer*in-chaige of the 
proposed office, his qualifications, experi¬ 
ence, and remuneration and also 

particulars about the Local Advisory board 

or (local directors), if any. 

2. Existing offices: (a) Give the number of offices 
in the "'States** of India.f In the case 
of offices making losses, also give details as 
in Table "A*. 

(b) In the case of offices which have been in 
existence for less than three years on the 
date of application also give details as in 
Tabic 

9. Proposed office: Give the location of the pro* 
posed office. 


♦ Hie portion not applicable to be struck off. 

t In the applkadon of this form in relation to Acceding states a reteence fo 4ke 
•States of India’ shall be corntmod as Indudimt a itforciKe fo die Aceeffieng States 
to whidi the Act extends, 

xxxvi 
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9(a). Reasons for the proposed offkei State detailed letsom for the proposed 
ofllce aM give statistical and other data* as under;, which may have been colleaed for the 
proposed oiBoe. 

(t) The population of the area of operation of the proposed office. 

(tf) The volume and value of agricultural* mineral and industrial production* 
and imports and exports of the area of operation of the proposed office 
as under; 


Production 

Gommoditv 

Imports 

Exports 

Volume Value 

Volume 

Value 

Volume 

Value 

1 2 S 

4 

5 

6 

7 


(i#i) If there are any schemes for agricultural, 
mineral or industrial development give de> 
tails of the same and their probable effects 
on the volume and value of the present 
production, imports and exports. 

(jv) If the existing banking facilities are considered 
inadequate, give reasons. 

(v) Prospects: Give as under an estimate of the 
minimum business which the banking com¬ 
pany expects to attract at the proposed office 
within 12 months. 

1. Deposits Amount in thousands of rupees Rates proposed to be allowed on 

various types of deposits. 

Minimum Maximum 

II. Advances Amount in thousands of rupees Rate^ proposed to be charged on 

various types of advances. 

Minimum Maximum 

10. Change of location of an existing office. Give the exact location of the office 
which is proposed to be closed and of the place to which it is proposed to shift it, 
giving particulars of the new location as in No. 9 (a). 

11. System of supervision and control over the proposed office. Give a brief 
description of the system of supervision and, control which will be exercised over the 
proposed office and the authority of the officials at the proposed office legarding advances 
(including bills purdiased and discounted). 

12. Capital and Reserves. Give details regarding the authorised, subscribed and 
paid-up capital and reserves of the banking company as on the date of the application. 

IS. Expenditure. State the amount alre^y spent or proposed to be spent on 
staff, premises, furniture, stationery advertising etc. in connectiou with the proposed 
office. Also state the minimum income which the banking company expects to earn 
at the proposed office in 12 months. 

14. Forward an up-to-date copy of the Memorandum and Artides of Aasodaiion 
and copies of balance sheets together with profit and loss account statements lor the 
last five years (with certified translation in F^lish* If not In that language)* 

15, Other parikufartt. Any addlUonai facts whkh the bankitig cotr^NUiy may wish 
to adduce in support of its applications, 
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The *oSoe’ and 'iMoaf whermr Ih^ iMxur fa diU form indiide 
a place or places of business at wtuch deposits are seoeived, cheques cadied or 
moneys lent, 

2. No$, 9 and 9 (a).-^To be replied to if the application is lor opening a new office. 
If an application is for opening a place of business at Bombay^ Calcutta, Delhi, Madras, 
or Kanpur, the details asked for under item 9 (a) (t), (ti) and (til) need not be supplied. 

S. No. lO.^To be replied to if the application is for changing the location of an 
existing place of business. 

4. If a hanking company is unable or unwilling to supply full details in respect 
of any of the items reasons for the omission may be given. 

5. If an application has been submitted to the Reserve Bank in the past, in¬ 
formation under items 2, 3, 4, 5, 7, 8, 11, 12 and 14 need not be supplied unless there 
is any change since the last application. 

6. The information asked for in items 7 <h), 9, 9 (a) 10, and IS is to be given 
separately for each office where the appltcauon relates to the opening of or rhaag ing 
the location of more than one office. 


TABLE 


NAME OF THE BANKING COMPANY_ 

NUMBER OF EXISTING OFFICES MAKING LOSSES- 


1 

Name of 
Place 

i 

I 

Description t.e. 
whether branch, 

Date of 
opening 

Amount of 
loss during the 
preceding 
year 

Deposits 

Advances 

Remarks 

sub-office, pay- 
office, sub pay 
office etc. 

As on the date of the 
last balance sheet 

1 

2 ! 

1 ^ 1 

3 

4 

5 ! 

6 

7 


TABLE V 


Particulars regarding offices which have been in existence for less than 
three years on the elate of application. 
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THE BANKING COMPANIES ACT, 1849. 

FORM IX {See Rule 15) 

(Section 25) 

To bt mbmitied within one month after the end of quarter to which it reiates 
Name of the banking company. 


Dhtrict and State 


Name and de$ignatton of the officer submitting the return—-—- 

(a) Statement of offices* in the Provinces of Indiaf as on the last day of Che quarter ended 
Name of place where the banking 

company has an office (May be 
arranged in alphabetical 
Order) 

1 2 

(b) Statement of offices* opened in the *‘States** of Indiaf during the quarter ended- 

Name of the place District and State Date of opening the 

office 

i 2“ 5 

(c) Statement of offices* in the “States** of Indiaf closed during the quarter endc<l- 

Name of the place District and State Date of opening the 

office 

1 “2 5 "^ " 

Date- Signature — - - 


THE BANKING COMPANIES ACT, 1949. 

FORM X 
(SsenoN 24) 

Name of the banking company _____ 

Name and designation of the officer submitting the return. 


Sutement of demand and time liabilities and cash, gold and unencumbered approved 

securities for the month of~- -- 

(To be famished to the Reserve Bank not later than 15 days after the end of the 
month to which it relates). 

(Rounded off to the nearest thousand) 
As at the close of business on 


A. Liabilities in the **State’' of India.X 

1. Demand Liabilities. 

2. Time liabilities ...... 


1st 2nd Srd 4th 5lh 

Friday Friday Friday Friday Friday 

(a) (a) (a) (a) (a) 


5. Total Demand and Time Liabilities 


* Includes the registered office and all places of business at whidh deposiu are 
received, cheques cashed or moneys lent. 

f In the application of this form In relation to Acceding Sute a relamce in the 
‘States of India^ shall be construed as including a refoence to the Acceding States 
to which the Act extends. 

fin the application of this form in relation to Acceding States a reference to the 
‘States of India^ shall be construed as induding a teference to the Accedit^ States 
to which the Act extends. 
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B. Minimum umount of wutf required Ut be held f 

under section M of the Act. 

[StO per cent, ot A{8)] __ 

C. Assets. 

1. Cash in .. . 

2. Balances with the Reserve Bank. 

3. Balances with the agent of the Reserve Bank. 

4. Gold (valued at a price not exceeding 

current market price).. 

5. Unencumbered approved securities (valued 

at a price not exceeding current market 

price) . . 

6* Deposit with the Reserve Bank under sub- 

section (2) of section 11 of the Act. 

(t) Cash .... 

(ii) Unencumbered approved securities 
(valued at a price not exceeding 

current market price).. . 

7- Total of the above assets. 


Date.-- _ Signature- 

(a) Give dates [where Friday is a holiday under the Negotiable Instrument Act, 
1881 (XVI of 1881), the preceding working day]. 


THE BANKING COMPANIES ACT, 1949. 

FORM XI 
(Section 25) 

Name of the banking company--— 

Name and designation of tlie officer submitting the return — -— 

Statement for the quarter ending-- 

Statement of assets and liabilities in the ‘‘States’’ of India* as at the close of business 
on the last working day of March, June, September or December. 

be submitted to the Reserve Bank before the 30th April, 31st July, 31st 
and 81st January each year). 

(Rounded o£f to the nearest thousand! 


A. Liabilities in the ’^States** of India*: 

1. Demand Liabilities. 

2. Time LiabUities. 

3. Total Demand and Time Liabilities. 

B. Minimum amount of assets required to be held in 
the ‘‘States** ol India* under section 25 of the Act 
[75 per cent, of A(8)] 

C. Assets in the '^States** of India*; 

1. Cash in hand.. 

2. Balances with the Reserve Bank ...... 

3. Balances with the agent of the Reserve Bank 


* In the anpHcation of this tern in relation to Acceding States a retoenoe lo the 
'States of India' dtall be amstsiied as including a tetoeiice to tiie Aoeoding States 
to whidi the Act extends. 
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Biilamse bmight lorwa]:d from &it pmious ^ 

xt^ms^ (a) . . . t . . • . i . . . 

IniNsreit; allowed, if any* during the 

yw («). 


Total 


Addidom dnce the date of the lasit 
return (b) . 

Total 


Withdrawais since the date of the last 
return (d) .. 


Total 


. .. . 4 - 

Balance as at the dose o£ the year 


Date-- Signature —_ 

(а) Only totals may be given under column S. 

(б) Pardculars to be given under all columns. 

N.B ,—^The particulars required by this form should be given to the extent to which 
tliey are available. 


THE BANKING COMPANIES ACT, 1949. 

FORM xni 
(Section 27) 

Name of the banking company --- 

Name and dedgnation of the otticcr submitting the return- 

Statement showing the assets and liabilities in the *'States'* of India* as at the close 
of business on Fridayf the-- - - -—- 

(To be submitted to the Reserve Bank before the close of the month succeeding 
that to which the return relates) 

(Rounded off to tlic nearest thousand) 

A. Lwbilides in the "Sfaies" of B. Asseta in the '^States** of Indiat 

/ndw,* 1. Cash in hand - 

1. Paid-up Capital); - 2. Balances with the Reserve 

2. Reserve Fund and other Bank - 

reserves —— 


• In the application of this form in relation to Acceding States a tefereim to the 
'States of India* shall be construed as including as reference to the Acceding States 
to which the Act extaids. 

t The last Friday of every month or if that Friday is a public holiday under the 
Negotiate Instruments Act, ISSI (XVI of 18S1)« at the close of business <m the preceding 
working day. 

I In the case of banking companies incorporated outside "the States of" India and 
Acceding States to which the Act extends, the amount of deposit kept with the Resarve 
Bank under suh-secdon (2) of section 11 of the Act dmuld be shown under dMs head 
tmr excluded from the total. 
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S. Demand Depositi» and contin¬ 
gency (unadjusted) accounts: 

(a) Demand Dep<Kits fitom 

banking companies 

(6) Demand Deposits from 

others and contingency 
(unadjusted) accounts 

4. Time I>epo$its; 

(e) From banking 

companies -- 

(b) From others -- 

5. Due to other banks 

6. Bills payable 

7. Branch Adjustments 

8. Other liabilities* 


TorriUL 


5. Balances with the agent of 

the Reserve Bank 

4. Balances with other banking 
companies in current account - 

5. Money at call and short notice« 

6. Bills purchased 

7. Bills discounted 

8. Investments: — 

(i) In Government Securities 
(includii^ treasury bills) 

(a) Central Govemraent — 

(b) *‘State” Govern¬ 
ment — 

S Other investments 
Securities of local 
authorities 

municipalities, port 
trusts, etc.) 

(6) Shares, debentures, 

etc. - 

(c) Others - 

9. Loans, advances, cash credits 
and overdrafts (excluding 
due from banks) 

10. Due from banks 

11. Premises, furniture, fixtures 
and other fixed assets 

12. Branch Adjustments 

13. Capitalised expenses includ¬ 
ing preliminary expenses, or¬ 
ganisation expenses, share- 
selling commission, broker¬ 
age, amounts of losses in- 
cured and any otlicr item 
of expenditure not reprC’ 
sented by tangible assets.* 

14. Other ungible assets 


lOTAI, 


Date- 


Signature- 


THE BANKING COMPANIES (LEGAL PRACTIONERS^ CLIENTS’ 

ACCOUNTS) ACT, 1949. 

ACT XLVI of 1949. 

An Act to restrict the Uebility of banking companies in connection with 
certain transactions by legal practithners. 

[Received the assent of the Governor General on Sth December 1019}. 
WHEREAS it Is expedient^ to restria the liabtllty of banking <;ompaAks in ocnmec- 
tion with cmain transactiom by legal practitionm; 

Ir Is hereby etiacied as follows: 

1. Short Htle^ etuent and Comme$$cemmt.i^l) This Ad my be ailed the 
Companies (legal Fractittosiert* Clients* Accounts) Act, IM9. 


au m Iful fiMc tuf he. ' 
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*'(1^ It extends to the whole of India except the Sta^» of Hyderabad and Jammu 
and Ka^mir.** 

(3) It shall come into force in the Presidency town of Bombay at once, and in the 
rest of the "'State*' of Bombay or any part thereof or '"in any other State or in any part 
of such State*" on such date or dates as the Central Government may by notification in 
the official Gazette, appoint. 

[Note. —In this section the new subsection (2), and the words within inverted 
commas in subsection have been substituted for other words by the Adaptation of 
Laws Order, WO,] 

2. Definitions, —In this act, unless there is anything repugnant in the subject 
or contest,— 

(a) ""banking company** means any banking company as defined in section B of 

the Banking Companies Act, 1949 (X of 1949) and includes the Imperial 
Bank of India; 

(b) '"legal practitioner*’ has the same meaning as in the Legal Practioners Act, 

1879 (XVIII of 1879). 

8. Restriction of liability of banking companies in certain cases.-—(1) Where under 
any Law or Rules, having the force of law, a legal practitioner keeping an account in 
a banking company for clients* moneys may only operate on such account for spedfied 
purposes, then neither the banking company with which such an account is kept nor 
any other iKinking company, shall, in connection with any transaction relating to 
such account, incur any liability, or be under any obligation to make any inquiry, or 
be deemed to have knowledge of any right of any person to any money paid or credited 
to such account, which it would not incur, or be under or be deemed to have in the 
case of an account kept by a person entitled absolutely to all the money paid or 
credited to the account: Provided that nothing in this sub^section shall— 

(i) apply to the case of an account kept by a legal practitioner as trustee fmr a 
specified beneficiary, or 

(ti) relieve a banking company from any liability or obligation which it would 
incur or be under, apart from this Act. 

(2) Notwithstanding any thing contained in sub^section (1) a banking company in 
which a legal practitioner keeps an account for clients* moneys shall not, in respect 
of any liability of such practitioner to the banking company, not being a hafaility in 
oennection with that account, have or obtain any recourse or right, whether by way 
of set off, counter-claim, chaxge or otherwise, against moneys standing to the credit of 
the account. 


mva 
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BANKING COMPANIES (CONTROL) ACT, 1948 (PAKISTAN). 

{Published in the Gazette of Pakistan, Extraordinary dated 10th January, I9i9)* 

Act No. XXII of 1948. 

[As amended by Act XXVlll of 1950.] 

An Act to provide for the control of banking companies by the State Bank of Pakistan. 

Whereas it is expedient to provide for the control of banking companies by the 
Slate Bank of Pakistan : 

It is hereby enacted as follows: — 

1. Short title, extent and commencement. —(/) This Act may be called the Banking 
Companies (Control) Act, 1948. 

(2) It extends to all the Provinces and to the Capital of the Federation, and to 
every Acceding State to the extent to which the Central Legislature has power to make 
laws for that State as regards Banking. 

(J) It shall come into force at once. 

2. Act not to apply to co-operative banks. —Nothing in this Act shall apply to a 
co-operative bank registered under the Co-operative Societies Act, 1912, or any other 
law for the time being in force in any Province relating to co-operative societies. 

S. Power to exempt Banks. —^'Ihc State Bank may with the previous approval of 
Central Government exempt any banking company from all or any of the provisions 
of this Act or any rule made thereunder subject to such terms and conditions as it 
may consider proper. 

4. Application of other laws not barred. —The provisions of this Act shall Ik? in 
addition lo, and not, save as otherwise expressly provided herein, in derogation of the- 
Indian Companies Act, 1913, and any other law for the time being in force applicable 
to banking companies. 

5. Definitions. —In this Act,— 

(a) ''banking company*' means a banking company as defined in section 277F of 

the Indian Companies Act, 1913. and includes the Imperial Bank of Indi.* 
and any body of persons incorporated by or under any law in force in 
any place outside the Provinces and carrying on the business of a banking 
company in any Province or any Acceding State; 

(b) “(>>urt” means the Court having jurisdiction under the Indian Companies 

Act, 1915; 

(c) "prescribed" means prescribed by rules made under this Act; 

<d) "the Provinces" means the Provinces of Pakistan, and except in sub section (2) 
section I includes the C^apita! of the Federation ; 

(e) "State Bank" means the State Bank of Pakistan ; 

(/) "secured loan or advance" means a loan or advance made on the security of 
assets the market value of which is not at any time less than the amount 
of such loan or advance; 

(g) "unsecured loan or advance" means a loan or advance not so secured; 

{h) "approved securities'* means securities in which a trustee may invest money 
under clauses («), (b), {bh), (c) or (d) of section m of the Indian Tiustc 
Act, 1882; 
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(f) ''scheduled bank'* meam a bank indtided in the Second Sdiedule id the Stale 
Bank of Pakistan Older* 1948; 

{j) 'demand liabilities’* means liabilities whidi a bank is required to meet on 
demand; and ’’time liabilities** means liabilities which axe not demand 
liabilities; 

(A) "gold” includes gold in the form of coin, whether legal tender or not, in 
the form of bullion or in ingot whether rehtied or not. 

6. Power of State Bank to control advances by banking companies. —(1) Whenever 
the State Bank is satisEed that it is necessary or expedient in the public interest so to 
do, it may determine the policy in relation to advances to be followed by banking 
companies generally or by any banking company in particular, and when the policy 
has been so determined all banking companies or the banking company ooncemed, as 
the case may be, shall be bound to follow tlie policy as so determined. 

(2) Without prejudice to tlie generality of the power vested in the State Bank 
under sub'section (/), the State Bank may give directions to banking companies either 
generally or to any banking company or any group of banking companies in particular 
as to the purposes for which advances may or may not be made, the maigins to be 
maintained in respect of secured advances and the rates of interest to be charged on 
advances, and each banking company shall be bound to comply with any directions as 
so given. 

7. Restrictions on loans and advances, — (I) Notwithstanding anything to the 
contrary contained in section 544 of the Indian Companies Act, 1913, no banking 
company shall make any loans or advances on the security of its own shares or grant 
unsecured loans or advances to any of its directors or to forms or private companies 
in which it or any of its directors is interested as partner, director or managing agent, 
or to any individuals, (trim or private companies in cases where any of the directors 
is a guarantor. 

(2) Every banking company shall, before the dose of the month succeeding that 
to which the retuni relates, submit to the State Bank a return in the prescribed form 
and manner, showing particulars of all unsecured loans and advances granted by it to 
companies, other than private companies, in which it or any of its directors is interested 
as director or managing agent or guarantor. 

(5) If on examination of any return submitted under sub'Section (2) it appears 
to tile State Bank that any loans or advances referred to in that sub<$ection have been 
granted to the detriment of the interests of the depositors of the banking company, 
the Stare Bank may, by order in writing, prohibit the banking company from granting 
any further such loans or advances or impose such restrictions on the grant thereof as it 
thinks fit, and may, by like order, direct tlie banking company to secure the lepaymexit 
of any such loans or advances within such time as may be specified in the orcte. 

8. Maintenance of Liquid Assets, — (I) After the expiry of three months from the 
commencement of this Act, every banking company shall maintain within the Provinces 
in cash, gold, or unencumbered approved securities valued at a price not exceeding the 
current, market price, an amount which shall not at the dose of business on any day 
be less than twenty per cent, of the total of its time and demand liabilities within the 
Provimses. 

JExpianation.^ViXt the purposes of this section liabilities shall be deemed not to 
include the paid-up capital or the reserve or any credit balance in the profit and foss 
account of the company or the amount of any loan taken horn dte State Bank. 

(2) In computing the amount provided for in sub^secdon (J) any balUtnoe inain^ 
tained by a banking company with the State Bank, including, in the ease of a scheduled 
bank, the balance required to be so maintained under sub*clause (I) ctf datise 26 of 
the State Bank of Pakistan Older, 1948, shall be deemed to be emb tnainuined. 
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(1) Every banktng company shall **be£ore the close of the nmnth sucxieeding the 
month** to which the return relates, furnish to the State Bank a monthly return in 
the prescribed form and manner showing particulars of the cx>mpany*s assets maintained 
in accordance with this section and its time and demand liabilities in the Provinces at 
the dose of business on every Friday, or if any Friday is a public holiday under the 
Negotiable Instruments Act, 1881, at the dose of business on the preceding working day. 

[NotE.-—/n suds, (S) of this section the words within inverted commas have been 
substituted for other words by the Banking Companies (Control) Amendment Act, 29S0 
which came into force on Ilth April, 1950,—vide Pakistan Extraordinary Gazette of the 
same date,] 

9. Assets in the Provinces,^(1) At the dose of “business on any day** the assets 
in the Provinces of every banking company shall not be less in value than an amount 
representing such percentage of its time and demand liabilities within the Provinces 
as may be prescribe by the State Bank from time to time provided that the percentage 
so prescribed shall not exceed “eighty-five** per cent. 

“(2) Every banking company shall, before the close of the month succeeding that 
to which the return relates, furnish to the State Bank, in tlic prescribed form and 
manner, a monthly return showing particulars of the company's assets maintained in 
accordance with this section and its time and demand liabilities in the Provinces at 
the dose of business on every Friday or if any Friday is a public holiday under the 
Negotiable Instruments Act, 1881, at the close of bu.dncss on the preceding working 
day.** 

(3) For the purposes of this section, the expression “assets" shall be deemed to 
indude such promissory notes, bills of exchange and securities as the State Bank is 
under the State Bank of Pakistan Order, 1948, empowered to purchase, discount or 
make advances against, and export bills drawn In Pakistan and expressed in such 
currencies as the State Bank may from time to time approve in this i^half, but shall 
not indude such loans and advances as in the opinion of the State Bank cannot properly 
be regarded as assets. 

[Note.— -/« this section in subs. (/) the words within inverted commas have been 
substituted for other words, for the original subs. (2) the new subs. (2) within in¬ 
verted commas have been substituted and the subs. (4) has been omitted by the Banking 
Companies (Control) (Amendment) Act XXVUl of 1950 which came into force on 
Jlth April, 2950, Vide Pakistan Extraordinary Gazette of the same date,] 

10. Submission of returns and information.---**(2) Every banking company shall 
before the close of the month succeeding the half year to which the return relates, 
submit to the State Bank a half yearly return in the prescribed form and manner 
showing particulars of its assets and liabilities in the Provinces as they stood at the 
dose of business on the thirtieth day of June in Uic first half and on the tlurty-first 
day of December in the second half of the year. 

(2) Every banking company shall also submit to the State Bank information every 
half year regarding the classification of the advances and investments of such banking 
company in respect of industry, commerce and agriculture, if the State Bank so desires/* 

[Note. —For the original s. 20, this new section within inverted commas has been 
substituted by the Banking Companies (Control) Amendment) Act XXVUl of 2950 
which came into force on 22th April, 1950,] 

11. General powers and functions of the State Bank ,—(/) The Suite Bank may— 
(a) caution or prohibit banking companies generally or any banking company in 

particular against entering into any traasaction or class of tstnsactions; 

(h) require banking companies generally, or any banking company in particular, 
to refrain from t^ing such action as it may spedfy in relation to any 
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matter relating to the businesi oC such banking company or companiest or 
to take such action in relation thereto as the State Bank thinks ht; 

<c) on a request from the banking companies concerned and subject to the pro* 

^ visions of section 14, assist, as intermediary or otherwise, in proposals for 
the amalgamation of banking companies; 

(d) after a banking company has been inspected under section B of the Banking 

Ck>mpanies (Inspection) Ordinance, 1946, by order in writing require' the 
company-*- 

(i) to call a meeting of its directors to consider matters arising out of such 
inspection or to meet an ofQcer of the State Bank to discuss such matters, 
and 

(it) to make, within such time as may be specified in the order, such changes 
in its management as the State Bank may consider necessary in consequence 
of the inspection ; and 

(e) by notice in writing require any banking company at any time to furnish it 

within such time and in such manner as may be specified in the notice, 
with any sutement or information relating to the business of such hanking 
company. 

(2) No right to compensation, in contract or otherwise, shall arise in respect of any 
loss incurred by reason only of tlie compliance by a banking company with any order 
given to it under sub*ciau$e (it) of clause (d) of sub*seaion (/). 

12. Power to publish information, —^The State Bank, if it oomideis it in the 
public interest so to do, may publish any information obtained by it under section 
or section 11 in such form as it thinks fit. 

[Note.— In this section the figure has been substituted for ** 9 ” by the Banking 
Companies (Control) (Amendment) Act XXVIII of 19^0 which came into force on 11th 
April, mo] 

IB. State Bank to be ofikial liquidator. —Notwithstanding anything contained in 
section 175 of the Indian Companies Act, 1913, where in any proceeding for the winding 
up of a banking company by the court an application is made by the State Bank in 
this behalf, the State Bank shall be appointed official liquidator of the banking company 
in tltat proceeding. 

14. Restriction on amalgamaiton, —^Notwithstanding anything contained in any law 
for the time being in force— 

(a) no court shall entertain an application for sanctioning a compromise or 

arrangement between a banking company and its creditors or any class of 
them, or between such company and its members or any class of them, 
unless the application made in respect thereof is accompanied by a report 
of tlie State Bank certif)ing tliat the compromise or arrangement is not 
detrimental to the interests of the depositors of the company, and 

(b) no banking company shall enter into any agreement or arrangement for, or 

be a party to, any sdieme for the amalgamation of such company with any 
other banking company without the previous sanction in writing of the 
State Bank. 

15. Penalties,^!) Whoever in any return, statement or other information re* 
quired by or under this Act, wilfully makes a statement which is false in any material 
particular knowing it to be false, or wilfully omits to make a material statement, shall 
be punishable with imprisonment for a term which may extend to three years and shall 
also be liable to fine. 

(2) If any other provision of this Aa is contravened, or if any dafault is made in 
complying with any requirement of this Act or any rules made under this Act or any 
order made thereunder, every director and other officer of the banking company who 
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is knowingly a party to Uie contravention or default shall be punishable with fine whidi 
may extend to five hundred rupees, and where the contravention or default is a con- 
tinuing one, with a further fine which may extend to fifty rupees for every day during 
which it continues. 

(1) Without prejudice to the provisions contained in sub-section (2), where a 
banking company has made default in complying with any requirement of this Act 
or any rule made under this Act or any order made thereunder, the State Bank shall, 
by notice in writing, make a demand on the banking company to comply with the 
said requirement within thirty days from the receipt of the notice, and, if the banking 
company fails to do so, the State Bank may apply to the court for an order directing 
the winding up of sucli banking company ; and where such application is made, the 
Court shall make an order accordingly. 

16. Cognizgance of offence. —No Court shall take cognizance of any offence punish¬ 
able under section 15 except upon a complaint in writing made by an officer of the 
State Bank generally or specially authorised in writing in this behalf by the State Bank, 
and no Court inferior to that of a Magistrate of the first class shall try any such offence. 

17. Powers to make rules. —(1) The Central Government may, be notification in 
the OflScial Gazette, make rules for carrying into effect tlie purposes of this Act. 

“(2) In particular, and witliout prejudice to tJie generality of the foregoing power, 
such rules may provide for the particulars to be included in the returns required by 
this Act and the manner in which such returns sliall be submitted.** 

[Note. — In this section the new sub-s. (2) has been substituted for the original 
sub-s. (2) by the Banking Companies (Control) (Amendment) Act XXVIII of WO which 
came into from on 11th April, 1950,—vide Pakistan Extraordinary Gazette of the 
same date.] 

‘*17A. Protection of action taken in good faith. —No suit or other legal proceeding 
shall lie against the Central Government, the State Bank or any officer of the said 
Government or Bank for anything whidi is in good faith done or intended to be done 
in pursuance of this Act or of any rules or orders made thereunder, or for any damage 
caused or likely to be caused by any such thing as aforesaid.** 

[Note. —This new section has been inserted by the Banking Companies (Control) 
(Amendment) Act XXV111 of 1950 which came into force on lllh April, 1950.\ 

18. Amendment of the Banking Companies (Inspection) Ordinance, 1946. —In the 
Banking Companies (Inspection) Ordinance, 1946,— 

(/) in section 2, for dause (a), the ioiiowing clause shall be substituted, namely: — 
**(a) ‘banking company’ means a banking company as defined in section 5 of the 
Banking Companies (Control) Act, 1948,” and 

(2) in section 5 for the proviso to sub>section (1), tlie following proviso shall be 
substituted, namely: — 

‘‘Provided that the Central Government may defer for such period as it thinks 
fit the passing of an order under this sub-section or cancel or suspend or modify any 
sudi order upon terms and conditions as it thinks fit to impose.*' 

[Obfects and Reasons.-^\ large proportion of die assets of the banks operating in 
Pakistan are held outside Pakistan mainly in the form of balance with their Head 
Offices, the majority of which are situated in India, or in the form of Government of 
India securities. Out of 34 Scheduled Banks with total deposits of Rs. 107.33 crores, 
25 Scheduled Banks with deposits amounting to Rs. 48.25 orores have their Head 
Offices in India and 7 Exchange Banks with deposits amounting to Rs. 29.10 crores 
have their Head Offices elsewhere. This means that 72 per cent, of the deposits received 
by the Scheduled Banks operating in Pakistan arc held by non-Pakistan banks. This 
is hardly satisfactory, as the normal practice i.s that banks operating in a country are 
required to hold substantial parts of the deposits in the form of assets in that country. 
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llie Government of India has recently issued an Ordinance with the same object in 
view» The Bill seeks to remedy the situation in which banks hold the majority of 
thdr assets outside Pakistan and follows closely the lines of the Ordinance issued by 
the Government of India. Vide the Gazette of Pakistan, dated 24th December, 1948»] 

THE BANKING COMPANIES (CONTROL) RULES, 1949 

(PAKISTAN). 

[Published in the Gazette of Pakistan dated 1st April, J949.] 

amended by Notification No. 3(9S) —F. 1/50, dated 4th August, 1950 published 
in the Gazette of Pakistan Extraordinary of 5th August, 1950.] 

No. F. 1870-F/49.—In exercise of the powers conferred by section 17 of the Banking 
Companies (Control) Act. 1948 (XXII of 1948), the Central Government is pleased to 
make the following rules— 

1. Short title and commencement. —(1) These rules may be called the Banking 
Companies (Control) Rules, 1949. 

(2) They shall come into force at once. 

2. Interpielation .—In these rules, 

(а) ‘*the Act’* means the Banking C^ompanies (Control) Act, 1948 and 

(б) ’’Principal office of the Stale Bank” means the office of the State Bank to 

which the returns prescribed under the Act or these rules are required 

to be submitted. 

3. Submisnon of returns.---The principal office in Pakistan of a Banking Company 
shall submit the returns prescrilx'd by these rules to such office of the State Bank as 
may be specified by die State Bank by notification in the official Garctte. 

4. List of officers. —(1) Not later than fifteen days from the commencement of 

these rules, every banking company shall submit to the principal office of the State 

Bank a written statement containing a list of the specimen signatures and the official 
designations of the officers of the banking company audiorised to sign on behalf of 
the Company the returns required under the Act or these rules and all changes in 
such list shall be intimated to the said office within fifteen days of their occurrence. 

(2) Every Banking Company which at the commencement of these rules has a place of 
business in Pakistan and every such Company which after the commencement of these 
rules establishes such a place of business in Pakistan shall, within fifteen days from 
the commencement of these rules or from the establishment of such place of business, 
as the case may be, furnish to die principal office of the State Bank— 

(a) the full address of the principal office in Pakistan of the Company, and 

(b) the name and address of one or more persons resident in Pakistan authorised 

to accept on behalf of the Company any notice or order required to be 
served on the Company under the Act or these rules, and shall intimate 
any change in such name or address within fifteen days of the occurrence 
of the change. 

5. Publication of Approved Cwtrencies.—(1) The State Bank shall, not later than 
one month from tlie commencement of these rules, by notification in the official Gazette, 
publish, for the purpose of section 9 of the Act, a list of the currencies in whidh export 
hills drawn in P^uistaii may be expressed. 

(2) Any alteration in the list referred to in sub-rule (1) shall be published in the 
official Gazette. 

($) An alteration adding a currency to the list diall take effea from the date of 
publication of die alteration and an alteration omitting a currency firom the list shall 
take effect at the expiry of ebsee months from the date of publication of the altetadon. 
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A return under sub-section (2) of section 7 shall be in Form I, a return under 
sub-section (3) of section 8 and sub-section (2) of section 9 shall be in Form 11, and 
a return under sub-section (1) of section 10 shall be in Form 111 sub^ined to these 
Rules/* 


THE BANKING COMPANIES (CONTROL) ACT, 1948. 

FORM I (See Rule 6) 

Section 7. 

Name of Banking Company-- 

Statement filed by-- 

Statement for the month of-19 of unsecured loans and advances 

(in the provinces and acceding States) granted to Companies, other tlian private 
Companies, in which the banking company or any of the directors of the banking 
company is interested as director, managing agent or guarantor.* (To be sent to the 
State Bank before the close of tlic month succeeding that to which the return relates). 
A.— Statement of unsecured loans and advances granted to companies, other than 
private companies, in which any of the directors of the banking company is 
interested as director, managing agent or guarantor. 
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u — 

i's. 

hi 

in 

Jsl 

1 

Nature of interest in the 
company (whettor dir- 
te actor, managing agoit, 
guarantor, etc.) 

V* Date of advance. 

1 

Amount outstanding oft 
ot the last woridng day of 
the month. 

^ Highest outstanding dur* 
ing the month. 

h* 

0 

•o 

S' I 

: 3 1 
^ i 

s 

0 O 

-•s 

7 

s 

•s 

3 

<2 

8 

Nature of ad* 
vance whether 
loan, overdraft, 
cash credit, 

etc. 

9 









(a) 


(a)Total of column 5. 

Sij^ature — 
Designaitofi 
Address- 


Dated- 

• The statement should give particulars of loans and advances granted during the 
month and also of advances granted previously but outstanding on lire last working 
day of tlic month. > 
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FORM II (See Rule 6) 


(Sections 8 and 9) 


(in thousands of mpees) 

Name of the Company. .-. - . .. 

Statement filed by____ 

Combined statement of (1) demand and time liabilities and cash* gold and 
unencumbered approved securities in the Provinces and (2) assets and liabilities in the 
Provinces for the month of.* 

1st 2nd Srd 4th Sth 

Friday Friday Friday Friday Friday 
(a) (a) (a) (a) (a) 

A, JUabUities in Provinces t 

1. Demand liabilities in the Provinces 

2. Time liabilities In the Provinces 

$ Total demand and time liabilities in the 
Provinces 


* To sent; to the State Bank of Pakistan before the doae of the month suoeeedisig 
tfatt half year to whidi the rotitm 

xxxvm 
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B. Jr. Liquid Assets in the Provinces: 

I. Cash in hand 

2< Balances with the State Bank ... 

S. Gold (valued at a price not exceeding 
current market price) ... 

4. •Unencumbered approved securities (valued 

at a price not exceeding current market 
price) ... 

5. Total of the above assets 

6. Minimum amount of assets required to 
be held under section 8 of the Act 

[20 per cent, of A (3).] 


B. //. Total Assets in the Provinces: 

1, Cash in hand ... 

2. Balances with the State Bank of Pakistan 

S. Balances with the Agencies of State Bank 

of Pakistan 

4. Balances with other Banks and money at 
call and short notice .. 

5. Inland Bills discounted and purchased ... 

6. Export Bills drawm in Pakistan (in 
approved currencies) ... 

7. Investments in Central and Provincial 
Government Securities and Treasury Bills 

8. Other investments in Pakistan ... 

9. Loans, advances, cash credits and over- 
drafts (excluding those referred to In 
item 10). 

10. t>ue from Banks 

11. Promissory Notes, Bills of Exchange and 
Securities which the State Bank is em¬ 
powered under its order to purchase, 
discount or make advances against fvide 
section 9 (8) of the Act] and not included 
in any of the above item. 

12. Premises, furniture, fixtures and other 
fixed assets ... 

18. Other tangible asscu ... 

Total 


14. Minimum amount of assets required to be 
held in the provinces under section 9 of 
the Act 

[80 per cent, of A (8).] 



Signature— 
Designation 
Address — 


Unen^mbered, i.e., free from mortgage, lien, p!c%e or other charges. This 
wdl also include the market value of me mrniamJbmd eppfoved fOOtirtties tad 
mmm actually taken these against. 
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i 

Certified that the tninimum perccntagiu of liquid assets and assets In the Provinces 
as prescribed tinder Sections 8 and 9 of the Banking Companies (Control) Act, 1948 
as amended by Act No. XXVIII of 1950 were malnuined on all days of the above- 
mentioned month except on the dates mentioned below: 

Defaults {if any) 

Bate ' Atnount of defalt Reasons, 

Bate 

Signature--- 

Note. — {a) Give dates (where Friday is a holiday under the Negotiable Instruments 
Act, the ptccecding working day). 


THE BANKING COMPANIES (CONTROL) ACT 1948 

FORM III (See Rule 6). 

(Section 10). 

Name of the Banking Company 
Statement filed by 


STATEMENT SHOWING THE ASSETS AND LIABILITIES IN THE PROVINCES 
AS Ai THE CLOSE OF BUSINESS ON SOIH JUNE/51ST DECEMBER, 19 . 


Liabilities in the Provinces, 

1. Paid up Capital.f 

2. Reserve Fund and other reserves.f 

5. Demand deposits including contin* 
gency (unatlji'(ted) accounts, 

(a) From fif^.iking Companies. 

(5) From others. 

4. Time Dcfs^..’is« 

(a) Fro #i^ Banking Companies. 

(b) From others. 

5. Due to other banks. 

6. Bills payable. 

7. Acceptances, endorsement and other 
obligations as per Contra. 

8. Bills for collection as per Contra. 

9. Other liabilities (give details). 


(in thousands of rupees) 

Assets in the Provinces, 

]. Cash in hand. 

2. Balances with the State Bank in current 
account. 

S. Balances in other Banks in current 
account. 

4. Money at call and short notice. 

5. Bills discounted. 

6. Investments in Government securities 
(including Treasury Bills). 

(f) Government Securities 

(a) Central Government. 

(b) Provincial Government. 

(ii) Treasury Bills: — 

(a) Central Government. 

(b) Provincial Government. 

7. Other investments (in gold, fixed depo¬ 
sits with banks, shares, etc.). 

8. Loans, advances, cash credits and 
overdrafts (excluding due horn banks). 

9. Due from Banks. 

10. Bills Cor collection as per Contra. 

11. Acceptances, endorsements and other 
obligations as per Contra. 

12. Premises, furniture, fixtures and other 
fixed assets. 


• Ttpbe sent to the State Bank of Pakistan before the dose of the month suoceedins 
that to i/hich the return relates. 

t mt applicable to banks incorporated outside the provinces and acceding lhami. 
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is. Capiulised expenses siidi as pxetlmi* 
nary expenses, organisation expenses, 
share selling oommission and broker*^ 
age, 

14. Other tangible assets (give detail). 

Total- Total- 


Signature- 

Designation- 

Address- 

Dared-- 

[Note. —For the original Rule 6, the new Rule 6 within inverted commas, and for 
the original Forms 11, ill anti IV, the new Forms II and 111 have been substituted 
by the Notiheation No. 3(33)—F. 1/50, dated 4th August, 1950 publisht^ in the 
Gazette ol Pakistan Extraordinary dated 5th August, 1950.] 


THE BANKING COMPANIES (RESTRICTION OF BRANCHES) 

ACT, 1946. 

Act XXVII or 1946 [Pakistan]. 

[In India repealed by the Banking Companies Act X or 1949]. 

{Received the Governor GeneraVs assent on 22nd November, 1946) 
WHEREAS it is expedient to restrict the indiscriminate opening and removal of 
branches by banking companies. 

It is hereby enacted as follows:-— 

1. Short titlo and extant.MO This Act may be called the Banking Companies 
(Restriction of Branches) Act, 1946. 

(2) It extends to the whole of **al] the Provinces of Pahistan’*. 

2. Interpretation.—In this Act,— 

(а) **banktng company’* means a banking company as defined in section 277F 

of the Indian Companies Act, 1913. 

’’and includes every banking company incorporated in any place outside Pakistan 
and carrying on or intending to carry on business as a banking company in any 
province of Pakistan.” 

(б) ’’branch” Includes any sub-office, pay office, sub-pay-office and any place of 

business of a banking company at which deposits are received, cheques 
cashed or moneys lent; 

*'{c) 'New branch’ includes a branch which is reopened after being temporarily 
closed”: 

(d) the expression ’’officer” has the meaning assigned to it in the D^dian Com¬ 

panies Act, 1913. 

(e) ’’State Bank” means the State Bank of Pakistan* 

3. Restriction on oponing and mnovnl of briindiof* 

(I) No banking company shall open, a new branth or change the location of an 
existing branch without obtaining a prior permission in writing from the ”Sfete 
of Pakiitan”. ^ 
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(t) Hie ^*State 9aiik of Pakiitaii*' laay before giving the pennission referred to in 
$nb*aecilon (i) to any banking company^ uke into consideration its financial condition 
and hisuny, the general character of its management^ the adequacy of its capital 
stnicture and earning prospects and the public interest to be serv^ by the branch. 

(S) For all of any of the purposes referred to in sub*section (2), the '*State Bank 
of Pakistan’* may, with the previous approval of the Central Government cause an 
inspection to be made of the books, accounts and other documents of the banking 
company by*any competent person authorised by the ’’State Bank” and it shall be 
the duty of eva7 director or other officer of the banking company to produce to any 
person so authorised all such books, accounts and other documents in his custody or 
power relating to the affairs of the banking company as the person so authorised 
may require of him. 

(^} Any person making an inspection under sub-section (S) may examine on oath 
any director or other officer of the banking company in relation to its business, and 
may administer an oath accordingly. 

4* (1) Xf any banking company opens a branch or changes the location of an 
existing branch in contravention of section 3, every director or other officer of the 
banking company who is knowingly and wilfully a party to the contravention shall 
be liable to a fine which may extend to one hundred rupees for every day during 
which that branch remains open for business or, as the case may be, the change in 
its location continues. 

(2) If any per.son refuses to produce any book, accotuu or other document which 
under section 3 it is his duty to produce, or to answer any question relating to the 
business of the banking company, he shall be liable to a fine which may extend to 
five hundred rupees in respect of each offence, and if he persists in such refusal, to 
a further fine which may extend to fifty rupees for every day during which the 
offence continues. 

(Note : In s. 2, cl. (a) after (he words and figures ’Indian Companies Act, 
1913” the words within inverted commas have been added by the (Pakisun) Banking 
Companies (Restriction of Branches Act (1946) Amendment Ordinance. 1948 (No, XX 
of 1^8)] and after cf. (b) the new cl. (c) has been inserted; and the original ds. (c) 
and (d) have bet/^ renumbered as els. (d) and (c) respectively by the same ordinance 
which came into force on 4th November, 194$-^Fidc Gazette of PafUstan dated ith 
November, 1948, 

Throughout the Act for the words ’’Reserve Bank of India” and the woids 
"Reserve Bank” the words "State Bank of Pakistan" and "State Bank" respectively 
have been substituted by the Pakistan (Adaptation of Existing Pakistan Laws) (Sute 
Bank of Pakistan) order, 1948 which came into force on 1st July, 1948---uide the 
Gazette of Pakistan Extraordinary dated 21st September, 1948,] 



APPENDIXJM. 

THE PART B STATES (LAWS) ACT, 1951. 

No. HI OF 1951 

An Act to provide for the extension of certain laws to Part B States, 

Be it enacted by Parliament as follows: 

1. Slioirt title end eommencement. —(1) This Act may be called the Part B States 
(Laws) Act, 1951. 

(2) It shall come into force on such date as the Central Government may, by 
notification in tlie Official Gazette, appoint. 

2. Difinition. —In this Act, ‘^appointed day'* means the date on which this Act 
comes into force. 

9* Eactenaion and amendment of certain Acts and Ordinances. —^The Acts and 
Ordinances specified in the Schedule sliali be amended in the manner and to the 
extent therein specified, and tlic territorial extent of each of the said Acts and 
Ordinances shall, as from the appointed day and in so far as any of the said Aas or 
Ordinances or any of the provisions contained therein relates to matters with respect 
to which Parliament has power to make laws, be as suted in the extent clause thereof 
as so amended. 

4. ConstrueUoii of references to laws not in force in Pari B Statas* ^Any 
rc*ference in any Act or Ordinance specihcnl in the Schedule to a law which is tiot in 
force in a Part B State shall, in relation to that State, be construed as a referetiiX to 
tbe corresponding law, if any, in force in that State. 

5. ConsUmetion of references to autlM»rities where new authorities have been 
cottstitiitecL —Any reference, by whatever form of words, in any law for tlic ume 
being in force in a Part B State to any authority competent at the date of the passing 
of that law to exercise any powers or discharge any functions in i^hat State shall, 
where a corresponding new authority has been constituted by or under any Act or 
Ordinance now extended to that State, have effect as if it were a reference to that 
new authority. 

6. Repels and savings. -If immediately before the appointed day, there is in 
force in any Part B State any law corresponding to any of the Acts or Ordinances now 
extended to that State, tliat law shall, save as otherwise expressly provided in the A.ct, 
stand repealed: 

Provided that the repeal shall not affect— 

(a) the previous operation of any law so repealed or anything duly done or 

suffered thereunder, or 

(b) any right, privilege, obligation or liability acquired, accrued or incurred 

under any law so repealed, or 

(c) any penalty, forfeiture or punishment incurred in respect of any offence 

committed against any law so repealed, or 

(d) any investigation, legal proceeding or remedy in respea of any such right, 

privilege, obligation, liability, penalty, forfeiture or punishment as afore' 

said: 

and any such investigation, legal proceeding or remedy may be instituted, continued 
or enforced, and any such penalty, forfeiture or punishmetit may be imposed et il ihU 
Act had not been passed: % 
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further that, subject to the preceding proviso, anything done or any 
acdon taken (Including any appointment or delegation made* notification, order, 
instruction or direction issued, rule, regulation, form, bye-law or sciseme framed, 
certificate obtained, patent, permit or licence granted or registration effected) under 
any such law shall be deemed to have beat done or taken under the corresponding 
provision of the Act or Ordinance as now extended to that State, and shall curitinue 
to be in force accordingly, unless and until superseded by anything done or any action 
taken under the said Aa or Ordinance. 

7. Power to remove dilficttlties, *(1) If any difficulty arises in giving effect in any 
Part B State to the provisions of any Act or Ordinance now extended to that State, the 
Central Government may, by order notified in the Official Gazette, make such provisions 
or give such directions as appear to it to be necessary for the removal of the difficulty. 

(2) In particular, and without prejudice to the generality of the foregoing power, 
any such notified order may^ 

(a) specify the corresponding authorities within the meaning of section 5 ; 

(b) provide for the transfer of any matter pending before any court, tribunal 

or other authority, immediately before the appointed day, to any corres¬ 
ponding court, tribunal or other authority for disposal. 

(c) specify the areas or circumstances in which, or the extent to which or the 

conditions subject to which, any thing done or any action taken (including 
any of the matters specified in the second proviso to section 6) under any 
law repealed by Utat section shah be recognised or given effect to under 
the corresponding provision of the Act or Ordinance as now extended. 


THE SCHEDULE 

(Sec Section 5) 

ACTS 

THE INDIAN COMPANIES ACT, 1915. 

(VII OF 1915) 

Throughout the Act, unless otherwise expressly provided, for *^the States*% 
substitute “India*'. 

Section J ,—In sub-section (3), for “except Part B States'* substitute “except the 
State of Jammu and Kashmir". 

Section 2.--(1) After clause (7), insert: — 

*(7A) “India" means the territory of India excluding the State of Jammu 
and Kashmir.* 

(2) Omit clause (16A). 

After Section 2A, insert:-— 

**2B. ProtHshns os to companies registered in Port B States before commencement 
of Part B States (Laws) Act^ /Pi/.—-Notwithstanding anything contained in this Act or 
in any other law for the time being in force, a company registered under any law 
corresponding to this Act in force in a Part B State immediately before the commence* 
men* of the Part B States (Lawn) Aa, 1951, shall be deemed for the purposes of this 
Adt m fm a txmpmf Inoorpmt^ and mBbiered under this Aat 
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Provided that the Central Government may, by notification in the Offida! Gazette, 
except any such company from any of the obligations imposed on companies by this 
Act for such period or periods not exceeding one year in the aggrq^ate as it may think 
fit/* 

Section U4,^Mtxx sub-section (I) insert:— 

**(2) Notwithstanding anything contained in sub-section (i) but subjea to the 
provisions of rules made under sub-section (2A), the holder of a certificate granted 
under a law in force in the whole or any portion of a Part B State immediately before 
the commencement of the Part B States (Laws) Act, 1951, entitling him to act as an 
auditor of companies in that State or any portion thereof shall be entitled to be 
appointed to act as an auditor of companies registered anywhere in that State* 

(2A) The Central Government may be notification in the Official Gazette, make rules 
providing for the grant, renewal suspension or cancellation of auditon* certificates to 
persons in Part B States for the purpose of sub section (2), and prescribing conditions 
and restrictions for such grant, renewal, suspension or cancellation/* 

Section 2^5.—After sub-section (1), insert: — 

*Explanation,^ln this sub-section *lndia*’ includes the State of Jammu 
and Kashmir*. 

[Note. —In exercise of the powers conferred by sub s. (2) of s. 1 of the Part B 
States (Laws) Act, 1951 (III of 1951), the Central Government hereby appoints the 
first day of April, 1951, as the date on which the said Act shall come into force.— 
Vide Gazette of India of March 10, 1951, Part Il^Sec. 3, p. 354, 

» • • # • 


THE BANKING COMPANIES (LEGAL PRACTITIONERS* 
CLIENTS' ACCOUNTS) ACT, 1949. 

(XLVI OF 1949) 

Section /.—In sub-section (2) for ''except the States of Hyderabad, and Jammu 
and Kashmir” substitute "except the State of Jammu and Kashmir”. 
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... 601 

from which order lies 

... 

596-97 

limitation for ... 

••• 

600-601 

—-deduction of time for copies 

600-601 

parties lo 

... 

... 599 

rights of 

• • • 

596-97 

where lies k where not 

596-97, 599-600 

who can ... 

Applseation lor Sluurosy 

... 

508, 598 

acceptance of 

• « • 

141-43 

agent, by 


144, 324 

amount payable on 

321, 

827-28, 786 

conditional 

... 

142, 145-47 

contract of, when completed 



—^without authority 

141-43, 145-47 
.144 

fictitious name, in 

.145 

form of, must be issued 

with pros- 

pectus 

.802 

infant, by 

144-45 


... 148-44, 828 


AppUealioa for Sbarot.-^Cofifd. 


payment by cheque for 

*•« 

... S28 

underwriters' name, in 

... 

... 144 

underwriting, on ... 

* *. 

S48-48 

withdrawal of 

ApplicutioB Monoyt 

... 

143-44, 324 

minimum amount of 

••• 

320, 327-28 

scheduled bank, to be 

deposited 

in 

... 

820-21 

to be returned in certain circums- 

tanccs 

... 

... 821 

Appoinlmeiit, 



auditors, of 

... 

411-415 

directors, of 

245-48, 837-39 

first directors of ... 

245-46, 837, 838 

inspectors, of 
liquidator, of 

... 

406, 410 

compulsory winding up. 

in 

524-28 

creditors' voluntary up 

> in 

... 620 

members* voluntary up, in 

607-608 

manager, of 

... 

288-84 

managing agent, of 

261-62, 283-84 

managing director, of 

... 

247, 846-49 

provisional liquidator, of 

... 

524, 526-27 

receiver, of 

... 

... 878 

secretary, of 

ApportioBiaeBt, 

... 

232-238 

directors* remuneration, 

of 

839-42 

dividends, of 

... 

878-79 

ArbitnaioB, 


422-26 

award, 



appeal from 

... 

... 426 

enforcement of ... 

... 

426 

company's power to refer 

to 

422-26 

decree, if nullity ... 

... 

... 425 

reference to 

... 

... 425 

rights of dissentient members. 

of 



609, 612-14 

Arbitsutioii Ad, 



Applicability of, lo companies 

... 424 

—construction of ... 

... 

423-24 


Airangeiiieiit, (See AmelgemeUon) 

amalgamation and , 448-51, 454, 614 

creditors, with (See Compromise) 
how to make, catain ... 615 

Art» 

association formed lo promote 119-21 
Artielea of Aaaedetkmi 
adoption of ... ... ... 109 

adoption of, by long acquiescence ... 107 
alteration of jsee dUeraiim of ofticks) 
alteration to be noted in evay copy 




mm m 


Aiticki A t i w r btio iBu*— 

ftvoiilaiioe of piovisions in relioviiig 
directors and others ... 255>56 

binding force of 

on ootnpany k menibers... 108, 110 

on outsiders ... ... 100, 108-109 

clerical enors and mistakes in ... 107 
company, limited by shares, 97-102 

<--limitM by guarantee or unlimited, 

of . 97-98 

company registered without, effect ... 102 
compulsory regulations in ... 97-98 

compulsory regulations in ... 97-98, 218-20 
construction of ... 783, 800, 804, 811 

constructive notice of ... ... 99 

contents of ... ... 97-98 

persons deemed to have notice 

of .99, 101, 108 

contract, how far ... ... 100, 110 

outsiders with ... 100-101, 108-109 

copies of, to be supplied to members 118-19 
Court has no powers to rectify ... 104 
""debt due"’, under, meaning 108, 111 
definition of ... ... ... 26 

directors* powers under ... 843-45 

effect of. ... 108, 111 

exclusion of Table A, may be ... 102 
form of ... ... ... ... 103 

form of company limited by shares 
{see Table A) 

implied contract, when ... ... Ill 

indemnity clause in ... 255-56, 845 

invalid, effect of ... ... ... 110 

majority altering, oppressive to 

minority ... ... ... 105 

Memo, and, respective functions 99-100 
memorandum 8c respective spheres ... 109 
memorandum, subc^inate to ... 99 

new, not contemplated by Act ... 107 
notice, are to outsiders ... 108-109 

notice to members, are ... ... 108 

paragraphs to be numbered in ... 103 
persons dealing with company are 

bound to read ... 100-101 

preference sham, provisions in 782-86 

printed, must be ... 103 

private company, of, ... 27. 44-47 

purpose in 

registration of . 97-98, 11M2 

regtstradon of, efect .112 

restriction on rights of members in 292 
r^hli of dassea fd shatdioldm in 81-82 
of. 10M02 


Artieloi of Association. 
shareholders presumed to know ... 781 
signature of ... ... ... 103 

social contract, are ... ... 40 

sphere of... ... ... ... 109 

stamp on... ... ... 102 

Table A, application of ... 102-103, 781 
—^where does not apply ... ... 105 

(see Alteration of articles) 

Assets, 

administration of, in winding up ... 531 
debts, payment of, in property 388-91 
distribution of ... ... 536, 546, 532 

meaning of ... ... ... 545 


nominal capital, keeping up to ... 879 
sale of capital, whether profit ... 877 
surplus {see Surplus assets) 
voluntary winding up, in, 
application of ... ... 623-27 

Assignment, 

assignee, righu of, in winding up 486 
debts of, after winding up order ... 572 
meaning ... ... ... ... 486 

Astocialion, 

illegal (sec Illegal association) 
non-registration of, effect 57-58, 61-62 
promoting commerce, art &€. for 119-20 

what is ... ... ... 60-61 

Association not for Profit, 119-20 

income-tax of ... ... ... 121 

license for, grant of ... 119-20 

license for, revocation of ... ... 120 

’’limited,*' omission of, in ... ... 120 

memo, of association of, alteration in 121 
privileges and obligations of 119-20 

registration of ... ... 119-20 

Attachment and Distress, 
commencement of winding up, date 679-80 
Crown, right of ... ... 679, 680 

made, after commeicement of wind¬ 
ing up, valid... ... 679*80 

sale after winding up ... ... 680 

stay of proceeding ... ... 680 

Attestation, 

meaning of ... ... ... 85 

signature in articles, of ... ... lOS 

signature in memo, of ... ... 85 

Auditors, 

actions against, for breach of duty ... 417 

agents of shareholders, are ... ... 418 

appointment of ... 411-13 

—directors 8e Officers inelli^ble lor 412 

articles, must be familiar with ... 419 
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Auditor*. — Contd. 

books Sec. o£ company, right to access 


to .416 

—of banking company, in ... ... 416 

casual vacancy of, how filled ... 413 

certificate, grant of, to ... 411-13 

certificate, by ... ... 893, 394 

closing of accounts by ... ... 417 

company cannot by articles preclude, 

from getting information ... 419 

directors may appoint first... ... 413 

directors not l^und to supervise 

work of ... ... ... 418 

duties of ... 394, 416, 418-19 

duties of, what are not ... ... 416 

first, how appointed ... ... 413 

general meeting, right of, to attend 416 
Government can appoint, when ... 412 

indemnification of, invalid ... 255-56 

liability of ... 394, 416, 418-19 

misfeasance of ... ... ... 696 

nomination for appointment, notice of 412 
officers of company, if ... 414, 696 

onus in respect of damages ... ... 417 

penalty for non-compliance witli the 

Act 416 

powers & duties of ... 416-19 

preference shareholders* right to re¬ 
ceive k inspect reports of 419-20 
qualification of ... ... 411-13 

report by ... ... ... 416 

members* right to receive copy of 403 

removal of ... ... ... 415 

remuneration of ... ... ... 413 

responsibility of ... ... ... 417 

rights of, articles in derogation of ... 419 
Table A, in, provisions as to ... 887 

vacancy of, how filled ... ... 413 

when to be appointed ... ... 413 

who cannot be appointed ... ... 412 

wilful acts or defaults of ... ... 414 

Authenticaticm, 

balance sheet, of ... ... ... 400 

documents, of ... ... ... 421 

^‘Authority Coupled with luterestf*’ 

meaning ... ... ... ... 144 

Awurd, 

enforcement of ... ... ... 426 

Balance Order* 

if judgment ... ... ... 570 

deceased member, against ... ... 571 

oaeaning ... ... ... ... 570 

suit on ... ... ... 571 


Sheet* 

acknowledget^t of liability, when 886 
annual general meeting, to be sub¬ 
mitted to ... ... 392-93, 886 

annual, to be laid at general meet¬ 
ing ... ... ... 892-93 

audit of ... ... ... ... 393 

auditors' report on ... ... 393 

—to be read at general meeting 393 
authentication of ... ... 400-401 

banking company, of ... 400, 403-404 

contents of ... ... 395, 396-97 

copies of, members* rig^t to < 393, 403 
copies (three) to be filed with registrar 401 
—directors* duty, in ... ... 402 

offence k punishment ... 401-403 

copies to be supplied to members ... 403 
copy of, to be sent to members ... 393 
default in filing, ... ... 401-402 

appeal ... ... ... 396 

director’s plea ... ... 395, 402-403 

fine, recovery for ... ... 408 

jurisdiction of Court in ... ... 408 

default in issuing k laying before 
company, consequence 392-93, 401-402 
directors’ duty to lay before general 
meeting ... ... 392-93, 885 


directors* liability as to 

... 395 

directors* report to be attached to 396, 886 

false, liabilities as to. 

768-72 

when ... 

769-71 

filing of, default in 

401-402 

filing with registrar, plea in charge 

tor default in ... 

402-405 

foreign companies of 

743-44 

fraudulent, when 

... 395 

how made out 

885-86 

laying before annual 


general meeting 

392-93, 886 

default in, plea 

401-403 

when to be laid 

... 392 

lump sum, used in 

... 155 

members, to he sent to .. 

... 393 

private company, of 

393, 40! 

registrar’s power to extend 

time Cor 

filing 

. 398, 395 

reserve fund (internal) to be shown 

in 

m. S98 

signing of 

400. 401 

statement of commissions 

le di,- 

counts in 

... M6 

mbsidiary conquuny', panteukn to 

be included in 

198-99 
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Table A, provisiom as to ... 

885-86 

whom to be sent to 

595, 886 



Act does not apply to certain 

... 779 

balance-sheet of ... 

397-98 

Cknirt’s power fo order payment 


into. 575-74 

moneys Sec. paid into, axe subject 

to Court’s order ... 575-74 

payments Sec. to ... ... 575-74 

scheduled (see Scheduled b&nk) 

(see Banking companies) 

Badkor* 

customer and, trustees for which 
amount ... ... ... 659 

liability of, to deliver property in 

winding up ... ... ... 562 

Bankinf ComimniMt 

amalgamation of, procedure ... 452 

application of s. 155, to, and res¬ 
trictions ... ... ... 427 

balance sheet Sec. to be displayed 
by, periodically ... 405-464 

balance sheet of ... ... 597-98, 400 

carrying on business by, conditions 

for.758 

cash reserve of ... ... 759-60 

weekly statement of, to be filed with 
registrar ... ... 759-60 

commencement of business, restric¬ 
tions on ... ... ... 758 

definition of . 753-55 

demand liabilities of, meaning . . 760 

employment prohibited of managing 

agents . 756. 757 

employment prohibited of persons 

having contracts for more than 
5 years ... ... ... 757 

employment prohibited of persons 

remunerated by commission of 
profits ... ... 757 

illegal, when ... ... ... 57 

limitation of activities of.756 

managing agents, employment of, by 757 

moratorium, Pakistan Court’s juris¬ 
diction to declare ... ... 762 

notice to customers to give on regis- 


tration w tiinited company 

728-29 

providons at to ... 

755-62 

legittntioii of . 

728-29 

mmt fond of. 

759 


Banklng Companies. —Contd. 
statement, copies of, members and 
creditors entitled to ... 404 

statement, to publish periodically 40SHI04 
stay of proceedings against... 761-62 

subsidiary company, of, restrictions 700-61 
time liabilities of, meaning ... 760 
unpaid capital, charge on, caimot 
create ... ... ... 758 

Banking Compeaum Aotp 1949, 
arrangement & compromise under 

s. 153, effect ... ... 434 

Bankrupt, 

director, disqualification of 254, 258, 851, 


855 

liquidator may prove in estate of 556, 544 
managing agent, disqualification of 265 
shares of ... ... ... ... 161 

Bankruptcy, 

rules applying in winding up of in¬ 
solvent companies ... 652-65 

Bearer, 

debenture to ... ... ... 41 

share warrants to ... ... 176-77 

power to issue ... ... 176-77 

Bills of Exchange, Handles or 

Promissory Notes, 274-77 

acceptance by director of ... 274-77 

company’s name on ... ... 207 

company's liability on ... 275-76 

company’s power to accept ... 274 
company’s power to issue ... 274 

company’s power of delegation ... 276 
director signing for company 274-77 
how made or accepted for company 274 
indorsement “per pro” of ... ... 276 

liability for . 275-76 

liquidators' power to draw &c. 536, 545 

manager’s power as to ... ... 276 

managing Erector’s power as to ... 276 


name of company mih “limited,” on 207 
party to suit on ... ... ... 277 

personal liability of agent on ... 276 
signing “for or on account of" the 
a>mpany ... ... 275, 276 

trading company’s implied powcar to 
issue ... ... ... 275, 535 

Bkmk, 

instrument of proxy ... ... 85$ 

transfer of sham 129, 151^52, 798-99 

Board Moolisigs (See Diroeftors, MmO* 
mg* of 4k Mmkxe^) 

Bom Ymmsahk ttS-84, 712 
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Bonus Slukrost 

capital) treated as «.» ... 866*68 

Book*del»ts» 

assignment of ... ... 56S*64 

charge on ... ... 858, 868*64 

meaning of ... ... ... 863 

mortgage of ... 853-54, 868-64 

registration of ... ... 853-55 

what are ... ... ... 397 

Books of Aceomit (Soo Doonments) 
company to keep proper ... ... 891 

penalty for not keeping ... ... 892 

Books of Companf , 

access to, auditor's ... ... 416 

accounts, of, to be kept by com¬ 
pany 891-92 

British Register ... ... ... 176 

delivery of, to voluntary liquidator 687 
destroying, mutilating or falsifying— 
penalty ... ... ... 701 

disposal of, after winding up ... 710 
evidence between contributories in 
winding up ... ... ... 709 

falsification of ... ... ... 701 

—penalty ... ... ... 701 

inspection of ... ... 709-710 

winding up, in ... ... 541, 885 

liquidator to keep proper ... ... 550 

meaning of ... ... ... 710 

minute books ... ... 229-83 

penalty for non-production before 

inspectors ... ... ... 407 

Borrowing, 

articles, provision in ... 101-102 

before company is entitled to com¬ 
mence business ... 830-81 

beyond limits, effect 272-78, 366-67 

beyond powers of directors ... 866-67 

company's power of 272, 888, 366-67 

implied powers of 272, 358, 865-67 

limit of ... 272, 865-67. 849 

misapplication of money, effect 865 

mortgage or charge, by ... ... 881 

unauthorized ... ... 865-67 

which companies have power of 865-67 

Breach of Trust, 

director's ... ... ... 818 

director's liability for ... 690, 691-94 

managing director's liability for ... 698 

Brtlisk RegUter, 

Burma, to apply to ... ... 176 

company's power to keep ... ... 176 

regulation as to ... ... ... 176 


Brokienm% 


limbs of ... 

144 

payment of 

... 840 

Bmiimsi, 


carrying on, meaning 

... 68 

cost of, in winding up ... 

... 542 

liquidator, by ... , 

586,542 

with less than minimum number 

of members, consequence 

... 420 

cessation of, effect 

470, 472 

commencement of (see Commence* 

ment of business) 


banking company, by ... 

... 758 

conduct of, by directors ... 

848-45 

discontinuance of, a ground for 

rc- 

moving company from register 718-21 

fraud against creditors in ... 

... 405 

managing of 

843-49 

meaning of 

... 68 

special, where 

... 826 

Calls on Shames, ... 

790-96 

action for 

792 

adjusting rights of contributories. 

for. 

568-69 

advance, paid in ... 

794, 797 

rights in surplus assets ... 

579, 797 

amount of 

... 790 

arrear in, interest on 

... 796 

authority which will make ... 

... 791 

Court’s power to make 

568-78 

company registered in Indian 

State, in 

... 569 

jurisdiction of ... 

... 569 

Court, when will interfere in 

... 792 

deceased member, in case of 

... 794 

defence in action for 

... 793 

difference in, between holders 

of 

shares . 678, 796-97 

directors' discretion as to ... 

790, 791 

directors' power to make ... 

... 790 

—^fiduciary 

... 797 

directors' power to make, cesser 

of. 

on winding up 

569-70 

foreign judgment, when ... 

... 578 

forfeiture of shares for non-payment 

of . 

808-818 

future 

466, 798 

charge on 

... 862 

independent of contract are 

570, 578 

instalments in 

296, ^98 

interest on 

... 796 

invalid, when 

... 791 

<^0fect of 

... 810 
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joint-holders, in case of ... 

... 790 

jurisdiction in suit for ... 

795-96 

liability to pay 

570, 790 

nature of 

... 466 

on shares issued at a discount 

... 792 

limitation In action for ... 558, 794-95 

liquidation, made before ... 

... 565 

liquidator, by 

568-75 

money or money’s worth must 

be 

paid ... 

... 792 

mortgagee forced to pay, effect 

... 575 

new liability for, in winding up 

794-95 

notice of ... 

790, 807 

order made in England, effect 

... 573 

payable, when 

466, 790 

personal representatives* liability for 794 

power of Court to make, in winding 

WP. 

568-75 

power to make, is fiduciary 

... 797 

quorum for making 

... 791 

recoverable in winding up, though 

barred 

... 575 

resolution for 

791-92 

set off of debts against 557, 540, 571-72, 


629, 794 

Table A, provisions as to ... 

790-97 

time k place for payment ... 

... 791 

transfer of shares after 

... 793 

before, becomes due 

... 793 

transferor k transferee's liability 

793-94 

two, at one meeting 

... 792 

voluntary liquidation, in 568, 575, 627-28 

who can make 

... 791 

winding up, in 

564-73 

enforcement of ... 

... 466 

interest on 

... 466 


liability to pay in case of shares 
issued at a discount ... ... 792 

new machinery in ... ... 565 

alteration of ... I7$-81. 820 21 

amount of* to be stated in memo. 69, 85, 

84 

assets, sale of ... ... ... 877 

company limited by guarantee, of ... 88 

company not debtor to ... ... 675 

debt to company, not ... 79>80, 875 

depreciation of ... ... ... 876 

dividends paid out of, uUra tfires 869>78 
expenditure chargeable to ... 875 

fixed Sc droilatiiig . 80 

further ism of ... ... 947^50 

XL 


Ci^pltal, •-‘-fjOfitd. 

increase of 17S» 180, 820*21 

•—notice to Registrar ... ... 182 

interest, payment out of ... 85I-52 

conditions of ... ... 551*52 

must be made in good faith ... *952 

loss of . 872-75, 874-75 

dividend, notwithstanding 872-75 
meaning of ... ... ... 870 

new {see Increase of capital) 
nominal, meaning ... ... 80 

paid up, meaning ... ... 80 

publication of ... ... ... 208 

—authorised k subscribed, of ... 208 
recoupment of ... ... ... 676 

reduction of {see Reduction of 
capital) 

re-oiganiiations of ... 185-87, 427 

re-payment of, where payment made 

in advance of call ... ... 579 

reserve, of limited company ... 204 

reserve, of unlimited company ... 204 
share capital, ... ... 79-80 

cancellation of ... ... 179, 821 

consolidation of ... 178, 181, 821 

conversion of, into stodk ... 179, 181, 182 
increase of 128, 180-81, 185, 820-21 
notice of increase &c. of ... IBS 
power to alter ... ... 178-81 

reduction of ... ... 187-202, 821 

sub-division of ... 179, 181, 182, 821 

uncalled, mortgage of 76-77, 555, 562 
—payment of ... ... 557, 577-78 

underwriting of {see Underwriting) 


unlimited companies of ... 

... 84 

unpaid, charge on, in banking com- 

pany, prohibited 

... 758 

CmMh, 


dividends payable in 

... 882 

meaning of 

... 153 

payment of share money in 

... 385 

Omtral Govemmeiitt 


definition 

... 54 

power of, to alter tables k forms 

421-22 

power of, to make Rules ... 

421-22 

power of, to sanction use of pre^* 

bited names as to 

... 67 

Corlaficafte of tncorpormtioii, 


additional, may be obtained 

... 721 

conclusive evidence 

117-16 

copy of, may be obtained ... 

... 117 

date of ... 

... 116 

effect of grmtiaf . 

mw 
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^vate company to file, with regis¬ 
trar ..152 

CWtifieafte, R«|^ilrmlsoti of Mbit* 


gogot, of 

conclusiveness of ... ... 117*18, 571 

copy of, to be endorsed on deben> 


tures ... 

... 572 

Ceftifieeke of Sheret end Stock, 

155-59 

delivery of ... 188, 552-55, 786-87 

duplicate ... ... 158*39, 787 

estoppel by ... ... 156, 

158, 555 

forged 

156, 555 

holders in good faith, right of 

... 555 

indemnity for lost 

... 787 

legal title, evidence of 

156, 553 

lien not to be entered in ... 

... 552 

loss or defacement of 

... 787 

members entitled to 

786-87 

movable property, is 

... 153 

nature of 

135, 136 

one or more 

... 787 

prima facie evidence of title, is 

... 136 

prodnetion of, for registration 

of 

transfer 

... 130 

renewal of 

... 787 

scrip certificates ... 

... 157 

secretary's authority as to ... 

355 

statement in, estoppel ... 136, 

138, 353 

time within which to be ready 

138, 552 

Certification of Transfer, 

150-31 

estoppel by 

130-31 

Certified Copies, 

certificate of incorporation, of 

... 721 

documents, of 

... 721 

Chairman of Directors, 

appointment of ... 

247, 862 

casting vote of ... 

... 859 

election of 

... 862 

liability of 

595. 862 

period for which appointed 

... 247 

Chairman of Generri Meeting, 

827-52 

(See General meetings, Poll ^ Votes) 

adjournment of meeting, powers of ... 827, 

828 

amendments, refusing to put 

... 850 

casting vote of 

852. 835 

choice of 

... 827 

declaration by, 

... 829 

when conclusive 

227. 829 


duties and powers of, at general 

, meetings . 211, 827-52 

" 'poll, as to ... tt8-82 


Chaimtoii of Gonoral Me«f|iiig 4 *--*Cgntd. 
minutes, signed by, prima facie 
evidence ... ... 228, 829 

signing of ... ... 229, 290*5! 

* rights of, at comnufi law ... 225, 822 

Cliaago of Nomo> 

allowed ... ... ... 87-88 

how made ... ... 87-88 

rights, obligations 8;c. not afi^ted 88 
sanction of Government when re¬ 
quired ... ... ... 88 

taking names of existing company 87 

Chorgo^ 

meaning of ... ... 555-56 

(See Debenture, Floating charge) 

Charge (St Mortgogo) 

(See Mortgage), 

book-debts, on ... ... 555, 563-64 

copy of instrument to be kept at 
registered office of company ... 572 
inspection of ... ... ... 582 

right to take copies of ... ... 582 

date of ... ... ... 560-61 

directors 1* others, in favour of 581-82 
duty of company to register 553-55 
fixed and floating 41-42, 556-57, 681 
foreign land, on ... ... ... 565 

hokler may fall between two stools 560 
modification of, to be notified to 
registrar ... ... ... 572 

officer, in favour of ... 561, 381-82 

registration of ... 553*55 

object of ... ... ... 561 

omission of, effect ... ... 562 

parties cannot alter effect of s. 109 561 

property acquired subject to ... 568 
time within which ... 555-55 

specific and floating ... ... 559 

unpaid capiul, banking company 
cannot create, on ... ... 758 

void when ... ... ... 565 

Charity, 

association formed to promote, regis¬ 
tration of, without *itmited" 119-21 
construction of ... ... 121 

Cheque, 

company, director signing for 244 

payment for shares by ... ... 54$ 

payment of dividend by ... ... 882 

Oreuler, 

inviting subsaiption tor ibinas 285-86 
ptospeettts, when... ... . 111*86 
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meaning of ... 684 

Qm Mootfiagt, 187, 292*205, 440-41 
how cotulucted ... ... 187, 202-205 

CSodk or Scrranlt 

who is. 668-69 

dub . 50-51 

Co4>lr«clor<^^, 

contrihuuon from ... ... ... 519 

fraud of ... ... ... ... 242 

Cpninmoeiiieiia of Bmiaosa, 
banking company, by, restriction on 758 
certificate of registrar, as to 550-51 

--.conclusive » ... 551, 555 

conditions precedent to ... 550*31 

contracts made before, ... ... 331 

provisioi;&al only ... 331, 333 

declaration for ... ... 350*31, 333 

interference by Court in ... ... 352 

penalty for contravening provisions 
as to ... ... ... 331, 334 

private company, by ... 46, 117, 331 

restrictions on ... ... 530*51 

winding up before ... ... 352 

Commoraoi 

association formed to promote 119*21 

Cammtsdioii, 

^'apply any of the shares or capital’* 
money, meaning ... ... 344 

balance sheet, sutement in, of ... 350 

brokerage or ... ... 340, 344 

debentures, in respect of ... 350, 370 

disclosure of ... 339*40, 541-42 

payment of, out of capital... 339-40 

lump sum, in ... ... ... 341 

power to pay, . . ... 339-40 

to be taken in articles ... ... 339 

prospectus, to be disclosed in 291, 339 

rate of ... ... ... ... 841 

"statement in prescribed form", of 344 

shares, on, when lawful ... 339*40 

underwriten, to ... ... 342-43 

CcNtnmiltM, 

delegation of powers by directors 862-63 

presumption of ... ... 862-63 

Commitloo nl 

compulsory liquidation in ... 584-85 


powers of liquidator, controlled by... 185 
raeditm* voluntary liquidation, in 621 
fiduciary relation of members of ... 535 

C oiumcHa Souly 

ot W-S8. 27J. 8S0-51 

—iam «l .270 


Comtuon iisul,--*Co«ifd. 

1 

attestation of 

... 881 

company may have, fox me abroad 277 

company must possess 

... 207 

contract, how made without 

... 270 

documenu which need not be under 270, 


850-51 

fraudulent use of ... 

850-51 

how affixed 

... 271 

name of company, on 

206-207 

occasions on which to be used 

850-51 

official, for use abroad ... 

... 277 

penalty for default in having 

207-208 

persons with implied power may affix 157- 


$8, 850^51 

power to affix ... 157-38, 850-51 

pr^umption of regularity in 

affix- 

ing ... 

157-58 

proof of ... 

157-58 

when without authority 

850-51 

where required to be affixed 

270*71 

who may use 

850-51 

wrongful affixing of 

157-58 


Companiei, 


authorized to register under this Act 724-54 
vesting of property, no registered 
document necessary ... ... 729 

capable of being registered under 
present Act ... ... 724*26 

control of, where, by State Govern¬ 
ment ... ... ... 779 

foreign, provisions relating to 742-53 
formed under former Companies Acts, 
application of Act, in case of 725*24 
—registered but not so formed ... 724 
non-trading, application of Act to ... 779 
purchase of or loans upon their own 
shares prohibited ... 187-89, 787 

registered in Burma and Aden pro- 


visions as to ... 

50-51 

registration of, contract before 

... 552 

registration of 

... HI 

date of... 

112, 116 

effect of 

112, 116 

solvency or insolvency of ... 

654-55 

suit by or against 

85-57 

Companies Acty 


Act VU of 1915,. 

14-15 

commencement of 

22 

extent of 

... 22 

objea id 

... 58 

operation ol 

... JS 

d^ort title of ... 

... a 
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Act XXII of 1956 . 15 

appHcation oi, to companies fonned 
k rostered under previous 

Acts. 723-24 

beti^een 1857 k 1913 ... ... 14 

companies authorized to register 
under ... ... 724-34 

companies registered under Acts XIX 
of 1857 k VII of 1860. transfer 
of shares of ... ... ... 724 

constructive notice of ... ... 99 

English Acts* history of ... ... 13 

Indian Acts, history of ... 15-14 

Life Assurance or Provident Insur¬ 
ance Acts not affected by 778-79 

provisions as to companies whose 
registered offices are in Burma 
Aden ...^ ... 50-51 

repeal of k saving ... ... 780 

shareholders presumed to know ... 781 

C om pan i es Limited hf Guereatee, 
amount of guarantee ... 83» 84 

articles of ... ... 83-84 

definition of ... ... ... 66 

formation of ... ... ... 83 

forms of memo, k articles of 83-84 

increase & redaction of share capiul 

of . 178-201 

memorandum of, contents ... 83-84 

provision as to ... ... 83, 121-22 

Comprises Limited 
(See Compeay) 

dlias of principal members, not ... 68 

banking, provisions as to 397-98, 400, 

753-62 

cannot deal in their own shares 187-89 
definition of ... ... ... 66 

directors with unlimited liability, 

of . 204-205 

distinction between incorporated k 
not incorporated (partnership)... 30 

financial assistance fi>r purchase of 
shares of, prohibited ... 187-89 

formation of ... ... ... 69 

history of (see History) 
inoorporatiem of ... ... 69 , UMg 

hitra vires acts of ... 35, 72-76 

mcrorandum of association of ... 69 

minimum members of ... 420, 470» 473 
objects of (see Objects of company) ... 69, 

70-71 
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penalty for non-publication of name 


of 

207*208 

private (see Private company) 
publication of name of 

207-208 

purchase their own shares, cannot 

... 187 

registration of existing 

724-84 

reserve liability of 

... 204 

statutory meeting of (see Statutory 

meeting) 


ultra vires acts of 37-38, 72-76, 189 

Companies Registered Under 


Part Vm of the Ael, ... 

724-54 

-—effect 

730-32 

power to substitute memo. & articles 

for deed of settlement ... 

755-54 

power to stay proceedings against con- 

tributorics 

... 754 

suits against, stayed on winding 

up 

order 

... 734 

Company, 


acquiescence of 

... 89 

borrowing powers of 76-77, 272-73, 338, 


381 

cannot deal in its own shares 73, 187-88 
carrying on business with less than 

mtnimpm members, effect 

... 420 

company may become member of an- 

other 

... 145 

contract before moorporation of 

115-16, 
832, 334 

contract by, form of 

... 270 

provisional-^application of 

... 384 

debts, when deemed unable to pay 

485-89 

definition of 

... 26 

defunct (see Defunct company) 
distinction between incorporated 

k 

partnership ... 

... SO 

distinct legal persona SI-32, 39, 113-14 
distinguished from one incorporated 

by Royal Charter 

... 30 

domicile of 

32. 56 

duties of persons dealing with 

100-101 

estoppel of 

39, 78 


funds of, cannot be spent in pur¬ 
chase of or security upon iu own 

shares . 187, 188, 787 

formation of ... ... ... 66 

fraud upon ndnoiity by-—remedy 84 

how ended . 68, 718-21 

how far bound by acu uftra vires k 
intra vires 87-88, 72-76, 78, 187-88 
how far bound by acts of direetm 241^5 
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SI? 


CMaputtfi.-oCMiia. 

implied powm of 71*72 

incorporation of ... ... 11142 

--contract before ... 11546 

^-contract should be executed after 
incorporation ... ... 832 

intra vires acts of ... 78 

knowledge of ... ... 88-89, 245 

legal er^Uy after incorporation 11S44 
libel or defamation, action for 4041 
liability for carrying on business 
with members below minimum 420 
limited by guarantee ... 66, 88-84 

limited by shares ... ... ... 66 

—^security to be given by ... 764*65 

where ordered ... ... ... 765 

„ not ... ... ... 765 

malice of ... ... 40-41 

maximum number of members in un¬ 
registered ... ... 57-58, 69 

meaning of in s. 209 ... 602 

member of another company may be- 
eome ... ..145 

mortgage, power to give ... 881 

name of ... ... 87-91 

notice, service of, on ... ... 420 

notice to outsiders of external posi¬ 
tion of ... ... ... 38 

object of, must not be illegal 66-67, 78*79 
—statement in memo. ... .69 

object clauses of, constructitm 70-71 
offences by or against, remedy 89-40 
one man ... ... ... 68 

outsiders, bound to know external 
position of duties of, in dealing 

with 100-101 

partnership and**-di8tincrion ... 80 

person—legal entity, 81-82, 89, 115-14 
persons—meaning ... ... 66 

pleading of, signature 8e verification 

of .115 

powen of registered ... 70, 71-76 

powers of, to arrange different 
amounts being paid on shares ... 178 
pie-inoorporatton k post-incorpora¬ 
tion expenses of ... ... 384 

property of, wrongful withholding of 
penalty ... 772-75 

lomedy 772-78 

punlshinefit may be inflicted on 49-40 
purpose of, no limitatioii in ... 68 

intifiatioii bf . 7748 


roistered documents of, notice of, to 
persons dealing with it ... 88 

registered under Act VI of 1882 29 

registration of, date of ... 112-18, 116 

registration of, effect of ... 113-14,^ 117 

release members of their lial^lity, 
cannot ... ... ... 189 

rescission, right of against promoter 814 
residence and jurisdiction ... 56-57 

suit by or against ... ... 98-87, 114-15 

appearance in ... ... ... 85 

costs in proceedings of ... ... 97 

pleadings & parties in ... 34-95, 115 

secretary, by ... ... ... 97 

ultra vires acts of, in case of 87-88 

who ought to be plaintiff in 85-86 

summons, service of, on ... 205-206, 420 
tort of ... ... ... ... 272 

ultra vires & intra vires acts of 87-88, 

72-76, 78 

ultra vires contract of ... ... 278 

ultra vires payments of ... ... 272 

unlimited ... ... 66# 84 

vendors of, remedy against... ... S14 

wide powers of, construction ... 70 

Compttttsutloa, 

how estimated ... ... 808-809 

untrue prospectus, for ... 905-820 

what is ... ... ... 908-809 

Complaiut, 

who can make under the Act—private 
persons, by ... 209, 894, 764 

Compromise Sl mrrmsBkgemmat, 

426-54, 609-616 
alteration of, subsequent ... 446-47 

alternative mode of liquidation, is ... 444 
appeal in the matter of ... 427, 447, 685 
arrangement, meaning ... 427, 485-86 

assent of classes in ... ... 446 

class meetings for, ... 440-41 

how held . 440-41 

'•company**—^meaning ... ... 427 

company's power to, with creditors 
k members ... ... 426-27 

"compromise**, presupposes dispute 485 
contributories, with ... 688-86 

Q>urt*s control over meetit^ as to 448 
Court’s discretion in ... 552 

Court’s jurisdiction in ... u. 484 

Court’s powers &; duties in 480-38, 681-86 
Court’s power to stay suit lec. in 427 
aeditors, with ... 4%-27, Mt49, 81846 




INDIAN COMPANY LAW 


Sf« 

Comimiiila# St AsTAngatn^iit*— Conld* 

—diffierent classes of ... 442*4S 

date on whidi becoines bidding .. 445 
directors* position in ... ... 446 

dissentient members in ... 451*54 

power in ... ... 453 

—^valuatimi ... ... ... 453 

executing Court*s jurisdiction in ... 445 
facilitating, provisions of ... 488-51 

foreign company, of ... ... 435 

how to make ceruin ... ... 615 

liquidator by ... ... 683-86 

--between company, and ... ... 686 

--general compromise ... ... 686 

majority of three-fourths in 426, 439, 444 
meetings for ... ... 486, 440-41 

conduct of ... ... 426, 440-41 

notice of ... ... ... 489 . 

proxy in ... ... ... 440 j 

voting in ... ... ... 438 i 

members, with ... ... 426-27 

notice & advertisements in ... 438-39 , 

order of G)urt, 

certified copies to be filed with re¬ 
gistrar ... ... ... 426 

who are bound by ... ... 445 

Pakistan Court's jurisdiction to sanc¬ 
tion ... ... ... 428 

power to acquire shares of dissentient 
members ... 451-54 

principle of ... ... ... 430 

procedure ... ... ... 447 

provisions relating to ... 426-54 

provisions facilitating ... 448-51 

mTmgiment & amalgamation under 454 
contract of personal service not 
transferred in... ... 449-50 

reconstruction of company ... 485-36 

reduction of capital, involving 444-45 
le-organizing of share capital in 426-27, 

433 

sanction of Court required 426-27, 434-35, 

683 

what the Court will consider in 


giving ... ... 436-87 

where Court will not give ... 438 

withdrawal of ... ... ... 447 

schemes, Court may sanction 434-85 
-—binding nature of ... ... 441 

sdieme of, when sanctioned, differs 
from agreement ... ... 438 

staying of suite 8cc. In ... 427, 442, 445 

dlM^-lmtrthi in snlue in ... 426, 444 


Compromise St Artsuifeiiieitl.*^onl4* 

voting by creditors in ... 438 

what is ... ... ... 4B5-86 

who are bound by ... ... 445 

winding up, in ... 426, 433, 683-86 

liquidator Be company between 683-86 

power to, with creditors ... 683*86 

Coiuideimtioa, 

contract for fully or partly paid 
shares, filling of, as to 335, 836-87 
distribution of, for shares ... 612 

future services as ... ... ... 337 

illusory or fraudulent ... ... 837 

issue of shares for, as fully or partly 

paid . 835, 386, 337 

other than cash ... ... 335, 336, 337 

Consolidating Act, 

construction of ... ... 15-16 

Consolidation of Shares, 
company limited by shares, of dif¬ 
ferent cla.s$es of ... 178, 181 

power of . 178, 181, 821 

registration of notice of ... 179, 182 

Conspiracy, Charge of ... 772 

Constmetion, 

amending Act of ... ... ... 17 

(k>mpanies Act, of ... 15-17 

general rules of ... ... 29-20 

memorandum of association, of 70-71, 783 

Contempt of Court, 

company may be punished for 39-40 

wining up, in ... ... ... 608 

Contract, 

adoption of, by company ... ... 332 

agent, by ... ... 273, 284-85 

agent, through, to take shares ... 324 
arbitration, to refer to ... 422-26 

articles, how far form ... ... 100 

commencement of business, before, 
provisional only ... 331, 332-34 

company undisclosed principal, when 274 
consideration for, to take share ... 328 
construction of, estoppel ... ... 297 

contents of notice ... ... 297 

damages lor breach of, in winding up 576 
director's, with company 278-85 

director's interest in, disclosure 284-85 

disclosure of, in prospectus 291*92, 297 

enforcement of ... ... ... 274 

estoppel in ... ... 29S# 299-300 

existing, purchase of ... ... 296 

firo of ... ... ... .i. 270 
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fully paid shares, lor 

334-88 

estoppel at to ... 

836-37 

to be filed irith registrar .. 

334-35, 339 

where valid 

... 387 

how made 

270-74 

illegal, not enforceable 

... 147 

implied from acting on articles ... Ill 

tncorporadon of company, 

before & 

after 

271-72. 332 

indemnify, to 

125-25, 130 

inspecdon of 

291 

liquidator, by 

... 544 

manager, by 

... 272 

'^material'*, what is 

... 297 

minor's 

144-45 

mispresentadon and fraud, 

effect ... 326 

mistake in, effect 

... 323 

distribution of assets among 577-82 

non-disclosure of, director's liability 

for ... 

... 298 

non-disclosure of, in prospectus—effect 297 

power of company to make, 

without 

seal ... 

... 270 

proposal, withdrawal of ... 

... 324 

prospectus, obligation to 

disclose 

material, in ... 

... 291 

provisional, when ... 

331. 833-34 

meaning of "provisional' 

333-34 

repudiadon of 

... 325 

rights fixed by, cannot be altered ... 274 

seal of company not necessary ... 270 

service of, effect of winding up order 

on 

... 669 

shares to take 

139-48, 822-24 

agent, through ... 

... 824 

binding, where ... 

324-25 

how made 

322-24 

illegal &; not enforceable, 

when ... 147 

minor, by 

144-45 

offer k acceptance 

142*47, 323 

oral, may be ... 

143-44, 323 

partner, by 

... 145 

proposal, withdrawal of .. 

... 324 

social 

... 110 

termination of 

... 274 

trustee for intended company, with 334 

ultra vires the company .. 

... 273 

ultra vires the dir<x:tors 

... 273 

undisclosed principal of, when com- 

paay i* , . 

284-85 

wliefe sampmf it widikkMed srin- 

dpal ... 

... 274 


•—memo, by agent in case of 284*S5 
without authority ... ... ... 144 

writing, in ... ... 270. S58 

Co n trilwriont 

directors, between ... ...» 319 

Coiitt41»iiloriett 

absconding, arrest ... ... 39$ 

actionable claims, purchase by ... 652 
adjusting rights of ... 577^82 

—^principle of ... ... 577 

alleged ... ... ... 464-65 

balance order against ... $70-71 

bankruptcy of, eflEect ... ... 469 

calls on {see Calls) ... 568-73 

liability to pay in winding up 465-67, 

570 

costs, when entitled to ... ... 573 

Ck>urt’s power to order payment of 

debts by . 564-68 

regular suit for ... ... 565-66 

death of member, in case of 460, 467-69 
—payment order ... ... ... 467 

debt due from, payment of $64-68 

dehnition of ... ... ... 464 

director's liability as ... 558-59 

disabilities of alleged ... ... 516 

dividend, parddpadon in ... 578 

cflfect of being placed on the list of 465 
executor of. duty ... .. 468 

differs from tru.stecs ... 469 

insolvency of, in case of ... ... 469 

interest to be paid by ... 463 

joinder of parties by ... 560 

joint memb^s, as, when liable 460, 469 

letters of administration of estate of 468 
liability of ... ... 457*64 

begins when ... ... ... 462 

estate, of ... ... 460, 467-68 

executors, of ... ... 467-69 

extended, may be enforced ... 462 

forfeited shares, as to ... ... 461 

member, of, to whom shares issued 
at discount ... ... ... 461 

„ who is induced to take 

shares by fraud 461-62 

„ whose shares forfeited ... 461, 

816-17 

„ company limited tiy 

guarantee 457, 462 

„ deceased ... 460, 467-69 

nature of ... ... ,,, 465 

o^lect to pay cmditof, eiM ... 467 
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past member of457» 459-60 
present member, of 457> 458-59 

principle ... ... ... 458 

statutory, of ... ... 566-67 

trustees &c., of to whom shares 
issued at a discount ... ... 461 

unlimited company of ... 462, 567 

list of, settlement of ... 533-62 

meaning of ... ... 464, 492 


order against, when conclusive ... 575 
order for payment by, when decree 566 
order for payment against deceased 572-73 
right of, for compulsory winding 

up. 688-41 

set off by 463, 469, 564, 567, 571-72, 629 
subscribers of memo, as ... ... 461 

who are ... ... ... 464-65 

wishes of, meeting to ascertain 708-709 
winding up, application to Court 

by . 478, 490, 492-93 

fully paid up, when can ... ... 478 

CottTorstoii, 

company of, into private ... 454-55 

private company, of, into public 454-55 

shares, of. into stock Sc vice versa 179, 181 
effect of ... ... ... 182 

notice of, to Registrar ^ ... 182 

Ce-oiior«thre Society, 
legal entity, after incorporation ... 117 

Copies^ 

balance sheet &c. of, member*s right 
as to ... ... ... 403 

deposition of witness, of ... 587-88 

memo. & articles, of, to be given to 


members 

118-19 

alteration to be noted in every copy 119 

taking of 

... 710 

Co^promoters, 


position of 

... 814 

Corpormtioii, 


appointment of representative by 

... 222 

Costa, 


carrying on business by liquidator, 

of, priority ... 

... 542 

litigation, of 

582*83 

misfeasance, of 

... 697 

security for 

764-65 

winding up, in (see Winding up) 

538-40 

contributory's position, of 

... 573 

liquidator's liability for ... 

588-40 

proving debts, of 

... 576 

solMtior, 

... 589 


Coupon, 

payment of dividend by ... )70«77 

Court, 

abuM of process of, restraining 492, 494 
control of, on liquidator ... 551-52 

decree of, transfer of ... 595-96 

definition of ... ... 26, 51, 52-53 

delinquent directors, may prosecute 701- 

705 

examination, private Sc public by 584-93 
interference by ... ... 85, 54-55 

internal management, in 35, 55-56 
jurisdiction of District ... ... 54 

jurisdiction of High ... 51-53 

jurisdiction of winding up, in 51-54 

orders of, enforcement of ... 594-96 

application of C. P. Code in ... 594 

English Courts, of ... ... 595 

how made ... 595-96 

—limitation ... ... 594 

—without jurisdiction ... ... 470 

power to extend time for filing docu¬ 
ment ... ... ... 385, 338 

power to grant relief for negligence 
Sec. of directors 8c officers 765-68 
Creditors, 

arrangement with ... 426-47 

business canied on in fraud against 405 
change of position by ... ... 518 

class of, meaning ... ... ... 684 

compromise with (see Compromise if 
Arrangement) 

concealment of name of, penalty ... 201 

damages, proof of ... ... ... 576 

debt of bonafide disputed, effect ... 504 
debts, proof of ... ... 575-77 

exclusion of, from dividend 575-76 

fraudulent preference of ... 674-79 

limitation against ... 575-76 

—4istribution of assets by, remedy of 547 
list of, in reduction of capital ... 197 
meaning of ... ... 486, 523, 684 


meeting of 440-41, 651, 619-20, 708-709 
notice of ... ... ... 684 

voting at ... ... ... 438 

proving after appointed time 575-77 
remedy of, gone upon dissolution ... 547 
scheme, sanction of ... 684-85 

set-off of debts of ... ... ... 576 

voluntary winding up, rights in ... 602 
(see VolurUary winding up) 
who are ... ... ... ... 498. 



Otmikofim^^Conid^ 
winding ap» in 

Courtis power to exclude* not ptof^ 
ing in time ... ... 575-76 

«-4ttytitatlon . 575-76 

winding up* ex debita justitm, righu 

of . 475-74 

petition for* by... ... 475-78 

proof of debts by 475-78. 651-52 

rights of. in ... 475-78, 489 91 

secured, position of. in ... 656-57 

what is to be proved by. in ... 487 
wishes of. in ... 525-25. 708-708 

Creditors oad Conlrtbutonos, 

Cla.w—meaning of ... ... 684 

Court may have regard to wishes of, 

—court*s power when exercised 525-24 
—^winding up by Court, in 523-24 

Crimisial offence, 

cognizance of ... ... 762-64 

summons, service of ... ... 765 

who can complain of ... ... 764 

Criminal Prosecution. 

Court*s power to direct liquidator to 
institute, against directon tc 


others ... ... 701-705 

fines, application of ... ... 764 

private person, by ... ... 764 

proceedings in ... ... ... 765 

Cross suit, 

company as plaintiff in ... ... 765 

Crown, 


debts of, priority ... 501, 665, 667, 668 

prerogative rights of ... ... 667 

Dnmaios, 

claim for rescission and ... ... 288 

company liable, where ... ... 172 

limitation, suit for, against directors 550 
malicious petition, for ... ... 494 

measure of, in suit for misrepresen¬ 
tation ... ... ... 289 

misrepresentation by directors, for ... 288 
—in prospectus, for ... 298-99 

(see Misrepresentation) 
tort, in proof of ... ... ... 662 

Dandlock, 

appointment of director in case of... 858 
company can act in case of ... 257 

winding up. in case of ... 478-79 

I>ob«ttlitrudiold«rs, 

death of. effect ... ... ... 884 

managor, appofatnient of iff action 

by 


xmm m 
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order of payinents in actsoni of ... 589 
ranking paii passu ... 569 

register of. right to inspect... ... 885 

—penalty for default ... ... 585 

rights of ... ... S5W8 

nmdificaUon of ... ... ... 560 

restriction on. not illegal ... 58$ 

trust deed, copy to be sent to ... 885 

trustees of, remuneration ... ... 591 

Dobonturwi, 

amount and number issued and un¬ 
derwriting of, to be stated in 


prospectus ... ... ... 290 

application for, 

form of, must be issued with pros- 


peaus 

... 802 

certificate endorsed on 

... 872 

certificate of, to be ready within 

three months 

... 852 

characteristics of ... 

... 41 

charge created by ... 

555-54 

clog upon redemption of ... 

... 584 

commission, discount Sec. to be stat- 

ed in balance sheet 

... 850 

—^rate per cent, to be included in 

particulars to be filed ... 

... 570 

construction of ... 

... 585 

date of creation of 

... 560 

debenture stock, distinguished 

from 42 

definition of 

26, 41 

different kinds of 

41-42. 558 

“fixed charge*' in 

... • 41 

“floating** charge in 

... 41 

“irredeemable** ... 

... 584 

issue of 

358, 569 

discount at 

... 550 

issued, meaning of 

... 580 

joint, of several companies 

... 359 

manager of property comprised 

in ... 360 

meaning of 

41, 555 

modification of terms of ... 

560, 585 

to be 5 ent to registrar ... 

... 872 

mortgage 

41-42, 559 

negotiability of ... 

... 559 

notice of charge in 

... 559 

pari passu clause In ... 

... 569 

particulars for registration of a series 

of ... ... *** 

... 569 


pariiculars in case of oommtsstona 878 

perpetual ... ... 854 

plaw fior payinent of 5^ 


*«* 


160 
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power to re-issue redeemed 

386-87 

protection of 

... 369 

ranking part passu 

369, 878 

redemption of 

... 884 

reg}strar*s certificate to be endorsed 

on 

... 872 


registration of ... ... 354-55, 360 

how far notice ... ... ... 859 

object of ... ... ... 860 

re-issue of ... ^ ... 886-87 

seal, need not be under ^ ... ... 360 

series of ... ... ... ... 369 

specific performance of agreement to 

take. 359. 387 

stamp duties on ... ... ... 860 

trust deed of, 

copy to be sent to holders of ... 383 
when issued but not registered ... 859 

winding up accelerates date of pay¬ 
ment of ... ... 497 

Deboatiire Deed, 

construction of ... ... 385 

Debenture Stock, 

certificate endorsed on ... ... 372 

certificate of. to be ready within three 
months ... ... ... 352 

distinguished from debenture ... 42 

irredeemable ... ... ... 41 

meaning of ... 42 

nature of ... 42 

Debenture Trust Deed, 
copy of, to be forwarded to deben¬ 
ture holders ... ... ... 383 

exercise of powers in ... ... 383 

trustees* remuneration 384, 391 

DebU, 

all kinds of, provable in winding 

up. 651-52 

and liabilities, meaning of ... ... 570 

assignment of ... ... 485-86, 572 

company unable to pay, when 485-89 

disputed ... ... ... 476*77 

dividends, declared, are ‘ ... 869 

material date of ascertainment of, in 
winding up ... ... ... 463 

shares, liabilities on, are ... 108, 111 

Deceased Member, 

liability of ... ... 806-7 

notice in case of ... ... 162, 806-7 

tights of action, survival of ... 289 

rights of estate of... ... ... 162 

ttati^fer of shares of ... 160*62 


Dectiious, 


reference to, under previous Acu 

17 

—^Engtish 

21 

--.foreign 

... 22 

Declaration, 


advocates Sc others of 

... ns 

dividend of (see Dividend) 


Deceive db Defraud, to, 


conspiracy to 

... 772 

distinction of 

... 771 

Decree, 


application for substitution in. 

on 

tvinding up order 

... 516 

Deed, 


execution of, by company ... 

... 277 

execution of, in or outside 


India/Pakistan 

... 277 

meaning of 

... 133 

transfer of shares, need not be by 

... 135, 


799 

Deed of Settlement, 


substitution of memo, fc articles 

for ... 

733-34 

(onfirmation by Court 

733-34 

Default, 


meaning of 

... 154 

Deferred Sbares (See Founders* 

Shares) 

Definitions,^,. 

26 28 

effect of ... 

... 29 

other words Sc expressions, of 

50, 781 

of words used in the Act ... 

26-28 

Defunct Companies 


companies removed from register 

718-21 

—still in operation 

... 720 

inquiries by Registrar, as to 

718-21 

limitation for application for wind- 

iug up, in case of 

... 721 

notice to company 

... 719 

registrar’s power to strike off 

718-21 

removal from register of, ... 

718-21 

effect of 

... 720 

restoration to register, of ... 

719, 720 

limitation for 

... 721 

third party, locus standie of 

... 720 

Delinquent Direeters, Manafer Ac. 

Court will consider what in case 

of 704 

jurisdiction of ... 

... 705 

prosecution of ... 

7Q1<5 

Deposit, 


shares* of, by way of equitable mnrt* 

gw:. 

... 189 
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abrotd* notiiie to ... ... 859 

abaenting from broad meeting, effect 858 
accepting oflBice of profit ... 257, 858 

accounts, duty to keep ... ... 884 

right to inspect ... ... 884*85 

acts on company's behalf, before ac¬ 
quiring qualification ... 252*58 

company bound by ... 287*89 

irregular ... ... 252-58, 808 

outsiders acting in good faith on ... 845 
ratification of. by company 287-89, 

241-42, 845 

ultra vires acts of 72*78. 289*40. 845 


validity of ... 252-58. 808-64 

when without authority ... 808 

additional ... ... 838, 855, 858 

appointment of ... 246, 838, 857*58 

advertisement, restriction on 248*49 

afiidavtt by, as to share qualification 248 
agent of company, how far 42-48, 234 
appointment of ... ... 245-46 

additional 246, 838, 855, 857*58 

after removal of . . 858*59 

another company by ... 855 

articles, by ... 233-84, 246*47 

defea in, knowledge of ... 252*54 

definite period for ... .. 852 

election, by ... ... 855-56 

first directors, of ... 245, 246, 838 
general meeting, by ... 246, 855*56 

illegal agreement for ... ... 855 

obligatory ... ... ... 238 

partners, as ... ... ... 888 

re-election, by ... ... ... 855 

restriction on ... ... 248-49 

subscribers of memo., by 245, 246, 838 
vacancies, to be filled in 855-56 

articles, how far contract with 244-45 

articles provide for number 8cc. 238-34 

assignment of office by ... 254*55 

attendance at board meeting by 852*53 

auditors' work, not bound to super¬ 
vise .418 

authority of, circumscribed by memo. 

8c articles .845 

avoidance of psovislons relieving lia- 

biUty of .255 

bafiknipt (see Inso/vency), 
cannot aa as ... ... ... 254 

board tbeetinga, absence ftom-^^-conse- 
quences . 852-5S 


borrowing by, ... ... I1G6-67 

must not exceed share cafntal, 
where ... ... ... 849 

ratification of ... ... ... 849 

restrained by memo. 8c articles, 
when ... ... 866*67 

breach of trust by 241-42, 687, 691*92, 698 
cannot act without meeting ... 859 
chairman of (see Cliairtnan of directors) 
charge in favour of ... ... 881 

co directors, liability for acts of ... 699 

prospectus for, issued by ... 289 
committee of ... ... 861, 682*68 

acts of, valid when ... 868*64 

chairman of, election of ... ... 868 

casting vote of ... ... 859 

delegation of powers to ... 862-68 

presumption ... ... ... 868 

meeting & adjournment ... ... 868 

—questions decided by majority ... 868 
powers of ... ... 868-64 

common, knowledge of ... ... 889 

company as ... ... 245, 887 

cannot take conduct of business 
from ... ... 844*45 

how far liable for aas of 287-89# 244-45, 

848 

complaint against... ... 894, 895 

conduct of business by ... 848-45 

consent to act as, filing of ... 248*49 

continuing, acting by ^ 861*62 

—meaning ... ... ... 862 

contracts by 284*39, 24143, 257, 278-84 • 
company, of, participation in pro¬ 
fits, of-~*eSect... 257, 851-52, 858-54 

sanction of directors when neces¬ 
sary ... ... ... 257 

contribution between ... 897, 819 

control of, by general meeting ... 287 

conviction of, effect ... ... 409, 854 

decisions of, if can be overruled by' 
company ... ... 287 

de facto k de jure ... ... 248-44, 889 

definition of ... ... 26, 42 

disclosuxe by 

appointment of manager and inana* 

^ng agent, of ... 288*84 

—-"interest", meaning ... ... 284 

of interest in oontraet ... 278-84 

---principle of ... 279 

diaefetion of, ttmskt df A$m VU, iOi-6 
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mOIAN O0M?Al^y LAW 


Cofitd. 

disputoi between, Ck>urt*t 
enee in 

disqualification of 
when ceases 
duties of ... 


interior* 

.889 

258 59. 651-54 

.854 

248-44, 848, 850 


balance sheet Ice., in respect of 892-403 
election of ... ... 855-58 

adjournment of meeting for 855-56 
amendment to motion for ... 855 
continuation of, if not elected ... 856 


failure to bold general meeting. 


effect on ... ... 854-55 

intention to propose, notice ... 855 

poll at ... ... ... 855 

position of, when not filled in ... 856 
recommendation of board for ... 855 
eligible for re-election ... ... 855 

error of judfgment of ... ... 694 

mtoppel of ... ... ... 862 

examination by Court of ... 584-89 

fiduciary position of 234-85, 311, 888-89 
first, number & names of ... ... 857 

—powers of ... ... ... 888 

general meeting cannot take powers 
out of ... ... 844-45 

. general observation regarding 244-45 

gratuities to ... ... ... 604 

holding any other olBoe of profit ... 257, 


851, 858 

bolding shares in other companies ... tBO 
increase sif* beyond maximum number 857 
indemnification of 241, 255-56, 889, 845 
insolvency of, effect ... 851, 853 

interested, voting by ... 281-88 

knowledge of, whether of company ... 245, 


889 

liabilities of 241-48, 810-11. 818, 765-68 


avoidance of, provisions for 255-56 

balance sheet, in respect of 892-408 

bills of exchange Sec. for ... 274-77 

contracts, as to ... ... 270-74 

contribution, for ... ... 819 

contributory, as ... 958-59 

criminal . 819. 701-705 


de facto k unqualified 252-54, 692, 889 
dividends paying improperly, for 242-48, 


694. 872-78 

extinguidied when ... ... 889 

false statement, for ... 768, 769-72 
frauds, for ... 242-48, SlO-ll, 818 

Irrijgular aUotmmt, lor ... 129-90 


Diroetora,— Canid, 

misapplication of a>mpan 7 *s funds 

for. 242-48, 692 

misfeasance, for 687, 690, 691*92, 699 
negligence, for ... 687, 691-92, 765-68 

•—plea of ... ... ... 767 

past directors, unlimited, company 


of . 

... 464 

preliminary expenses, for 

... 848 

prospectus, for ... 

805-20 

ultra vires acts, for 

289-40 

unlimited, when ... 204-5, 464 

wilful default for, 

... 242 

list of persons consenting to be, to be 

sent to Registrar 

248-49 

loans of ... 

... 256 

loss of ofiice, compensation for 

... 241 

managing direaor. 


acting in private capacity, effect 

SUA 
• «« ervo 

agreement with company, of 

... 847 

appeal by 

896, 527 

appointment of ... ... 247, 846-48 

arrears of salary of 

... 848 

dealings with, outsiders by 

* •» onto 

duties of 

... 848 

liability of company for acts of 

... 848 

misfeasance of ... 

... 698 

outsiders dealing bonafide with 

... 848 

position of 

693, 846 

powers of 

... 848 

remuneration of ... 117, 846-49 

—banking company, of ... 

... 757 

retirement of ... 

... 849 

meaning of 

42 48 

meeting of 

857-68 

acts of, valid, inspite of irregular- 

ity. Ice. 

868 64 

adjournment of... 

... 859 

agenda of 

... 860 

chairman of (see Chaitnum 


directors) 

... 862 

convening of 

859-60 

directors cannot act without 

... 859 

exclusion from, by co-directon 

860, 861 

irregularity in, effea 

... 860 

minutes of ... ... 229*81, 850 

notice of, contents 

859-60 

notice of, when director It abroad 859 

questions at, decided by majority 859 

quonim In ... 822, 860-62 

meaning 

,« »i 


notice of meetiiif where noi given, 
no.. 861 
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notice of meeting where not ' 

given, no ... ... ... 861 

presumption ol ... ... 861 ^ 

what is ... ... ... 861 j 

where articles do not hx 860-61 \ 
fixed by directors ... 860 

,, number in office is less < 
than ... 861-62 { 

ratification of business of previous 860 
resolutions of ... ... 231* 860 , 

responsibility for reaoldtion of ^ 

previous ... ... ... 850 j 

what Is a ... ... ... 861 

minimum number of ... ... 253 

minute books, to .be kept at regis- , 

tcrcd office by ... 229-30 ‘ 

minutes ol meetings of* duty to 

keep. 229-31, 850 

eonfirmacion by, effect ... .. 850 

notice to, of matters in ... ... 850 t 

presumptive evidence of .. 229. 230 { 

misfeasance of ... ... 687-701 i 

no set off ... ... ... 698 i 

proceedings for* against 687, 691-92, 693 
negligenoe of, when protected 765-67 j 
non-djsciosure of Interest by, effect... 283 , 

—pleading ... ... ... 283 i 

number le names of first ... ... 837 

increase or reduction of ... 857 
office, loss of, compensation ... 241 

„ vacation of 247, 258-59. 851-54 
office of profit, cannot hold 257, 853 
outsiders acting in good faith with ... 845 

partners of firm as ... ... 838 

personal liability of ... ... 272 

plea of, in prosecution ... ... 395 

position, of ... ... 42, 254, 771 i 

principle governing of ... ... 310 1 

powcw of ... 237-89, 241-43. 845 45 
calls, to make ... ... 790 95 

cessation of ... ... 537, 607, 608 

company cannot take away 844-45 
delegation of, to committee of 862-63 
presumption of ... ... 863 

exerdee of ... ... 843-45 

tot directors, of ... 837 

limitation of ... ... ... 259 

managing company's biisintis 843-45 

fncaning .843 

memo, fc arddei, limited by 845 
Table A, provkiom as to 843-45 

Idnding up order* effect of; on 497 


private compaiiy, of ... 46 

private company need not have ... 233 
proceedings of, provision in Table A 

859-64 

profiu, contract, of^partldpation in 854 
—meaning ... ... 854 

secret, of ... 234-36, 838-39 

prosccuUon of ... 395, 701-705, 768-72 

qualification of ... 248-52, 842-43 

acquiring ... ... 249-52 

ad^tional ... ... ... 843 

affidavit as to ... ... 248 

agreement to take ... 250-51 

alteration of, by company 842 

gift of, from promoter ... 251 

holding of ... ... 250-52, 842 

in trust for promoters ... ... 251 

how taken ... ... ... 251 

implied agreement to take 250-51 

increase of, effect ... ... 252 

joint holding of ... ... 251, 842 

mortgage of, effect ... 251-52 

not qualified before registration of 
share ... ... ... 252 

payment tor ... ... ... 251 

provision in Table A ... 842-48 

time within which to acquire ... 249 

trustees or mortgagees, shares 

held as . 251-52 

vacating office, if not acquired 249-50, 

258. 851 

what is ... ... 842-43 

quorum of ... 282-83, 812, 860-61 

call, to make ... ... ... 812 

committee, of .. ... 862-63 

directors not entitled to vote cannot 
join to form ... ... 2S2-8S 

directors* power to act, where no 861 
number in office, where less than 861 
ouLsiders may assume proper ... 861 
what is ... ... ... 86! 

where articles do not fix 860-61 
re-election of ... ... ... 855 

register of ... ... 259-61 

change in, to file ... 259-61 

impeaion of ... ... 259-61 

particulars of ... ... 259-61 

relief of, in case of negligenoe or 
breach of trust 76548 

remit debts of a director, cannot 258 
removal of 245, 258^ 858. 856*59 

before time ... . 258* 65849 
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INDIAN COMPANY LAW 


Diraelors.—ConUf- [Director*. —Conti. 


remuneration of . * 240*41» 465, 889-42 j 

apportionment of ... 240, 840 

balance sheet, no acknowledgement 

of . 

cestui que trust, not entitled to ... 841 
division of ... ... ••• ®40 

due not as a member's ... - 841 

extra work, for .. .. 842 

gratuity beyond 840 

income-tax on ... ..241 

percentage of profits as ... 240, 842 

powers to fix ... ... 839-40 

profits, need not be paid out of 841*42 
proof of* in winding up ... ... 463 

prospectus, to be stated in 289, 295 

quantum meruit ... 840-41 

right to ... 839-42 

resolution to forego 841 

set off of ... ... ... 841 

time of payment of ... ... 840 

travelling expenses in addition to 840 
when entitled to 840-42 

—^where not 840-41 

report of, on balance-sheet 596, 886 

directors’ liability as to ... ... 886 

to whom to be sent ... ... 886 

residence of—^jurisdiction of Court ... 56 

resignation of ... ... 241, 852 

resolution of, signed by all 
responsibility of ... ... 838-39, 850 

restriction on powers of ... ... 258 

retirement of ... ... 248, 854 

failure to hold general meeting, 
effect on ... ... 854-55 

retiring director is eligible ... 855 
who are to retire ... ... 854 

right to compromise with ... ... 844 

right to sue ... ... ... 844 

rights of, how enforced ... ... 237 

rotation of ... ... 854-58 

sanction of, nescessary for certain 
contracts ' ... ... ... 257 

secret agreement of ... ... 614 

„ benefit of ... ... 693, 838*39 

sell company’s undertaking, cannot 258 
service of, not whole time ... ... 838 

„ term of ... ... ... 841 

of, payment for ... ... 249 

substitute director, provision as to 254*5$ 

«<rits by. 238-39, 245 

. Against others ... ... ... ^45 


transfer of shares, powei's regaxding 

124, 801-6 

travelling expenses of ... ... 840 

trustees, whether 254-37, 839, 843*44, 

877-78 

ultra vires acts of ... 72*76, 239-40 

uncalled capiul, payment of, by, 

^ effect ... ... ... 557 

unlimited liability of ... 204*5 

proposer's liability ... 204-5 

special resolution, by ... ... 205 

vacancies, casual ... ... ... 857 

filUng of ... 855-57 

power to act notwithstand¬ 
ing ... ... 861-62 

vacation of office of 247, 258-59, 851*52 
validity of acts of ... 252-54. 865-64 

irregularity notwithstanding 252-53, 

863-64 

vendors become, when ... ... 280 

voting at general meeting ... ... 282 

voting by interested ... 281-83 

whole time servants, not ... ... 838 

wilful neglect or default of 767-68 

winding up, appeal by, after ... 527 
determines powers of 497, 528, 607, 608, 

621 

petition for, when cannot present 472 
sec off, when entitled to ... 698 

Directors, MUmagert dbc,, 
penal provisions as to omission of 
certain duties in winding up 705-8 


Disdaimer of Property, 

by liquidator ... ... 671-74 

application in ... ... 673 

trustee in bankruptcy, of 673-74 

Disclosiire, 

commissions, of ... ... 341*42 

directors by, of benefit ... ... 693 

interest, of, by directon 278-81, 291-92 
promoter's ... ... 291*92 

prospectus, in ... ... 291-92 

vendors & purchase price, of 290*91 

Disooent, 

allottee’s liability when sham issued 

at .341 

balance-sheet, ttaiemcsic in ... 345 
capiul, treated as, when ... ... 581 

company, cannot issue shares at 153, 539^40 
oompany, when an ime shares at 544*46 
prohibition of payment pf $8944 
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0iieov«ir7y I Confd. 


advme pastf fi right to. In winding 

up.541 

Disittntlnitt 

rights of* in amalgamation or recon* 
strucdon of company 448*51, 609*16 

—^in variation of their rights 202*203 

Diaaohslioik of Coin|Nuiy» 
bona vacantia after ... 583-84 

claims against company after 710-12 

Court's power to declare void 710-11 

defunct company, of ... 718*21 

effect of . 583, 711 

pending proceedings, upon ... 583 

liquidator's acts after ... ... 584 

„ liabilities ... ... 583 

misfeasance proceedings not main* 

able after ... ... ... 584 

rights before Sc after ... ... 711 

special order relieving director ... 584 
solicitor's authority after ... ... 584 

void, may be declared within two 
years ... 710, 711 

District Court, 

defined ... ... 26 

jurisdiction of ... 51*52 

contened on, b^ Provincial Govern¬ 
ments ... ... 51, 52 

transfer of winding up proceedings 

to 489-90 

Dividend, 

accounts, principles of keeping for 
purposes of ... ... 865 

apportionment of ... 878-82 

arrears of ... . . ... 881 

—limitation for ... ... ..881 

assets, keeping up to nominal capital 

not necessary for ... ... 874 j 

capital assets, when sold ... .. 877 j 

bonus, distribution as ... 869 . 

,, payment out of, prohibited 869*78 , 
when lost, payment of 874*75 
capitaliration of profits, whether 866-68 . 
cash, payment of, in ... ... 882 , 

cheque payment of, in ... ... 882 

company not bound to pay whole 

ptoiits as .865 

coupons, payment of, by ... 176-77 

Court, when can interfere in pay¬ 
ment of .878 

cumulative (see Preference shares) ... 882 . 
eurtatt profits, payment out of 869, 872*75 | 
debt is, idien dedared .869 


deceased member's ... ... 807 

declaration of ... ... 864*69 

depreciation to be taken into 
account in ... ... ... 876 

director's liability in improper pay- ^ 
ment of ... ... ... 877 

who can sue—jurisdiction ... 878 

distribution of ... ... ... 878 

"in proportion to their shares" 178, 878 
whole profits, not compulsory ... 865 
estimated as opposed to realised pro¬ 
fits, payment out of ... ... 877 

founder's shares, on ... 294-95 

gain, single item of, in ... ... 676 

general meeting, decision of, as to 865 
improper payment of ... 877-78 

—injunction against ... ... 878 

income-tax, deduction of, from 878-80 
income v. corpus ... ... 873 

interim ... ... ... ... 869 

interest as against company on .. 883 
joint-holders' receipt, for ... ... 883 

limitation, for arrears of .. ... 881 

members on register only entitled to 882 
notice of ... ... ... 883 

"not payable otherwise than out of 
profits' ... ... 869-78 

"not payable out of capital" 870-78 


Hiistinction between two expressions 870- 

71 

payable, amount paid on shares, 


according to, on ... ... 878 

elsew’here, when ... ... 882 

not otherwise than out of profits 869- 

78 

—meaning ... ... ... 870 

—ambiguous ... ... ... 872 

not out of capital, distinction 870-71 
to whom, ... ... ... 869 

members, to ... ... 869 

payment of ... ... 864-65 

cash, in . . ... ... 882 

cheque, by ... ... ... 882 

enforcement of ... ... ... 866 

estimated profits, out of ... 877 

object of company, not ... 874 

power to declare ... ... ... 865 

preference shareholden, of 880-81, 882, 883 
winding up, in ... ... 580, 881 

preference Sc ordinary shares, on 880^83 
premium, paymetii out of... ... 877 



INDIAN COMPANY LAW 


Divid#iid[*— Contd* 
profits^ out of, capita] assets sale of, 
whether ... ... ... 877 

expendttufe chaigeable to revenue 
or capital ... ... ... 875 

shareholders, determination by ... 875 
what are ... ... ... 871 

what are not ... ... ... 872 

profits, what are, for ... 671>82 

registered member, prima facie en¬ 
titled to ... ... ... 882 

reserve fund, befbre declaring 852, 883 
right to payment of, after winding 
up ... ... ... ... 865 

share warrants, in case of 176-77 

transfer of share, effect of ... 127 

wasting property, in case of ... 874 

who arc entitled to ... 869, 882 

winding up, in, arrears of ... 881 

insolvent contributory, of ... 579 

no participation in, unless calls 
are paid ... ... ... 578 

Documents, 

authentication ... ... ... 421 

company’s, ,what arc ... ... 543 

copies of, taking ... ... ... 710 

discovery of ... ... ... 541 

dissentient shareholder's rights of 453 

dispo.sal of, in winding up ... 710 

enforcing submission of, to registrar 723 

evidence, in winding up ... ... 709 

„ „ filed with Registrar to 

be.722 

inspection of, on winding up 709-710 

savings of, executed under previous I 

Act. 778 ' 

service of, on company ... ... 420 ■ 

„ „ registrar ... ... 421 < 

Domicile of Company ... 32, 56 

Due Cauae meaninjc ••• ... 529 

Ejusdem Generis Rule, \ 

circumstance in which company may 
be wound up, in ... ... 478 

Emblems St Names, use of ... 89 

English Decisions, 

reference to ... ... 21-22 

Estoppel, 

allottee of shares, of ... 172-73 

avoiding contract to take shares, in 299*300 

company, of . 39 , 170 ' 

certificate of shares, by ... 136. 138 ■ 

certification, by ... 130-31 

payment on sham, by 172-78* 


Eindeneo, 

answer of wiuiess in examination in 
winding up ... ... ... 587 

conclusive, 

certificate of incorporation 117-18 

„ „ permission to com¬ 

mencement of busi¬ 
ness ... 330-84 

„ „ registration of mort¬ 
gages Sec. ... ... 871 

chairman's declaration as to voting 829 

documents filed with registrar arc ... 722 
,, of company, in winding 

up ... ... 709 

penalty for giving false ... 705*6 

public examination in winding up, 
notes of ... ... 589-93 


register of members, prima facie 174-75 
report of inspectors ... ... 410 

share &: stock certificates, prima facie 


Exemin&tion, 

135-36 

appeal against, order of .. 

589, 593 

costs of ... 

... 592 

Court, by 

584-93 

inspectors, by ... . 

406*10 

officers k other persons, of, 

in wind- 

ing up 

. 584-93, 636 

private, in winding up 

584-89 

public, in winding up 

589*93 


Execution, 

put in force after commencement of 
winding up void ... 679*80 

restraining of, after petition for 
winding up ... 498-501, 509*19 

stay of, in compulsory winding up 517*18 
„ „ ,, volunta^ „ 634*56 

„ „ ,, winding up under super¬ 
vision 511-12, 517, 646 

Executor & Adminlstimtor, 
actio mortiur cum persona, where 
applies ... ... 819 

duties of ... ... ... 468 

dissent, right of ... ... ... 615 

member, when ... ... 161, 615-16 

notice of general meeting where not 
entitled to ... ... 887 

personal liabilities of ... ... 468 

position of, in refonence to oompasiy 

698* 806-7 

probate, production xd ... m.. 807 

riRhti df ... ... 160^ 806-8 
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Efttoitor lb A«faihiii|r«tor, --Contd, ^ 
sham of decetaed* in respect of 806*8 


Mitaksbaxa family, of ... 806*7 

transfer of shares by ... 160*62, 807*8 

finittiaf Compwff 

alteration of articles of ... ... 106 

authentication of statements of ... 728 

banJUng company, registration of 728-29 

oertihcate of registration of ... 729 
contributory, a member of. ... 780. 731 

defined ... ... ... ... 26 i 

effect of registration of ... 730-82 


f 


Extraardisiafy Canaral Maalingo 

—Confd, 

postpcHiement of ... 

... 823 

requisition for 

216-17 

^te of 

... 217 

cUrectors* duty in 

216-18 

meaning of 

... 217 

object to he stated in ... 

... 217 

signing of 

... 217 

requisition on 

... 823 

requisitionists, expenses of ... 

... 216 

how called by ... 

... 216 

rights of 

... 216 


execution against, not maintainable 734 
existing liabilities of. savings ... 731 
.. suits, continuation ... 734 
lees, payment exempted ... ... 729 

'iimited*' addition of ... ... 729 

meaning ... ... ... ... 43 

nature of. Registrar may requir evi 

denoe of ... ... ... 728 i 

registration of ... ... 724-34 

—special resolutions for. to be con¬ 
firmed by Court ... 734 

—procedure ... ... 733-34 

savings of rights &: liabilities of ... 730 
staying or restraining proceedings 
against ... ... 734 

substitution of memo. & articles for 
deed of settlement of . . 733'54 

vesting of property on legi.stration ol 729 
winding up order, 

suits against, stayed on ... . 734 

by, not stayed aa a 734 

.. continued against, on regis¬ 
tration ... ... 730 

suits, dismissal of, effect . . 734 

Expottdttiune* 

chargeable to revenue or capital ... 875 
—shareholders' discretion, when . . 875 

Expwt, 

meaning of ... ... ... 307 

report of... ... ... 306,516 

Extrnordiftarjr Gonml Moottiig. 
articles relating to ... 216 

calling of, on requisitions 216-18, 822-23 
convening of ... ... 822-23 

directors* duties and rights in ie.spect 
of . ... 218 


I resolution of. Court has no jurisdic- 
I tion to enforce ... ... 218 

secretary's power to call ... 217-18 

special business in ... 824, 826 

I what is ... ... ... ... 822 

Extraordinary Resolulioii, ... 222-28 

chairman’s declaration conclusive 
when ... ... 223, 225,227 

i copies of, to be sent to members ... 228 
definition of ... ... ... 222 

fatal defect in ... ... ... 603 

notice for ... ... 222. 226, 227 

poll at meeting for passing ... 223, 226 

registration of ... ... 228 

; —default, consequences of ... ... 228 

voluntary winding up, for 601-3 

votes for, how taken ... 223, 225 

j waiver of notice ... ... ... 226 

when necessary ... . . 224 

i 

I Falso ETidanee^ 

I penalty for ... ... 705-6 

Falsa Statamaiils, 

accounts See., in ... ... 768-72 

directors' liability for 289, 305-20, 768-72 
knowing it to be false —mem lea ... 772 
measure of damages for ... ... 289 

penalties for ... 768-72 

jurisdiction of Court in ... ... 768 

’ prospectus, in ... 287 , 294, 305-20 

: returns, in ... ... 768-70 

I what are. S15-I8. 768-70 

1 

exemption from, of companies rqgts- 
! tered under Fart VI{1 ... 729 


injmictiontoiwp.817 1 provisioM for . 728-2S 

inegularitjr in, eSect ... ... 82S wgwtradon, far ... ... 78S<8S 

like &»% amning of, in raqaintion *T«donl^t 

for. 817-18 pH^Udon of om of. in ooMponpli 

fWtiOH of .118 nine . ... 88 


XLH 
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fimi MoMbm ic Foratgn CompMim* -^ontd. 

creditors* voluntary winding up, in 622*23 restrictioa on sak 3c offer of sham 747-48 

members’ voluntary winding up 617 service of process 3cc. 745 

Winmp suits by ... ..4 ... ... 746 

application of ... ... ... 764 trading by ... ... ... 65 

recovery of ... ... ... 403 Foroigii Doeisiona^ reference to ... 22 

Firm Partnership) Foreigner^ 

nxod dbaigo *.* ... 41-42, 356-57 member of company, may be ... 66 

Fkmtiiig ehargo^ ... ... 41-42, 356-57 Forfotlinna of Shams, ... 808-818 

creation of, in winding up 680-83 action for rescission pending, when ... 288 

crystallization of ... ... ... 391 allottees of forefeited shares, rights of 817 

debenture, containing 357-58, 391, 681 annulment of ... ... ... 814 

definition of ... ... 41-42, 681 articles must authorize ... ... 811 

distinction between fixed k 41-42, 356-57 must be strictly construed ... 811 
effect of ... ... 41-42, 680-83 bankruptcy, proof in ... ... 817 

invalid, when ... ... 681-82 call after ... ... ... 816 

meaning of ... ... 41-42 | invalid, effect ... ... ... 810 

nature of ... ... 356-57, 391 j cancellation of ... ... ... 814 

preferential payment in case of 388-91 clog on equity of redemption, when 818 

—order of payments ... ... 389 clause in articles ... ... 809 

priority in case of ... 389-90 collusive, to avoid calls ... ... 812 

registration of ... ... 353-55 company cannot get share amounts 

second ... ... ... ... 682 twice over after ... ... 815 

specific charge and, distinction ... 359 conditions precedent must be fol- 
test whether diarge is a ... 356-57 lowed ... ... 813-14 

validity of ... ... 681-82 contingency, upon ... 814 

what constitutes ... 42, 391, 681-82 contributory, not after ... ... 817 

winding up, In ... ... 680-83 directors’ declaration conclusive ... 817 

Formgtt G»mpanies, 4 .. 742-52 „ declaration as to ... 817 

actions, whether can maintain ... 746 „ resolution as to ... .. 814 

canvassing for shares of, restriction directors when can make .. ... 812 

on ... ... ... ... 750 effea of ... ... ... 817 

carrying on business by ... 65, 746 fully paid up shares, of ... ... 809 

certification of documents of 746-47 fraud, effect of ... . , ... 817 

charges, registration of ... 751-52 generally, if permissible ... 134-35 

country of incorporation ... 745-45 injunction against ... 793, 812 

English corporations, whether ... 746 interest on call payable after 796, 816 

existing company, cannot be regis- invalid, where ... ... ... 810 

tered as ... ... ... 65 invalid, may be restrained ... 81! 

file, required to, annua] balance sheet irr^larity in ... ... 812 

Sec. charter, sutute, memo, k -—valid may be, inspite of ... ... 811 

articles . 743 liability after . 816-17 

list of directors ... ... ... 745 membm’ right after, in winding up 572 

names of persons wiHing to accept notice of ... ... 555 , 808-815 

service of process on. 743 contents of . 808-813 

’’limited” as part of name ... 744 provision as to ... ... 812 

name of company.. ... 744 powew of. .81! 

penalty clauses in S. 277, effect 744-45, to be exercised bona fide ... 811 

746 presumption entry in register, of 814*15 
place of business of ... 65, 742-43 provisions of, applicable in case of 

ptosjpectus of, requirements as to 749-50 non-payment of any other sum 
receiver, notice of appointment pi... 752 on shares ... 817-18 

lequiieiiients as to 742-45 purchaser* bankruptcy of 917 
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povchaier gets good title ... 

... 817 

purchaser's right to vote ... 

... 815 

quorum of directors lor ... 

... 812 

re-issue of forfeited shares 

... 815 

release of shareholder by ... 

810-11 

resdssioQ, after ... 

... 288 

resolution for, is necessary ... 813-14, 865 

sale of shares after 

... 815 

defaulter's bankruptcy, after 

... 817 

suit ato:, cause of action ... 

... 816 

surplus sale proceeds, payment 

of, 

after 

815, 816 

surrender or 

... 81S» 

technicalities to be observed in 

... 815 

presumption, entry in register, of 

814-15 

value of share falls, when ... 

... 816 

waiver of 

... 815 

winding up. 


less than a year before, effect 

... 416 

more than a year before, effect 

... 461 

Forgod Transfor of Sluum, 


compensation for ... 

129-50 

estoppel by certification, if 

130-51 

inoperative 

129-50 

liability of company acting on 

129-50 

Formed, 


meaning of 

... 65 

Forms, 


application ic alteration of tables 

421-22 

articles of oimpany limited by shares 

(see Table A) ... 

781-889 

companies liquidation account, under 

8 . 224B . 

... 716 

prescribed by Government 

421-22 


—meaning of Act not to be derived 


from 

.422 

Third Schedule, in, use of . 

421-22 

Fottsider's, Maoagomonti 

or Deforred 

Shams, 

allotment of 

294-95 

defmed shares ... 

294-95 

exdiange of, Cor ordinary 

sliares ... 295 

prospectus, statement in . 

.289 

purposes of 

294-95 

rights of holders of 

294-95 

vduit are... 

294-95 

Fraud, 

business carried on in 

.405 

damages for 

.. 288-89, 815 

effect of ... 

.526 

liability for, of directors 

pmmoiexB 

805-520 


Fraudidant fVafaffwaoa^ 

674.79 

director, prefemioe of 

.679 

-—his ... 

.. 679 

insolvency, in 

674-75, 678-79 

-—date of 

.678 

onus 

...' 676 

pleading of 

.678 

trustee, assignment to 

674-75, 678-79 

where 

.674 

where not 

... 677 


Fully Paid up Sbwum 

amount Se oonrideration of, to be 
stated in prospectus 290<9l, 296 
constderatum for issue of ... 555, 557-58 

contract for issue of, to be regis¬ 
tered ... ... 555, 536 

contract in writing for ... 555, 556, 358 
stamp on ... ... 358-59 

what is ... ... ... 558 

director's liability for ... ... 572 

estoppel of company, in case of 556-57 
ultra vires, when ... 556-537 

issue of, when valid ... ... 557 

liability for calls, when ... 562, 572 

lien on ... ... ... ... 788 

payment in money's worth for ... 557 

set oS in case of ... ... 357 

meaning of ... ... 64-65 

single item of, in declaring dividend 576 
Gambboo Order, Effect of 591, 501 
General Meeting (See Meeltng), 
acquiescence of member, effect ... 212 

adjourned meeting, notice ... 828 

adjournment of (see Adjournment of 

meeting) ... ... 210*11, 828 

i amendments to motions in 212, 221, 850 
I annual, provisions of ... 208-209 

j —condonation by registrar, effect ... 215 
I —Court's power to call 209, 215,219-20, 

222 

—practicability of holding ... ... 222 

Court's jurisdiction ... ... 222 

I —penalty for not holding ... 209. 215 

business at ... ... ... 826 

chairman of ... ... 219, 828-52 

authoricy of ... ... 828-29 

duties of ... ... ... 211 

election of ... ... ... 829 

power of adjouxsiiiient ol ... 828 

closuse, adoptioit of, hi ... ... 211 

compukoty psovlaloiis as to 218-19 








332 


INDIAN ODM^ANY LAW 


tkUMral 

convening of 208*209, 821*22 

Court may direct calling of 209, 21S. 

219-20. 222 

•^procedure ... ... 21S. 219-20 

Court's order, under ... 831 

Court's power to stop ... ... 210 

creditors & contributories, of 
(see Creditors & contributories) 
default in holding, consequence 209. 213 
extraordinary, what is ... ... 822 

(see Extraordinaiy general meeting) 

how called . 221-22 

irregularities at, ^fect ... 220, 823 

liquidator's power to call . . 534, 616. 622 

minority, rights of, at ... ... 210 

minutes of business at . . 229, 280-31 

non-member's presence at, effect .. 827 

nodee of ... 21112, 218-19, 824 

contents of , ... 211, 218-19. 824 

—general nature of business in 825-26 
invalid when ... ... 825 

service of ... 887-89 

advertisement, by ... ... 888 

date of ... ... ... 888 

special business, of ... 825-26 

"fourteen days", meaning ... 220 

members, on ... 211-12, 887-89 

entitled to . 211-12, 825 

where not ... ... ... 825 

presumption of ... ... ... 888 

share warrants, bearer of, to ... 889 

substituted ... ... ... 888 

sufficiency of ... 211-12, 220, 824 

where reg, 49 of Table A does not 


app»y . 

... 824 

"once in every year", meaning ...209 

one member, where is & is 

not ... 822 

ordinary, what it 

... 822 

place of 

... 824 

point of order at 

... 221 

poll at ... 

219, 828-32 

demand of 

219. 830-31 

separate 

... 831 

who can vote at 

... 831 

postponment of ... 

... 823 

power to fill vacancy in office 

of liqui- 

datoi (see Liquidator) 

608-009, 621 

powers of 

209-210 

powers of Court to call 209, 219-20, 222 

private concq>aiiy, of 

«18, 219 


pRxseduie, irregularity, eieet 220 

pnceedingi of ... 21«. 229-Sl. 828-87 


General Meeting. 


proceedings when invalid .. 

... 210 

provisions as tx> ... 

218-22, 821-37 

—where no, in articles 

... 219 

proxies at (see Proxy) 

212. 219, 221 

quorum at 

219, 826-27 

—^non-members do not form 

... 827 

representation of other companies at 222 

representatives, r^hts of ... 

... 222 

resolution of ... 210, 212, 820, 828-30 

acquiescence in, effect 

... 212 

amendment to ... 

212, 221, 830 

declaration as to company’s will 

declared by ... 

... 829 

entry of, in minute-book 

... 829 

presumptive evidence. 

is ... 829 

restraining of 

... 828 

shareholders' rights in 

218-21 

show of hands at ... 

227, 828-29 

special business at 

... 826 

—notice of 

... 826 

speech, privilege of, ai 

... 213 

Table A. provisions in 

821-57 

—application of provision.s 

in 218-20 

time & place of ... 

821-22 

voting at (see Votes) 

212. 219, 221 

waiver of provisions as to .. 

... 822 

what IS ... 

209, 822 

when to be held ... 

821-22 

who can call 

218-20 


Hauiia, 

show of (see Show of hands) 

Headings of Sectiont, 


in construction 

. 23 

HIgk Comrt, 

definition 

.53 

jurisdiction of ... i 

51* 52, 53, 54-55 

—to wind up unlimited 

companies 84 

power to make rules 

717-18 

Hindu Joint Fumilj, 

Mitakshara 

467-68, 806-807 

Hiitery, 

Company law of, in England ... IS 

Ck>mpany law of, in India 

18-14 

Holding Coin|Muiy« 

balance sheet of ... 


definition of 

. 28 

niogtd Aisoeiatiott, 

S7-65 

cannot sue 

61-6S 

"foniied"---wlieii 

. 68 

-HHUsaning 

. (» 
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ttfagml Atioctoktfi. 

joint £BLinily partnership is not 56, 65 
piinisbinent of members of 58, 65 

relief agaimt ... 62>6S 

what is an ... ... 57, 59'60 

liitmoa«ble Fro p et ty» 
meaning of ... ... 562-65 

ImpaiW Battle of ia^ia, 

Aa not to apply to ... ... 779 

bttdoarlanoa, Moaning ... ... 558 

what is 9c what is corpus .. ... 875 

laeoitte Sk Ettpanditiira Acooimt, 
piovisions as to ... 591, 592, 595, 885 

capitalization of profits, on 866<69 

company unable to pay, effect ... 474 

dividend of classes of shares, on 879-80 
dividend of company limited by 
guarantee ... ... 121-22 

preference shareholders when liable 

for. 879-80 

IneomoraitiiHa. 

certificate of . . 112-15. 117-18 

company, of ... 111-17 

date of. 112, 116 

mode of ... ... ... 66 

Without word “limited*' . . 119-20 j 

lacraaaa of Sbato Capital* 

agieesnent between company and ' 
vendor as to new shares on ... 821 ! 

articles where do not authorize ... 180 

company limited by guarantee of 201-202 

company limited by shares of 178-81 I 
directors* powers as to 180,820 

fees and stamp on ... ... 181 

new shares, disposal of 180, 547-50, 820-21 
—suit for ... ... 180, 820 

notice of—contents ... ... 185 

power of company as to ... 178-81, 820 

—fiduciary diaracter of ... 180 

lustration of ... ... ... 185 

—penalty for default ... ... 183 

Itt d amn i t y* 

daims for . 241, 787 

dause in arddes, ^t .255 

provisiom for. void ... 255 56 

transfer of shares, on ... 125*26 

tem irf.150 

inspection of . 162*64 

inemben, of 150 


IwdUttti —Cofild. 

roister of mortgages, of ... ... 571 

%diete to be kept ... ... 162-65 

iadiam law* maatting ... ... 58 

^Indoor Managmaeiit*’* 
applies to non-disclohure of dtred- 
tor*s interest in contract ... 285 
Court will not interfere with 55^56, 625 
doctrine of ... ... 55-56 

[ outsiders may assume regularity of 67-68 
I prindples of ... ... ... 825 

, Infant (see Minor) 

I in junction agaiaat* 

I advertisement of winding up petition 476 

I allotment of shares ... ... 327 

^ carrying on ultra vires business ... 79 

} director’s exclusion from board meet- 

I ing.245 

I dividend, improper payment of 877-78 
forefeiture of shares ... 811 

meeting of company ... 825 

name, use of ... ... ... 90 

proceedings after winding up peti¬ 
tions ... ... ... 498-501 

Insolvency* 

Gommerdally, of, meaning ... 475 
contributory, of ... 469, 556, 544-45 

date of act, of ... ... 678-79 

director, of ... ... 254, 258, 851 

managing agent, of ... ... 254 

pre-emption, in case of ... ... 806 

rules, application in winding up 652-65 
trustee in ... ... ... 808 

InspectiOtt* 

and copies. Court’s jurisdiction ... 164 
accounts of company, of ... ... 541 

—by directors ... ... ... 884 

books & papers, of ... 406-408 

—refusal to produce, consequence ... 408 
compani’s affairs, of ... 406, 408 

contracts of interested directors, of ... 291, 

297 

copies, mortgage or charge, of ... 582 
inspector, by ... ... . 406^ 

member, by ... ... 884-85 

minutes, of ... ... ... 229 

objea of, immaterial ... ... 165 

register of debenture-holders, of ... 582 
„ „ members, of ... 162-65 

„ mortgages, of .582 

ri^t of ... 162-64, 769-710 

carries with it ri^t to make ex* 
tracts 5e to take copies ... 582, 710 
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Iik^P^cIboii, ^ontd. 

ceases on winding up ... ... t63 

common law, at ... ... 164 

contributories' ... ... 709*10 

creditors' . 709*10 

statutory ... ... 709-10 

winding up, in ... 382, 709-10, 885 

appointment of, by Government 406-407 
•—application for ... ... ... 407 

books & documents to be produced 

to .' ... 407-408 

company's officers, assistance of, en¬ 
titled to ... ... 407, 408 

duty of ... ... 407, 408 

examination of, by ... 406-411 

company's power to appoint ... 410 

--special resolution necessary ... 410 

examination of affisirs by ... 406-411 

investigation of affairs by ... 406-411 

application for ... ... ... 407 

expenses of ... ... ... 407 

prosecution on report of ... 409-410 

report of, to be evidence ... ... 410 

results of examination by ... ... 408 

security in respect of ... ... 407 

InssmiBeo Compoiiias, 
definition of ... ... ... 26 

statement to publish periodically by 404 
interest, 

calls in arrear, on ... ... 796 

capital on, during construction 351-52 
—payment, must be in good faith ... 352 

dividends, on ... ... ... 883 


moneys received in advance of calls ... 794, 

797 

Internal menagement. Doctrine of 


(see Indoor management) 55-56 

Interpretation, 

amending Acts, of ... ... 17 

clause, effect of ... ... ... 29 

clause, in memo., if ... 70-71 

Itttra viret^ 

company bound by, acts .., ... 78 


Invettment Company, Definition 268, 399 
Investigation of Companies* Affairs 

404-410 

Jeopardy, 

what ccmstittttes ... ... ... 390 

Joint Famfiy Tfnde» 

not applicable in s. 4 ... 58, 65 


Joint Hindu Family, 

Mitakshara, legal representative of 


contributory in ... ... 467 

restriction on number in partnership 

of . 58, 65 

JointJiolders of Shares, 
certificate of ... ... 786-87 

death of one of, liability ceases on 469 
joint & several liability to pay calls 790 
joint tenants, are ... ... 469 

splitting, light of ... ... ... 853 

Joint-stock Company, 
construction of, in Act XXI of 1860 779 
definition of ... ... 726-27 

registrar may require evidence ... 728 
registration by, requirements for ... 727 
—other companies, of ... ... 728 

JitdfBMttt, 

confession, on ... ... 662-63 

re-opened, when ... ... 662-63 

Jiiriscliction, 

Court's, in winding up ... 470-71 

District Court's ... ... 51, 52, 54 

High Court's ... ... 51, 53 

Magistrate's ... 394, 405, 762-65 

residence k ... ... 56-57 

to rectify register of members 164-74 


to sanction alteration of memo. 91-96 
**Just db Equitable Clause. •• 470, 478-84 

‘^Knowingly A Wilfully**, 

meaning ... ... ... 119, 213, 380 

Knowledge, 

common directors, of ... ... 839 

officers, of, when company is bound 
by . 38-39 

tmdkes, 

company of, in rectifying registers 561 
Law Commissteners, 
reference to reports of ... ... 17 

**Lawful Purpose,** 

meaning of ... ... 66-67 

Legal, Repreaeutathres of Members, 
meaning ... ... ... ... 467 

**personal representative", meaning 162 
rights of ... ... 160-62 

to new shares ... ... 162 

Legislation, 

previous, reference to ... ... 16 

salient features of early company ... 14 

Legiilafture, 

reference to proceedings of 


16-17 
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Umkmd 

anditois* (s€e Auditors) banking ^mpany with ... , 728-29 

nnntpany's (sea Contributories) hwtory of ... ... lS-14 

Courtis powo: to grant relief against meaning of ... ... ... 79 

765*68 memo.* statement in ... 69, 88 

directors* (see tHreetors) of members of company limited by 

limitation of, on shares ... 66, 69 guarantee ... ... ... 85 

limited, of company 66, 69, 79, 85 Li^iUdiitioit (see Winding up) 

members* (see Members) UqnidalioA Aecsomt (Company's) 

secretary's (see Secretary) payment to, by liquidator ... 715*14 

shares, on (see Shares) unclaimed dividend Ik undistributed 

signatory to memey^of ... ... 85 assets to be paid to ... 714-16 

Llesi on Sharos^ ... ... 787*90 •—-foitn of ... ... ... 716 

application of proceeds of sale on ... 790 Liqiitdalor» 


assignment of ... ... ... 789 

company has ... ... 787*88 

dividends, on ... ... 788 

effect of membar’s death on ... 789 

fully paid up shares, on ... ... 788 

loss of ... ... ... ... 788 

priority of ... ... ... 789 

sale for. 789-90 

share certificate, no entry of .. 852 

waiver of ... ... ... 790 

Lila Aisniranea Companias, 

Act not to affect ... . . ... 778 

statutory deposit of, priority 778*79 
limltali 0 n» 

auditor may set up ... 417 

ceases to run on winding up 519, 665 

calls, on . 464, 794-95 

directors, suits for damages against 520 
dividends, for ... ... ... 881 

misfeasance, as to ... ... ... 687 

of liability on shares ... 66,69 

share certificate, issue of, on ... 352 

winding up, in ... ... 519, 665 

abbreviation, Ld. or Ltd. may be 
used ... 69, 207 

adding, on registration of company 

under Part VIII .729 

liability of officers omitting 74-75 

name of company, last word in 69, 79, 85 
penalty for improper use of ... 777 
use of ... ... ... 69 

use of, bills, notes, cheques Sec., on 

206*207 

when dispensed with ... ... 120 

LUnMI Cmpnny, 

publication of name of ... 206*207 

requirements, how satisfied 207 

suit by, secindties to be given 764*65 


accounts, to keep ... 

... 548 

additional, appointment of 

... 654 

appeal by voluntary 

... 616 

appointment of. 


in winding up by Court 

524-28 

„ M „ voluntary 

607-608, 


620 

„ „ „ under super* 



vision 644*45 


assets, distribution of ... 656. 546-47 

audience, has no right of ... ... 540 

barred debts, payment of, by ... 547 
books, to keep ... ... ... 548 

calls, by. 627-29, 747-48 

—compromise of ... ... ... 685 

carrying on business by ... 556, 542 

classes of creditors, paying ... 685*84 

compromise by ... ... 5^*46 

compromise with creditori & contri¬ 
butories by ... ... 685-86 

contract by ... ... ... 544 

control of, by Court ... 551-52, 685 

costs, liability as to ... 558-40, 592 

personal, if . 558-40, 592 


Court’s discretion in appointing 525-26 
CTeditors’ remedy against ... ... 547 

custody of company’s property, to 

take. 555-54 

disclaimer of onerous property by ... 544. 

671-74 

discretion of ... ... 548 

documents, execution of, by 536. 545-44 

dutic. of. 526, 547-48 

fiduciary posltimi of ... ... 527 

general provisions as to ... 524-52 

inspection of books &c., doty of, as 

to .541 

joint, appointment of 607, 606, 650 
lawyeis, appointment of, by 54041 
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— Contd. Lift of Coiitriliirtoriae. '-^Cantd, 

lending company’s money by ... 548 objections as to ... ... ... 554 

letters of administration, when to be procedure as to ... ... 559-60 

taken by ... ... 656, 545 re settlement of ... ... ... 560 

liability of ... 547*48, 585, 618. 625 settlement of ... 565-62, 627-29 

misfeasance of ... ... 687, 695-96 rules relating to, in voluntary wind- 

negotiable instruments, powers re* ing up ... ... ... 629 

garding ... ... 556, 545 shareholder’s duty &: rights in 555*56 
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carrying on business with less than 
seren ... ... ... 420 
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\oluntary winding up of ... 606-618 

who arc ... ... ... ... 139 
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—position and remuneration of ... 550 f^ ... ... ... ... 588 

legal assistance to 540*41, 549-50 upright, must be ... ... ... 541 

lending of company's mosiey by ... 548 vacancy of, how filled ... ... 528 

letters of administration, may take 586, < wishes of creditors k contributories, 

545 to ascertain ... ... ... 581 

liability fi>r costs ... ... 588-40 | Official Receiver, 

minutes book kc, ... ... 550 ‘ duty of ... ... ... ... 520 

inspection of ... ... ... 550 intimation of winding up to be given 

keeping of. by ... ... ... 550 to ... ... ... 602, 508*509 

' mortgage by ... ... ... 545 meaning of ... ... ... 520 

negotiable instruments drawn Sec. official liquidator, when becomes 520, 528 

by ... ... ... 586, 545 remuneration of ... ... 520 

new rights and liabilities of, in **Oiie mum Comwetty/* 
winding up ... ... 588-84 validity of ... ... ... 68 

position of ... ... ... 547 Orel, 

powers of ... ... 584, 586 application for shares ... 148*44 

—general authority, under ... 586 acceptance of ... ... 148*44, 823 

—order in general terms may be made 587 withdrawal of ... 148-44 

proceedings started by ... 541-42 contract, by company ... ... 270 

ptoperty of company, must take cus- Ordinary Meetiags (Sec Moetnif and 

tody of ... ... ... 588 General Meelinga) 

property of company, Court's power OisUiders, 

to order delivery of to ... 562*68 alteration of articles, efect on ... 106 

receiver versus ... ... 524, 537 mtemal management of ocunpaiiy, 

removal of ... ... 528, 529 may assume regular 88, 67-68, 108*109 

"due cause", meaning ... ... 529 protection of, dealing bona fide 845, 848 

who can apply for ... ... 529 registered documents, notice of to 67*68, 

remuneration of ... 528, 529 108-109 

resignation of ... ... ... 528 OvardrafI, 

rights and duties of 526, 588-84, 586*48 meaning ... ... 272, Sffil 

sale, bidding at, authority ... 541 on bank, is borrowing ... 272, 3^ 

security of ... ... ... 524 

prenrium on, nmst not pay from Paldstan, 
company's fmids ... ... 526 India and applicability of Act in ... 25 

set off by . 544-45 428*80 

solicitor, employment of, by 540-41, reference to ... ... ... 25 

549-50 S. J5S, appticabiUty in 428*90 

statement of ooiitptny*s affairs to be Pari Paani^ 
made to ... ... 580*81 debentures tanking 857*58, 968*76, 978 

—defimit in, comeqtieiices 591, 582 payment to creditens in winding up 572 

statement to be made by ... 582*88 Pattiiy paid Sharaa, 

suMititifoii of dbmliolder’s name dividend on .gyg 

^ . 555 surrewter of . 79, tOS 
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Parluersliipt 

1 

company 9cc., distinction 

... so 

exceeding ten in hanking and twenty { 

in other, prohibition ... 

57-58 

illegal, when 

57-58 

effea ... 

57-65 

meaning of 

59-60 

non-registration of, effect ... 

61-62 

’"person,” not a ... 

... 145 

winding up of ... 

795-42 

Past, 


directors, liability of 

... 464 

members, liability of ... 457, 459-60 

Papuart 

1 

transfer of shares to 

... 128 ' 

Payment, 

1 

application money, of 320, 321, 327-28 i 

cash, in—^what is ... 

... SS3 

calls in advance, of 

794, 797 ! 

consideration of, of shares ... 928, 937-38 

Court’s power to order 

564-68 { 

good, what is 

... 249 ' 

order lor, whether decree ... 566, 594-95 | 

otherwise than in cash ... 

... 995 

preferential, in winding up 

665-71 

share money, of cash, in ... 

... 999 

—^money or money’s worth, in 

... 357 

set off of... 

337. 340 

third persons, right of 

... 666 

ultra vires 

... 272 

uncalled capital, of, by director 

... 557 

Payment order, 

i 

deceased contributory, against 

467-68, ' 


572-78 

enforcement of 

... 574 

execution of~*-iimitation ... 

... 568 

Penal Provisiona for Directors 4k 


Officers 

706-708 ! 

proof of ... 

... 708 

Penalties, 

j 

books and papers, falsifying Sec., 

for 701 

concealment of creditor’s name 

in 

reduction of capital 

... 201 

false statement, for making 

... S95, 

705-706, 768-72 , 

—in return Sec, ... 

768-72 j 

fraudulent accounts, for keeping 

... 701 

’"limited,” using, when not inoorpo- 

rated 

... 777 

misapplication of securities of em- 

ployees, for ... 

773*77 1 

»o»tgagC8 Sc charges, for omisdon to i 

register 

380} 


wrongful withholding of piopestiost 

for . 772-7S 

Pending Frocne d ing» 
saving of» in winding up 778 

Person, 

company a legal . . 31*S2» 119*14 

meaning of ... ... 64, 66 

whom does include ... ... 66 

Personal Representative, (See 
Ezectttors A Administrators) 
meaning ... ... ... 162 

Pethson to Wind up, 
abuse of Court’s process, when 492, 494 

action for presenting maliciously ... 494 
adjournment of ... ... 595-506 

advertisement, error in ... ... 496 

advertisement of, restraining ... 494 

affidavit for ... ... ... 494 

assignee of part of debt, by 485, 486 
company, by ... ... 470, 472 

company’s name must be correct in 494 
conditions of, part fulfilment of two 
or more ... ... ... 485 

contempt of Court, when pending ... 495 
contents of ... ... ... 494 

contributory, by ... 472, 477-78, 485, 499 
costs of ... ... ... ... 507 

Court’s discretion as to 470, 471-79, 481 
Court’s power on hearing ... 501-509 

creditor, by ... ... 470, 485-89 

contingent 9c prospective, by ... 486, 

490, 401 

disputed, when ... ... 476-77 

creditor cannot sell hi.s right to pro¬ 
ceed with ... ... ... 491 

death of petitioner, effect ... ... 506 

debenture holder, by ... 477, 491 

disposition of property after ... 498 
ejusdem generis grounds of ... 478 

executor of aeditor or contributory, 

by .491 

fully paid shareholders, by 478, 502, 508 
general meeting’s authority necessary 

470. 472 

hearing of ... ... 501*509 

irregularities in, condonation of ... 496 
malicious, consequeitoes of ... 494 

object of, where fraudulent ... 489 
onus in petition on just 9e equitable 
ground ... ... ... 481 

persons entitled to be beard on ... 506 
persons who can ... ... ... 484 



mmx 


ms 


PatMiiaii 9» Wind np^^onid. 


principles guiding 

487*88 

procedure in 

495*96, 508 

provisions as to ... 

490-96 

registrar may present 

... 490 

restraining of 

... 494 

restraining of suit kc, after 

498*501 

ri|^t to, is statutory 

... 491 

second, presentation of ... 

... 506 

secured creditor, by 

... 492 

sharriiolder, by ... 

... 498 

special resolution necessary, when ... 470 

statutory report, for non-filing of 470, 490 

third parties have no right to 

... 494 

time Umit of 

... 489 

transfer of 

489*90 

ultra vires acts, for 

... 484 

what the Court will consider 

475, 479*82 

who can 

490. 491 

who cannot 

... 491 

who may appear, at hearing of 494*95 

withdrawal of, effect ... 495, 496, 506 

Pledge, 


difference between mortgage and 864*65 

of goods, registration of ... 

864-65 

of securities 

364*65 

Poll, 


common law right of 

... 225 

chairman^s duties as to ... 

225, 828*82 

declaration of result of, when con* 

elusive 

... 829 

demand for ... 219, 

226, 828*82 

--election of diairman, on 

... 882 

general meeting, at 

828-32 

how taken 

881*82 

manner of taking ... 

... 881 

proxies at (see Proxies) ... 

830, 884-87 

right to vote at ... 

882, 888 

separate ... 

... 881 

special or extraordinary resolution. 

in case of 

228, 226 

time for taking ... 

831, 882 

who can vole on ... 

... 881 

Foil, 


notice, by 

... 687 

notice of allotment by ... 

... 142 

withdrawal by ... 

... 142 

Power* of Company, 


oonsmicticm of ... 

... 70-71 

implied . 

... 71-72 

IWimMa 

15, ^ 


Fmlmoicft (Fmiwhtel) 

(sec' Fraudulent pre^enc^ ^ 
Ihrahitmaa Skmatm, 

altering rights ol «.< 7S2» 78445 

divideiuls o£ ... ... ^48 

arreais of« in winding up ... S81 
cumulative ... ... 7S445< 882 

) non-oomulative ... 7^85 

exchange of ordinary shares for 78445 
give preference rights as to dividend 
or capital, when ... 78445 

I issue of. 106, 78248 

priority of ... ... 784’85 

redeemable, power to issue 846>47 

conditions of issue of ... 846*47 

issue of new ... ... 846*47 

redemption of ... ... 846*47 

rights of holders of, receipts k ins* 
pection of reports, accounts 8ec*, 
as to ... ... 419*20 

right to issue ... ... ... 106 

rights of holders of ... 8148, 185, 

> 419*20, 880 

I Preference Sherdbolders, 

capital of, in winding up ... 58041 

dividend of, in winding up ... 580 
righu of 8148, 419*20, 78445, 888 
Prefereatiel Ctedilori, 
winding up, in ... 665*71 

Prefereatiel Peymeats ta Wbufing a|^ 

. 665-71 

clerk or servant, of ... 666, 668*69 

who is . 668*69 

cost k expenses of winding up ... 666, 

670*71 

Crown, prerogative rights of 667*68 

—revenue kc. payable to 665*66, 668 

dates, matejrial, in ... 667, 671 

employees of foreign oompanies, of 669 

boating charge, of ... 666, 669*70 

landlords distraining, liabilities of 666, 671 
priorities, ... ... *... 670 

rates of. 665, 668 

receiver's liability as to S88-91| 669-70 
revenue, tax &c. of ... 665, 668 

wages kc. .666, 668, 670 

' Pralimhiary P *pcmtoi, 

I contract for payment of ... 296*97 

I directors' liability to pay ... ... 845 

liabiUty for . 296*97, 812 

I power of company to pay ... 296*97« 812 

! prospeaos, to be stai^ in ttl 

I what ast m 


StJtV 
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dtWden^ p^yniait ol, out of 

... 877 

issue of sham at 

... S44 

may be treated as prodt ... 

S44, 877 

Fmcribod, 


meaning of 

... 27 

iWrioiis Acts, 

1 

1 

dedstons passed under 

... 17 j 

Lagiaiktioa, 


reference to 

... 16 ’ 


Priwta Eaamimaiiom {■ Wfadiag 


... ... 

584-89 

answers* bow far evidence 

... 587 

appeal against order of ... 

... 589 

costs of 

.V. 589 

counsel* employment of, in 

... 586 

Court's discMtton in 

... 585 

Court's jurisdiction in 

... 586 

Court's powers in ... 584, 585*86 

deposition-^in^>ection Sc makii^ 

use 

of 

587-88 


Prioritiflap 


examination by Court 

584, 585 

payment of, in winding up 

665-71 

just & beneficial, must be 

... 586 

preferential creditors, of ... 

889-90 

liquidator's powers in 

... 588 

transfer of shares, of 

... 183 

production Sc delivery of documents 

Frivate Company, 


in 

... 588 

annual list and summary of 

151-52 

questions to be put in 

586-87 

certificate to be sent with 

47, 152 

who may be present in 

... 586 

balance sheet of 

392-98 

who may be examined 

588-89 

not to be sent to members 

46, 892-98 

Proeeediiigs, 


„ „ file with registrar 

46, 402 

against directors Sc officers, staying of 509 

carry on business with less than two 

costs of ... 

... 501 

members, effect 

... 420 

meaning of 

... 500 

ceases to be, when ... 44-45, 454-55 

restraining of 

498-501 

commencement of business by 


service of legal 

... 569 

46, 

117, 880-84 

Proceedings of Dirodorsi 


oonvenion of public company, 

into 

provisions in Table A 

887-64 


47, 454-55 

Proceedings of Legislature, 


vice versa 

47, 454-55 

reference to 

16-17 

debentare^imue of --oonsequences 45-46 

Profit & Lost Account, 


definition of 

27, 44 

auditor’s report on 

892-98 

directors of 

46, 238 

contents of 

896-97, 885-86 

employees, not counted in maximum 

copies of, to be supplied to members 405 

number 

27, 44-45 

general meeting, to be laid before 

' who are 

* 44-45 

when 

892-95 

meaning of 

44-45 

members, to be sent to .. 

892-95 

meetings of, provisions as to 

218-20 

provisions as to 892-98, 

596-97 , 885-86 

members, compulsory retirement of 45 

writing back to 

... 886 

maximum Sc minimum number of 

Profits, 


27. 

44-45, 420 

capitalization of ... 

866-69 

reduction In number of, conse- 

question between life-tenant and 

quence 

... 420 

remainderman 

868-69 

new obligations of 

... 47 

dividends, to be paid out of 

869-78 

position of 

44-45 

estimated 8e realised, distinction in 

privileges of 

46-47 

declaring dividend 

... 877 

share, transfer of, in 

... 45 

expenditure chaigeable to revenue* 

restrictions on ... 

... 804 

in calculating 

... 876 

share-warranu, not, in 

... 177 

how calculated 

870-71 

statutory meeting of, not in 

46, 215 

meaning of 

854. 872-78 

statutory report of, not in 

46. 215 

net, what are 

... 872 

Imb^ary and, distinction 

... 46 

premium on issue of siwei lUky he 

What fs. 

27,, 44-45 

npffitiy^ as 

mnfi 






mmL 


---Cpnid, 

wubtvt ic mpenae acomata, caxxM 

to . «m «2-8S 

WMing pvopmy* tn case oi ... 874 
wl>at ate ... ... 871-72 

Frisniaaeifsr Mete 
(Set Bills of Exchange ifC,) 

Preteta^ 

acts of, ooostitttting ptomotion S09-810 
agents of company, how far ... 811 
contract by, disdosnre of ... 818-12 

contxact of, company’s right to rescind 

814 

co-ptonioter, position of ... ... 814 

examination in winding up 889-98 
fiduciary position of ... ... 811 

gift to director from ... ... 818 

indemnity, right of ... 812-18 

legitimate expenses of ... ... 812 

liability of 805-820, 810-12. 694-95 

joint k several ... 818-14 

statement in prospectus, lor 

805-820, 810-12 
meaning of ... ... 807, 809 

misfeasance of ... ... 687, 694-95 

position of, principles governing ... 810 
secret profits of ... ... 810-12 

shareholders* remedy against ... 818 

vendor, remedy against ... ... 514 

when a person becomes . . 809, 314 

when not ... ... 814 

Proof of OmhU 
(See Debts) 

actionable daims ... ... 652 

all debts may be proved ... 576, 651-52 

assignee, by ... ... ... 664 

costs of proving ... 576, 661*62 

damages in tort ... ... 662 

damages, of ... ... 468, 576 

debts payable on contingency ... 651 
directors, by ... ... ... 576 

remuneration, for ... 463 | 

insurance policies ... 652, 665 

interest, of 468, 652, 655-56 

policy-holders, by ... ... 576 

which debts am or cannot be proved 577 ^ 
Pteoenlioii^ 

appeal 705 , 

Court’s jttrisdictloii in ... 705, 762-64 < 

Cknirt^B power .704 

Court, vdiat will oteiiler in 704-705 * 

diteibrs k cdBcem, of ... 701-705 t 

instttnilim of .. 409410 


Ptenenitei. --Confd. , 

meaning of ... ... ... 410 

private individual, by ... 407, 409, 764 
when may be ordered ... 701-7iKi 

winding up, in ... ... 70l^7(Ki 

Prospoetiii, 

aggrieved party, remedy to wrong* 

800, 808 

agreement in, construction ... 295 
allottee's remedy in respect of ... 287 
alteration of terms of, restriction ^f 805 
compensation for false statement in 

805-807, 808*309 
construction of ... ... ... 815 

contracts, 

how far ... ... ... 285 

material, meaning of ... ... 297 

non-disclosure of, efltect ... 297 

notice of, in ... ... ... 297 

damages for wrong ... 288-89 

loss must be shown ... ... 298 

measure of damages ... ... 289 

date of.285 

defined ... ... ... 27 

director’s criminal liability regarding 319 
director’s duty raiding ... 818 

directors’ omission in and adoption 
of, effect ... ... 818 

directors not liable, when ... 289 

documents offering share or deben¬ 
tures deemed to be ... 894-865 

expectation, statement as to ... 816 
expert’s report in ... ... 316 

facts, ought not to misrepresent ... 808 
false statement in ... ... 817 

filing of, with registrar ... ... 285 

Iraud & misrepresentation in, effect 287 

’’issue to the public,” meaning 285-86 

knowingly issuing ... ... 808 

liability to non-compliance of requixe- 
^ ments of ... ... 298, 802-808 

statements in ... ... 287, 808420 

material statement in, wdiat is ... 517 

meaning of ... ... 47, 285 

minimum subscription in, ... 290 

--sufficient statement, what is ... 295 

misleading, not to be ... ... 294 

nUsreading of effect ... 810-20 

misrepresentation in 

(see MisrepresentaihH) ... 098*000, 

^ m, 517 

toirepxtseiitatioir, notto Of $I7»I8 
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noA^coinpliaiioe ndth statutory re* 
qiiireiaeats* ciSect ... 298« SOZ^SOB 
tsemedy of aggrieved patty fox ... SOB 
iKMi^vdofUxe in ... ... B18 

notice of documenta mentioned in 817-18 
obligation of company where no pros¬ 
pectus issued ... ... 808, 804 

particulars of ... ... 289-98 

penalty no* for non-compliance with 
pjovistons regarding ... BOl 

property taken on lease, statenumt 
of, in ... ... ... 801 

public, dBEering to the, meaning 47-48 
purchase of property, disclosure 

290-91, 297 


purpose when exhausted 

... 808 

reconstruction of company, offer 

of 

shares on 

... 286 

requirement of 

289-98 

—failure to comply with, effect 


298, 802-303 

—invalidity of conditions as 


to waiver or notice 

... 802 

specific requirements of ... 

289-93 

in case of foreign company 


742-45. 747-48. 749-50 

statements, untrue in, what are 

... 317 

statement in lieu of (see Slatemrnt 

in 

lieu of prospectus) 


**subsequent offer,** what is 

... 296 

waiver or notice of conditions i 

in. 

invalid 

... 302 

when folae . 287, 815-17 

who can sue on ... 

318-19 

joinder of parties in suit on 

... 319 

PxovtdciMl Fund Mm&gf 


breach of trust of ... 

776-77 

where not 

... 777 

misapplicatUm oi 

773-77 

payment of, in winding up 

... m 

trust money, if ... 

776?V7 

where to be deposited 

773-74 

Frondend Ismnnattee Cempoulos 


Act, Hot affeetod 

778-79 

statement to be shown periodically 408-404 

Province^ 


meaning of, after Partition of India 92 

jurisdiction 

... 92 

Memo, must state ... 09, 

. 88, 84 

PfWvlueicI Oovmttncnt^ 


powers of under the aa ... 

779-80 


Provlsioiwd CotOrmetp 

meaning of ... ... 

188.84 

Provisioaol Liquidalor, 

appointment of ... 

524. 526-27 

custody of €ompany*s propertyt 

must take 

... 888 

restriction on powers of, by Ck>ii]t 548 

Proviso, 

function of 

... 24 

Proxy, 

adjourned meeting, may be used at 887 

agent for voting, is 

... 686 

attestation of 

... 887 

company, by 

884, 885 

corporation, by ... 

884, 885 

cost of getting 

... 886 

deposit of 

... 885 

director's name in 

... 886 

filling up of names of 

... 835 

form of ... 

... 887 

where settled by Court 

... 887 

general meeting, at 

212* 884-87 

instrument of 

219, 887 

lodging of 

... 885 

non-meebers as 

... 885 

provision regarding 219, 

221, 884-87 

revocation of 

884-85 

stamp on 

212-18, 886 

cancellation of 

212-18, 886 

two proxies, where 

... 885 

unstamped, effect 

... 886 

voting by 

884-85 

voting, no inherent right of 

... 884 

who may act as ... 

221, 884-85 

who may not 

884, 885 

PvUic, 

meaning of 

47-48 

offer to, what is ... 

... 48 

Public Compuny, 

defined ... 

... 27 

Public Prosf^ulory 

duty of 

... 409 

prosecution by 

701-705 

Public Euamwiutiott in Winding up» 

*«* ... 

589-98 

appeal from order of 

... 598 

application for 8c contents ... 

591-92 

costs of 

... 892 

evidence, special privilege 

... S92 

inspection of notes of 

590. 592 

jurisdiction of Court 

... 191 

ordered, when 

iM-90 

order may be made cx parte 

... 592 



mwL 


m 


private aumdiiaikHti 

m^u 

volimtary liqtiidation. in ... 502-93 

letoeiice to* in inierpietation of Act 24 
fnreliMr, 

meaning o£^ in ». 188 ... ... 574 

i^iares o{» at Court sale, position oC 134 

Ottoraitt, 

^ iHrectors' meeting, in ... 860-63 

general meeting, in ... 826-27 

interested director not to form 



281, lffi2-88 

what is ... 

.861 

when no 

. 31 

Ratifieaiiani^ 


company's contract, of 

... 534 

previous contracts, of 

Ree^vor* 

.358 

accounts of, to 6Ie 

.376 

action for 

.376 

agent of, rights 

.891 

appointment of ... 

872-73 

no, in case of assets in 

hands of 

official liquidator 

.524 

books k documents to deliver to 

official liquidator 

362-65 

contempt of Ck>un, where 

... 376 

Court's officer, is 

.876 

power to appoint 

.889 

employment of agent by . 

... 591 

forward contracts, disregard of, by 390 
jurisdiction of Court to appoint 374-75 

liability of 

374, 670 

liquidator and, competition between 537 

position^ of 

373-74 

powers of 

.374 

ffdudary 

.875 

preferential debts, payment of by 368-91 

Roeonstmelioa A Amalgmmatioii, 


448-51, 609-616 

agivenient to wk in 

611-12 

tppeal, rig^t of, in 

427, 616 


consideiaaonu diipibtition of, in ... 612 
oontraa of {wtaonal lervice cannot 
be ttinefieiMi in 449-50 

in.454 

Court's duty k powers in 461-53, 612, 

663-86 


Rotonierwcigon 6k Aiwrfgatimtlnn. 
different dasses of members In 612-13 
dissenting members* sbaxes, power to 
acquire ... ... 451-54 

executor's powers in ... 615-16 

liquidator's powers ... ... 615 

re-organisation and ... 685 

sale under power, in memo. 609-610 
sdbteme of ... ... 609-610, 615 

stamp duty in ... ... ... 616 

transferee's rights in ... 612-14, 615 

Recitficaikiott of R«|^it«r of Members, 

(see Register of members) 
appeal in the matter of ... 165, 173 

application lor ... ... 165, 174 

necessary parties in ... ... 171 

Court's power of ... 150, 164*65, 167-68 

Court's jurisdiction ... 171-72 

damages for refusal of ... ... 172 

date of taking effect ... ... 172 

declaratory suit for ... ... 173 

directors' discretion in ... 168-69 

directors’ powers of ... 150, 168-70 

estoppel of company in ... ... 170 

frai^ & misrepresentation in pros- 
I pectus, for ... ... 170-74 

' how effected ... ... 164, 65 

I issue to be directed in a suit for 165, 174 
! limitation ... ... ... 174 

^ mistake, name struck out, by 169-70 
f notice to registrar of ... ... 174 

practice in ... ... ... 172 

procedure ... ... ... 172 

provisions not exhaustive ... ... 173 

receiver, appointment of, in 171*72 

[ rules and formalities in ... ... 170 

sufficient cause fbr ... 165-66 

separate suit for ... ... ... 173 

I suit for declaration ... ... 173 

' title, question of, in ... ... 174 

I where allowed ... ... 166-67 

I where not ... ... 167 

winding up, in.170* 553, 560 

before & after.. 168, 170, 174 

' Rodvetson of Capital^ l64-t7 

advertisement of, private compsmy* 

in case of . 197 

"and reduced" additlM of 196-97 

bulare to add, consequenoes ... 196 

articles, authorixation necemary, in 

m 191 

canodlatioii of kwt qaptwd in IM 
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^ CBiiqpitd* 

capital^ loeatiing ol, in ... 190-91 

company lamiied Ivy guanmtae, of 201 
Canity 


application to ... ... ... 195 

jurisdicdon of ... ... ... 194 

order of ... ... 198-99 

poms of ... 194» 198-99t 785 

questions to be considered by ... 195 
sanction of ... 189, 190, 198-99 

sanction, without, when ... ... 190 


fUgialiiwd 4 *. I0i4 

and domicile ... ... ... 50 

carryixig on bu^ess without--penalty 206 
change of ... ... 205 

company must have ... 09, 205 

—name of, to be affixed outside 206-8 
meaning ... ... ... 51, 50 

notice of situation k dtange of ... 205 
position of ... ... ... 56 

province, in ... ... 69, 89, 84 
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64 

liability to pay for shares ... 66, 85, 

109, 140*41, 461, 557-56 

discbayged from, when.141 

meeting of . 617.66 

^^membeif, as . 16640 







Surratidiar of 


of 

1S9-41 

reduction of capital, when anhmuts 

official Uqiddator’s delay to ^teice. 

to .190, 

198, 818 


... m 

when allowable ... 

188. 818 

pawm oi 

... SS8 



tvpudiattom ci shares by 

13941 

TaUa Ap 


lesdasion by 

... 61 

Act, part of ilic 

.... m 

signature of ... ... 

... 85 

accounts in 

88467 

^gnkig duplicate memo, by, effect 

... 141 

adoption of 

102-108 

when shares are deemed to be issued 

alteration of capital in ... 

82061 

to 

14142 

application of ... ... 102403, 781 

Snbiidiianr Companyp 


audit 

... 887 

balance sheet, particulars of 

398-400 

business, commencement of 

781-82 

banking company, of 

761-62 

calls on shares 

790-96 

controlling interest in 

... 49 

conversion of shares into s^k 

... 818 

definition of 

... 28 

definitions in 

... 781 

income tax of 

... 49 

directors, provisions as to 

837-59 

provisions relating to 

28, 49 

—disqualification 

851-54 

shares, restrictions on purchase of 

187-89 

powers & duties of 

843-50 

Stthalitiilioiip 


proceedings of 

85944 

application for, by transferee 

of 

qualification of ... 

84243 

decree 

... 516 

remuneration ol 

83942 

names, of 

... 555 

rotation of 

854-59 

'^Substratum Goaa/* 


dividends & reserve in 

864-85 

ground for winding up ... 

478-84 

forfeiture of shares 

808-818 

Summary and List of Mombors, 


general meetings 

821-37 

{see Annual list) 


—proceedings of 

824-37 

copies of, ta be filed 

... 152 

lien 

787-90 

Magistrate's jurisdiction as to 

154-55 

notices 

887-89 

Suporrisioa Ordor, 


provisions incorporated in the 

Act 

{see Winding up under supervision) 

97-98, 218-20 

Surfiliss Assotsp 


seal 

850-51 

distribution of, in specie ... 

... 581 

shares, provisions as to 

782-87 

distribution of, in winding up 

577-82 

share-warrants 

819-20 

—jurinciple of 

... 577 

statutory, authority of 

... 781 

—capital, repayment of, after 

579-80 

statutory general meeting ... 

... 821 

fully paid shareholders’ rights in 

... 579 

transfer & transmission of shares 

798-802 

how divisible after repayment 

of 

votes of members 

832-57 

capital 

579-80 

when inapplicable 

... 103 

meaning of 

... 581 

T«bl«t, 


payment in advance of calls, 

794, 797 

Central Government may alter 

421-22 

rights of 

... 797 

Third Persons (See Outsiders) 


preference shareholders* rights in 

580-81 

Torta, 


provisions in memo, k articles 

... 578 

^ company’s liability for 

... 272 

rights in 

578, 797 

Trudtng Gstporutioasp 



dunes, <»i, in ... ... 581 | control of, by Coitial Govenunent 779 

uncalled capital is ... 677-78 | meaning of ... ... 28, 49 

voluntary winding up, in 62S-27 I non- trading corporations, power of 

where payment In advance of calls 579 i Provincial Government as to ... 779 
S m e ml ae of Siutres, when illegal ... ... 57.65 

cesser of meadwnhip on ... 147-48 I Transfer of Dabeatara amd D e h e n 

farieituie vt ... ... ... 815 I tnra Stoelt, 

ilkgal is iittni vim, vdiea 118, 190. 195 | instrument necessaty 


157-56 
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TfMilttr 0 f IHImalm 
relasa! to x«gi8t;ar... ... 157-58, 160 

ootte of . 157-58 

id&ditig up, in ... ... ... 648 

not aStoed by ... ... ... 648 

TmiiiMr of Sliom, 122-85, 157-58, 

798-806 

application lor nitration of 157*58 
notice to be given by company 157-58 
articles as to, construction of 800, 804 
bankrupt, of ... ... ... 161 

blank . 181-82, 798-99 

breadi of contract as to ... ... 126 ' 

call, before ... ... ... 806 

certificate o^shares, production neces- | 
sary^ ... ... 180, 801 i 

certification of, & estoppel... 180-81 

companies registered under previous 

Acts, of . 1S5. 724 | 

compulsory ... ... ... 80Q | 

€k>urt sale, by ... ... 184, 800 

f deed not necessary for ... 188, 799 

dividend, right to, on ... 127-28 

effect of ... ... ... 127-28 

executed by transferor alone—effect 799 
execution of instrument of 126-27, 798-801 
executor or administrator, by 160-61 
-—position of ... ... 807-808 , 

fee on ... ... ... ... 801 . 

firm, to. 128, 145, 149, 800 

formed, implied contract to indem¬ 
nity for ... ... 129*80 

form of ... ... ... 801 

formalities, waiver of ... ... 803 

fully paid up shares, of ... ... 808 

how effected ... 126-27, 798-801 

Indemnity in ... ... 125-26, 180 

instrument of execution ... ... 801 

instrument of, necessary ... 126-27, > 

157-58, 798-99 

irregularity<*--waiver ... ... 800 , 

laches of company in ... ... 561 

legal representative, by ... 160-61 > 

rights of ... ... 160-62a) 

liability alter ... 560*61 ' 

lien in case of ... ... 128-29, 801 

lunatic*s share, of ... 161-62 

n^eaning of ... ... 122-28 > 

minor, in favour of 128, 144-45, 560 ' 
mistake, passed by ... 180-81 

of.m, 7»«>i' 

non-compUanoe vdth roles, effea ... 128 
objectloiis to, when valid ... ... 150 


Tnuialer to Slinins«'-^oiild. 
pauper, to ... «.* 128 

perscmal representatives, by ... 162 

pre-emption, right of, in ... ... 800 

priorities of title of claimants ... 188 
private company, in ... ... 45 

procedure 126-27, 157-60, 798-801 

purchaser at dourt sale, positimi 

of . 184, 800 

refusal of company to register*^ 
consequence ... ... 157*60 

registration of, ... 128, 159-60, 801-806 

directors* duty in ... ... 808 

„ power to refuse 124-25, 801-806 
„ —fiduciary ... ... 808 

effect on company*8 lien on 128-29 
interrogatories ... ... ... 805 

laches in, effect... ... ... 561 

onus in ... ... ... 805 

power of company as to 157-60 

refusal of ... 124-25, 157*60 

notices to be given ... 157-60 

transferor's request, at ... 157*58 

right of ... ... ... 122-24 

security on shares ... ... 129 

share certificates, production of,fen: 180 
stamped duly, must be ... 157-58 

stamp on ... 182-88, 159 

stamped, if not properly, effea ... 799 

Tabk A, provision as to {see Table A) 
transferee, entry of, without authority 806 
implied contraa to indemnity 125-26 
liability of, on ... ... ... 125 

notice to ... ... 158, 189 

rights of . 157-60, 615 

transferor, certificate of share, bound 
to deliver ... ... ... 180 

liability of, on ... 560-61, 798, 805 

notice to, on refusal of zegistia- 
Uon ... ... 158, 159 

protection of ... ... ... 159 

rights and obligation of ... 128-24, 

127, 157-60 

trustee whether... ... 125,156 

trustee, for transferee, when 805*06 
transmission and, distinction 158, 798 

voting power, to increase ... ... 180 

Tnuumimloa of Slmrea^ 806*8 

deceased member, liability of ... 807 

notice to ... 807 

distinguished foom tratiafier ... 798 

dividends 8ec., right to, in case ... 808 
executors le ailsii^iistratois in 8884)8 
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toc^vOM^a iti eaie of 

, 161, 607*8 

laioliya in cf»MT.. 

606-7 

{iieoia^tioiia ol.. 

... 60B 

pmhiLUt, pioductioii of 

... 807 

YqpmentEtiveSa right! of 

160-62, 607-8 

Table A, provisions as to .. 

806-B 

transfer and, distinction^ .. 

... 158 

ivmi, 

company will not recognize 

155-57 

company may give effect 

to equit- 

able rights ... 

155-56 

—^when effective ... 

155-56 

notice of, not to be entered in < 

register 

155-67 

Trust Deed (Debenture) . 

... 582 

copies of 

... 588 

exercise of powers in 

... 581 

inspection of 

582, 588 

trustees* remuneration 

... 584 

Trueteop 

cestui que trust and 

... 157 

company, if lor dividends 

... 860 

contract with, for company 

... 552 

directors, how far ... 

255-87 

executors differ firom 

... 460 

where vendor of shares is, for vendee 156 

Ultra vires, 

acts of company ... 57-58, 72-76, 557 

acts of directors ... 

72-76 

borrowing, cffca ... 

76-77 

carrying on business 

... 76 

contracts of company 

72-76 

directors liable for acts 

877-78 

doctrine of, application of. 

72-76 

estopped of, acts ... 

... 78 

injuncticm to restrain acts . 

70, 148 

instances of 

72-76 

intra vires, as opposed to . 

58, 78 

payment 

... 272 

payment of dividend out of capital 

is 

.. 684, 860-78 

ratiffcation of. acts 

78, 77-78 

leoovering money from directors for 

acts 

877-78 

what acts are 

72-76, 180, 557 

what acts are not... 

78, 557 

Umhiialdngi 

flMtting dHOge on 

558, 565 

■wntfig of ... 

.565 

VA r«« 

.565 


UwJin'iiarriHafc 


acot^tance of agreements of 

.. 842 

application money in 

.. 842 

company should take, for 

84245 

authority compled with interest in 

.. 144 

caution as to 

.. 845 

commission for ... 

88944 

death of underwriter, effect 

.. 145 

letter of ... 

842-4$ 

meaning of ... 

.. 542 

prospectus, statemmt of, in 

.. m 

repudiation by underwriter 

54245 

rescission by underwriter ... 

... 518 

UndtsdoMdi Prineipui, 


company when, duty of agent 

284-85 

rights of, regarding allotment 

of 

shares 

... 545 

Unlimtleii Companies, 


articles of * 

... 84 

limited liability, may acquire 

2954 

memo, of association of ... 

... 84 

alteration of ... ... 84, 91-96 

contents of 

... 84 

notice of increase of capital to ! 

te- 

gistrar 

... 84 

power of, to provide reserve share 

capital on re-registration 

... 204 

provisions as to ... 

... 84 

reduction of capital, powers of 

194-95 

re-registration as limited ... 294 

, 724-26 

effect ... 

750-52 

winding up, set off in ... 84 

, 567-68 

Unregistered AssocinlieBS, 


{see Illegal association) 


limitation in suit for return 

of 

share money in 

... 60 

mutual insurance 

... 65 

winding up of 

... 61 

Unregistered Companies, 


carrying on business for winding 

up only 

... 759 

^ contributories in winding up of 

... 740 

direction as to properties of 

... 741 

foreign, winding up of ... 

... 740 

jurisdiction of Court to wind up 

736, 788 

just k equitable to wind up, rtbm 

... 789 

meaning of 

... 786 

members* pre-exisdtig iiablltty In 

... 782 


“more titan 7 mnnben”, ... m 

pretitiom of Pan K cmmitative ... 7^ 
adteme uiute s. ISS ... 798>S9 
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tip til ... 735^42 

companies wo«md up ... 739 

oontributosy in, who is not ... 741 

Court’a jinisdicdon in ... 736, 738 

parmef^pof ... ... ... 736 

power to restrain proceedings against 741 
suits stayed on order lor ... ... 741 

service of petition on ... ... 739 

Ihiioeiired Creditors, 


cannot be turned into secured after 
commencement of winding up ... 518 


Vaiiatimi of Rights of Special Class * 


of ShardhoMors, 

202*3 

application to Court to cancel 

202-203 

Vendote, 

becoming directors 

... 280 

meaning of 

... 301 

names of & addresses of, to be 

in 

prospectus 

290, 296 

property taken on lease, in case of 301 i 

lights of company against ... 

... 314 1 

Vblnntarv Winding np, 1 

advertisement of ... 

... 605 1 

alteration of status void after com* 

mencement of 

647-51 

amalgamation of companies in 

609-616 

applications to Court in ... 

631-37 i 

•—who can apply ... 

... 634 j 

arrangement in ... 

631-32 

reconstruction scheme in 

631-32 

assets, application of, in ... 

624-25 

bar to compulsory winding 

up 

when 

639-40 ' 

books, delivery of, in 

... 657 ! 

business, carrying on by liquidator 

... 605 i 

calls in. 627-29, 632-55 

enforcement of .. 

... 466 

drcanistances lor ... 

601-602 t 

Commencement of 497*98, 

604, 648 ’ 

date of, importance 497*98. 

604, 648 1 

meaning of 

... 462 1 

when followed by other winding up 604 

^'company** meaning in ... 

... 602 

oompulsmry winding up order, in 

... 603, 
638-41 

liquidator cannot contest 

... 641 

when a bar to ... 

639-90 

when will be made ... 601 

1, 638-41 

fxmsequenoes of ... 

604-605 

ccpniempt of Court, when ... 

60S 


Volimtarg Whkhng 

contribatories, rights of ... ... 639 

contributories, settling list of 627-28, 629 
costs, expenses k dbuuges payable out 
of assets in ... 637^38, 666, 670 71 


priority of 

637-38 

costs in, solicitor's 

... 631 

costs of litigation he. 

437*38 

Court, power of, to adopt proceedings 

of . 

... 641 

power and duty of, in ... 

634-35 

to order payment of debt in 

568 

creditors in execution, by ... 

... 626 

remedy of, in ... 

... 626 

right of, to compulsory winding up 

saved 

... 638 

rights of ... ... 602, 658-41 

wishes of 

... 639 

Creditors* 

519-23 

amalgamation in 

609-616 

committee of inspection in, appoint- 

appointment of 

... 621 

liquidator in. 


appointment of 

... 620 

directors* powers cease 

on 

appointment of 

... 621 

duty of, to call meetings 

... 622 

duty to send return to 

rc- 

gistrar 

622-23 

power to accept shares 8cc. 

for 

property 

621*22 

remuneration of 

621, 637 

removal of 

... 620 

vacancy in 

... 621 

meetings of 

619-20 

adjournment of 

619-20 

final, & dissolution ... 

622-23 

notice of 

619-20 

president of ... 

619-20 

statement of company*s position 

at ... 

619-20 

procedure, where not followed 

... 619 

provisions applicable to ... 

619-28 

declaration of solvency in ... 

605-606 

affidavit in 

... 606 

different dasses of shaidiolders in 

1 ... 615 

dissolution of company ... 

617-18 

Court may defer 

617, 623 

liqttidator*s duty to produce docu- 

ments after ... 

... 710 


petition lor compulsory winding up 

after .618 

vesting order after ... 627 
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itiitcilwkiion of comiMmy's property 

dii^ribution of condderatkm in 

... BIS 

in .V . 

623 27 

purchasing company mutt be in 

Hijiiiictkni AgaiDtt 

... 625 

existence 

... 611 

ix«( 3 gular. conieqiieiioes ... 

... 625 

sate^-membem Sc creditor bound by 611 

jopecte* in 

... 627 

dissent of members 609-610, 

61244 

oft "*npoii oompany's »tatus 

... 664 

rights of different classes 


acaminaiion of parson* in 

... 636 

members ... 

... 61S 

oxecutiont no bar to* after ... 

625-26 

executor of deceased member 

618-16 

extraordinary resolutions for 

601-662 

scheme of, when unfair ... 

... 614 

fatal delect in ... 

... 603 

secret agreement, in ... 

... 614 

forfeiture of diares in 

648-49 

stamp duty in ... 

... 616 

formalidest waiver of, in ... 

... 663 

transferee's rights in 

... 615 

fully paid shareholdeiii in ... 

... 629 

final meeting &; dissolution 

617-18 

adjustment of r%ht* of ... 

... 629 

compulsory winding up, petitidb 

gratuities after conunencement 

... 604 

for, after 

... 618 

interest on debts in 

... 625 

Court's power after 

61748 

landlord*8 rights in 

... 638 

detoring dissolution. Court's 

liquidator in (see Liquidator) 


power of 

617-18 

appeal by 

... 616; 

liquidator in, 


appointment of, notice to registrar 631 

appointment of 

€07-608 

appointment k removal of. Court's 

directors' powers cease on 607, 608 

power in 

680-31 

imperfect, effect 

... 607 

arbitration, cannot reCdr to 

... 616 

ondssion of ... 

... 608 

cannot ask for compulsory order 

... 639 

joint 

... 608 

cannot contest compulsory order 

... 641 

duty to call general meeting 

... 616 

Court's power to appoint k 

re- 

powers and duties of 621-22 

, 627-29 

move 

630-31 

power to accept shares fee. 

delegation of powers of ... ^ 

... 629 

fox property 

609-616 

joint ... 

630-31 

remuneration of 

607-608 

list of contributories, settlement of. 

trustee not 

... 608 

in 

627-29 1 

vacancy in 

608-609 

notice of appointment to be given | 

notice of discharge to servant!, if 

520-2! 

to registrar ... 

... 631 

power Co apply to Court In 

632-37 

personal liability of 

... 638 

Court's duty in ... 

634-35 

powers of 

625-27 

Court's powers in 

... 634 

joint, in case of 

... 628 

delivery of books in 

... 637 

several, in case of 

... 628 

examination of persons in 

... 636 

power 3c duties of 

625-27 

setting aside attachment kc, in 

632-33 

powa: to accept shares See. 

as 

stay of proceedings in ... 

635-36 

oemsideration of sale of com¬ 

who can apply 

634 

pany's property 669-616, 621-22 

preference share-holders, rights 

pf» 

---dissentient members in 

610-616 

in 

.t. 626 

ronoval of 

... 528 

reconstruction in 426-54, 609-616, 

51840, 

remuneration of 

... 637 


683*85 

trustee, not 

... m 

res judicata in 

... S6l 

membets' 

606-618 

resolution for 

602 

ama^unatiem in 

606-616 

defects,in 

... 603 

Appeal In 

... 616 

does not operate a* nottoe of 

A||ieeinent for ... 

... 611 

charge of company's servant* 

603 

Court's power Ic jttiisdiction in 

... 612 

effect of 

... 603 

dbsetcM' flowot, ametion ot con* 

formAtitlei, waiver of ... 

... iOS 

dnuittce of 

... flOB 

invalid when ... 

602 

XLVI 
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Voluntaiiy WiAding vp.— C^ntd. 

iwtioc of ... ... 60St*-60S, 605 

advetcizfid, must be ... ... 605 

servants, notice of dichatge on 520>21 
sale of company's business or pro¬ 
perty in ... ... 609-616 

set off in ... ... ... 629 

status of members, alteration of 647-51 
stay of actions & executions in 517-18, 

635-36 

suspended, when ... 497-98, 640-41 

supervision order when made ... 641 
transfers, avoidance of, after com¬ 
mencement of ... 647-51 

-•jurisdiction of Court ... ... 650 

winding up by Court on, 
barred when 8c when not 640-41 

Court's power to adopt previous 
proceedings ... ... ... 641 

cr^itOTs* rights of ... 638-41 

liquidator cannot contest order of 641 
liquidator, rights of ..639 

order of, where will be made ... 638, 

640-41 

right of, saved ... ... 638-41 

Vptm, 

chairman, 

casting votes of ... ... 832, 833, 859 

declaration of ... ... 225, 828-29 ^ 

poll, at, decides how to be taken , 

830-32 ^ 

company, of, by person * 

representing ... ... 222, 834-85 

enforcement by injunction ... 833 | 

demand of poll for ... 226, 830-32 j 

directors’ meeting, at ... 282, 859 

directors* meeting on contract in which 
he is interested ... 281-83 

directors* right to, at, general meeting 

282, 833 

executor, by ... ... ... 883 

foretture, after ... ... ... 834 

general meeting, ... ... 827-37 

how taken . 225, 828-57 

Jcdnt holder’s ... ... ... 833 

lunadc's ... ... ... 838-34 

member, of, right when calls npt 

paid ... 834 

number for eadi member ... ... 221 

objections as to ... ... ... 221 

poU, on . 219, 225-26, 81^-37 

jprdforenoe shaidudders, of ' 212 

pfopcrty, right to, are ... 212, 832-38 


Votmtu -^Contd, ^ 

proxies, by (See Proxies) ... 83^37 

radhcation, no right of ... ... 833 

representative’s right to ... 807-808 

right of vote ... ... 833 

show of hands on ... ... 832 

use of, against company’s interest 632-33 
validity of objecdons as to ... 831 

Voting Pa]>or, 

inspection of ... ... ... 831 

Wmgot, 

priority, of in winding up 665, 668-69, 670 
suits for. against company lies 114-15 

Wasting Propartg, 


power to pay income of, in dividends 874 
Wilful Neglect or Default, 

119, 242. 414, 767-68 
meaning ... ... 119, 767-68 

Wilful Misconduct, 

meaning ... ... ... 768 

Winding up (Generellg), 

affidavit, swearing of ... ... 717 

alteration of status void In 647-51 

arrangement with creditors 8c contri¬ 
butories in ... 683-86 

attachment, distress, execudon 8c sale 

void dn . 679-80 

bankruptcy 8c ... ... ... 456 

calls in, when payable ... 463-64, 466 

enforcement of ... ... ... 466 

—limitation ... ... ... 464 

—future ... ... ... 466 

commencement of business, before ... 332 
commencement, date of ... 462, 648, 

679-80 

company exists, in case of ... 456 
compromise in ... ... 683-8t 

compulsory (See Wind up by Court) 
contraa, effect of, in ... ... 65' 

contributory (See Contributory) 

Court having jurisdicdon for 51-5# 

Court’s power to declare dissolution 

void . 710-1 

criminal prosecudon in ... 701-7f» 

damages, power of Court assess in 

687-70 

—proof of ... ... ... 46 

debentures, transfer of ... ... 

debts 3s Habilides, ascertainment 

date. ... ... 46 

dtibts having psfotity in 665*7 



INDEX 
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W WiwdHat ^ lGmmaiJfy),-^onid. 

4«ibi» mytkUe on contitigottcf ... pioof o£ debts la 0Sl-6i 


ddt»tt, oi ... ... €11^ 

interest on ... ... ... d52 

debts el all deacdptions may be 
proved in ... ... 651-52 

fklinqtseiit officers, proceedings t^pdfist 

701-705 

directors whose liability is imllmited 464 


dissolution oi company 
Court's power to declare, void 710-12 

effect of .711 

rights prior to and after ... 711 

documents of company, disposal of 709 
evidence in ... ... ... 709 

inspection of ... ... 709-710 

disclaimer of property in 

(See Disclaimer of property) 


duties of directors, managing agents, 
managers or other officers to 
assist liquidator ... 706-708 ' 

effect of, contract of service ... 669 t 

Boating charge, effect of, in 680-85 j 

fOrfetiure of shares ... 648-49 i 

fjtaudulent preference (see Fraudu- , 
lent prdercnce) ... 674-79 i 

genera] scheme of, may be sanctioned ! 

688-86 • 

—oompiomise in . . ... 684 ' 

—Court's duty in ... ... 684 ^ 

Insolvency Acts in force ... . . 655 i 

insolvency rules application of in 652-6$ j 


aQ debts may be proved 576, 651-52 
-*>what debts cannot be «.« 577 
attaching creiHtors ... 65ff*59 

attaching creditors ... 665-59 

bankruptcy rules, effect ... ... 654 

diarge, in case of ... ... 658 

costs .B70. 6^1.62 

debenture-holders, in case of 656-57 
—•receiver of ... ... ... 657 

English law as to ... 655-54 

execution creditors, of ... ... 658 

failure to prove, dfect ... 668-64 

fiduciary relation, in case of ... 659 

Insolvency Acts in force ... 655 

Insolvency Acts under ... ... 665 

Insolvency rules, application of 652-65 
insurance policies ... ... 652 

Interest, of ... ... 652, 655-56 

judgment, reopening of ... 662-65 

landlord, in case of ... ... 659 

life insurance company ... 665 

limitation ceases to run for ... 663 

mortgage, re-opening of ... 665 

policy-holder, of ... ... 576 

provident fund, of ... ... 660 

secured creditors, 

position of ... ... 652, 656 

remedy of ... 652, 6$6, 657-S8 
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